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September 29, 1999

OF COUNSEL

B. B. GULLETT
1905-1992

VIA HAND DELIVERY

Mr. David Waddell

Executive Secretary

Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37201

Re:  Petition of the Tennessee Small Local Exchange Company Coalition
For Temporary Suspension of 47 U.S.C. $§251(b) and 251(c) Pursuant To
47 US.C. §(’(2) and 47 U.S.C. §253(b)
Docket No. 99-00613

Dear Mr. Waddell:

Enclosed for filing are the original and thirteen copies of AT&T
Communications of the South Central States, Inc’s Comments in the above case.
Also enclosed are the original and thirteen copies of AT&T’s Petition for Intervention

1n this same matter and a check in the amount of $25.00 for the filing fee.

Copies of both filings have been served to all persons shown on the Certificate
of Service list as filed with the Petition.

Yours very truly,

al Santor apn T
VS/ghe A
Enclosures F @ < -
cc: James P. Lamoureux, Esq.
Garry Sharp
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IN RE: Petition of the Tennessee Small Local Exchange Company
Coalition For Temporary Suspension of 47 U.S.C. §251(b).and

251(c) Pursuant To 47 U.S.C. §(f)(2) and 47'U:S.C. §253(b) - T

Docket No. 99-00613

COMMENTS OF AT&T COMMUNICATIONS
OF THE SOUTH CENTRAL STATES, INC.

Pursuant to the Notice served in this matter, AT&T Communications of the South

Central States, Inc. (“AT&T”) files these comments, pointing out that the petition of the

Coalition of Small LECs fails to state a valid basis for the relief sought, and suggesting a

procedure to be followed in this matter.

I.

THE COALITION PETITION DOES NOT COMPLY WITH 47 U.S.C.
251(f)(2) OR THE FCC’s RULES AND IS CONTRARY TO THE INTERESTS
OF TENNESSEE CONSUMERS.

The Coalition Petition presents broad, general, conclusory arguments, but offers

no company specific facts. Congress, however, clearly intended that suspension and

modification for rural carriers under §251(f)(2) would be on a carrier specific, case-by-case

basis. “A local exchange carrier” may petition. The criteria for granting such petitions

requires proof of facts demonstrating that such suspension or modification:

(A) is necessary —
(1) to avoid a significant adverse economic impact on
users of telecommunications services generally;
(i) to avoid imposing a requirement that is unduly
economically burdensome; or
(ii1) to avoid imposing a requirement that is technically
infeasible; and

(B) is consistent with the public interest, convenience, and necessity.

In its Local Competition Order, the FCC discussed the proper interpretation of

252()(2), at 11262:
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We believe that Congress intended exemption, suspension, or
modification of the of the section 251 requirements to be the
exception rather than the rule, and to apply only to the
extent, and for the period of time, that policy considerations
justify such exemption, suspension, or modification. We
believe that Congress did not intend to insulate smaller or
rural LECs from competition, and thereby prevent
subscribers in those communities from obtaining the benefits
of competitive local exchange service. Thus, we believe that,
in order to justify continued exemption once a bona fide
request has been made, or to justify suspension, or
modification of the Commission’s section 251 requirements, a
LEC must offer evidence that application of those
requirements would be likely to cause undue economic
burdens beyond the economic burdens typically associated
with efficient competitive entry. State commissions will need
to decide on a case-by-case basis whether such a showing has
been made.

In order to implement these decision, the FCC adopted a Rule that suspension or
modification determinations must be made “on a case-by-case basis,” 47 C.F.R. §51.401.

The FCC further adopted Rule 51.405(d), which provides:

In order to justify a suspension or modification under section
251(f)(2) of the Act, a LEC must offer evidence that the
application of section 251(b) or section 251(c) of the Act would
be likely to cause undue economic burden beyond the
economic burden that is typically associated with efficient
competitive entry.

The Eighth Circuit in Jowa Utilities Bd. v. FCC, 120 F.3d 753, 802-03 (8t Cir.

1997) vacated Rule 51.405 on jurisdictional grounds. The United States Supreme Court,
however, expressly reversed the Eighth Circuit as to the FCC’s jurisdiction to adopt Rule

51.405; AT&T Corp. v. Towa Utilities Bd., __ U.S. , 119 S.Ct. 721, 733, 142 L.Ed.2d

835 (1999).

The TRA in entertaining petitions under 47 U.S.C. §251()(2) is bound to follow the
FCC’s rules.

The coalition petition neither contains, nor refers to, any evidence, much less
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evidence showing that application of §§251(b) or (c) would be likely to cause undue
economic burden beyond the economic burden that is typically associated with efficient
competitive entry.

Indeed, it is clear from the arguments advanced in the Coalition Petition that the
objective of the LECs filing it is to prevent their local exchange customers from enjoying
the benefits competition will bring. Congress has adopted a policy favoring competition
in all telecommunications markets, on the basis that competition is in the best interests
of consumers of telecommunications services. Any modification or suspension of the
means to carry out that policy must be based on evidence showing an undue economic
burden beyond that typically associated with efficient competition. Nothing in the
Federal Act or the FCC rules authorizes state commissions to delay the benefits of
competition until universal service proceedings are finally concluded.

In considering the issues raised in the Coalition Petition, their full context should
be considered, including the manner and extent by which certain of the small LECs are
using their monopoly powers over local exchange markets in an effort to control
competitive markets. For example, the January 1999 Directory distributed for the
LaVergne and Mt. Juliet exchanges does not mention Tennessee Telephone Co., but is in
the name of TDS TELECOM, and advertises “TDS TELECOM” — your connection to the
world of information,” including “Long Distance Calling Plans” and other competitive
services. The “Century Tel” directories emphasize “One-stop shopping for integrated
communications service . . . making life simpler for our customers”; and “Century Tel is
the source for all your communications needs offering local exchange, wireless, long
distance, Internet access, and an expanding array of new services to rural areas and

smaller cities throughout 21 states.” United Telephone Company, in its directory,
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likewise, emphasizes “A total service network,” including advertisements for UTC Long

Distance. Ardmore Telephone Company in its September 1999-2000 Directory advertises

the introduction of “Ardmore Communications/Long Distance” with the slogan “Bringing

Long Distance Back Home!”

II. THE COALITION PETITION IS AN OBVIOUS ATTEMPT TO
CIRCUMVENT THE DECISION OF THE FCC IN THE HYPERION CASE.
The Coalition Petition itself recites the Hyperion decision, 95 and 6, as the basis

for the granting of the relief it seeks. The universal service arguments advanced, and
rejected by the FCC, in the Hyperion case under 47 U.S.C. §253(b), have even less weight
under 47 U.S.C. §251(f)(2). Certainly, in the face of the FCC’s decision, and the pendency
of a motion to reconsider that decision, it is not proper for the TRA to base its decision on
this petition on arguments advanced and rejected in the Hyperion case.

III. THE FEDERAL STATUTES AND THE FCC RULES REQUIRE AN
EVIDENTIARY HEARING FOR STATE COMMISSION
DETERMINATIONS UNDER §251(f)(2); AND, THUS, UNDER THE
UNIFORM ADMINISTRATIVE PROCEDURES ACT, A CONTESTED

CASE PROCEEDING IS NECESSARY FOR THE DISPOSITION OF THE
COALITION PETITION.

The Coalition Petition is not based on the governing standard and the procedures
required by the FCC rules. Under these circumstances, an order dismissing the petition
would be appropriate, on the ground that it fails to state a valid basis for the granting of
the relief sought. However, in the interest of an expeditious resolution of the issues on
the merits, the TRA may convene a contested case, allow intervention, designate a
hearing officer and convene a pre-hearing conference for the purpose of defining issues
and establishing appropriate procedures. Common legal issues could then be determined

In an initial phase of the proceeding. Any determination, however, as to the suspension
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or modification under §251(f)(2) must be on a carrier-by-carrier, case-by-case basis,
grounded on evidence in the record.

There are significant differences in the circumstances of the various carriers
comprising the Coalition — in the characteristics of their service areas, the customers they
serve, the services they provide, their financial resources, their earnings and the nature
and extent of the competition they might face. In order to justify granting a suspension
or modification under §251(f)(2) each such carrier must make out its own case. Under
Rule 51.405(d) each such carrier “must offer evidence that the application of §251(b) or
§251(c) of the Act would be likely to cause undue economic burden beyond the economic
burden that is typically associated with efficient competitive entry.”

Unless and until such evidence is presented, there is no basis for granting any
carrier the relief sought in the Coalition Petition.

Simultaneously with the filing of these comments, AT&T is filing a Petition for

Ut

Vil &arfford, #3316

GULLETT, SANFORD, ROBINSON & MARTIN, PLLC
230 Fourth Avenue North, 3rd Floor

P.O. Box 198888

Nashville, TN 37219-8888

(615) 244-4994

Intervention in this proceeding.

James P. Lamoureux, Esq.
AT&T

Room 4068

1200 Peachtree Street N.E.
Atlanta, GA 30309

(404) 810-4196

Attorneys for AT&T Communications of the
South Central States, Inc.
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CERTIFICATE OF SERVICE

I, Val Sanford, hereby certify that on September 29, 1999, a copy of the foregoing
Comments was served on the following persons, United States Mail, Postage pre-paid
addressed as follows, such persons being the service list shown on the Certificate of

Service filed with the Petition.

T. G. Pappas

T. Dale Grimes

Bass. Berry & Sims, PLC
2700 First American Center
Nashville, TN 37328

Don Baltimore

Farrar & Bates

211 7*h Avenue, North #320
Nashville, TN 37219-1823

Mr. Thomas J. Curran
360 Cummunications Co.
8725 W. Higgins Road
Chicago, IL 60631

Richard Smith, President

Standard Communications Co.

302 Sunset Dr., #101
Johnson City, TN 37604

Ms. Nannette Edwards
Deltacom, Inc.

700 Blvd. South, #101
Huntsville, ALL 35802

Carolyn Tatum-Roddy

Sprint Communications Co., L.P.

3100 Cumberland Circle
Atlanta, GA 30339

Guilford Thornton

Stokes & Bartholomew
424 Church Street, #2800
Nashville, TN 37219
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Guy Hicks

BellSouth Telecommunications
333 Commerce Street
Nashville, TN 37201-2300

Richard M. Tettlebaum
Citizens Communications
1400 16th Street, N.W. #500
Washington, DC 20036

Vincent Williams

Consumer Advocate Division
425 5 Avenue, N. 27 Floor
Nashville, TN 37243-0500

William C. Carriger, Esq.
Strang, Fletcher

One Union Sq., #400
Chattanooga, TN 37402

Dan H. Elrod, Esq.

Trabue, Sturdivant & Dewitt
511 Union Street, #2500
Nashville, TN 37219-1738

Jon Hastings

Boult, Cummings, Conners & Berry,PLC
414 Union Street, #1600

Nashville, TN 37219

Henry M. Walker

Boult, Cummings, Conners & Berry, PLC
414 Union Street, #1600

Nashville, TN 37219



Dana Shaffer
NEXTLINK

105 Malloy Street, #300
Nashville, TN 37201

Richard Cys

Davis, Wright Tremaine

1155 Connecticut Avenue, N.-W. , #700
Washington, DC 20036

Daniel M. Waggoner

Davis, Wright Tremaine
1501 Fourth Ave., #2600
Seattle, WA 98101-1684

Charles B. Welch

Farris, Mathews, Branan & Hellen, PLC
511 Union Street, #2400

Nashville, TN 37219

James Wright

United Telephone — Southeast
14111 Capitol Blvd.

Wake Forest, NC 27587

Richard Collier

Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37243-0500

Phoenix Network
Attn: Denise Newman
1687 Cole Blvd.
Golden, CO 80401
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Jane Walters, Commissioner
Department of Education

710 James Robertson Pkwy., 6t F1.
Nashville, TN 37423-0375

Jack McFadden, Director

Dept. of Finance & Administration
598 James Robertson Parkway
Nashville, TN 37243-0560

Edward W. Kirsch

Dana Frix

Swidler Berlin Shereff Friedman, LLP
3000 K Street, N.-W., #300
Washington, DC 20007

D. Billye Sanders
P. O. Box 198866
Nashville, TN 37219-8966

Michael Romano

Mark Pasko

Swidler Berlin Shereff Friedman, LLP
3000 K Street, N.-W., #300
Washington, DC 20007-5116

Sheila Davis

Chaz Taylor, Inc.

3401 West End Avenue, #318
Nashville, TN 37203
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PETITION FOR INTERVENTION OF AT&T COMMUNICATIONS
OF THE SOUTH CENTRAL STATES, INC

AT&T Communications of the South Central States, Inc., pursuant to T. C. A. §4-
5-310, submits this petition for intervention in this matter, to participate as its interest
may appear, and in support of this petition states that:

1. AT&T Communications of the South Central States, Inc. (‘AT&T”) is a
Delaware corporation, authorized to do business in Tennessee, holding certificates of
public convenience and necessity to operate in Tennessee intrastate commerce as both an
interexchange carrier and as a competing telecommunications service provider.

2. The petition filed by The Tennessee Small Local Exchange Company
Coalition (“Coalition Petition”) raises significant issues as to the development of
competition in local exchange markets in Tennessee; and the legal rights, duties and
other legal interests of AT&T may be determined in this proceeding.

3. Effective June 6, 1995, the Tennessee General Assembly adopted a policy
“to foster the development of an efficient, technologically advanced, statewide system of

telecommunications services by permitting competition in all telecommunications

services markets.”
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4. Effective February 6, 1996, Congress also adopted a policy to promote
competition in the provision of telecommunications services.

5. The companies filing the Coalition Petition, thus, have had over three years
to prepare for the presence of competition in their respective service areas. However,
their petition gives no evidence of such preparation. Instead, the coalition members seek
to delay the implementation of meaningful competition in their service areas.

6. As a subscriber to the access services of these companies and as an
authorized competing telecommunications services provider, AT&T has an interest,
consistent with the general public interest, in the development of competition in the
service areas of these companies.

7. The statute, 47 U.S.C. §251(f)(2), authorizing state commissions to suspend
or modify the application of the requirements of subsections (b) or (c) of 47 U.S.C. §251
expressly provides that a petition for that purpose may be filed by “a local exchange
carrier.” The FCC Rule, 47 C.F.R. §51.401 expressly provides that state commission
determinations pursuant to §251(f) “shall be made on a case-by-case basis.” Yet, the
Coalition Petition seeks general relief applicable to all such local exchange carriers,
rather than relief tailored to the specific circumstances of each such carrier.

8. There are significant differences in the circumstances of the various
carriers comprising the coalition — in the characteristics of their service areas, the
customers they serve, the services they provide, their financial resources, their earnings
and the nature and extent of the competition they might face. Therefore, rather than the
sort of abstract, general relief sought in the Coalition Petition, this proceeding must

consider suspension or modification of the applicable statutory requirements on a case-

by-case basis.
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9. FCC Rule, 47 C.F.R. §51.405(b) and (d) provide:

(b) A LEC with fewer than two percent of the nation’s
subscriber lines installed in the aggregate nationwide must
prove to the state commission, pursuant to section 251(f)(2) of
the Act, that it is entitled to a suspension or modification of
the application of a requirement or requirements of section
251(b) or 251(c) of the Act.

(d) In order to justify a suspension or modification under
section 251(f)(2) of the Act, a LEC must offer evidence that
the application of section 251(b) or section 251(c) of the Act
would be likely to cause undue economic burden beyond the
economic burden that is typically associated with efficient
competitive entry. (Emphasis added).

Therefore, an evidentiary hearing as to each member of the coalition must be held,
at which each such company shall have the burden of proving by competent evidence, not
merely by conclusory argument, that each such company is entitled to the relief it seeks.

10. Since an evidentiary hearing is required, this proceeding is a contested case
within the meaning of the Uniform Administrative Procedures Act, and should proceed in
the same manner as other contested cases.

11. The interests of justice and the orderly and prompt conduct of the

proceedings in the manner required by law will not be impaired by allowing the

intervention of AT&T, as its interest may appear.

WHEREFORE, the premises considered, AT&T prays that:
1. Its petition for intervention be granted, and it be allowed to participate in

this proceeding as its interest may appear, and to receive copies of all filings, notices, and

orders.
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2. It have such other, further and general relief as the justice of its cause may

entitle it to receive.

This 29 day of September, 1999.

T~

Val SW"
GULIETT, SANFORD, ROBINSON & MARTIN, PLLC

230 Fourth Avenue North, 3rd Floor
P.O. Box 198888

Nashville, TN 37219-8888

(615) 244-4994

James P. Lamoureux, Esq.
AT&T

Room 4068

1200 Peachtree Street N.E.
Atlanta, GA 30309

(404) 810-4196

Attorneys for AT&T Communications of the
South Central States, Inc.
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CERTIFICATE OF SERVICE

I, Val Sanford, hereby certify that I have on this 29th day of September, 1999,
served a copy of the foregoing Petition for intervention of AT&T Communications of the
South Central States, Inc. on the following persons, United States Mail, Postage pre-paid
addressed as follows, such persons being the service list shown on the Certificate of

Service filed with the Petition.

T. G. Pappas

T. Dale Grimes

Bass. Berry & Sims, PLC
2700 First American Center
Nashville, TN 37328

Don Baltimore

Farrar & Bates

211 7t Avenue, North #320
Nashville, TN 37219-1823

Mr. Thomas J. Curran
360 Cummunications Co.
8725 W. Higgins Road
Chicago, IL 60631

Richard Smith, President
Standard Communications Co.
302 Sunset Dr., #101

Johnson City, TN 37604

Ms. Nannette Edwards
Deltacom, Inc.

700 Blvd. South, #101
Huntsville, AL 35802

Carolyn Tatum-Roddy

Sprint Communications Co., L.P.

3100 Cumberland Circle
Atlanta, GA 30339

Guilford Thornton
Stokes & Bartholomew
424 Church Street, #2800
Nashville, TN 37219
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Guy Hicks

BellSouth Telecommunications
333 Commerce Street
Nashville, TN 37201-2300

Richard M. Tettlebaum
Citizens Communications
1400 16% Street, N.W. #500
Washington, DC 20036

Vincent Williams

Consumer Advocate Division
425 5% Avenue, N. 2™ Floor
Nashville, TN 37243-0500

William C. Carriger, Esq.
Strang, Fletcher

One Union Sq., #400
Chattanooga, TN 37402

Dan H. Elrod, Esq.

Trabue, Sturdivant & Dewitt
511 Union Street, #2500
Nashville, TN 37219-1738

Jon Hastings

Boult, Cummings, Conners & Berry,PL.C
414 Union Street, #1600

Nashville, TN 37219

Henry M. Walker

Boult, Cummings, Conners & Berry, PLC
414 Union Street, #1600

Nashville, TN 37219



Dana Shaffer
NEXTLINK

105 Malloy Street, #300
Nashville, TN 37201

Richard Cys

Davis, Wright Tremaine

1155 Connecticut Avenue, N.W. , #700
Washington, DC 20036

Daniel M. Waggoner

Davis, Wright Tremaine
1501 Fourth Ave., #2600
Seattle, WA 98101-1684

Charles B. Welch

Farris, Mathews, Branan & Hellen, PL.C
511 Union Street, #2400

Nashville, TN 37219

James Wright

United Telephone — Southeast
14111 Capitol Blvd.

Wake Forest, NC 27587

Richard Collier

Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37243-0500

Phoenix Network
Attn: Denise Newman
1687 Cole Blvd.
Golden, CO 80401
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Jane Walters, Commissioner
Department of Education

710 James Robertson Pkwy., 6th F1,
Nashville, TN 37423-0375

Jack McFadden, Director

Dept. of Finance & Administration
598 James Robertson Parkway
Nashville, TN 37243-0560

Edward W. Kirsch

Dana Frix

Swidler Berlin Shereff Friedman, LLP
3000 K Street, N.-W., #300
Washington, DC 20007

D. Billye Sanders
P. O. Box 198866
Nashville, TN 37219-8966

Michael Romano

Mark Pasko

Swidler Berlin Shereff Friedman, LLP
3000 K Street, N\W., #300
Washington, DC 20007-5116

Sheila Davis

Chaz Taylor, Inc.

3401 West End Avenue, #318
Nashville, TN 37203



