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IN RE: Petition by ITC DeltaCom Communications, Inc. for Arbitration .of Certain
Unresolved Issues in Interconnection Agreement; NegotiatoresT ABdtween
ITCADeltaCom and BellSouth Telecommunications, Inc.

Docket No. 99-00430

BELLSOUTH TELECOMMUNICATIONS, INC.'S
MOTION FOR RECONSIDERATION AND CLARIFICATION

L INTRODUCTION

BellSouth ’felecommunications, Inc. ("BellSouth") respectfully moves that the Tennessee
Regulatory Authority ("Authority"), acting as Arbitrators, reconsider and clarify certain aspects
of its August 11, 2000 interim Order of Arbitration Award (the "Interim Order") with respect to
Issue 1(a) (performance measures); combined Issues 2(b)(ii) and 2(b)(iii) (Extended Loops and
Loop/Port Combinations or "EELS"); Issue 3(d) (Reciprocal Compensation for Internet-bound
traffic); and Issue 6(d) (Rates for Cageless Physical Collocation).

Specifically, the Arbitrators should reconsider their decisions to require: (1) certain
modifications to BellSouth's Service Quality Measurements ("SQMs"); (2) that BellSouth offer
ITC"DeltaCom Communications, Inc. (“DeltaCom™) EELs at the sum of the associated
unbundled network element prices; and (3) that virtual collocation rates apply to cageless
physical collocation. With respect to Issue 3(d), BellSouth also requests that the Arbitrators
make clear that any payment of reciprocal compensation for Internet-bound traffic will be
subject to a retroactive "true-up" once the Federal Communications Commission (“FCC”) adopts

rules establishing an inter-carrier compensation mechanism for such traffic.
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IL ISSUE 1(a) - PERFORMANCE MEASURES

While BellSouth supports the Arbitrators' decision to adopt BellSouth's SQMs, at least on
a temporary basis, the Arbitrators should reconsider their decision to require certain
modifications to the SQMs. First, the vast majority of the modifications ordered by the
Arbitrators were not requested by DeltaCom, which has since indicated its willingness to accept
BellSouth's SQMs without such modifications. Second, the Arbitrators' proposed modifications
are unnecessary in determining whether BellSouth is complying with its obligations under the
Telecommunications Act of 1996 ("1996 Act"), and some cannot reasonably be implemented.
Finally, in light of the Authority's apparent desire to conduct a generic proceeding to examine
performance measurements, BellSouth should not be required to expend the resources to modify
the SQMs only on a temporary basis.

BellSouth recognizes its obligations under the 1996 Act and is committed to providing
comprehensive measurements by which BellSouth's performance can be judged. Indeed,
BellSouth continues to update its SQMs to meet the needs of the industry, to comply with
regulatory requirements, and to streamline performance reporting. However, as the FCC has
cautioned, performance measurements and reporting requirements should "balance our goal of
detecting possible instances of discrimination with our goal of minimizing, to the extent possible,
burdens imposed on incumbent LECs." Notice of Proposed Rulemaking, In re: Performance
Measurements and Reporting Requirements for Operations Support Systems, Interconnection,
and Operator Services and Directory Assistance, CC Docket No. 98-56, 136 (Apr. 17, 1998).
BellSouth does not believe that the modifications to BellSouth's SQMs ordered by the

Arbitrators comply with this standard, particularly when most of the ordered modifications were



not even requested by DeltaCom in this arbitration. Accordingly, the Arbitrators should grant

BellSouth's Motion for Reconsideration.'

A. Most Of The Modifications To BellSouth's SQMs Ordered By The
Arbitrators Were Not Requested By DeltaCom.

In this Arbitration, DeltaCom proposed a set of performanée measurements and
enforcement mechanisms set forth in Attachment 10 to its Petition. Petition for Arbitration of
ITC"DeltaCom, Issue 1(a) at 5. According to DeltaCom witness Rozycki, DeltaCom’s proposed
performance measurements were based upon a set of draft performance measurements prepared
by the Staff of the Texas Public Service Commission. See Tr. Vol. 1A at 44-45. As Mr. Rozycki
acknowledged, DeltaCom's Attachment 10 did not reflect the many subsequent changes made by
the Texas Staff to their proposed performance measurement set. Id.

In resolving this Issue, the Arbitrators did not adopt DeltaCom's Attachment 10. Instead,
the Arbitrators adopted BellSouth's SQMs. However, the Arbitrators ordered a number of
modifications to the SQMs, which were primarily designed to incorporate measures from the
"Texas Plan," and directed that BellSouth disaggregate performance data at the state level. See
Interim Order at 15-16, Transcript of the Proceedings, at 18-22 (April 4, 2000). The Arbitrators

should reconsider this aspect of its decision because the vast majority of the Arbitrators'

! BellSouth is not seeking reconsideration of the Arbitrators' decision directing BellSouth
to implement performance measurements that have already been developed, such as Directory
Assistance Average Speed to Answer and Operator Services Speed to Answer. (Order at 15).
Transcript of Proceedings, Tr. at 20-21 (April 4, 2000) (Items 11 & 12); Coon Affidavit { 31-
32. Nor is BellSouth seeking reconsideration of measurements that were under development
prior to the Arbitrators' decision, such as adding cageless collocation to BellSouth's collocation
performance measurements. (Order at 15-16). Transcript of Proceedings, Tr. at 20-21 (April 4,
2000) (Items 18, 19 & 20). BellSouth had previously begun work on this level of
disaggregation and will include its performance with respect to cageless collocation in the
SQMs. Coon Affidavit Y 38-40.



proposed modifications to BellSouth's SQMs as well as the state level of disaggregation were not
even requested by DeltaCom.”

For example, the Arbitrators ordered BellSouth to develop three additional billing
performance measurements. See Interim Order at 15, Transcript of the Proceedings, Docket No.
99-00430, at 19 (April 4, 2000) (Items 4, 5 & 6). None of these billing measurements was
included in DeltaCom's proposed performance measurements set forth in Attachment 10 to the
Arbitration Petition. Coon Affidavit Y 24-26. Similarly, the Arbitrators ordered BellSouth to
develop four additional measurements concerning Local Number Portability ("LNP"). See
Interim Order at 15, Transcript of the Proceedings, Dockgt No. 99-00430, at 20 (April 4, 2000)
(Items 13, 14, 15 & 16). None of these LNP measurements was included in DeltaCom's
proposed performance measurements either. Coon Affidavit § 33-36. In total, of the twenty-

five specific modifications to BellSouth's SQMs ordered by the Arbitrators upon which

2 The Interim Order reflects that the modifications to the SQMs were developed by a
comparison of the SQMs and the Texas Plan provided by BellSouth and ICG Communications,
Inc. ("ICG") in Docket 99-00377. While ICG originally advocated implementation of the Texas
Plan, this issue was withdrawn by ICG when BellSouth and ICG agreed to incorporate into their
interconnection agreement BellSouth's SQMs and latest Voluntary Self-Effecting Enforcement
Mechanism proposal ("VSEEM III"). The ICG settlement was submitted to the Authority by
BellSouth and ICG on March 13, 2000.

DeltaCom never proposed the Texas Plan and never introduced it into evidence.
Mr. Rozycki did attach to his prefiled direct testimony portions of an interconnection agreement
between Southwestern Bell Telephone and Southside Communications, LLC, which appears to
incorporate some of the measurements from the Texas Plan. However, Mr. Rozycki presented
this exhibit merely as "evidence that performance measures should be incorporated in
interconnection agreements." Direct Testimony of Christopher J. Rozycki, at 8. Mr. Rozycki
did not advocate that the Authority adopt the measures set forth in this interconnection
agreement, nor do the modifications ordered by the Authority correspond precisely to
information in the Southwestern Bell Telephone/Southside Communications interconnection
agreement. As noted in the Interim Order, on January 25, 2000, eleven weeks after the
conclusion of the hearing, the Arbitrators took official notice of the ICG arbitration record which
did contain the Texas Plan. (Order at 7).



BellSouth seeks reconsideration, nineteen (73%) were not even requested by DeltaCom. Sée
generally Coon Affidavit Y 21-50.

The Arbitrators should be particularly reluctant to order BellSouth to modify the SQMs
when DeltaCom has since indicated its willingness to accept BellSouth's SQMs without such
modifications. For example, in the DeltaCom arbitration in Georgia in late November 1999,
approximately four weeks after the Tennessee hearings, Mr. Rozycki testified as follows:

Q. DeltaCom is asking the Georgia Commission on this Issue, 1-A, that it

should adopt DeltaCom's performance measures, performance guarantees
that are set forth in Attachment 10 to its petition?

A. Originally that's what we've asked. In my rebuttal testimony, I've
indicated that at this point in the interest of settling this issue, we would be
willing to accept the performance measures, the SOMs, of BellSouth so
long as they are coupled with the guarantees that we have proposed. 1
don't want to continue fighting with you over this issue of whether we
should have different standards for ITC"DeltaCom versus the rest of the
industry. I would concede that your performance measures at this point
have come a long way since we originally filed our petition, and that's why
we are moving in that direction. But we still hold fast on the notion that
performance guarantees need to be in place.

Transcript of the Proceedings, In re: Petition by ITC"DeltaCom Communications, Inc. for
Arbitration of its Interconnection Agreement with BellSouth Telecommunications, Inc. Pursuant
to the Telecommunications Act of 1996, Docket No. 10854-U, Tr. at 272 (Nov. 29, 1999)
(emphasis added) (excerpt attached).

In January 2000, in the arbitration proceeding in Alabama, Mr. Rozycki elaborated on
DeltaCom's willingness to accept BellSouth's SQMs, provided they were coupled with
enforcement mechanisms:

Q. Is DeltaCom asking for a separate, different set of performance

measurements if there's an industry-wide set of performance
measurements established?



A. No, not really. In fact, we prefer the adoption of an industry-wide set of
performance measures, but you have to understand that at the time of our -
- that we filed this arbitration, the performance measurements that
BellSouth had in hand were far from complete. Now, I think BellSouth
should be commended at this point. Since we filed in June our arbitration
here, the BellSouth performance measures have moved tremendously in
terms of moving towards completion. So BellSouth has done a lot of work
in recent months to complete those performance measures. 1 don't know
what the status is of them today. But as I've stated in other states, we
would be very willing to look at those performance measures, to adopt
them as the performance measures in the interconnection agreement, and
we would highly recommend that our guarantees be added to the
performance measures.

Q. And is possible that it could be significant cost involved in implementing
Attachment 10 on an interim basis, only to have this Commission adopt
BellSouth's SQMs in a generic proceeding six or seven months down the
road?

A. There could be, but once again, I'm really interested in implementing our

interconnection agreement and getting what we need in place.

You've made -- you, BellSouth, have made great strides in improving and

completing the performance measures that were far from complete six,

seven months ago when we had to make a decision to file an arbitration

case. So we've been very accommodating there. We're willing to move off

that, accept those -- the SOMs, add the guarantees to them, and move

forward.
Transcript of the Proceedings, In re. Petition for Arbitration of ITC"DeltaCom Communications,
Inc. with BellSouth Telecommunications, Inc., Dock_et No. 27091, Tr. Vol. I at 200-202 & 208-
209 (Jan. 18, 2000) (emphasis added) (excerpt attached).

Based upon DeltaCom's expressed willingness to accept BellSouth's SQMs, and in light

of the Arbitrators' decision to require Final Best Offers and supplemental filings on enforcement
mechanisms, the Arbitrators should reconsider their decision to require modifications to

BellSouth's SQMs at this time. This is particularly true given that DeltaCom did not ask for the

vast majority of these modifications.



B. The Arbitrators' Modifications Are Unnecessary In Determining
Whether BellSouth Is Complying With Its Obligations Under the 1996

Act Or Cannot Reasonably Be Implemented.

The Afbitrators also should reconsider their resolution of Issue 1(a) because the
Arbitrators' modifications to BellSouth's SQMs are unnecessary in determining whether
BellSouth is complying with its obligations under the 1996 Act.

For example, although not requested by DeltaCom, the Arbitrators directed BellSouth to
add a measurement from the Texas Plan to reflect "Percent of Accurate and Complete Formattéd
Mechanized Bills." Interim Order at 15, Transcript of Proceedings, Tr. at 19 (April 4, 2000)
(Item 4). While BellSouth's SQMs measure BellSouth's performance with respect to invoice
accuracy, this Texas Plan measurement would add nothing to determining whether BellSouth is
rendering accurate bills-to its CLEC customers. This is because the Texas Plan measurement
that the Arbitrators have ordered BellSouth to develop merely captures whether all of the
components of the bill have been added up correctly by the computer producing the bill,
regardless of whether the amount billed is actually correct. Coon Affidavit §25. In other words,
this measurement would find that BellSouth is rendering "accurate” bills, even though every rate
on BellSouth's invoice may be wrong, so long as the computer "correctly” multiplied these
wrong rates by the quantities ordered. Such a result would be meaningless in assessing
BellSouth's billing performance.

Equally meaningless would be the Texas Plan measurement designed to capture the
"percentage of missed mechanized INP conversions," which the Arbitrators directed BellSouth to
add to its SQMs. Interim Order at 16, Transcript of Proceedings, Tr. at 21 (April 4, 2000) (Item
25). Interim Number Portability ("INP") is a thing of the past in Tennessee with the introduction

of Local Number Portability ("LNP"). As of March 31, 2000, LNP has been implemented in 177



of the 201 wire centers in Tennessee, Coon Affidavit q 45, and there is no requirement that
BellSouth offer INP in those wire centers where LNP has been deployed. 47 US.C. §
271(c)(2)(B)(ix). The 24 Tennessee wire centers where LNP has not been implemented are
located in primarily rural areas, such as Jasper, Medina, Dandridge, and Bolivar (just to name a
few), which account for less than 5% of BellSouth's access lines in the State. Coon Affidavit
45. Developing a performance measurement that would apply to only 12% of the wire centers
serving less than 5% of BellSouth's access lines in Tennessee, where few, if any, CLECs are
even competing, would make little sense.

Other measurements ordered by the Arbitrators have little or no value because of the
relatively small number of transactions being measured. Specifically, the Arbitrators ordered
BellSouth to add measurements to the SQMs reflecting the percentage of Bona Fide Requests
processed within thirty days and the percentage of quotes provided for Bona Fide Requests
within certain intervals. Interim Order at 16, Transcript of Proceedings, Tr. at 22 (April 4, 2000)
(Items 29 and 30). However, to date this year, BellSouth has received only seven Bona Fide
Requests from CLECs across the entire-region. Coon Affidavit ] 49 & 50. While BellSouth
could report its performance with respect to Bona Fide Requests on a manual basis, it is
impossible to draw any conclusions about BellSouth's performance based upon such a limited
number of transactions.?

Some of the measurements from the Texas Plan that the Arbitrators have directed be

added to BellSouth's SQMs have no applicability to BellSouth because these measurements

3 The limited number of Bona Fide Requests BellSouth has received this year is not
unusual. For example, in its recent application for long distance authority in Texas, SBC
indicated that it had received only 11 Bona Fide Requests in Texas between February 1999 and

January 2000 and that it had provided quotes in response to only four of those requests. Coon
Affidavit 9] 49 & 50.




reflect the manner in which SBC operates its network, which is not the way BellSouth's network
operates. Specifically, the Arbitrators required BellSouth to add measures to capture the
percentage of calls to the "Local Service Center" and "Local Operations Center" that experience
a busy signal. Interim Order at 15, Transcript of Proceedings, Tr. at 19 (April 4, 2000) (Items 7
& 8). However, there is no need for either measurement because, unlike SBC, BellSouth has
engineered the trunk groups connecting the BellSouth ordering, provisioning, and repair centers
so that calls are routed without experiencing blocking. This means that no busy signal is
encountered by CLECs calling BellSouth's work centers. Because no busy signal is encountered,
if BellSouth were required to produce the measurements defined in the Texas Plan, the report
would display "zero" each month. Coon Affidavit ] 27-28. Furthermore, BellSouth already
measures the time a CLEC call to its ordering, provisioning, and repair centers is in the queue,
which is a more accurate reflection of BellSouth's performance in handling CLEC calls to its
work centers. Id.

In other instances BellSouth's SQMs and the Texas Plan measurements capture
essentially the same data, albeit in a somewhat different form, and little would be gained by
adding the Texas Plan measurements. This is particularly true when BellSouth's measurements
are more comprehensive.  For example, the Arbitrators directed BellSouth to add the Texas
Plan measure reflecting the "Percent Firm Order Confirmation ("FOC") Returned With Specified
Time." Interim Order at 15, Transcript of Proceedings, Tr. at 19 (April 4, 2000) (Item 2).
However, this information can readily be derived from the existing FOC Timeliness measure in
BellSouth's SQMs, which includes the FOC time frames supported in the Texas Plan in addition
to other time frames not supported in the Texas Plan. BellSouth's FOC Timeliness measure also

provides for greater disaggregation of FOC data than the Texas Plan measure. While BellSouth's



SQMs do not account for the out of hour exclusions identified in the Texas Plan, the critical FOC
data presented in BellSouth's SQMs is more comprehensive. Coon Affidavit 224

Similarly, the Arbitrators directed BellSouth to add the Texas Plan measure reflecting the
"Percent Mechanized Rejects Returned Within One Hour of Receipt of Reject.” Interim Order at
15, Transcript of Proceedings, Tr. at 18 (April 4, 2000) (Item 2). However, BellSouth's SQMs
are more comprehensive because BellSouth currently measures the percent of mechanized
rejected returned within one hour of receipt, in addition those returned within 0-4 minutes, 4-8
minutes, 8-12 minutes, 12-60 minutes 1-8 hours, 8-24 hours, and greater than 24 hours. Anyone
interested in knowing only the percentage of mechanized ;ejects returned within one hour (which
seems unlikely) could readily derive this information simply by adding together the percentages
reflected in the 0-4 minutes, 4-8 minutes, 8-12 minutes, and 12-60 minutes categories in
BellSouth's SQMs. Coon Affidavit q 23.

Reconsideration also is warranted because several of the Arbitrators' modifications to
BellSouth's SQMs cannot reasonably be implemented. For example, although not requested by
DeltaCom, the Arbitrators ordered BellSouth to add a measurement from the Texas Plan to
reflect the "percentage of directory assistance database accuracy for manual updates." Interim

Order at 16, Transcript of Proceedings, Tr. at 20-21 (April 4, 2000) (Item 23). However,

4 While the Arbitrators directed BellSouth to "remove" the FOC Timeliness measure
currently contained in the SQMs, Order at 15, Transcript of Proceedings, Tr. at 18 (April 4,
2000) (Item 1), no explanation was given for this decision. The Arbitrators' decision also is
difficult to understand given that the FOC timeliness data BellSouth currently reports is more
comprehensive than would be the case were BellSouth to implement the Texas Plan FOC
measurement.  Furthermore, the FOC Timeliness measure currently reflected in BellSouth's
SQMs was ordered by both the Georgia and Louisiana Public Service Commission, and thus
BellSouth is not a liberty to "remove" this measure. While BellSouth could report a different
measurement for FOC timeliness for Tennessee, this would result in different data being
provided to CLECs depending upon the states in which they are operating, which would
complicate their ability to evaluate BellSouth's FOC performance. Coon Affidavit § 21.
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implementing this measurement is problematic because the data necessary to calculate thfs
measurement would not be captured by BellSouth, but rather would be provided by DeltaCom
(assuming DeltaCom was willing to do so). Coon Affidavit § 43. None of BellSouth's SQMs is
dependent upon data furnished by CLECs, and requiring BellSouth to determine its performance
based upon such data would be inconsistent with the Arbitrators' decision to "approve the use of
BellSouth data for all measurements and calculations." Transcript of Proceedings, Tr. at 22
(April 4, 2000).

The Arbitrators also directed that BellSouth disaggregate its performance data to the State
(Tennessee) level. The vast majority of BellSouth's SQMs already disaggregate performance
data to the State level. However, certain performance measurements only capture regional data
by virtue of the regional nature of the systems or processes involved. These regional
performance measurements either cannot reasonably be disaggregated at the State level or can
only be disaggregated at the State level at additional time and expense, even though there is no
real benefit to doing so. Coon Affidavit § 52.

BellSouth's SQMs that measure the availability of BellSouth's Pre-Ordering and
Maintenance & Repair interfaces provide a good example. BellSouth's Operational Support
Systems ("OSS") are regional in nature, and the availability of these systems can only be
reported at the regional level. There is simply no way to distinguish the availability of
BellSouth's OSS for a transaction from Tennessee as opposed to a transaction from another state.
BellSouth's systems are either available or they are not, regardless of whether the CLEC using
the system is located in Tennessee or some other BellSouth state. Coon Affidavit § 54.

The difficulty of disaggregating each and every SQM to the State level is also illustrated

by the SQMs that measure the Average Response Time and Response Interval for BellSouth's
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Pre-Ordering and Maintenance & Repair OSS. Queries to BellSouth's Pre-Ordering and
Maintenance & Repair interfaces originate from a regional Gateway to regional operations
centers. In other words, pre-ordering queries from a CLEC in Florida as well as those from a
CLEC in Tennessee are directed to the same regional Gateway for processing. There is currently
no way to identify where the query originated from beyond this regional Gateway. In fact, many
CLECs utilize regional service centers of their own, so that a CLEC customer service
representative sitting in Denver, Colorado may place a pre-ordering query while on the telephone
with the prospective customer in Tennessee. As a result, there is no reasonable way to determine
the location of the query, which would be required to report this data at the State level. While
BellSouth could attempt to trap each query received and check for the originating telephone
number, queried telephone number, or queried address or appointment, doing so would be cost
prohibitive and, more importantly would drastically slow the processing time of all queries from
CLECs in all states. Coon Affidavit § 53.

The same is true for BellSouth's SQM that measures the Average Answer Time in
BellSouth's Repair Centers. The BellSouth repair centers are regional in nature, and all CLEC
calls, regardless of the state of origin, are answered in the order of receipt. There is currently no
way to identify where the call originated from, which would be required to disaggregate
performance data to the State level. The task is further complicated by the fact that many CLECs
utilize regional service centers of their own and that BellSouth receives many repair calls from
cellular telephones. While BellSouth conceivably could trap each call received and attempt to

check for the originating telephone number or the telephone number or address for which repair

12



service is being requested, this would be cost prohibitive and would drastically slow the
processing time for repair calls from CLECs in all states. Coon Affidavit 56.°

BellSouth has offered and will continue to offer performance measurements that are
necessary to ensure whether BellSouth is complying with its obligations under the 1996 Act,
including a sufficient level of disaggregation to monitor BellSouth's performance in each State.
However, the Arbitrators should decline to order measurements and disaggregation levels that do
not materially aid in this effort but that impose undue burdens on BellSouth, as the FCC has
cautioned. See Notice of Proposed Rulemaking, In re: Performance Measurements and
Reporting Requirements for Operations Support Systems, Interconnection, and Operator
Services and Directory Assistance, CC Docket No. 98-56, 36 (Apr. 17, 1998). Accordingly,

the Arbitrators should reconsider its resolution of Issue 1(a).

C. BellSouth Should Not Be Required To Modify Its SOMs Until The
Authority Has Conducted A Generic Proceeding To Examine

Performance Measurements For The Entire Industry.

In adopting BellSouth's SQMs as modified, the Arbitrators indicated the possibility that
the Authority would adopt different "measurements and enforcement mechanisms in another

proceeding ...." Transcript of Proceedings, Tr. at 18 (April 4, 2000).> BellSouth should not be

3 Other data currently reported on a regional basis could conceivably be reported at the
State level, such as Percent Flow-Through Service Requests and BellSouth's usage performance
measurements. However, disaggregating BellSouth's usage measurements alone would cost
approximately $500,000 to implement, and BellSouth is still waiting for the estimates of the
costs involved in disaggregating BellSouth's flow-through data to the State level. Coon Affidavit
99 55 & 57-59. These costs seem difficult to justify given the marginal benefits associated with
reporting regional flow-through and usage data at the State level.

% On May 16, 2000, BellSouth filed a motion requesting that the Authority convene a
generic proceeding to address performance measurements and enforcement mechanisms so that
the Authority can address the issue in a single proceeding rather than on a piecemeal basis in
individual arbitrations. On June 9, 2000, Time Warner filed a petition to intervene. BellSouth's
motion and Time Warner's petition remain under advisement.

13



required to expend the resources implementing modifications to its SQMs, until the Authority
has had the benefit of the industry’s viewpoints on such modifications in a generic proceeding.

Implementing new performance measurements or modifying the existing SQMs is no
small task and involves considerably more than simply defining what is to be measured. Rather,
BellSouth must have the systems in place to enable it to collect, process, and report the data that
corresponds to the performance being measured. The system BellSouth uses to support its
SQM s is called the Performance Measurement and Analysis Platform ("PMAP"), which is used
to generate the performance reports that are available to CLECs across BellSouth's region and to
maintain the raw data files used to generate such reports. Every addition or modification to
BellSouth's SQMs requires enhancements or changes to PMAP. Coon Affidavit 15 & 9.

The PMAP system is extremely complex. The sheer size of the database itself and the
amount of data that must be extracted, loaded, and analyzed each month is staggering. The
current PMAP database stores the equivalent of 1.25 billion pages of text documents, and more
than 65 million records are processed each month. Coon Affidavit § 6. In addition, PMAP must
join together data from different information systems that use different operating platforms, data
structures, and identifier codes, which is a difficult undertaking. Coon Affidavit 9§ 7.” PMAP also
must correlate bits and pieces of data from different working groups within BellSouth, each of

which uses different systems that capture different information. Coon Affidavit 8.8

7 For example, the date structures for one database may use a "day-month-year" format
while another uses a "month-day-year" format. If there are 5 million records that must be moved
over from one database to the other, every one of the records must have its date structure
changed before it is read into the other database. Similarly, if the record's timestamp on one
system uses a timestamp that goes down to milliseconds, while another uses hundredths of a
second, logic must be created to round up the timestamp before moving it into the new database.
In PMAP, multiple checks like these must be made on all 65 million records, and adjustments
done before the data can be transported into the PMAP database. Coon Affidavit § 7.

14




Whenever a new performance measurement is added to BellSouth's SQMs or when the
existing SQMs are modified, corresponding changes must be made to PMAP in order to generate
data and reports that are appropriately disaggregated. Each new or modified performance
measurement also necessitates the development of a new or different means by which to view the
information on BellSouth's website, where the performance reports and uﬁderlying data are made
available to CLECs. Each and every addition or modification to the SQMs impacts PMAP from
a developmental, operational, and systems standpoint, so what may appear to be an
uncomplicated request to add a new measurement or tweak an existing measurement generally
involves a much larger effort. Coon Affidavit §§ 11-14.

In order to implement the modifications to BellSouth's SQMs ordered by the Arbitrators,
BellSouth would have to make substantial enhancements to PMAP, in addition to developing
new system capabilities that presently do not exist within BellSouth. BellSouth estimates that
the cost of these enhancements and development efforts would be approximately $4.2 million.
Coon Affidavit § 51. Little use would be served in committing such substantial resources to
implementing modifications to BellSouth's SQMs in the event the industry consensus is that such
modifications are not necessary.

Furthermore, from a practical standpoinﬁ, the modifications to BellSouth's SQMs ordered

by the Arbitrators cannot be implemented until the first or second quarter of 2001, at the earliest.

® For example, data that is important to the Ordering group may be largely irrelevant to
the Provisioning group, which means that the data systems used by the Provisioning group may
capture very little of this "irrelevant" data. Complication arises out of properly identifying and
extracting these key bits and pieces of data from each system and associating them so that correct
information can be provided. For example, to identify a certain type of product might require the
extraction of characters 89-93 out of a 110-character Provisioning code and cross reference it
against characters 20-22 of a 40 character Ordering code before the final product identification
can be made. Product identification in PMAP and the appropriate levels of disaggregation
require many types of these operations. Coon Affidavit § 8.
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While some of these modifications require programming work that could be completed in three
to six months, such programming work cannot even begin until substantial enhancements to
PMAP currently underway are completed. These enhancements to PMAPs are designed to: (1)
increase the capacity of PMAP, which is necessary because of the strains being placed on the
existing system with well over 800 CLECs in BellSouth's region and the corresponding increase
in the volume of performance data BellSouth is generating; (2) produce product reporting
required by the FCC's Rule 319 Remand Order, such as Digital Subscriber Lines, Enhanced
Extended Loops, and Loop Port Combinations; and (3) implement the statistical testing and
comparisons required for the implementation of BellSouth's VSEEM III proposal, which has
been accepted by several CLECs on a regional basis, including ICG, €.spire Communications,
Inc., and KMC Telecom. Coon Affidavit Y 15-17.

The enhancements to PMAP currently underway are extensive and require considerable
resources to implement. For example, the replacements and upgrades necessary to increase the
capacity of PMAP alone will cost approximately $2 to $3 million. Coon Affidavit q 15.
However, until these enhancements are completed, which is expected to be December 2000,
development work for new performance measurements or for modifications to existing

measurements cannot begin. Coon Affidavit 18.°

® While conceivably BellSouth could stop work on the enhancements currently underway
in order to implement the modifications ordered by the Arbitrators, BellSouth's doing so would
have any number of undesirable consequences. For example, without increasing PMAP's
capacity, the ability of CLECs to continue to obtain timely performance reports and raw data
would be adversely affected. In addition, BellSouth's ability to implement new Rule 319
measurements would be delayed, even though it is obligated and has been requested by
numerous CLECs to make these measurements available. Furthermore, while BellSouth is
prepared to include VSEEM III in its interconnection agreement with DeltaCom, implementation
of this proposal would be delayed if work on the enhancements to PMAP currently underway
were temporarily halted. Coon Affidavit q 19.
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This means that, before BellSouth can even impiement the modifications ordered in this
arbitration, the Authority could conduct a generic performance measurements and enforcement
mechanisms docket to determine what, if any, changes need to be made to BellSouth's SQMs for
the entire CLEC industry. Such a procedure makes considerably more sense than requiring
BellSouth to implement costly and time consuming modifications to BellSouth's SQMs —
modifications that were not even requested by DeltaCom and may not be what the CLEC

industry wants or needs.

III. ISSUES 2(b)(ii) AND 2(b)(iii) - EXTENDED LOOPS AND
LOOP/PORT COMBINATIONS OR “EELS”

A. The Arbitrators Should Clarify Their Order to Make it Consistent with the
Eight_Circuit’s Recent Order and the Arbitrators’ Order in the ICG
Arbitration.

The Arbitrators resolved these issues by adopting their decision in the ICG Arbitration,
stating:

The Arbitrators adopt the resolution reached in the ICG/BellSouth Arbitration,

Docket No. 99-00377. Consistent with that decision and pursuant to FCC orders

and the Supreme Court, the Arbitrators find that in locations where loops and

transport co-exist, BellSouth shall, when requested by DeltaCom, combine the

loop and transport elements at the sum of the associated unbundled network

element prices. Interim Order at 30.
BellSouth understands the phrase "in locations where loops and transport co-exist" to mean
locations where those specific elements are currently combined. The ICG Order adopted by the
Arbitrators in this proceeding makes clear that, except to the extent where elements in
BellSouth’s network that comprise an EEL are currently combined, BellSouth has no legal

obligation to provide DeltaCom with an EEL. See ICG Final Order of Arbitration at 7 (requiring

BellSouth "to offer ICG extended loop links consisting of combinations of unbundled local loops
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that are cross-connected to interoffice transport pursuant to applicable FCC orders and federal

rulings." (Emphasis added).

However, to the extent the Interim Order may be read so as to obligate BellSouth to
combine elements on DeltaCom's behalf that are not "currently combined,” it would be
inconsistent with orders of the FCC and the Eighth Circuit’s recent ruling. The Arbitrators
should modify the Interim Order accordingly.

The issue concerning EELs was largely resolved by the FCC’s Third Report & Order, as
modified by the FCC's Supplemental Order issued on November 24, 1999. The FCC confirmed
that BellSouth presently has no obligation to combine network elements for CLECs such as
DeltaCom, when those elements are not currently combined in BellSouth's network. The FCC
rules, 51.315(c)-(f), that purported to require incumbents to combine unbundled network
clements were vacated by the Eighth Circuit Court of Appeals and were not appealed to or
reinstated by the Supreme Court.

That BellSouth has no obligation to combine network elements on behalf of DeltaCom is
clear in light of the recent ruling by the United States Court of Appeals for the Eighth Circuit,
which reaffirmed its decision to vacate the FCC’s rules 51.315(c)-(f) that purported to require
incumbents to combine unbundled network elements on behalf of requesting carriers. See lowa
Utilities Board v. FCC, Case No. 99-3321 (8" Cir. July 18, 2000). The Eighth Circuit squarely
held the “Congress has directly spoken on the issue of who shall combine previously
uncombined network elements. It is the requesting carrier who shall ‘combine such elements.’
It is not the duty of [the incumbent] to ‘perform the functions necessary to combine unbundled
network elements in any manner’ as required by the FCC’s rule.” Id. (quoting 47 C.F.R. §

51.315(b)).
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To the extent the Arbitrators have decided to define an EEL as a separate unbundled
network element that BellSouth must provide at the sum of the associated UNE prices, such a
decision would be unlawful. In its Third Report and Order, the FCC expressly declined "to
define the EEL as a separate network element in this Interim Order. We see no reason to decide
now whether the EEL should be a separate network element, in light of the Eighth Circuit's
review of those rules." Third Report and Order, § 478. 10 As stated above, the Eighth Ciréuit
has squarely held that, except to the extent where elements are currently combined in BellSouth's
network, BellSoutﬁ has no legal obligation to combine network elements on behalf of DeltaCom
at UNE rates and imposing such an obligation would violate the 1996 Act. Thus, the Arbitrators
decision requiring Bell-South to “combine the loop and transport elements at the sum of the
associated unbundled network element prices” is unlawful except in the event those elements are
already currently combined. Interim Order at 30.

Furthermore, even if there are circumstances when DeltaCom has purchased currently
combined elements that may comprise the EEL, DeltaCom's ability to convert special access
facilities to unbundled elements should, consistent with the Arbitrators’ ruling in the ICG case,
be in accordance with FCC requirements. Such requirements are necessary to address the FCC’s
concern "that allowing requesting carriers to obtain combinations of loop and transport

unbundled network elements based on forward-looking cost would provide opportunities for

10 Mr. Wood stated during cross-examination that DeltaCom was not asking this
Authority "to do something different" than the FCC with respect to the circumstances under
which BellSouth must provide combinations of network elements to DeltaCom. Wood, Tr. Vol.
IIB at 312-13. Accordingly, because the FCC has determined that Rule 315(b) applies only to
elements that are "in fact" combined and not to elements "ordinarily combined," this issue should
no longer be in dispute.
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arbitrage of special access services," and thereby negatively impact universal service. Third
Report and Order, § 494; November 24 Supplemental Order § 4. The FCC has now made clear
that carriers may not convert special access services to combinations of unbundled network
elements unless the carrier uses combinations of network elements to provide a significant
amount of local exchange service, in addition to exchange access service to a particular
customer. November 24 Supplemental Order Y2 & 4. The FCC has issued an order clarifying
the specific circumstances when a carrier is providing a significant amount of local exchange
service. See, Supplemental Order Clarification, In re: Implementation of the Local Competition
Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98 (June 2, 2000)
(“Supplemental Order Clarification”).

The Interim Order should make clear that DeltaCom must meet FCC requirements before
converting special access to combinations of unbundled loop and transport network elements.
As the Arbitrators stated in the Final Order of Arbitration Award in the ICG case,

Although ICG has expressly said that it "intends to use the EEL primarily for

offering its customers local exchange service,"!! such representation does not

fulfill the requirement that ICG serve a significant amount of local exchange

service in addition to exchange access service. Therefore, ICG has a right to

convert special access to UNEs, but must first meet the requirements outlined in

the Supplemental Order, including self-certification on a customer-by-customer

basis.

The resolution of Issues 2(b)(ii) and 2(b)(iii) is relatively straightforward: DeltaCom
should be entitled to purchase extended loops and loop and port combinations to the extent

permitted by and consistent with the Eighth Circuit's decision and the FCC's T} hird Report and

Order as modified by the FCC’s November 24, 1999 and June 2, 2000 Supplemental Orders.

"' Bruce Holdridge, Direct Testimony at 10-11.
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III. ISSUE 3(d) - RECIPROCAL COMPENSATION

Relying on the decision rendered in the Time Warner arbitration, the Arbitrators ruled
that with respect to issue 3(1), BellSouth must compensate DeltaCom through reciprocal
compensation for all calls that are properly routed over local trunks, including ISP-bound traffic.
Interim Order at 34. BellSouth has made clear its position that ISP-bound traffic is “non-local
interstate traffic” for which reciprocal compensation should not be paid, and no point would be
served in reiterating that position here. However, the Arbitrators should clarify the Time Warner
Order on which the Interim Order relies.

In the Time Warner arbitration, the Authority was asked to arbitrate the appropriate
definition of local traffic for purposes of BellSouth's and Time Warner’s reciprocal
compensation obligations under Section 251(b)(5) of the 1996 Act. In resolving this issue, the
Authority ruled that "reciprocal compensation is an appropriate interim method to be used to
recover the cost associated with the delivery of ISP-bound traffic pending completion of the
FCC’s rulemaking with regard to this traffic." The Authority reached the same conclusion in
resolving similar issues in BellSouth's arbitration with NEXTLINK. BellSouth has moved for
clarification of two aspects of the Authority's res‘olution of this issue.

First, BellSouth seeks clarification that the payment of" reciprocal compensation for ISP
traffic on an "interim" basis will be subject to a retroactive "true-up" once the FCC adopts rules
establishing an inter-carrier compensation mechanism for such traffic. For example, if the FCC
adopts rules establishing a specific per minute charge for ISP traffic that is higher than the local
interconnection rate set by the Authority, the parties should compensate each other at the FCC

rate for any ISP traffic exchanged over the life of the agreements. By contrast, if the FCC adopts
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rules establishing bill and keep as the appropriate inter-carrier compensation mechanism for ISP
traffic, the parties should abide by such an arrangement over the life of the agreements. Such a
result is the only way to ensure that neither party to the interconnection agreements receives a
windfall or is unduly disadvantaged pending the completion of the FCC’s rulemaking.

For example, assume BellSouth’s new interconnection agreement with DeltaCom is
effective January 1, 2000, and during the year 2000 BellSouth sends DeltaCom 100,000,000
minutes of ISP traffic for which BellSouth pays reciprocal compensation at a rate of $.002 per
minute of use (or a total of $2 million). Assume further that the FCC adopts rules effective
January 1, 2001 which establishes $.003 per minute Qf use as the appropriate inter-carrier
compensation rate for ISP traffic. Under BellSouth’s proposal, BellSouth would be required to
pay DeltaCom an additional $1 million in reciprocal compensation, which represents the
difference between what BellSouth should have paid in the year 2000 had the FCC’s rules been
in effect ($3 million) versus the amount BellSouth actually paid on an "interim" basis ($2
million). By contrast, if the FCC adopts rules effective January 1, 2001, which establishes bill
and keep as the appropriate inter-carrier compensation mechanism, under BellSouth’s proposal
DeltaCom would be required to reimburse the $2 million BellSouth paid in reciprocal
compensation.

Clarifying that the payment of reciprocal compensation on an "interim" basis includes a
retroactive true-up is consistent with decisions of nearly every other state commission in
BellSouth’s region that has ordered the payment of reciprocal compensation for ISP traffic on an
interim basis. Specifically, the Alabama Public Service Commission, the Georgia Public Service
Commission, the Kentucky Public Service Commission, and the North Carolina Utilities

Commission have all ordered a true-up in Section 252 arbitrations. See Petition by ICG Telecom
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Group, Inc. for Arbitration of an Interconﬁection Agreement  with BellSouth
Telecommunications, Inc. Pursuant to Sections 252(b) of the T elecpmmunications Act of 1996,
Case No. 99-218, at 3 (Ky. Public Service Comm’n, March 2, 2000) (directing that reciprocal
compensation paid for "ISP-bound traffic should be retroactively ‘trued up’ to the level of
compensation ultimately adopted by the FCC") (copy attached); In re: Petition for Arbitration of
the Interconnection Agreement Between BellSouth Telecommunications, Inc. and Time Warner
Telecom of North Carolina, LP Pursuant to Section 252(b) of Telecommunications Act of 1996,
Docket No. P-472, Sub 15, at 3 (N.C. Utilities Comm’n, March 13, 2000) (directing that the
parties on an interim basis "pay reciprocal compensation for dial-up calls to ISPs at the rates the
parties have agreed upon for reciprocal compensation for local traffic ... subject to true-up at
such time as the Commission has ruled pursuant to FCC consideration of this matter") (copy
attached); In re: Petition by ICG Telecom Group, Inc. for Arbitration of an Interconnection
Agreement with BellSouth Telecommunications, Inc. Pursuant to Sections 252(b) of the
Telecommunications Act of 1996, Docket No. 10767-U, at 4 (Ga. Public Service Comm’n Feb.
10, 2000) ("Accordingly, the Commission directs the parties to track all reciprocal compensation
payments, which shall be subject to a true-up mechanism approved by this Commission as
warranted by the outcome of the FCC’s Rule-Making in CC Docket 96-98 on ISP-bound traffic")
(copy attached); Final Order on Arbitration, In re: Petition by ICG Telecom Group, Inc. for
Arbitration of an Interconnection Agreement with BellSouth Telecommunications, Inc. Pursuant
to Sections 252(b) of the Telecommunications Act of 1996, Docket 27069, at 19-20 (Nov. 10,

1999) (copy attached). 12

12 The Georgia Commission ordered a retroactive true-up in the arbitration with ICG, but
did not order a true-up in the DeltaCom arbitration, for reasons that the Georgia Commission has
never explained.
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For example, as the Alabama Commission noted in resolving the ISP issue:

We concur with the Arbitration Panel’s conclusion that pending the
adoption of a federal rule by the FCC, dial-up calls to ISPs should be subject to
reciprocal compensation. We further concur with the reasoning relied upon the
Arbitration Panel in reaching that recommendation. It is, however, the belief of
the Commission that the public interest would be best served by requiring that the
interim inter-carrier compensation required herein be subject to retroactive
"true-up” once the FCC issues its final federal rule governing inter-carrier
compensation for ISP-bound calls and said rule becomes effective. More
specifically, we adopt the recommendation of the Advisory Division that the
compensation herein ordered for ISP-bound traffic be retroactively "trued-up" to
the level of inter-carrier compensation ultimately adopted by the FCC.

In order to prepare for the eventuality of a "true-up" of the inter-carrier
compensation ordered herein for ISP-bound traffic, we hereby instruct the parties
to track all ISP-bound calls and their duration effective immediately upon the
approval and implementation of the interconnection agreement which would
result from this Arbitration. Once the FCC issues its anticipated federal rule
governing inter-carrier compensation for ISP-bound traffic and said rule becomes
effective, that rule will prospectively govern the compensation to be paid by the
parties to this proceeding for ISP-bound traffic. Similarly, the compensation
ordered to be paid in this proceeding for ISP-bound traffic will be retroactively
"trued-up" to the FCC mechanism upon the effective date of the interconnection
agreement that results from this arbitration. 1f through that retroactive "true-up"
process any funds are found to be owing by one party to the other, the party
owing such funds shall submit them to the opposite party within thirty (30) days
of the completion of the "true-up" process.

Id. at 19-20 (emphasis added). Accordingly, any "interim" payment of reciprocal compensation

for ISP traffic should include a retroactive true-up. '

3 A retroactive true-up is appropriate, notwithstanding the fact that the FCC’s
Declaratory Ruling has been reversed. As the North Carolina Utilities Commission explained:

The implementation of a true-up is a contingent event. It will only happen at such time
as the FCC has issued its follow-up ruling and this Commission has acted upon it. If the
FCC is unable to have its Declaratory Ruling sustained, then obviously there will be no
follow-up ruling and, hence, no true-up. If, on the other hand, the FCC prevails, there
will be a mechanism already in place to provide for the true-up.
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Second, the Arbitrators should clarify that "completion of the FCC’s rulemaking" refers
to when the FCC’s rules establishing an inter-carrier compensation mechanism for ISP traffic
take effect, as opposed to when judicial review of such rules may be completed. If the past is
any indication, the FCC’s rules will be challenged in court regardless of what those rules say.
However, the parties should be required to abide by any effective FCC rules (which have not
been stayed), even though such rules may be subject to judicial review. BellSouth believes that
such clarification is consistent with the intent of the Arbitrators and will help resolve uncertainty
about how long the "interim" compensation arrangements ordered by the Arbitrators should
remain in effect. |

Granting the clarification sought by BellSouth is even more compelling under the facts of
this case. In this casé, the CLEC seeking to recover reciprocal compensation in order to
allegedly recover its costs of handling Internet-bound traffic — DeltaCom -- is affiliated with
MindSpring, which has merged with EarthLink to form one of the largest Internet Service
Providers in the United States. In the most recent Form 10-K of ITC"DeltaCom, Inc., which was
filed with the Securities and Exchange Commission for the fiscal year ended December 31, 1999,
ITCDeltaCom, Inc. expressly identifies MindSpring as one of its “affiliates.” Form 10-K of
ITC DeltaCom, Inc. at F-23 (http/www.sec.gov/Archives/edgar/data/1041954/0000928385-00-
001029.txt). DeltaCom “also acts as an agent for ... MindSpring in contracting with major
interexchange carriers to provide origination and termination services.” Id.

BellSouth has never disputed that a carrier should be entitled to recover the cost of

handling Internet-bound traffic — the only dispute has been from whom those costs should be

See Recommended Arbitration Order, In re: Petition of BellSouth Telecommunications, Inc. for

Arbitration of Interconnection Agreement with Intermedia Communications, Inc., Docket No. P-
55, Sub 1178 (June 13, 2000).
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recovered. However, even though the Authority has resolved this dispute adversely to
BellSouth, the Authority intended reciprocal compensation to be a cost recovery mechanism and
not as a “get rich” scheme for lining the pockets of DeltaCom’s shareholders. Absent a true-up,
that is precisely what will happen if reciprocal compensation is paid for traffic to Internet Service
Providers (“ISPs”) served by DeltaCom, particularly when that ISP happens to be an affiliate of
DeltaCom."
IV. ISSUE 6(d) - RATES AND CHARGES FOR COLLOCATION

The Arbitrators should reconsider their decision to require that virtual collocation rates
should apply to cageless collocation. Interim Order at 52."° First, cageless physical collocation
is not a form of, and bears little resemblance to virtual collocation. The FCC’s rules define
cageless collocation as a type of physical collocation. See 47 C.F.R. § 51.323(k) (“An
incumbent LEC’s physical collocation offering must include the following: ... (2) Cageless
collocation ...”). Indeed, in a recent order issued a day before the Interim Order, the FCC
reiterated its view that cageless physical collocation is nothing more than a physical collocation
arrangement without the cage. See, e.g., Order on Reconsideration and Second Further Notice of
Proposed Rulemaking in CC Docket 98-147 and Fifth Further Notice of Proposed Rulemaking in

CC Docket No. 96-98, In re: Deployment of Wireline Services Offering Advanced

'* The corporate relationships between DeltaCom and MindSpring (now EarthLink) are
inextricably intertwined. For example, the Chairman of ITC"DeltaCom — Campbell B. Lanier -
is also the chairman of ITC Holding Company, which, according to its website, currently has a
17% interest in MindSpring. Mr. Lanier also is the Board of Directors of ITC"DeltaCom, ITC
Holding Company, as well as MindSpring.

'S The Interim Order states that virtual collocation rates would apply to cageless physical
collocation “[u]ntil a separate proceeding can be concluded by the Authority ...” Interim Order
at 52. It is not clear whether there is a pending proceeding in which the Authority intends to
consider this issue or whether the Authority intends to initiate a new generic docket on the issue.
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Telecommunications Capability, Docket 98-147, et al., § 2 n4 (Aug. 10, 2000) (“In a caged
physical arrangement, a competitive LEC leases and has direct physical access to caged space at
an incumbent LEC structure for its equipment. Cageless collocation eliminates the cage
surrounding the competitive LEC’s equipment”).

Consistent with the FCC’s view, when a CLEC requests cageless physical collocation,
an application is necessary, and a certain amount of square footage in the central office, a certain
amount of power, and certain cross connects would be required. There is no rational reason why
physical collocation rates should govern for these services in a caged arrangement, but a
different set of rates should apply for the exact same services in a cageless arrangement.

Second, BellSouth’s virtual collocation rates would not allow BellSouth to recover its
costs of provisioning a cageless physical arrangement. Unlike virtual collocation where the
space is already prepared for the CLEC’s equipment, in order to provision a cageless collocation
arrangement, BellSouth may have to complete space conditioning, add to or upgrade the heating,
ventilation, and air conditioning system for the area, add to or upgrade the power plant capacity
and power distribution mechanism, or build out network infrastructure components such as the
number of cross connects requested. There are no virtual collocation rates that would allow
BellSouth to recover the costs of such work, which only underscores the inappropriateness of

using such rates in the context of cageless physical collocation.
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V. CONCLUSION
For the foregoing reasons, the Arbitrators should grant BellSouth's Motion for

Reconsideration and Clarification.

Respectfully submitted,

BEL TH TELECOMMUNICATIONS, INC.

T

——GuyM. Hicks

333 Commerce Street., Suite 2101
Nashville, Tennessee 37201-3300
(615) 214-6301

Bennett L. Ross

675 West Peachtree Street, N.E.
Suite 4300, BellSouth Center
Atlanta, GA 30375-0001

(404) 335-0793
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into an entire explanation of how they came up with their
measures and I'm sure, Mr. Rozycki, we'll get to that
discussion, but I think I just asked a simple question I'm
not sure I got an answer to.

THE WITNESS: Repeat the question and let me --
BY MR. ALEXANDER:

Q Deltacom is asking the Georgia Commission on this
issue, 1-A, that it should adopt Deltacom's performance
measures, performance guarantees that are set forth in
attachment 10 to its petition?

A Originally that's what we've asked. In my
rebuttal testimony I've indicated that at this point in the
interest of settling this issue, we would be willing to
accept the performance measures, the SQMs, of BellSouth so
long as they are coupled with the guarantees that we have
proposed. I don't want to continue fighting with you over
this issue of whether we should have different standards for
ITC*Deltacom versus the rest of the industry. I would
concede that your performance measures at this point have
come a long way since we originally filed our petition, and
that's why we are moving in that direction. But, we still
hold fast on the notion that performance guarantees need to
be in place.

Did I answer you this time?

Q Well, I think you did, and I knew that was in your
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STATE OF ALABAMA
ALABAMA PUBLIC SERVICE COMMISSION

MONTGOMERY, ALABAMA

IN RE: PETITION FOR ARBITRATION QF
ITC"DELTACOM COHMUNICATIONS, INT., WITH

BELLSOUTH TBLECOMHUIICATIONS, IRC.,

DOCEET MOC. 27091

VOLURE I

PROCEEDIMGS taken before the Allabama

Public Service Commission in the
above-referenced matter on January 1%,
2000, commencing at 9:50 a.m. in the
hearing room of the Alabama Public
Service Commission, the RSA Uniox
Building, 100 North Union Street, Room‘A
904, Hontgoﬁery, Alabama, before Amy L.
Maddox, Certified Shorthand Reporter and

Notary Public in and for the State of

Alabama at Large.
CCPY
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are in it.
And, of course, I think You've testified
to this before, that Deltaconm did not
Participate inp the Texas proceedings, but
obtained this parﬁicular docunent from

a
consultant in Texas; Correct?
That's correct.
And, of course, to your knowledge, dig
BellSouth Participate inp the Proceedings
in Texas?
I can't understana any reason why they

would have, but to the best of my

knowledge, no.

different set of Performance measurements
if there's an indnstry-wide set of
Performance measures established?

No, not really. In fact, we'd Prefer the
adoption of ap industry-wide set of
Performance Measures, but you have to
understand at the time of our -~ that we
filed this arbitration, the performance

measures that BellSouth had in hand were

MONTGOMERY REPORTING SERVICE
(334) 262-3331
FAX (334) 834-60458
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far from complete. Now, I think
BellSouth should be commended at this
point. Since we filed in June our
arbitration here, the BellSouth
performance measures have movedqd
tremendously in terms of moving towards
completion. So BellSouth has done a Iot
of work in recent months to complete
those performance neaéures. I don't know
what the status is of them today.

But as I‘'ve stated in other
states, we would be very willing to look
at those performance measures, to adopt
them as the performance measures in this
interconnection agreememt, and we would
highly recommend that our guarantees be

added to the performance measures. There

.needs to be some guarantee level. We're

not trying to be different or create
something unique, but we recognize two
things: One, we had to put this out on
the table or we wouldn't be taken

seriously; two, as Mr. Gentle previously

MONTGOMERY REPORTING SERVICE
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FAX (334) 834-6048
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mentioned, we don't know -- or I think he
did -- we don't know when the generic
case in Alabama will be concluded. We
don't know when any performance measures
in Alabama will be put into place.

So at a minimum, what I would
propose is that ours, or a combination of
ours and the BellSouth measures, be
adopted here in our interconnection
agreement as an interim solution to
ITC"DeltaCom's issue. What I'd also
offer or propose is that I anticipate
many CLECs will opt into our agreement
because it will be the only agreement in
the state with performance measures and
guarantees contained within it. So that
will effectively help the industry get a
leg up on where it's going and give it
time to wait for adequate development of

the state's standards in the generic

case,
Thank you for that answer. I just want

to make sure I'm clear. I thought I

MONTGOMERY REPORTING SERVICE
(334) 262-3331
FAX (334) 834-6048
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performance measurements in Attachment 10
just on an interim basis?

No, I have not.

And is it possible that there could be
significant costs involved ip
implementing Attachment 10 on ar interim
basis, only to have this Commission adopt
BellSouth's SQH§ in a2 generic proceeding
Six or seven months dioawn the road:

There could be, but onre again, I"m
really interested in implementing o©ur
interconnection agreement and gettiing
what we need in place. Now, I thimk
we've been extremely filexible in terms of
accommodating BellSouth in saying, we
don't have to have these performamce
measures as we've laid them out. I don't
think we have to lay that in copmcrete, as
I've indicated. You've made =-- you,
BellSouth, have made great strides in
improving and completing the performance
measures that were far from complete six,

seven months ago when we had to make a

MONTGOMERY REPORTING SERVICE
(334) 262-3331
FAX (334) 834-6048
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decision to file an arbitration case. So
we've beeﬂ very accommodating there.
We're willing to move off that, accept
those ~- the SQMs, add the guarantees to
them, and move forward.

And that's really what this whole issue
comes down to, is performance guarantees;
correct?

It could get to that, yes.

And under your ~-- under DeltaCom's
proposal, I think you mentioned this in
your summary, there are three different
tiers of performance guarantees or
penalties; is that correct?

That's correct.

And the first tier involves certain
waiver of nonrecurring charges or similar
type refunds to DeltaCom; correct?

Yes, that is correct.

And the second tier involves a pajment of
25,000 dollars to the state if BellSouth

fails to meet any performance measurement

for two consecutive months or two months

MONTGOMERY REPORTING SERVICE
(334) 262-3331
FAX (334) 834-6048
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

Mpo,
in the Matter of: !»E ’?000
A PETITION BY ICG TELECOM GROUP, INC. Oepy (ky
FOR ARBITRATION OF AN INTERCONNECTION CASE NO. g
AGREEMENT WITH BELLSOUTH 99-218

TELECOMMUNICATIONS, INC. PURSUANT TO
SECTIONS 252(b) OF THE
TELECOMMUNICATIONS ACT OF 1996
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ORDER

ICG Telecom Group, Inc. (“ICG") seeks arbitration of specific issues related to its
interconnection contract with BellSouth Telecommuhications, Inc. ("BeliSouth”). Many
of the issues originally pending have been resolved by agreement between the parties.
A public hearng was held December 2, 1999. The matter now stands ready for
Commission decision on five unresolved issues: (1) reciprocal compensation for calls to
Internet service providers ("ISPs"); (2) the appropriate compensation rate for ICG's
switch; (3) the availability and pricing of the enhanced extended link (“EEL"); (4) issues
related to performance measures and enforcement mechanisms; and (5) issues related
to take and pay arrangements for binding forecast of traffic volumes.

I WHETHER __RECIPROCAL COMPENSATION SHOULD_ BE
REQUIRED FOR CALLS TO INTERNET SERVICE PROVIDERS.

ICG argues that the Commission should require BellSouth to pay reciprocal
compensation for ISP-bound traffic. None of the Federal Communications
Commiission's ("FCC") decisions, according to ICG, preclude state commissions from

determining that reciprocal compensation is an appropriate inter-carrier compensation
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rule pending final FCC action.” The FCC determined that state commissions may
determine in their arbitration proceedings at this point that reciprocal compensation
should be paid for this traffic.

ICG asserts that BeliSouth itself agrees that reciprocal compensation should be
paid for all non-ISP local calls to compensate for costs that one carrier incurs on behalf
of the other In the absence of reciprocal compensation for ISP-bound traffic. ICG

' would be handling a large number of calls from BellSouth customers and incurring costs
that BellSouth would avoid. Moreover, the FCC indicated that its “policy of treating ISP-
bound traffic as local for purposes of interstate access charges would, if applied in a
separate context of reciprocal compensation, suggest that such compensation is due for
that traffic.”? ICG contends that BellSouth's proposal for tracking the traffic and making
payments retroactively based on FCC decisions indefinitely delays its ability to cover
current costs.

BellSouth, on the other hand, asserts that reciprocal compensation is not an
appropriate cost recovery mechanism for ISP-bound traffic. BelliSouth argues that the
longer hold times for ISP-bound calls resuit in an over-recovery of call setup costs.
BellSouth argues thgt the parties should track the 1ISP-bound traffic. Once the FCC has

established an inter-carrier compensation mechanism for ISP-bound traffic, then the

' FCC 99-38, Implementation of Local Competition Provisions in the
Telecommunications Act of 1996 (CC Docket No. 96-98) and Inter-Carrier
Compensation for ISP-Bound Traffic (CC Docket No. 99-68), Rel. February 26, 1999
[“Dectaratory Ruling”} at 925.

2 |d. Even the FCC acknowledges that no matter what the payment

arrangement, LECs incur a cost when delivering traffic to an ISP that originates on
another LEC's network. Declaratory Ruling at 129.

-2-
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paities would true-up the payments retroactively from the effective date of this
interconnection agreement.

After careful consideration, the Commission concludes that ISP-bound traffic
should be eligible for reciprocal compensation, pending a final determination by the
FCC. The FCC has indicated that this Commission has the legal authority to order a
reciprocal compensation arrangement in this proceeding. Equity precludes this
Commission from denying ICG any compensation from BellSouth for carrying
BeliSouth's traffic on ICG's local network. Furthermore, it is logical to consider a call to
an ISP to be a call that is “terminated” locally, at the ISP server, because a protocol
conversion occurs before the information is passed on to the Internet. In the wake of
the FCC’s pending determination, the most reasonable method for compensation is at
the current rate for local calls. However, in addition the parties should track the minutes
of use for calls to ISPs and be prepared to “true-up” the compensation consistent with
the FCC's decision. Thus, the compensation ordered herein for ISP-bound traffic
should be retroactively “trued-up” to the level of compensation ultimately adopted by the
FCC.

" WHETHER, IF ICG'S SWITCH SERVES A GEOGRAPHIC AREA
SIMILAR _TO THAT SERVED BY BELLSOUTH'S TANDEM

SWITCH, ICG IS ENTITLED TO RECIPROCAL COMPENSATION
AT THE TANDEM RATE.

ICG states that its switch provides service to a geographic area that is at least as
large as the area served by BellSouth’s tandem switches. As is common among new
entrants, ICG uses a single switching platform to transfer calls between multiple ILEC
central offices as well as to transfer calls between the ICG and ILEC network. A

tandem switch connects trunks and is an intermediate connection between an
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originating telephone call location and the final destination of the call. ICG's switch
performs many of the same functions that the ILEC tandem switch performs. According
to ICG this is further indication that tandem termination rates are appropriate for its
switch's use.

BellSouth contends ICG is entitled to recover the tandem switching elemental
rate only when ICG’s switch actually performs the same tandem switching function as
the ILEC switch and actually serves a geographic area comparable to the ILEC switch.
However, Rule 51.711(a)(3) of the FCC's Interconnection Order states:

Where the switch of a carrier other than an incumbent LEC serves
a geographic area comparable to the area served by the incumbent
LEC’s tandem switch, the appropriate rate for the carrier other than
an incumbent LEC is the ILEC's tandem interconnection rate.

Accordingly, pursuant to FCC requirements, tandem interconnection rates are

required. ICG should be compensated at the tandem interconnection rate.

. WHETHER BELLSOUTH SHOULD BE REQUIRED TO MAKE THE
ENHANCED EXTENDED LINK (‘EEL™) AVAI LE AS AN

UNBUNDLED NETWORK ELEMENT COMBINATION, AT AN
UNBUNDLED NETWORK ELEMENT PRICE.

ICG asserts that the provisioning of EELs as unbundled network eiements

("UNEs") at the DS-0 and DS-1 level will act to extend the range of ICG’s ability to serve
customers, thus permitting ICG to bring the benefits of competition to a much broader
base of customers than ICG is currently able to serve. 1CG asserts that the FCC's Rule
51.315(b) makes clear that if BellSouth currently combines loop and transport,
BeliSouth must make loop and transport available as a UNE combination that is priced

accordingly. ICG maintains that the EEL is an efficient mechanism for bringing the
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benefits of competition to Kentucky because it will allow ICG and other CLECs to serve
customers without requiring collocation in a particular customer's serving central office.

ICG also argues that the EEL should be offered at the TELRIC-based UNE
prices established by the Commission. According to ICG, the total price charged by
BellSouth for the EEL should be the sum of the TELRIC rate for the three components.

BellSouth argues that the EEL is nothing more than a combination of three
separate UNEs that replicate private line and/or special access services. BellSouth will,
on a voluntary basis, provide EELs through “Professional Services Agreements.”
BellSouth asser-t; that since those offers are separate and apart from any obligations
under 47 U.S.C. §§251 and 252, there is no requirement that the EEL be provided at
TELRIC rates. Therefore, the EEL is offered at prices approximating retail rates.

A competitor’s right to obtain combinations of UNEs has been one of the more
contentious issues arising from the passage of the Act and the rules originally
promulgated by the FCC to implement the requirements of the Act. The rules of this
Commission and of the FCC governing UNE combinations have their genesis in 47
U.S.C §251(c)(3) which imposes on ILECs

[tihe duty to provide, to any requesting telecommunications
carrier for the provision of a telecommunications service,
nondiscriminatory access to network elements on an unbundled
basis at any technically feasible point on rates, terms, and
conditions that are just, reasonable, and nondiscriminatory in
accordance with the terms and conditions of the agreement and
the requirements of this section and section 252. An incumbent
local exchange carrier shall provide such unbundied network
elements in a manner that allows requesting carriers to combine

such elements in order to provide such telecommunications
service.
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Accordingly, the Commission requires BellSouth to provision the EEL at the DS-
O and DS-1 levels where it currently combines those loops with transport within its
network. The EEL is the only efficient mechanism currently available to ICG to serve
customers without collocating in the BellSouth central office servihg that particular
customer. The EEL is necessary to provide service, particularly in less dense
residential areas where collocation is not feasible. In such instances, the unavailability
of the EEL would certainly impair ICG's ability to provide service because there is no
other source for this access. The EEL must be available to ICG at the TELRIC-based
UNE prices. Sp;ciﬁcally, the total price charged by BellSouth for the EEL should be the
sum of the established TELRIC rates for: (1) an unbundled loop; (2) a cross-connect of
appropriate capacity; and (3) unbundied interoffice dedicated transport.

Further, BeilSouth should combine previously uncombined elements for a
reasonable cost-based fee in situations where those elements currently are not
combined in the BellSouth network.

IV. WHETHER PERFORMANCE MEASURES WITH ENFORCEMENT

MECHANISMS, SHOULD BE ORDERED TO ENSURE THA]

BELLSOUTH PROVIDES NONDISCRIMINATORY SERVICE TO
ICG ON PARITY WITH THE SERVICE BELLSOUTH PROVIDES
TO ITSELF AND ITS RETAIL CUSTOMERS.

ICG requests that the performance measures and enforcement mechanisms
adopted by the Texas Utilities Commission should be ordered for BellSouth in this case.
BellSouth asserts that its “Service Quality Measurements” (“SQMs”) will provide
sufficient protection to ICG. According to BellSouth, the SQMs cover BeliSouth's

pertormance in preordering, ordering, provisioning, maintenance and repair, billing,
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operator services, directory assistance, E911, trunk group performance, and co-
location  According to BellSouth, these are available now to all CLECs in Kentucky.

As the Commission has noted in several previous orders, BellSouth is required to
provide the same quality of service to ICG as it provides to itself. There is no need to
assume that BellSouth will not in good faith comply with that requirement. Thus,
performance measures and enforcement mechanisms of the nature requested by ICG
are not necessary. Should ICG have a basis on which to allege that poor quality of
service is being delivered to its customers by BeliSouth then it shouid bring this matter

to the Commission’s attention through a complaint petition.

V. WHETHER _BELLSOUTH SHQULD BE REQUIRED TO PROVIDE

TRUNKING FACILITIES TO DELIVER _TRAFFIC FROM
BELLSOUTH'S NETWORK TO ICG WHEN ICG IS WILLING TO

ENTER INTO A BINDING FORECAST OF TRAFFIC VOLUMES.

ICG relies on BellSouth end office trunks to deliver traffic to ICG's switch. These

trunks are usually BellSouth's responsibility to provision and administer. ICG provides
BellSouth with quarterly traffic forecasts to assist BellSouth in planning for facilities to
handle traffic between their networks. However, ICG contends that BellSouth is under
no obligation to add more end office trunks even though ICG's forecasts may indicate
that additional trunking is necessary.

ICG asks this Commission to require BellSouth to provision additional end office
trunks dictated by ICG's forecast. In exchange, ICG will agree to pay BellSouth for any
trunks that are not fully utilized as indicated by the forecast. ICG maintains that under
its proposal, BellSouth will not assume any risk for additional trunks that are

underutilized
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BellSouth asserts that although it is continuing to analyze the possibility of
providing binding forecasts and has not foreclosed the idea, BellSouth cannot be
ordered to agree to binding forecasts because there is no requirement that it do so
pursuant to 47 U.S.C. §251. BellSouth accordingly argues that, pursuant to 47 U.S.C.
§252(c), binding forecasts are not properly subject to arbitration.

The threshold question here is whether the Commission has jurisdiction to
require a binding forecast provision in a 47 U.S.C. §252 arbitration as requested by
ICG. BeliSouth is correct in pointing out that there is not a specific provision of 47
USC §251 that requires ILECs to enter binding forecasts. The relevant inquiry,
however, is not whether there is any direct reference to binding forecast in 47 U.S.C.
§251 but whether requiring binding forecasts is consistent with the general
interconnection obligations of ILECs as set forth in that section of the Act.

Pursuant to 47 U.S.C. §251(c)(2)(C). ILECs are required to provide
interconnection with requesting carriers that is at least equal in quality to that provided
by the ILEC to itself. ICG's binding forecast proposal clearly relates to interconnection
and is designed to ensure that such interconnection is provided to ICG on a non-
discriminatory basis. ICG's proposal, therefore, falls well within the parameters of 47
U.S.C. §251 and the Commission’s authority to enforce the provisions of that Section.

BellSouth normally has the financial responsibility for the facilities which ICG
seeks to make subject to binding forecasts. Under ICG's proposal, however, ICG will
pick up the cost for those facilities by paying BeliSouth 100 percent of the tariffed price

for the torecasted plant if the trunks are not used.

-8-
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ICG's proposal fully protects BellSouth from assuming unreasonable or
unnecessary risk. ICG’s proposal is a just and reasonable basis for the parties to
negotiate the details of a binding forecast arrangement. The parties should include a
binding forecast provision in their interconnection agreement. BellSouth should have
the network in service as forecasted by ICG by the end of the forecasted period. Thus,
ICG must provide BellSouth at least three months’ notice of its capacity requirements.

The Commission, having considered ICG's petition and BellSouth’'s response
thereto, and all other evidence of record, and having been otherwise sufficiently
advised, HEREBY ORDERS that:

1. Reciprocal compensation shall be required for cails to ISPs at the agreed
upon rate for compensation of local calls, pending the FCC’s determination.

2. Parties shall track the minutes of use for ISP-bound calls so that a
retroactive “true-up’ to the level of compensation uitimately adopted by the FCC may
OCCur.

3. Within 30 days of the date of this Order, parties shall submit information
regarding the manner in which they will track ISP-bound traffic.

4. BellSouth shall compensate ICG for use of its switch at the tandem
interconnection rate.

5. The EEL shall be made available to ICG at the TELRIC-based UNE prices
for the sum of an unbundied loop, a cross-connect, and an unbundied interoffice
dedicated transport.

6 BellSouth shall combine previously uncombined elements for a

reasonable cost-based fee.
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7. Within 30 days of the date of this Order, BeillSouth shall file its proposed

“combining” fee and cost support workpapers.

8. Performance measures and enforcement mechanisms shall not be
required at this time, however, BeliSouth shall continue to provide SQMs to ICG.

9. The parties shall include a binding forecast provision in their
interconnection agreement consistent with the Commission's decisions herein.,

10.  Within 30 days of the date of this Order, parties shall submit a signed

agreement consistent with the mandates herein.
Done at Frankfort, Kentucky, this 2nd day of March, 2000.

By the Commission

ATTEST:

D LR T

L '—fu{} Executive Director
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION
RALEIGH

DOCKET NO. P-472, SUB 15

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

in the Matter of
Petition for Arbitration of the Interconnection Agreement ) RECOMMENDED
Between BellSouth Telecommunications, Inc., and Time ) ARBITRATION
Warner Telecom of North Carolina, L.P., Pursuant to ) ORDER
Section 252(b) of the Telecommunications Act of 1996 )

BEFORE: Commissioner Sam J. Ervin, IV, Presiding; and Chairman Jo Anne Sanford
and Commissioners Ralph A. Hunt, Judy Hunt, William R. Pittman,
J. Richard Conder, and Rabert V. Owens, Jr.

APPEARANCES:
For BellSouth Telecommunications, Inc.

Edward L. Rankin, Ill, General Counsel - North Carolina, BellSouth
Telecommunications, Inc., Post Office Box 30188, Charlotte,
North Carolina 28230

R. Douglas Lackey and Bennett L. Ross, General Attorneys, BellSouth
Telecommunications, Inc., 675 West Peachtree Street, N.E., Atlanta,
Georgia 30375

For Time Warner Telecom of North Carolina, L.P.

wade H. Hargrove, Marcus W. Trathen, Brooks, Pierce, McLendon,
Humphrey & Leonard, L.L.P., Attomeys at Law, Post Office Box 1800,
Raleigh, North Carolina 27602

BY THE COMMISSION: This arbitration proceeding is pending before the North
Carolina Utilities Commission (Commission) pursuant to Section 252(b) of the
Telecommunications Act of 1996 (1996 Act) and G.S. 62-110(f1) of the North Carolina
General Statutes. This proceeding was initiated by a Petition filed in this docket by
BellSouth Telecommunications, Inc. (BellSouth). By its Petition, BeliSouth requested that
the Commission arbitrate a single issue in dispute between BellSouth and Time Warner
Telecom of North Carolina, L.P. (Time Warner). The issue as originally stated is: “What
should be the appropriate definition of ‘local traffic’ for purposes of the parties’ reciprocal
compensation obligations under Section 251 (b)(5) of the 1996 Act?” The parties agree
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that the issue in dispute is, in essence, whether reciprocal compensation should be paid
for traffic to internet service providers (ISPs).

The Commission had set this matter for hearing on January 25, 2000. In lieu of a
hearing, BellSouth and Time Warner jointly filed a motion on January 10, 2000, which
requested that: (1) the Commission take administrative notice of the records developed
in Docket No. P-582, Sub 6 (ICG Proceeding) and Docket No. P-500, Sub 10
(DeltaCom Proceeding); (2) the record from those proceedings as well as the parties’
prefiled testimony in this case be used as the evidentiary record for the Commission's
decision; and (3) the parties’ briefs be permitted 1o reference the prefiled testimony in this
case and the record developed in the |CG Proceeding and DelftaCom Proceeding.
By Order entered on January 19, 2000, the Commission granted BellSouth’s and
Time Warner's Motion, and the January 25, 2000 hearing was canceled.

The purpose of this arbitration proceeding is for the Commission to resolve the single
issue set forth in the Petition and Response. 47 U.S.C. § 252(b)(4)(C). Under the
1996 Act, the Commission shall ensure that its arbitration decision meets the requirements
of Section 251 and any valid Federal Communications Commission (FCC) regulations
pursuant to Section 252, shall establish rates according to the provisions of Section 252(d)
for interconnection, services or network elements, and shall provide a schedule for
implementation of the terms and conditions by the parties to the agreement.
47 U.S.C. § 252.

WHEREUPON, based upon a careful consideration of the entire record in this
arbitration proceeding, the Commission now makes the following '

FINDING OF FACT

The parties should, as an interim inter-carrier compensation mechanism, pay
compensation to each other for dial-up calls to ISPs at the rate the parties have agreed
upon for reciprocal compensation for local traffic, subject to true-up retroactive to the
effective date of the interconnection agreement resulting from this arbitration at such time
as the Commission has ruled pursuant to future FCC consideration of this matter. '

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT

POSITIONS OF PARTIES

BELLSOUTH: “Local traffic” should be defined to apply only to traffic that originates
and terminates within a local area. The definition should expressly exclude traffic to 1SPs,
which the FCC's Dedaratory Ruling states Is interstate in nature. However, inasmuch as
the Commission has previously determined in an earlier arbitration what it believes to be
an “appropriate template for an interim inter-carrier compensation mechanism” for

2
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ISP-bound tratfic, BellSouth conceded that the parties should incorporate the rulings on
- this issue made in Docket No. P-582, Sub 6 (ICG/BellSouth Arbitration).

TIME WARNER: The Commission has already resolved this issue, on an interim
basis, in the context of the ICG/BeliSouth Arbitration. The Commission’s Order in that
docket should be applied in this proceeding.

The FCC's Declaratory Ruling clearly contemplates that state commissions may
adopt interim reciprocal compensation arrangements. Time Wamner incurs costs on behaif
of BellSouth whenever it terminates calls originated by BellSouth’s end users to ISPs
served by Time Wamer. Without payment of reciprocal compensation, Time Warner will
not receive compensation at all until the FCC adopts a prospective compensation rule at
some indefinite point in the future, which will harm compsetition.

DISCUSSION

Testimony regarding this issue was presented by BellSouth witness Varner and
Time Warner witness Wood. In addition, considerable testimony on this issue was
presented by the parties in Docket No. P-582, Sub 6 (ICG/BellSouth Arbitration) and
Docket No. P-500, Sub 10 (DeltaCom/BeliSouth Arbitration), the records of which have
been considered in this proceeding.

The Commission notes that BellSouth’s recommendation in its proposed order filed
on February 15, 2000, is that the parties incorporate the Commission's ruling on this issue
in Docket No. P-582, Sub 6. This is essentially the same as Time Wamer's
recommendation. Accordingly, the Commission condludes that good cause exists to apply
the decision in Docket No. P-582, Sub 6, to this proceeding. In the Commission’s
November 4, 1999 Recommended Arbitration Order in Docket No. P-582, Sub 6, the
Commission ordered that “the parties shall, as an interim inter-carrier compensation
mechanism, pay reciprocal compensation for dial-up calls to ISPs at the rate the parties
have agreed upon for reciprocal compensation for local traffic...subject to true-up at such
time as the Commission has ruled pursuant to FCC consideration of this matter.”

IT IS, THEREFORE, ORDERED as tollows:
1. That the parties shall, as an interim inter-camrier compensation mechanism,

pay reciprocal compensation for dial-up calls to ISPs at the rate the parties have agreed
upon for reciprocal compensation for local traffic, subject to true-up retroactive to the

' The Commission reaffirmed its position on this matter in its March 1, 2000, Order Ruling on

Objections, Request for Clarification, Reconsideration and Composite Agreement. This Order is
subject to any rulings or clarifications stemming from the March 1, 2000, Order.

3
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eftective date of the interconnection agreement resulting from this arbitration at such time
as the Commission has ruled pursuant to future FCC consideration of this matter.

2. That BellSouth and Time Warner shall prepare and file a Composite Agreement
in conformity with the conclusions of this Order not later than 45 days after the date of
issuance of this Order. Such Composite Agreement shall be in the form specified in
paragraph 4 of Appendix A in the Commission's August 19, 1896 Order in Docket Nos.
P-140, Sub 50, and P-100, Sub 133, concerning arbitration procedure (Arbitration
Procedure Order).

3. That, not later than 30 days from the date of issuance of this Order, a party to
the arbitration may file objections to this Order consistent with paragraph 3 of the
Arbitration Procedure Order.

4. That, not iater than 30 days from the date of issuance of this Order, any
interested person not a party to this proceeding may file comments concerning this Order
consistent with paragraphs 5 and 6, as applicable, of the Arbitration Procedure Order.

5. That, with respect to objections or comments filed pursuant to decrstal
paragraph 1, the party or interested person shall provide with its objections or comments
an executive summary of no greater than one and one-half pages single-spaced or three
pages double-spaced containing a clear and concise statement of all material objections
or comments. The Commission will not consider the objections or comments of a party or
person who has not submitted such executive summary or whose executive summary is
not in substantial compliance with the requirements above.

6. That parties or interested persons submitting Composite Agreements, objections
or comments shall also file those Composite Agreements, objections or comments,
including the executive summary required in decretal paragraph 5 above, on an MS-DOS
formatted 3.5-inch computer diskette containing noncompressed files created or saved in
WordPerfect format.

ISSUED BY ORDER OF THE COMMISSION.

This the _13th _ day of March, 2000.
NORTH CAROLINA UTILITIES COMMISSION
Geneva S. Thigpen, Chief Clerk

mz031300.14
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252(b) of the Telecommunications Act of 1996,

ORDER

Appearances

On behalf of ICG Telecom Group, Inc.
Charles V. Gerkin, Attorney

Albert H. Kramer, Attorney

Jacob S. Farber, Attorney

On behalf of BellSouth Telecommunications. Inc.
Fred McCallum, Attorney

Lisa Foshee, Attomey
A. Langley Kitchings, Attorney

h ission
Daniel Walsh, Attomey
* Uil .
WWQ“ G s Office of C. AfTgi
Ron Jackson, Attormey
John Maclean, Attomey

BY :

On May 27, 1999, ICG Telecom Group, Inc. (“1CG"™) petitioned the Commission to
decide the unresolved issues in the interconnection negoliations with BellSouth

Telecommunications, Inc. (“BellSouth™).
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L DICTION A ED

Under the Federal Telecommunications Act of 1996 (the Federal Act), State
Commissions are authorized to decide the issues presented in & petition for arbitration of
interconnection agreements. In addition to its jurisdiction of this matter pursuant to Sections 251
and 252 of the Federal Act, the Commission also has general authority and jurisdiction over the
subject matier of this proceeding, conferred upon the Commission by Georgia's
Telecommunications and Competition Development Act of 1995 (Georgia Act), 0.C.G.A. §§46-
5-160 et seq., and generally 0.C.G.A. §§ 46-1-1 er seq., 46-2-20, 46-2-21, and 46-2-23.

On December 18, 1998, BellSouth notified ICG that it wished to negotiate a new
interconnection agreement. On May 27, 1999, pursuant to Section 252 of the Federal Act, ICG
petitioned the Commission to arbitrate the issues that the parties were unable to negotiate. 1CG’s
initial Petition for Arbitration included 26 issues, however, the partics have settled the majority
of these issues.

On August 25, 1999, the Hearing Officer issued a Consent Procedural and Scheduling
Order. Both ICG and BellSouth filed testimony on October 8, and rebuttal testimony on October
25, 1999. The Commission held hearings on the matier on November 4 and 5, 1999. The
Commission Staff and the Consumers® Utility Counsel Division of the Govemor’s Office of
Consumer Affairs appeared but did not question the witnesses.

The testimony at the hearing addressed the six issues that remained as of the time of the
hearing:

1. Until the FCC adopts a rule with prospective application, should dial-up calls to
internct service providers (“ISPs™) be treated as if they were local calls for
purposes of reciprocal compensation?

2. For purposes of reciprocal compensation, should ICG be compensated for end
office, tandem, and transport clements of termination where ICG's switch serves a
geographic area comparable to the area servad by BellSouth’s tandem switch?

3. Should BellSouth be required to provide as a UNE “Enhanced Extended Link”

Loops (“EELs™)?

4 Should BellSouth be required to enter into a binding forecast of future traffic
requirements for a specified period?

S5 Should the Commission order enforcement mechanisms to ensure BellSouth’s

compliance with the Performance Measures included in the interconnection -

agreement?

Docket Neo. 10767-U
Page 2 of 11
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6. Should BellSouth be required to make available as UNEs packet-switching
capabilities?

At the hearing, BellSouth and 1CG agreed to a set of service quality measurements (“SQMs")
contained in the attachment t0 BellSouth witness Coon’s testimony. These are the same service
quality measurements that BeliSouth agreed to in Louisiana If the parties agree to amend the
SQMs, then the changes would be automatically incorporated into the imerconnection
agreement. Tr. 127. Any new SQMs ordered by either this or the Louisiana Commission would
be automatically adopted into the agrecment. 1d. Any performance measurement that BellSouth
agrees to in either Louisiana or Georgia will be sutomatically incorporated into this BellSouth-
ICG agreement, without the need for Commission approval. 1d. The parties were not abie to
reach agreement on whether enforcement mechanisms to hold BellSouth to the performance
standards should be included in the interconnection agrecment.  After the hearing, 1ICG and

BellSouth reached an agreement on the final issue stated above, the obligation of BellSouth to
make available as UNEs packet-switching capabilities.

Pursuant to the Consent Procedural and Scheduling Order, 1CG and BeliSouth filed briefs
on November 22, 1999 and reply briefs on December 6, 1999. - The Commission has before it the

testimony, evidence, arguments of counsel and all appropriate matters of record enabling it 10 reach
its decision.

FINDINGS AND CON N

>

Until the FCC adopts a rule with prospective application, should dial-up calls to
internet service providers (1SPs) be treated as if they were local calls for purposes of
reciprocal compensation?

In its Petition, ICG asserted that reciprocal compensation is appropriate for calls prior to
the adoption of a prospective rule by the FCC. ICG argues that, while the FCC found in its
February 26, 1999 Declaratory Ruling, in CC Docket 96-98 (Declaratory Ruling), that ISP traffic
is mostly interstate in nature, it also authorized state commissions 1o find in arbitrations that
reciprocal compensation is appropriste for 1SP-bound calls until a federal rule is adopted
concerning inter-carrier compensation for such traffic. Further, 1CG asserts that BellSouth
should be economically indifferent to whether it incurs the transport and delivery costs directly

or through a reciprocal compensation arrangement with ICG. 1CG Post-Hearing Brief, p. 11.

BellSouth maintains the position that the FCC, in its Declaratory Ruling, held that the
obligation to pay reciprocal compensation is not applicable to ISP-bound traffic, and that
therefore, any inter-carrier compensation mechanism adopted by a state commission is outside
the provisions of 252(b)X5). BellSouth Post-Hearing Brief, p. 3. BellSouth urged the
Commission to decline ruling on reciprocal compensation, until the final resolution of the FCC's
Notice of Proposed Rule-Making on ISP-bound traffic. BellSouth proposed that the parties track
1SP-bound traffic and true-up any compensation due after the FCC reaches a final decision on
whether ISP traffic is due reciprocal compensation BellSouth’s Post-Hearing Bricf, p. 13.
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The Commission finds that it has the authority under Section 252 of the Federal Act 10
order a provision in the arbitration agreement that reciprocal compensation be due for ISP-bound
traffic. gee Declaratory Ruling § 25 (State commissions “may determine in their arbitration
proceedings at this point that reciprocal compensation should be paid for this traffic.”). The
Commission concludes that, pending the adoption of a federal rule, dial-up calls to 1SPs should
be treated as local calls for purposes of reciprocal compensation. As the FCC has stated, the
FCC's own policy of “treating ISP-bound traffic as local for purposes of interstate access charges
would, if applied in the separate context of reciprocal compensation suggest that such
compensation is due for that traffic.” Id. 1LECs and CLECs should be compensated for
transport and delivery of ISP-bound calls based on the rates established in Docket No. 7061-U.
While the FCC's issuance of & Notice of Proposed Rule-Making on 1SP-bound traffic does not
mean the Commission cannot, or should not, address this question in the context of this Petition,
it is efficient to structure its decision in an effort to accommodate, to the degree possible,
potential outcomes of the Rule-Making. Accordingly, the Commission directs the parties to
track all reciprocal compensation payments, which shall be subject to a true-up mechanism
approved by this Commission as warranted by the outcome of the FCC™s Rule-Making in CC
Docket 99-68 on ISP-bound traffic. Except to the extent the FCC’s forthcoming Rule-Making

directs otherwise, the parties shall continue under all applicable terms of this order until further
order of this Commission,

B. For purposes of reciprocal compensation, should 1CG be compensated for end
office, tandem, and transport elements of termination where 1CG’s switch serves a
geographic area comparabie to the area served by BellSouth’s tandem switch?

The Commission must answer two questions in order to determine whether 1CG should
receive reciprocal compensation for end office, tandem and transport elements of termination.
The first issuc is whether ICG’s switch serves a geographic area comparable to the area served
by BellSouth’s tandem switch. 1CG testified that the answer to this question is yes. Tr. 173.
BellSouth argues in brief that 1CG did not make an adequate showing that the geographic areas
are comparable. However, at the hearing, BellSouth did not contradict ICG’s assertion. The

Commission finds that the ICG®s switch serves a comparable geographic area because ICG’s
assertion to that effect went undisputed.

The second question concerns whether ICG's switch performs the same function as
BellSouth’s. ICG argues that similar functionality is not a prerequisitc to receive the tandem
reciprocal compensation rate. However, ICG states that even if the Commission were to find
that the same functionality is required, its switch performs the same function as BellSouth’s
tandem switch. To suppon this conclusion, ICG references both Alabama and North Carolina
Commission findings that the switch functions are similar. Finally, ICG argues that because
1CG’s switch is identified in the local exchange routing guide (“LERG”) as a tandem, it meets
BeliSouth’s own standards for payment of the tandem reciprocal compensation rate. ICG cited
BellSouth testimony in an arbitration casc before the Florida Public Service Commission that
BellSouth would only pay ICG the interconnection rate if ICG’s switch was identified in the
LERG as a tandem. 1CG Post-Hearing Brief, p.28.
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In its Post-Hearing Brief, BeliSouth references the FCC"s language in its First Report and
Order that states state commissions “shall consider whether new technologies perform functions
similar to those performed by an incumbent LEC’s tandem switch” to demonstrate that similar
functionality is required 10 receive the tandem reciprocal compensation rate. BeliSouth argues
that since ICG has only one voice switch it cannot operate as a tandem switch, and thus, cannot
achieve similar functionality.

The Commission finds that the appropriate policy is to compensate 1CG for the service
that it provides. First, the record supports the conclusion that ICG's switch serves the same
geographic area as BellSouth. On the issue of functionality, the Commission finds that 1CG's
switch serves the same function as a BellSouth switch. For instance, even if a BellSouth
customer calls an ICG customer within the same service area, the call has to go through an 1CG
switch. Therefore, granting 1CG the tandem interconnection rate for purposes of reciprocal
compensation would allow 1CG to recover its costs associated with the transport and termination
on its network facilitics. See U.S._West Communications v. MFS Intelenet. Inc. 1999 WL
790082, *9 (9" Cir. Oct. 9, 1999). Finally, the Commission is persuaded by the cvidence that the
LERG identifies 1CG’s switch as a tandem, and, in other proceedings, BellSouth has considered
such identification a prerequisite for receiving the imterconnection rate.

C.  Should BellSouth be Required to Provide as a UNE, “Enhanced Extended Link™
Loops (“EELs")?

The EEL is a UNE combination consisting of a loop, transport and a cross-connect. Like
the FCC, the Commission declines to define the EEL itself as a UNE. Third Report and Order, ©

478. However, as discussed below, CLECs can obtain at UNE rates combinations of UNEs that
BellSouth ordinarily combines in its netwark.

FCC Rule 315 addressed combinations of unbundled network elements. Rule 315(b)
provides:

Except upon request, an incumbent LEC shall not separate requested network elements
that the incumbent curently combines.

(Emphasis added). BellSouth has interpreted the term “currently combines" as “currently
combined.” BellSouth defines the term to mean those elements "that are physically in a
combined state as of the time the CLEC requests them and which can be converted to UNEs on a
'switch as is' or 'switch with changes' basis. . . Currently combined elements only include loops,
ports, transport or ather elements that are currently installed for the existing customer that the
CLEC wishes to serve." BellSouth's Post-Hearing Brief, p. 23. 1CG argued that BellSouth is

obligated to provide EELs as a UNE combination at UNE prices. 1CG’s Post-Hearing Brief, p.
31.

When the Supreme Court reinstated Rule 315(b), it stated its undastandiﬁg of the intem
of the rule:
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The reality is that §251(cX3) is ambiguous on whether lcased

network elements may or must be scparated, and the rule the Commission
has prescribed is entirely rational, finding ita basis in §25 1(cX3)'s
nondiscrimination requirement. As the Commission explains, it is aimed
at preventing incumbent LECs from "disconnect{ing] previously connected
clements, over the objection of the requesting carrier, not for any
productive reason, but just to impose wasteful reconnection costs on new
cntrants.” Reply Brief for Federal Petitioners 23. It is true that Rule
315(b) could allow entrants access to an entire preassembled network. In
the absence of Rule 315(b), however, incumbents could impose wasteful
costs on even those carriers who requested less than the whole network.
1t is well within the bounds of the reasonable for the Commission to opt
in favor of ensuring againat an anticompetitive practice.

lows Board.

1t appears clear that the Supreme Court believed that at least one major purpose of Rule
315(b) was to prevent the incumbent from ripping apan elements which were already connected
1o each other. The Commission agrees that at the very least, Rule 315(b) requires BellSouth to
provide combinations of clements that are already physically connected to cach other regardless
of whether they arc currently being used to serve a particular customer. The Supreme Court,
however, did not state that it was reinstating Rule 315(b) only to the extent it prohibited
incumbents from ripping apant clements curremly physically connected to each other. It
reinstated Rule 315(b) in its entirety, and it did so based on its interpretation of the
nondiscrimination language of Section 251(c)X3). See Third Report and Order, 9§ 48] and 482.

The Ninth Circuit Court of Appeals has even recently ruled that it "necessarily follows
from AT&T that requiring [the TLEC] to combine unbundied network elements is not
inconsistent with the Act . . . the Act does not say or imply that network elements may only be
leased in discrete pans.” U.S. West Communications v. MFS Intelenet, Inc, 1999 WL 799082,
*7 (9* Cir. Oct. 9, 1999). The Commission, however, does not at this time order BellSouth to
combine for CLECs UNEs that BellSouth does not ordinarily combine for itself.

Rule 315(b), by its own terms, applies to elements that the incumbem “currently
combines,” not merely clements which are "currently combined.” In the FCC's First Report and
Order. the FCC stated that the proper reading of "currently combines” is "ordinarily combined
within their network, in the manner which they are typically combined.” First Report and Order,
4 296. In its Third Report and Order, the FCC statcd that it was declining to address this
argument at this time because the matter is currently pending before the Eighth Circuit. Third
Report and Order, § 479.! Accordingly, the only FCC interpretation of "currently combines®

! While the FCC declined 1o address this argument again in its Third Report and Order. significantly the FCC did not
disavow the position i ook in the First Report and Order. BellSouth argues that "the FCC made clear that ‘currently
mmumMMﬂMmﬁmudmmmmMmmMm
e converted 1o UNEs on a 'swiich as is' or "switch with changes basis.” BellSouth's Bricl an Impact of Third Report
and Order. p. 3. The FCC. however, was not mmthakuleﬁl-nﬂb)islinﬁwdoub'wcmmﬂymﬁmd
clements Instead. the FOC was stating that since. at the least. Rule 51-315(b) includes currently combined
elcmcnts,wsimewhntmcmumwidmﬂuekumucmﬂymﬁwdmatmmwm
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remains the literal one contained in the First Report and Order. The Commission finds that
“currently combines” means ordinarily combined within the BeliSouth's network, in the manner
which they are typically combined. Thus, CLECs can order combinations of typically combined
clements, even if the particular elements being ordered are not actually physically connected at
the time the order is placed. However, in the event that the Eighth Circuit Court of Appeals
determines that ILECs have no legal obligation to combine UNEs under the Federal Act, the
Commission will reevaluate its decision on this issue.

Based on the FCC's Third Report and Order, even if this Commission were to limit the
definition of "currently combines” to the more restrictive "currently combined" interpretation,
CLECs would stll be able to obtain and use the ssme UNE combinations. The process of
obtaining them would be more cumbersome, however, and would serve no purpose except to
complicate the ordering process and impede competition. According to the FCC, CLECs can
purchase services such as special access and resale even when the network elements supporting
the underlying service are not physically connected at the time the service is ordered. At the
point when the CLEC begins to receive such service, the underlying network clements are
necessarily physically connected. The CLECs can then obtain such currently combined network
clements as UNE combinations at UNE prices. Third Report and Order, 9§ 480, 486. The
Commission finds that even assuming arguendo that "currently combines” means "currently
combined,” rather than go through the circuitous process of requiring the CLEC 1o submit two
orders (€.g.. one for special access followed by another to convert the special access to UNEs) to

receive the UNE combination, the process should be streamlined to allow CLECs to place only
one order for the UNE combination.

To the extent that ICG seeks to obtain other combinations of UNEs that BellSouth
ordinarily combines in its network, which have not been specifically priced by this Commission
when purchased in combined form, the Commission finds thst 1CG can purchase such UNE
combinations at the sum of the stand-alone prices of the UNEs which make up the combination.
If 1CG is dissatisfied with using the sum of the stand-alone rates, it is free to pursue the bona fide
request process with BellSouth to seek a different rate. 1CO may purchase EELs from BellSouth
at the rates and subject to the conditions established in the Commission's Docket No 10692-U.

On November 24, 1999, the FCC issucd a Supplemental Order 1o its Third Report and
Order. In this Supplemental Order, the FCC modified its conclusion in paragraph 486 of the
Third Report and Order to now allow incumbent LECs to constrain the use of combinations of
unbundled loops and transport network clements as a substitute for special access service.
Supplemental Order, § 4. IXCs may nol convert special access services to combinations of
unbundled loops and transport network elements, whether or not the IXCs self-provide entrance
facilitics, unless the TXC uses thc combination “to provide a significant amount of local
exchange service, in addition to exchange access service, to a particular customer.” Id. at 5.
Accordingly, the Commission finds that in order for ICG to usc a loop/ransport combination to
provide special access service, it must provide a significant amount of local exchange service
over the combination. Further, such loop/transport combinations must be connected to 8 CLEC
switch and must be used in the provision, of circuit switched telephone exchange service. ICG

more reswrictive "currently combined” interprewation. CLECs would be able to convert special access 10 Joop-
transport combinations at UNE rates. Third Repont and Order € 480
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must *scif-certify that they are providing a significant amount of local exchange service over
combinations of unbundled loops and transport network clements” in order to convert special
access facilities to UNE pricing. 1d. at footnote 9. The FCC did not find it 10 be necessary for
ILECs and requesting carriers to undertake auditing processes o monitor whether requesting
carriers are using UNEs solely to provide exchange access service. Id. The Commission finds
that BellSouth shall not make auditing a precondition to converting special access to UNEs, thus
the conversion of facilities will not be delayed. The Commission finds, however, that BellSouth
shall be allowed to audit ICG’s records in order to verify the type of traffic being transmitted
over EELs. H, based on its audits, BellSouth concludes that ICG is not providing a significant
amount of local exchange traffic over the facilities, BellSouth may file a complaint with this
Commission. :

D.  Should BeliSouth be required to enter into a binding forecast of future traffic
requirements for a specified period?

ICG requested that the interconnection agreement include binding forecasts for trunking
facilities to deliver 1o ICG traffic originated in BellSouth’s network. Curremly, BellSouth is
responsible for the costs associated with the trunking for calls from a BellSouth customer to an
ICG customer. Tr. 86. However, 1CG testified that binding forecasts would ensure that
BellSouth would have the requisite capacity on its network to meet 1CG’s traffic needs as its
business expands. In addition, ICG testified that it would commit to BellSouth for a specified
volume of traffic 10 be delivered by BellSouth. If the traffic volume does not meet the forecasted
levels, ICG committed to pay BellSouth’s full costs for the unused trunks. Tr. 86-87. In
response, BellSouth argued that binding forecasts are not required by the Federal Act.
Moreover, BellSouth questions whether 1CG has contemplated all the costs related to binding
forecasts. BellSouth’s Post-Hearing Brief, p.30.

Merely because an issue is not explicitly spelled out in the Federal Act, does not render it
outside its scope. Binding forecasts relate to the quality of service that ICG can provide its
customers. Enabling CLECs 1o provide quality service to its customers promotes competition,
and promoting competition is an intent of the Federal Act. The binding forecasts would provide
a benefit to ICG without exposing BellSouth to any risk, so long as the costs of unused trunks are
passed on to ICG. The interconnection agreement should include the option of the binding
forecasts requested by ICG, under the condition that ICG pays for BellSouth’s full costs for the
unused trunks.

E. Should the Commission order enforcement mechanisms to ensure BeliSouth’s

compliance with the Performance Measures included in the intercomnection
agreement?

In its May 27, 1999, Petition for Arbitration, 1CG included the following issues related to
Performance Standards/Measures:

a. Should BellSouth be subject to liquidated damages for failing to meet the
time intervals for provisioning UNEs?
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b. Should BellSouth be required to pay liquidated damages when BeliSouth
fails to install, provision, or maintain any service in accordance with the
due dates set forth in an imerconnection agreement between the Parties?

c. Should BeliSouth continue to be responsible for any cumulative failure in
a onc-month period to insiall, provision, or mainain any service in
accordance with the due dates specified in the interconnection agreement
with ICG?

d. Should BellSouth be required to pay liquidated damages when BellSouth’s
service fails to meet the requirements imposed by the interconnection
agreement with ICG (or the service is interrupted causing loss of
continuity or functionality)?

e. Should BellSouth continue to be responsible when the duration of
service’s failure exceeds certain benchmarks?

£ Should BellSouth be required to pay liquidated damages when BellSouth’s
service fails to meet the grade of service requirements imposed by the
interconnection agreement with 1CG?

g Should BellSouth continue to be responsible when the duration of

service's failure to meet the grade of service requirements exceeds certain
benchmarks?

h. Should BellSouth be required to pay liquidated damages when BellSouth
fails to provide any data in accordance with the specifications of the
interconnection agreement with 1ICG?

i. Should BellSouth continue to be responsible when the duration of its
failure to provide the requisite data exceeds certain benchmarks?

Although the parties reached agreement at the hearing on service quality measurements,
the issue of enforcement of the measurements remains unresolved. ICG argued that in order for
the performance standards to which the parties have agreed to have meaning, enforcement
mechanisms must be in place. JCG Post-Hearing Brief, p. 41. Without the threat of penalty,
BeliSouth does not have enough of an incentive to meet the performance standards. BeilSouth
counters with both a legal and a policy argument. lts legal argument is that ICG is asking the
Commission to award compensatory damages, which is outside the scope of Commission
authority. BellSouth’s Post-Hearing Brief, p. 32-33. BellSouth's policy argument is that it is
unnccessary to include enforcement mechanisms in the interconnection agreement because 1CG
can make use of the Commission’s complaint procedures. 1d. at 34.

Addressing the legal issue first, the inclusion of enforcement mechanisms in an
interconnection agreement are distinguishable from awarding compensatory damages. BellSouth
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cites Georgia Public Service Commission v. Atlanta a8 LIGIR ST 2 to suppon its claim
that the Commission docs not have the authority to order the inclusion of enforcement
mechanisms in an interconnection agrecment. This case involved the Commission ordering 2
refund 10 customers after the Company charged a rate that the Commission approved. There is
nothing retroactive, however, about the Commission ardering enforcement mechanisms in an
interconnection agreement. Moreover, the mere inclusion of the enforcement mechanisms does
not, in and of itself, amount to compensatory damages. It is only providing an incentive for
BellSouth to meet the performance standards to which it has agreed. In any evem, the
Commission is specifically authorized to set and enforce terms and conditions of interconnection
and unbundling. O.C.G.A. § 46-5-164, Thercfore, the Commission concludes that it has the

authority to order enforcement measures as part of an interconnection agreement.

Despite the Commission's jurisdiction in this area, the specific enforcement measures
advocated by ICG, and listed under the Statement of Proceedings, do not find adequate support
in the record. The Commission reserves the jurisdiction to adopt for this agreement, enforcement
mechanisms that are ordered in fiture arbitration proceedings.

m  CONCLUSION AND ORDERING PARAGRAPHS

The Commission finds and concludes that the issucs that the parties presented to the
Commission for arbitration should be resolved in accord with the terms and conditions as
discussed in the preceding sections of this Order, pursuant to Sections 251 and 252 of the

Telecommunications Act of 1996 and Georgia's Telecommunications and Competition
Development Act of 1995.

WHEREFORE IT IS ORDERED, pending the adoption of a federal rule, dial-up calls
to ISPs should be treated as local calls for purposes of reciprocal compensation. ILECs and
CLECs should be compensated for transport and delivery of 1SP-bound calils based on the rates
estsblished in Docket No. 7061-U. However, the Commission directs the parties to track all
reciprocal compensation payments, which shall be subject to & true-up mechanism, based upon
the outcome of the FOC's Rule-Making in CC Docket 99-68 on ISP-bound traffic.

ORDERED FURTHER, that for the purposes of reciprocal compensation, ICG is
entitled to the tandem switch rate,

ORDERED FURTHER, that BellSouth is obligated to provide to ICG EELs at UNE
prices because the network elements that comprise EELs are routinely combined in BellSouth’s
system,

ORDERED FURTHER, that the arbitration agreement shall provide ICG with the
option of binding forecasts for trunking facilities to deliver to ICG traffic originated in
BellSouth’s network, provided that ICG is responsible for the costs of unused trunks,

* 205 Gu. 863, 55 S.E.2d 618 (1949)
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ORDERED FURTHER, that enforcement mechanisms are within the Commission's
authority. However, the measures proposed by ICG in this proceeding are not supported by the
record. Therefore, the Commission will reserve its jurisdiction to incorporate enforcement

measures that are approved in a future interconnection arbitration into the ICG-BellSouth
interconnection agreement.

ORDERED FURTHER, that a motion for reconsideration, rehearing, or oral argument

or any other motion shall not stay the effective date of this Order, unless otherwise ordered by
the Commission.

ORDERED FURTHER, that jurisdiction over these matters is expressly retained for the
purpose of entering such further Order or Orders as this Commission may deem just and proper.

The above by action of the Commission in Administrative Session on the 1st day of

February, 2000.
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I. INTRODUCTION/BACKGROUND -

This arbitration proceeding is pending before the Alaéama Public Service
Commission (the “Commission”) pursuant' to Section 252(b) of the Telecommunications
Act of 1996 (the "Act”)'. This proceeding was initiated by ICG Telecom Group, Inc.'s
(“ICG") filing of a Verified Petition For Arbitration of an Interconnection Agreement with
BellSouth Telecommunications, Inc. (“BellSouth”) Pursuant to Section 252(b) of the
Telecommunications Act of 1996 (the "Petition") on May 27, 1999. In said Petition, ICG
requested that the Commission arbitrate certain terms and conditions with respect to an
interconnection agreement between itself as the petitioning party, and BellSouth. On
June 21, 1999, BellSouth filed its Verified Response to ICG's Petition For Arbitration
(the *“Response”).

In accordance with the Commission's Telephone Rule T-26(C), the
Commissioners appointed The Honorable John A. Garner, Administrative Law Judge,
as Arbitration Facilitator, and Mr. David House, Public Utilities Auditor Itl, and Jimmy B.
Pool, Esq. as Arbitrators in this Matter (collectively the “Arbitration Panel” or "Panel”).

On July 1, 1999, ICG and BellSouth submitted a Joint Motion to Establish a
Procedural Schedule. Through a Procedural Ruling issued on July 16, 1998, the
Arbitration Panel set forth a discovery schedule, established a Status Conference to be
held on July 23, 1999, and ordered the Arbitration hearing to begin on August 8, 1999.
On July B8, 1998, a discovery conferencé was held during which oral presentations
concerning outstanding discovery disputes were heard. An Oral Ruling resolving the
outstanding discovery disputes was entered on July 8, 1999. The findings rendered in
the Juiy 9, 1999 Oral Ruling were ratified by a written ruling issued on July 16, 1999.

On July 23, 1999 the Status Conference was held as scheduled. In an effort to

reduce the number of controverted issues, the parties engaged in informal mediation

! Pub. L. Na. 104-104, 110 Stat. 58, Codified at 47 U.S.C. §§151 et seq.
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immediately following the Status Conference. The mediation was conducted by Ms.
Judy Mcl.ean, Director of the Commission's Advisory Division.

By agreement of the Arbitration Panel and the parties, the Arbitration hearing
was continued until August 11, 1988, to permit the continuation of an informal
Mediation session conducted by Ms. McLean. As a result of the mediation efforts of
Ms. McLean, and the parties, the list of Issues requiring arbitration was reduced from
twenty-six (26) to five (8). At the outset of the Arbitration hearing, ICG and BellSouth
submitted to the Arbitration Panel a Statement of Partial Settiernent in which the perties
informed the Panel that they had resclved ail but the following Issues:

1. Until the FCC adopts a rule with prospective application, should dial-up
calls to Internet service providers (ISPs) be treated as if they were local
calls for purposes of reciprocal compensation?

2. For purposes of reciprocal compensation, should ICG be compensated for
end office, tandem and transport elements of termination where ICG's
switch serves a geographic area comparable to the area servedeby
BellSouth's tandem switch?

3. Should BeliSouth be required to commit to provisioning the requisite
network buildout and necessary support when ICG agrees to enter into a

binding forecast of its traffic requirements in a specified period?

4. Should BellSouth be required to provide the *"Enhanced Extended Link"™ as
a UNE combination (EEL)?

5. Should volume and term discounts be available for UNEs?

At the August 11, 1999 hearing, ICG offered the testimony of Michael Starkey,
President of the telecommunications consulting firm of Quantitative Solutions, Inc.;
Phitip Jenkins, ICG's Senior Director - Engineering and Operations for the Southeast
Region; Bruce Holdridge, Vice President of Government Affairs for ICG
Communications, Inc.; and Cindy Schonhaut, Executive Vice President for Government
and Corporate Affairs for ICG Communications, Inc. BeliSouth offered the testimony of
Alphonso Varner, the company's Senior Director for State Regulatory.

At the conclusion of the August 11, 1999 hearing, the parties indicated a
preference to submit post-Arbitration hearing briefs. In order to accommodate the filing
of those briefs, the parties orally agreed on the record at the August 11, 1999

proceeding to jointly extend the statutory deadiine for the Commission’'s decision in this



NOV. -10’ 99 (WED) 16:2§ P. 003

DOCKET 27068 - #4

matter as set forth at 47 U.S.C. §252(b)}(4)C). Both parties submitted simuitaneous
post-Arbitration hearing briefs.

The Arbitration Panel issued its Arbitration Panel Recommendation and
Proposed Order Regarding Interconnection Agreement (the Arbitration Panel's
Recommendation) on October 13, 1999. The Arbitration Panel's Recommendation set
forth recommendations for the resoiution of the issues set forth in the Petition and
Response which remained open.

Pursuant to the Commission's Telephone Rule T-26, the Arbitration Panel's
Recommendation was served on the parties to the Arbitration as well as all parties on
the Commission's Telecommunications service list. Although Teiephone Rule T-
26(1)(2) allows interested parties who were not parties to the Arbitration to file
comments concerning the Arbitration Panel's Recommendation within 10 days, and
allows the parties to the Arbitration to submit replies to those comments and any
exceptions to the Arbitration Panel's Recommendations in a subsequent 10 day period,
the Arbitration Panel accompanied the service of its Recommendation with a
Procedural Ruling requiring initial comments to be submitted no later than October 22,
1999. The Procedural Ruling required that reply comments/exceptions by the parties
be filed no later than October 28, 1999. As set forth in the Procedural Ruling, the
modification of the comment cycles was necessary to accommodate the rendering of a
decision by the Commission in this matter st the November 1, 1999 meeting of the
Commission.

The Commission received comments from the following interested non-parties:
GTE South, Incorporated (GTE); e.spire Communications, Inc. (e.spire); AT&T
Communications of the South Central States, Inc. (AT&T); Sprint Communications
Company, L.P. (Sprint); a joint filing by Hyperion Communications, Inc./KMC Teiecom,
Inc.: and a joint filing from MCI WoridCom, Inc./ITC DeitaCom Telecommunications,
Inc. In addition, BeliSouth and ICG each submitted reply comments/exceptions. The
Commission also received a recommendation concerning the findings, conclusions and

recommendations of the Arbitration Panel from the Commission's Advisory Division.
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After careful consideration of the entire record in this matter inciuding the post-
Arbitration hearing briefs filed by the parties, the Arbitration Panel's Recommendation,
the comments of the parties and interested non-parties, and the recommendation of the
Advisory Division, we render the findings and conclusions set fdrth below. Due to the
fact that we largely concur with the findings, conclusions and recommendations of the
Arbitration Panel, we have for the most part adopted the Arbitration Panel’'s
Recommendation as our final Order in this cause. Our specific findings and
conclusions as to each issue are, however, specifically set forth.

1._FINDINGS AND CONCLUSIONS
ISSUE NO. 1: UNTIL THE FCC ADOPTS A RULE WITH PROSPECTIVE
APPLICATION, SHOULD DIAL-UP CALLS TO INTERNET SERVICE PROVIDERS
(“1SPs") BE TREATED AS IF THEY WERE LOCAL CALLS FOR PURPOSES OF
RECIPROCAL COMPENSATION (PETITION ISSUES 1 AND 8).
The ICG Position

ICG argues that while the FCC found in its Declaratory Ruling and Notice of
Proposed Rulemaking in CC Docket 96-98, released on February 26, 1999 (the FCC's
“ISP Declaratory Ruling”), that ISP traffic is mostly interstate in nature, the FCC stated
that, until a federal rule is adopted concerning inter-carrier compensation for ISP-bound
calls, state commissions have the authority in an arbitration to conciude that reciprocal
compensation is an appropriate compensation mechanism. Notwithstanding the
jurisdictional nature of ISP-bound calls, ICG argues that the Commission has the
authority to set a rate for this traffic by virtue of its 47 U.S.C. §252 authority over
interconnection agreements which extends to both intrastate and interstate matters.

ICG points out that the FCC has treated ISP-bound traffic as local for purposes
of interstate access charges and in fact stated in the ISP Declaratory Ruling that this
treatment would suggest that reciprocal compensation is due for such traffic. According
to ICG, the FCC has made it clear that the question regarding ISP traffic is not whether

compensation will be provided, but what rate of compensation is appropriate.
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ICG maintains further that public policy supports payment of reciprocal
compensation for 1ISP-bound traffic. ICG notes that ISPs are an important market
segment for competing local exchange carriers ("CLECs") and a segment of the local
exchange market that is well on its way toward effective competition. ICG represents
that an elimination of its ability to recover its costs for transport and delivery of
BeliSouth-originated calls to ICG-served ISPs will negatively affect the development of
local competition. Starkey, Tr. pp. 53-54.

ICG argues that requiring carriers to pay reciprocal compensation for the
transport and delivery of ISP-bound calls is economically efficient. According to ICG,
BellSouth should be economically indifferent as to whether BellSouth inculrs the
transport and delivery costs directly or through a reciprocal compensation arrangement
with ICG because BellSouth's rates for transport and delivery are based upon
BellSouth's underlying costs. Starkey, Tr. pp. 59-60.

ICG alleges that BellSouth's recommendation for addressing ISP traffic pending
adoption of a federal rule is unreasonable. Specifically, ICG asserts that BellSouth's
proposal that carriers track ISP traffic and retroactively apply whatever rate is ultimately
adopted by the FCC would deprive ICG of compensation for services it provides now,
thereby ignoring the time value of money. Schonhaut, Tr. p. 315.

ICG further asserts that there is no guarantee as to when the FCC will adopt a
federal rule governing inter-carrier compensation for 1ISP-bound traffic. ICG contends
that the FCC has indeed indicated that it may leave this issue to the states to decide.
1ICG further stresses that there is the possibility, if not the likelinood, that the FCC rule
will be prospective in a way that permanently deprives ICG of compensation for traffic
carried in the interim between this Commission's ruling and the FCC's ruling.
Schonhaut, Tr. p. 311.

The BellSouth Position
According to BellSouth, the FCC's February 26, 1 099 ISP Declaratory Ruling
affirmed that the FCC has. and will, retain jurisdiction over ISP-bound traffic. BeliSouth

maintains that the FCC has now conclusively established that ISP-bound traffic is non-
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jocal interstate traffic due to the fact that most calls to ISPs terminate at distant
exchanges in other states as ocpposed to local exchanges. Since the 47 U.S.C.
§251(bX(5) obligation to pay reciprocal compensation has been interpreted by the FCC
to apply only to traffic that originates and terminates within the local exchange.
BellSouth concludes that interstate ISP traffic is not subject to reciprocal compensation.
Given that conclusion, BellSouth urges that there is no basis for requiring a
compensation mechanism for 1SP-bound traffic in an arbitration conducted pursuant to
47 U.S.C. §252 since that section of the Act only gives state commissions jurisdiction
over areas within the scope of 47 U.S.C. §251. Varner, Tr. p. 397.

BellSouth further argues that while the FCC's ISP Declaratory Ruling appears
to give states authority to create an interim compensation mechanism pending adoption
of a federal rule governing that subject, the interim authority granted states by the FCC
is being challenged in court®. If this challenge is successful, BellSouth contends that
the Commission could find that it does not have even interim authority to implement a
compensation mechanism for ISP traffic. BellSouth accordingly urges that it would be a
wasted effort for the Commission to undertake the establishment of an interim
compensation mechanism for ISP traffic under such circumstances. Even if the
Commission’s interim authority to impose an interim ISP compensation mechanism
withstands challenge, BellSouth points out that it will only be valid until the FCC adopts
a federal rule.

BellSouth further argues that the Commission should not require reciprocal
compensation for 1SP-bound traffic under any circumstances because 1SP-bound traffic
is interstate "access” traffic which is not subject to reciprocal compensation. BeliSouth
accordingly contends that a portion of the rates that ISPs pay ICG for their monthly
business service should be shared with BellSouth as »access” revenues. Varner Tr. p.

421-422.

* <Through an appesi of the ECC's ISP Declsratory Ruling which is presently pending before United States Court of
Appeasls for the District of Columbia Circuit (Be¥ Atlantic Telephone Companies, et @i, v. Federal Communications
Commission. No. 98-1084 (D.C. Cir. March 8, 1989))..
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If. in spite of the aforementioned arguments, the Commission determines that
it has jurisdiction to implement an interim inter-carrier compensation mechanism and
that such a mechanism is warranted for ISP-bound tratfic, BeliSouth urges the
implementation of the mechanism proposed by BellSouth witness VVarner. Tr. pp. 385-
2906. The mechanism proposed by Mr. Vamer would require the parties to track ISP-
bound calls originating on their respective networks on going-forward basis and to
abide by any final and non-appealable FCC ruling on the issue of inter-carrier
compensation for ISP calls. Any inter-carrier compensation mechanism established by
the FCC would apply retroactively from the date of the interconnection agreement
entered between ICG and BellSouth. The parties would be required to “true up” any
compensation due for ISP-bound calls based on the FCC's final, non-appealable ruling.

The Arbitration Panel’s Discussion of Issue No. 1

The fact that both ICG and BellSouth devoted the major portion of their
respective post-Arbitration hearing briefs to a discussion of the treatment of ISP-bound
traffic is demonstrative of the critical importance of this issue to each party. The issue
is also of critical importance to the Commission given its potential impact on the
development of competition in this state. The decision reached on ISP-bound traffic in
this proceeding will have a broad impact on the issue in Alabama generally because
this case will establish precedence concerning future treatment of 1ISP-bound traffic.

Our analysis concerning this issue logically begins with an assessment of our
jurisdictional authority concerning compensation for ISP-bound traffic in light of the
FCC's February 26. 1999 ISP Declaratory Ruling. BellSouth is correct in pointing out
that the FCC, in that ruling, concluded that ISP-Bound traffic is jurisdictionally mixed
and appears to be largely interstate®. BellSouth is also correct in noting that the FCC
concluded that since ISP traffic is jurisdictionally non-local intel:state traffic, the
reciprocal compensation obligations of 47 U.S.C. §251(b)(5) do not cover inter-carrier
compensation for [ISP-bound traffic. From that, however, BellSouth improperly

concludes that state commissions do not have authority to address reciprocal

3 FCC's ISP Declaratory Rukng et T1.
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compensation for ISP-bound calls in 47 U.S.C. §252 arbitration proceedings since that
section of the Act only gives state Commissions jurisdiction over areas within the scope
of 47 U.S.C. §251. What BellSouth casually and improperly discounts is the fact that
the FCC specifically recognized the authority of state Commissions under 47 U.S.C.
§252 to determine inter-carrier compensation for ISP-bound traffic and to impose
reciprocal compensation obligations in arbitration proceedings in the absence of a
federal rule to the contrary”.

By way of background, the FCC specifically recognized in its ISP Decleratory
Ruling that while ISP-bound traffic is jurisdictionally interstate, the FCC will continue, as
it has in the past, to discharge its interstate reguiatory obligations regarding 1SP-bound
traffic by treating that traffic as though it is local. The FCC also specifically recognized
that in light of its continued policy of exempting ISP-bound traffic from the imposition of
access chargess, it has created something of an inter-carrier compensation void for
ISP-bound traffic by finding in the ISP Declaratory Ruling that such traffic is largely
interstate and, therefore, not subject to the reciprocal compensation obligations of 47
U.S.C. §251(b)(5). Given that void, the FCC recognized that the establishment of a
rule governing inter-carrier compensation for ISP-bound traffic would serve the public
interest. The FCC concluded, however, that the record it had before it in the ISP
Declarstory Ruling proceeding was insufficient for the adoption of such a rule®. The
FCC accordingly issued a Notice of Proposed Rulemaking concerning the promulgation
of such an inter-carrier compensation rule for 1SP-bound traffic.

For purposes of this arbitration, it is important to note that the FCC
specifically held that prior to the establishment of a federal rule governing inter-carrier
compensation for ISP-bound traffic, state Commission's could determine in arbitration
proceedings that reciprocal compensation should be paid for ISP-bound traffic. In
arriving at that conclusion in its ISP Declaratory Ruling, the FCC reasoned that:

“Section 252 imposes upon state commissions the statutory duty to
approve voluntarily-negotiated interconnection agreements and to

* Id. st 126, n. 87.
¥ Jg. at NS, 23, and 24.
¢ Jo. at n28.
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arbitrate interconnection disputes. As we observed in the Local
Competition Order, state commission authority over interconnection
agreements pursuant to §252 “"extends to both interstate and
intrastate matters.” Thus, the mere fact that 1ISP-bound traffic is
largely interstate does not necessarily remove it from the Section
251/252 negotiation and arbitration process. However, any such
arbitration must be consistent with governing federal law. While to
date the Commission has not adopted a spacific rule governing the
matter, we note that our policy of treating 1SP-bound traffic as local
for purposes of interstate access charges would, if applied in the
separate context of reciprocal compensation. suggest that such
compensation is due for that traffic.” /d. at 725.

- - =

“As we stated previously, the Commission currently has no rute
addressing the specific issue of inter-carrier compensation for ISP-
bound traffic. In the absence of a federal rule, state Commission's
that have had to fulfill their statutory obligation under §252 to
resolve interconnection disputes between incumbent LECs and
CLECs have had no choice but to establish an inter-carrier
compensation mechanism and to decide whether and under what
circumstances to require the payment of reciprocal compensation.
Although reciprocal compensation is mandated under section
251(b)(5) only for the transport and termination of local traffic,
neither the statute nor our rules prohibit a state Commission from
concluding in an arbitration that reciprocal compensation is
appropriate in certain instances not addressed by section
251(b)(5), so long as there is no conflict with governing federal law.
A state commission’'s decision to impose reciprocal compensation
obligations in an arbitration proceeding—or a subsequent state
Commission decision that those obligations encompass ISP-bound
traffic-—-does not conflict with any Commission rule regarding ISP-
bound traffic.” /d. at 726.

We note that this Commission has previously had occasion to consider the
FCC's ISP Declaratory Ruling and its impact on the Commission’'s jurisdiction
concerning 1SP-bound traffic. In an Order entered on March 4, 1999 in Docket 26618,
the Commission held that it had jurisdiction to determine the reciprocal compensation
obligations of the parties to the agreements under review in that proceeding cancerning
ISP-bound traffic. The Commission further found that the exercise of that jurisdiction
was totally consistent with the FCC's /ISP Declaratory Ruling”. Similarly, in an Order on
Reconsideration entered in that same proceeding on June 21, 1999, the Commission

specifically noted the FCC's recognition at 724 and 726 of its ISP Declarstory Ruling

7

/n Re: Emergency Petitions of ICG Telecom Group, Inc. and ITC Detacom Communications, Inc. for &
Doclar.gto;y Ruling, Docket No. 26618 (Alabam3a Public Service Commission, March 4, 1999) p. 8 (hereinafter the
Commission's March 4, 1999 Reciprocal Compensation Order).
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that state Commission's have wide iatitude to decide the issue of payment for ISP-
bound traffic pursuant to existing interconnection agreements or through arbitrations®.

We also note that some 16 other state commissions have addressed the
issue of whether reciprocal compensation should apply tb ISP-bound traffic since the
FCC issued its /ISP Delcaratory Ruling. Of those 16 state commission's that have
rendered decisions on the merits of the applicability of reciprocal compensation to ISP-
bound traffic, 15 have upheld the application of reciprocal compensation to such
traffic®. Three additional states have decided to withhold the issuance of a final ruling
concerning inter-carrier compensation for ISP-bound traffic until the FCC further
addresses the issue'®. To date, only one state has expressly declined to require
reciprocal compensation for ISP-bound traffic''.

In addition to the aforementioned state commission's, ail four of the federal
courts that have issued decisions addressing appeals of state commission decisions
requiring reciprocal compensation for ISP-bound traffic after the release of the FCC's
ISP Declaratory Ruling have uphseild the determinations of the applicable state
commissions. The four courts include the United States Court of Appeais for the
Seventh Circuit and three district courts, including the Federal District Court for the
Middie District of Alabama’.

The opinion of the Seventh Circuit upholding a decision of the Illinois
Commerce Commission which required the payment of reciprocal compensation for
ISP-bound traffic pursuant to existing interconnection agreements is particularly
enlightening. Specifically, the Seventh Circuit Court stated that “[The] FCC couid not
have made clearer its willingness—at least until the time a [FCC] rule is promuigated--to

let state Commissions make the call. We see no violation of the Act in giving such

* n Re: Emergency Petitions of ICG Telecom Group. Inc. and ITC Dekacom Communications, Inc. for &

Deciaretory Ruling - Application of ICG Telecom Group, inc. for Partial Reconsideration, Docket No. 26818
(Alabsma Public Service Commission, June 21, 1999) p. 11 (hereinafter the Commission’s June 21, 1999 Order on

;?acormidor.ﬁon).

(1]

See Appendix A attached hareto.

See Appendix B sttachecd hereto.

' Tel nmunicstions Decision and Order /n the Matter of the Petition of Globa! Naps for Arbitration of
Interconnection Rates, Terms, Conditions and Related Arrangements with Bell Atiantic - New Jersey, Docket No.
'[093070426 (N.J. Bd. of Pub. Util., July 12, 1989).

12 See appendix C attached hereto.
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deference to state Commissions; in fact the Act specifically provides state Commissions
with an important role to play in the field of interconnection agreements"."

Although the Seventh Circuit's opinion in /llinois Bell involved the review of an
llinois Commerce Commission decision interpreting existing interconnection
agreements, we see little or no distinction in the applicability of the Seventh Circuit's
reasoning to post-ISP Declaratory Ruling arbitration proceedings conducted pursuant
to 47 U.S.C. §252. It is apparent that the FCC envisioned state action concerning the
applicability of inter-carrier compensation for ISP-bound traffic in such arbitrations
pending the promuigation of e federal rule and even thereafter. In fact, the FCC
specifically noted at 30 of the /ISP Declaratory Ruling the following:

“We tentatively conclude that, as a matter of federal policy, the

inter-carrier compensation for this interstate telecommunications

traffic should be governed prospectively by interconnection

agreements negotiated and arbitrated under sections 251 and 252

of the Act. Resoiution of failures to reach agreement on inter-

carrier compensation for interstate ISP-bound traffic then would

occur through arbitrations conducted by state Commissions, which

are appealable to federal district courts.” Id.

Having determined that the Commission has the appropriate jurisdiction to
address the issue of inter-carrier compensation of ISP-bound traffic and to in fact
require that such compensation be paid in the form of reciprocal compensation, our
analysis now turns to an assessment of whether it is prudent to exercise that
jurisdiction at this juncture. BellSouth urges that since the FCC'S ISP Declaratory
Ruling is currently subject to a court challenge, states could find that they do not have
the authority to create even an interim compensation arrangement. BellSouth further
asserts that even if the states da have the authority, such authority is valid only until
the FCC completes its rulemaking on the subject. Therefore, any effort devoted by this
Commission to establishing interim compensation arrangements for ISP-bound traffic

would likely be wasted effort. Varner, Tr. p. 394. For the reasons set forth in more

detail below, we reject BellSouth's arguments in favor of inaction.

'3 minois Bel at p. ST4.
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It is apparent from our analysis thus far that the FCC envisioned and, in fact
encouraged, continued state aclion concerning the determination of inter-carrier
compensation for 1ISP-bound traffic. The mere fact that the FCC's /ISP Declaratory
Ruling is currently subject to & legal challenge does not in and of itself render the
determinations of the FCC in that ruling void. To be sure, the determinations made by
the FCC in the ISP Declaratory Ruling represent controlling federal law on the issue
until such time as a court of competent jurisdiction determines otherwise. The
Commission, therefore, has a duty and responsibility to exercise the authority it
currently has, at least until such time as 2 federal rule is implemented.

One of the major factors which dictates immediate action on the issue of
inter-carrier compensation for 1SP-bound traffic is the fact that the FCC has indicated
that any federal rule governing that issue which is ultimately promulgated in the future,
will have prospective application only'. It accordingly appears that if the Commission
does not take action to require compensation for calls to ISPs, ICG will never be
compensated for the calls it delivers to ISPs during the interim period between the
approval of an interconnection agreement between ICG and BeliSouth and the time the
FCC adopts a federal rule governing that subject. Schonhaut, Tr. p. 311. This problem
will only be exacerbated if the FCC does not act quickly to implement a federal inter-
carrier compensation rule governing ISP-bound traffic. As noted by ICG witness
Schonhaut, it took the FCC almost 2 years (20 months) to respond to the June, 1997
request for clarification that led to the issuance of its ISP Declaratory Ruling in
February of 1899. /d.

In light of the concerns set forth immediately above, we do not find merit in
BellSouth's fall-back proposition that the parties simply track ISP-bound traffic until
such time as the FCC promulgates its federal rule and apply any compensation
mechanism adopted by the FCC retroactively‘s. As discussed in more detail below, it is

undeniable that ICG will incur costs in terminating traffic to its ISP customers which

:: FCC's ISP Declerstory Ruling at 12B.
° BellSouth asserts that the Commission should require such an approach only if it finds that it has jurisdiction to
implement an inter-carrier compensation mechanism and that such a mechanism is warranted.

P. 012
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originates from BellSouth customers. It would be entirely inconsistent with the
competitive principles underlying the Act not to provide ICG with some mechanism to
recover those costs as they are incurred. The immediate need for such a mechanism is
only heightened given the delay which may well transpire before a federal rule is finally
promuligated by the FCC for prospective application. The Commission's failure to
implement such a mechanism in the interoor!nection agreement between ICG and
BellSouth at this juncture would likely preclude ICG from competing for ISP customers
and ultimately from competing for other types of customers as well. Starkey, Tr. pp. 53-
54.

Having arrived at the conclusion that the Commission has the jurisdiction to
establish inter-carrier compensation for ISP-bound traffic (including reci;;rocal
compensation) and that said jurisdiction should be exercised in this arbitration
proceeding, the question now becomes what type of inter-carrier compensation is most
appropriate for ISP-bound traffic. Our analysis of that inguiry turns or further
consideration of the FCC's /ISP Declaratory Ruing and the concept of cost recovery.
More particularly, our analysis centers on a determination of the costs ICG incurs in
terminating traffic that is originated on BellSouth’s network and terminates to ISP end
user customers of ICG, as well as the recovery of those costs.

ICG asserts that the costs it incurs in delivering a call bound for an ISP
customer do not differ from those generated by calls bound for other types of ICG
customers. In fact, ICG argues that ISP-bound calls are functionally identical to local
voice calls which are subject to reciprocal compensation. According to ICG witness,
Starkey, a “ten minute call originated on the BellSouth network and directed to the ICG
network traveis exactly the same path, requires the use of exactly the same facilities
and generates exactly the same leve! of costs regardliess of whether ‘that call is dialed
to an ICG local residential customer or to an ISP provider. Tr. p. 56. ICG asserts that it
is. therefore, irrelevant that once the call reaches the ISP it continues on to its ultimate

destination of an Internet web site.
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While ICG incurs no costs for the component of the call not on its network, it
is the portion of the call that is carried on ICG's facilities that is relevant. According to
ICG, that segment of the call is identical to any local call in terms of how ICG's network
is used. ICG, therefore, asserts that there is no basis for treating ISP-bound calls
differently than calis to any other local exchange customer when the costs to deliver the
calls made to the residential customer and the ISP customer are identical. ICG asserts
that if the Commission does not require reciprocal compensation for 1SP-bound calls,
ICG wili not receive any compensation for calls to ISPs and will be unable to recover its
costs of delivering calls to ISP customers on behalf of end users served by BellSouth.
Schonhaut, Tr. p. 307.

ICG further argues that reciprocal compensation for ISP-bound traffic is
economically efficient and should be required in this arbitration. More particularly, ICG
asserts that reciprocal compensation is cost based and imposes the costs of delivering
traffic on the cost causer—the carrier whose subscriber initiates the call. ICG,
therefare, maintains that in an efficiently functioning market, BeliSouth shouid be
economically indifferant as to whether it incurs the cost to deliver an ISP-bound call on
its own network or whether it incurs that cost through a reciprocal compensation rate
paid to ICG.

In support of its economic indifference theory. ICG argues that calls which
originate on the BellSouth network and are delivered to a BellSouth-served ISP, and
calls that are originate on the BellSouth network and terminate to ICG-served ISPs
travel very similar paths. According to ICG, the only difference wili be that when the
ISP is an ICG customer, ICG performs the switching function to deliver the call to the
ISP. In such a scenario, BellSouth avoids the switching costs and ICG incurs them.
ICG asserts that if BellSouth has accurately established its terminating reciprocal
compensation rate based on its own costs of delivering the call, BeliSouth should be
economically indifferent to whether a call that originates on its network is delivered to a

BellSouth customer or to an ICG customer. In the first instance, BellSouth will incur the
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cost of delivering the call via its own switch. In the second, BellSouth will incur that
cost via a cost-based rate paid to ICG for delivering the call. Starkey, Tr. pp. 59-60.

In addition to the legal arguments previously discussed, BellSouth counters
the ICG arguments in favor of reciprocal compensation as an appropriate inter-carrier
compensation mechanism with a strained claim that the Commission should not require
reciprocal compensation for 1SP-bound traffic because such traffic is interstate “access”
traffic for which reciprocal compensation does not apply. Vamer, Tr. p. 401.

The premise of BellSouth's "access” traffic argument is that ISP-bound traffic
should be treated as "access" traffic for which the revenues generated must be shared
between the local exchange carriers involved in originating and terminating the traffic.
Under BeliSouth's proposal, the LEC serving-and therefore billing-the ISP would treat
the ISP’'s payments for business services purchased out of the serving carriers local
exchange tariff as "access” revenue and share it with the other carrier. Varner, Tr. pp.
421-422.

In evaluating the appropriateness of requiring reciprocal compensation as
the appropriate inter-carrier compensation mechanism for ISP-bound traffic in this
proceeding, we find BellSouth “access" traffic arguments to be misplaced and totally
contrary to prevailing regulatory mandates. The FCC has repeatedly emphasized that
it has since 1983 treated 1SP-bound traffic as though it were local and continues to do
so. The FCC's /ISP Declaratory Ruling is in fact replete with references to this
continued practice:

*Although the Commission has recognized that enhanced service

providers (ESPs), including ISPs, use interstate access services,

since 1983 it has exempted ESPs from the payment of certain

interstate access charges. Pursuant to this exemption, ESPs are

treated as end users for purposes of assessing access charges,

and the Commission permits ESPs to purchase their links to the

public switched telephone network (PSTN) through intrastate

business tariffs rather than through interstate access tariffs. Thus,

ESPs generally pay local business rates and interstate subscriber

line charges for their switched access connections to the local

exchange company's central offices. In addition, incumbent LEC

expenses and revenues associated with ISP-bound traffic
traditionally have been characterized as intrastate for separations
purposes. ESPs also pay the special access surcharge when

purchasing special access lines under the same conditions as
those applicable to end users. In the Access Charge Reform
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Order the Commission decided to maintain the existing price and
structure pursuant to which ESPs are treated as end users for the
purpose of applying access charges. Thus the Commission
continues to discharge its interstate regulatory obligations by
treating ISP-bound traffic as though it were local.” /d. at 115.

- w -

"As explained above, under the ESP exemption LECs may not
impose access charges on ISPs; therefore, there are no access
revenues for interconnecting carriers to share. Moreover the
Commission has directed states to treat ISP traffic as if it were
local by permitting ISPs to purchase their PSTN links through local
business tariffs.” Id. at 19.

- - -

*Our determination that at least a substantial portion of dial-up ISP-
bound traffic is interstate does not, however, alter the current ESP
exemption. ESPs, including ISPs, continue to be entitled to
purchase their PSTN links through intrastate (local) tariffs rather
than through interstate access tariffs.” /d. at 120.

- " w

“The Commission's treatment of ESP traffic dates from 1983 when
the Commission first adopted a different access regime for ESPs.
Since then, the Commission has maintained the ESP exemption
pursuant to which it treats ESPs as end users under the access
charge regime and permits them to purchase their links to the
PSTN through intrastate local business tariffs rather than through
interstate access tariffs. As such, the Commission discharged its
interstate regulatory obligations through the application of local
business tariffs. Thus, although recognizing that it was interstate
access, the Commission has treated ISP-bound tratfic as though it
were local. in addition, incumbent LECs have characterized
expenses and revenues associated with ISP-bound traffic as
intrastate for separations purposes.” /d. at 123.

P. 016

it is abundantly clear from the above references that ISPs purchase monthly

local exchange service much like any other local exchange customer.

As local

exchange customers, ISPs do not pay access charges and neither ICG nor BellSouth

can force ISPs to pay switched access charges for access to their networks. Thus,

there are no access revenues for interconnecting carriers to share'®. Clearly, ISP-

bound traffic is not subject to an access charge reguiatory framework but rather is

treated as local exchange traffic for regulatory purposes.

'S FCC's ISP Declaratory Ruling at 119.



NOV. -10" 99 (WED) 16:31 P. 017

DOCKET 27069 - #18

Having rejected BellSouth's “access” traffic arguments, we find merit in ICG's
arguments regarding the similarities between local exchange traffic and ISP-bound
traffic. In fact, we are persuaded that calls over local exchange carrier (LEC) facilities
to ISPs appear functionally equivalent to local voice calis which are subject to
reciprocal compensation. Since the same network facilities and functions are utilized to
complete both types of calls, it is axiomatic that the costs to deliver them are identical.
We find that those identical costs dictate that the rates associated with recovering
those costs should also be identical. We accordingly find that reciprocal compensation
should apply to 1SP-bound traffic just as it does to local voice traffic.

We are also persuaded that reciprocal compensation is economically
efficient because it is cost based and imposes the cost of delivering traffic on the
carrier whose subscriber causes the cost by initiating the call. We further believe that
reciprocal compensation based on the elemental rates of transport, end office, and
tandem switching adopted on August 25, 1998 in our UNE Pricing Docket’” and
equaling $.00351 per minute is the most reasonable and appropriate interim inter-
carrier compensation mechanism we can require. The adoption of such a rate ensures
that BeliSouth will incur the same costs as it would if the calls in question were
delivered to a BeliSouth-served ISP.

We further believe that adopting a TELRIC-based compensation mechanism
is more likely to be consistent with the federal rule which will ultimately be adopted by
the FCC. Such a mechanism certainly appears to be consistent with the FCC's
traditional treatment of ISP-bound traftic and ISPs generally. It further appears that
such an interim mechanism is consistent with the provisions of the FCC's /SP
Declaratory Ruling as set forth above. Perhaps most importantly, however, the interim
inter-carrier compensation mechanism required herein appears to be the most
reasonable means of ensuring that ISP-bound traffic does not become a class of traffic

for which there is no mechanism of cost recovery.

7 In the Matier of Generic Proceedings: Considarstion of TELRIC Studies, Docket No. 26029 (Alabama Public

Service Commission, August 25, 1998) (hereinafter the UNE Pricing Dacket).
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The Conclusion of the Arbitration Panel as to Issue No. 1

Based on the foregoing discussion, the Arbitration Panel conciuded that,
pending the adoption of a federal rule by the FCC, dial-up calls to ISPs should be
subject to reciprocal compensation. The Panel further found that the reciprocai
compensation rate for such traffic should be based on the elemental rates of transport,
end office and tandem switching adopted in the Commission's UNE Pricing Docket and
equaling $.00351 per minute. The Arbitration Panel specifically rejected the BellSouth
position that the parties track ISP traffic pending the establishment of a federal rule and
retroactively apply any mechanism uitimately adopted by the FCC to such traffic.

The Findings and Conclusions of the Commission as to Issue No. 1

We concur with the Arbitration Panel's conclusion that pending the adoption
of a federal rule by the FCC, dial-up calls to ISPs should be subject to reciprocal
compensation. We further concur with the reasoning relied upon by the Arbitration
Panel in reaching that recommendation. It is, however, the belief of the Commission
that the public interest would be best served by requiring that the interim inter-carrier
compensation required herein be subject to retroactive “true-up” once the FCC issues
its final federal rule governing inter-carrier compensation for ISP-bound calis and said
rule becomes effective. More specifically,. we adopt the recommendation of the
Advisory Division that the compensation herein ordered for ISP-bound traffic be
retroactively "trued-up” to the leve! of inter-carrier compensation uitimately adopted by
the FCC.

In order to prepare for the eventuality of a “true-up” of the interim inter-carrier
compensation ordered herein for ISP-bound traffic, we hereby instruct the parties to
track all ISP-bound calis and their duration effective immediately upon the approval and
implementation of the interconnection agreement which will result from this Arbitration.
Once the FCC issues its anticipated federal rule governing inter-carrier compensation
for ISP-bound traffic and said rule becomes effective, that rule will prospectively govern
ithe compensation to be paid by the parties to this proceeding for ISP-bound traffic.

Similarly, the compensation ordered to be paid in this proceeding for ISP-bound traffic
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will be retroactively “"trued-up” to the FCC mechanism from the effective date of the
interconnection agreement that results from this Arbitration. {f through that retroactive
“true-up” process any funds are found to be owing by one party to the other, the party
owing such funds shall submit them to the opposite party within thirty (30) days of the
completion of the “"true-up” process.

IT IS SO ORDERED BY THE COMMISSION.
ISSUE NO. 2: FOR PURPOSES OF RECIPROCAL COMPENSATION SHOULD
ICG BE COMPENSATED FOR END OFFICE. TANDEM AND TRANSPORT
ELEMENTS OF TERMINATION WHERE ICG's SWITCH SERVES A GEOGRAPHIC
AREA COMPARABLE TO THE AREA SERVED BY BELLSOUTH's TANDEM
SWITCH (PETITION ISSUE 7).

The ICG Position

According to ICG, FCC Rule 51.71 1'% requires that where the interconnecting
carrier's switch serves a geographic area comparable to that served by the incumbent
local exchange carrier (*ILEC"), the appropriate rate for the interconnecting carrier's
additional cost is the incumbent's tandem interconnection rate. To be eligible for this
rate, the FCC requires only that the interconnecting carrier's switch serve the same
geographical area as the incumbent's switch. ICG asserts that the record indicates that
this is the case for ICG's switch in Alabama. Starkey, Tr. pp. 72, 102 Moreover, ICG
maintains that its switch performs the same functionality as the BeliSouth tandem
switch. In fact, ICG contends that its Lucent SESS switching platform meets the
definition and performs the same functions identified in the Local Exchange Routing
Guide (“LERG") for a tandem office and for a Class 4/5 switch.

The BellSouth Position

BellSouth's position regarding this issue is that if a call is not handled by a

switch on tandem basis, it is not appropriate to pay reciprocal compensation for the

tandem switching function. BellSouth accordingly maintains that it will pay the tandem

* 47 CFR §51.71
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interconnection rate if ICG's switch is identified in the LERG as a tandem. Vamer, Tr.
p. 413.

A tandem switch connects trunks and is an intermediate connection between
an originating telephone call location and the final destination of the call. K ICG's
switch is an end office switch, it is handling calls that originate or terminate to
customers served by that locai switch and is not a tandem switch. According to
BellSouth, ICG is thus seeking compensation for equipment it does not own and
functionality it does not provide.

BellSouth also asserts that the evidence in the record does not support ICG’s
position that it provides the transport elements. BellSouth maintains that the Act does
not contemplate that the compensation for transporting and terminating local traffic
should be symmetrical when one party does not actually provide the network facility for
which it seeks compensation. BellSouth accordingly urges the Commission to deny
ICG's request for tandem switching compensation when tandem switching is not
performed'®.

The Arbitration Panel’s Discussion of issue No. 2

The FCC's Rule 51.7113° expressly states that where the interconnecting
carrier's switch serves a geographic area comparable to that served by the ILEC's
tandem switch, the appropriate interconnection rate for the interconnecting carrier is
the tandem interconnection rate. We find nothing in the record to controvert ICG's
claim that its switch is geographically comparable to BeilSouth's tandem switch.
BellSouth does not in fact argue the issue of geographic comparability, but instead
argues distinctions in functional equivalency which are not requirements of the
aforementioned FCC Rule. Varner, Tr. pp. 413-415. Even if FCC Rule 51.711 is read
to include functional equivalency requirements as BellSouth seems to suggest, we find

that ICG has demonstrated the requisite functional equivalency by introducing evidence

' See BellSouth Brief at p. 13.
¥ 47 C.F.R. §51.711.
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that its Lucent SESS switch meets the definition of a tandem switch in the Local
Exchange Rauting Guide. Starkey, Tr. pp. 105-108.
The Conclusion of the Arbitration Panel as to Issue No. 2

Based on the foregoing discussion, the Arbitration Panel concluded that
ICG’s switch serves an area geographically comparabie to that served by BellSouth's
tandem switch and provides functionality comparable to that provided by BellSouth's
tandem switch. The Arbitration Pane! therefore conciuded that ICG is entitled to
reciprocal compensation at the tandem interconnection rate which is comprised of (1)
tandem switching; (2) transport between the BellSouth tandem and its end office
switches and (3) end office switching. The established TELRIC-based rates for these
elements equals $.00351 per minute pursuant to the Commission's UNE Pricing
Docket.

The Findings and Conclusions of the Commission as to Issue No. 2

The Commission concurs with the findings and conclusions of the Arbitration
Panel concerning this issue. We accordingly adopt the findings and conclusions of the
Arbitration Panel in that regard as our own.

IT IS SO ORDERED BY THE COMMISSION.
ISSUE NO. 3: SHOULD BELLSOUTH BE REQUIRED TO COMMIT TO
PROVISIONING THE REQUISITE NETWORK BUILDOUT AND NECESSARY
SUPPORT WHEN ICG AGREES TO ENTER INTO A BINDING FORECAST OF ITS
TRAFFIC REQUIREMENTS IN A SPECIFIED PERIOD (PETITION ISSUE 11).

The 1ICG Position

ICG points out that it relies on BellSouth end office trunks to deliver traffic to
ICG's switch. These trunks are usually BellSouth's responsibility to provision and
administer. ICG provides BellSouth with quarterly traffic forecasts to assist BellSouth
in planning for facilities to handle traffic between their mnetworks. BellSouth is under no
obligation to add more end office trunks even though ICG's forecasts may indicate that
additional trunking is necessary. Jenkins, Tr. pp. 235-236. ICG wants the option of

requiring BellSouth to provision additional end office trunks dictated by ICG's forecast.
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In exchange, !ICG will agree to pay BellSouth for any trunks which are not fully utilized
as indicated by the forecast. i.e., a take or pay agreement.

ICG maintains that under its proposal, BellSouth will not assume any risk for
additional trunks that are underutilized. ICG in fact asserts that it will assume all of the
risk. If this provision is ordered by the Arbitration Panel, ICG expects to use it
sparingly.

ICG asserts that BellSouth has agreed to a binding forecast mechanism on at
least two prior occasions in Alabama. ICG further maintains that BellSouth's revised
Statement of Generally Available Terms and Conditions (“SGAT") filed with the
Commission in September 1998 contains a binding forecast provision whiqh largely
mirrors the arrangement ICG requests. Also, in the interconnection agreement
between BellSouth and KMC Telecom |l, BellSouth agreed to a binding forecast
provision similar to that requested by ICG.

The BellSouth Position

BellSouth asserts that although it is continuing to analyze the possibility of
providing binding forecasts and has not foreclosed the idea, BeliSouth can not be
ordered to agree to binding forecasts because there is no requirement that it do so
pursuant to 47 U.S.C. §251. Varner, Tr. p. 416. BellSouth accordingly argues that
pursuant to 47 U.S.C. §252(c), binding forecasts are not properly subject to arbitration.
According to BellSouth, the binding forecast provision of BeliSouth's September 1998
SGAT provides that neither party is required to enter into a binding forecast.

The Arbitration Panel's Discussion of issue No. 3

The threshoid question regarding this issue is whether the Commission has
jurisdiction to require a binding forecast provision in a 47 U.S.C. §252 arbitration as
requested by ICG. BellSouth is correct in pointing out that there is not a specific
provision of 47 U.S.C. §251 which requires ILECs to enter binding forecasts. The
relevant inquiry, however, is not whether there is any direct reference to binding

forecast in 47 U.S.C. §251. but whether requiring binding forecasts is consistent with

P. 022
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the general interconnection obligations of ILECs as set forth in that section of the Act.
As noted below, we believe the answer to that inquiry is yes.

Pursuant to 47 U.S.C. §251(c)(2)(C). incumbent LECs are required to
provide interconnection with requesting carriers that is at least equal in quality to that
provided by the local exchange carrier to itself. ICG's binding forecast proposal clearly
relates to interconnection and is designed to ensure that such interconnection is
provided to ICG on a non-discriminatory basis. ICG's proposal, therefore, falls well
within the parameters of 47 U.S.C. §251 and the Commission’'s authority pursuant to
that section.

We note that BellSouth normally has the financial responsibility for the
facilities which ICG seeks to make subject to binding forecasts. Under the proposal put
forth by ICG, however, ICG will be required to pick up all or part of the cost for those
facilities by either (1) paying BellSouth one-twelfth of the tariffed price for the
forecasted plant, as a binding forecast fee, if the binding forecast trunks are used; or
(2) paying BellSouth one-hundred-percent of the tariffed price for the forecasted plant if
the trunks are not used. Jenkins, Tr. pp. 234-236. Clearly, ICG's proposal protects
BellSouth from assuming unreasonable or unnecessary risk. We accordingly find that
ICG's proposal is a just and reasonable basis for the parties to negotiate the details of
a binding forecast arrangement.

The Concluslion of the Arbitration Panel as to issue No. 3

Based on the foregoing, the Arbitration Panel concluded that it, and therefore
the Commission, had jurisdiction under the provisions of 47 U.S.C. §§251 and 252 to
require BellSouth to include a binding forecast provision in its interconnection
agreement with ICG. The Arbitration Pane! accordingly found that BellSouth should be
required to include in its interconnection agreement with ICG a provision which requires
the parties to negotiate in good faith the specific terms and conditions of binding
forecasts.

The Findings and Conclusions of the Commission as to Issue No. 3

The Commission concurs with the findings and conclusions of the Arbitration
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Panel concerning this issue. We accordingly adopt the findings and conclusions of the
Arbitration Panel in that regard as our own.

IT 1S SO ORDERED BY THE COMMISSION.
ISSUE NO. 4: SHOULD BELLSOUTH BE REQUIRED TO PROVIDE THE
“ENHANCED EXTENDED LINK” (EEL) AS A UNE COMBINATION (PETITION
ISSUE 4).

The ICG Position

ICG asserts that the provisioning of EELs as UNEs at the DS-0 and DS-1
level will act to extend the range of ICG's ability to serve customers, thus permitting
ICG to bring the benefits of competition to a much proader base of Alabama
businesses and customers than ICG is currently able to serve. ICG asserts that the
FCC’'s Rule 51.315(b)*' makes clear that if BellSouth curréntly combines loop. and
transport, BellSouth must make loop and transport available as a UNE combination at
UNE prices.

ICG asserts that the FCC's September 15, 1999 News Release, issued in
FCC Docket 99-238%2, makes clear that the Commission has the authority to require
8ellSouth to combine the loop and transport UNEs comprising the EEL under 47 U.S.C.
§251. Even to the extent that the EEL is not an existing combination within BellSouth’s
network, ICG asserts that the Commission should require BellSouth to make the EEL
available to ICG and other competitors. 1CG maintains that the Commission has the
authority under 47 U.S.C. §251 (c)(3) of the Act to order such UNE combinations. ICG
urges the Commission to use its authority to require BellSouth to provide EELs. 1CG
maintains that the EEL is an efficient mechanism for bringing the benefits of
competition to Alabama because it will aliow ICG and other CLECs to serve customers
without having to be collocated in a particular customer's serving central office.

ICG also argues that the EEL should be offered at the TELRIC-based UNE

prices established by the Commission. According to 1ICG, the total price charged by

jl 47 CFR §51.315(b).

= FGCC Promotes Local Tel wnunicetions Competition, FCC 99-238 (September 15, 1989) (hereinafter the
FCC's News Release)
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BeilSouth for the EEL should be the sum of (1) the TELRIC rate for an unbundled iocop;
(2) the TELRIC rate for a cross-connect of appropriate capacity; and (3) the TELRIC
rate for unbundied interoffice dedicated transport. BellSouth should not be permitted to
impose any charge for combining the individual elements.

ICG contends that the Commission has already awarded the EEL to
ITC~DeltaCom Communications, Inc. in its int.erconnection agreement with BellSouth.
ICG requires the same service in order to compete.

The BeilSouth Position

BeliSouth argues that the EEL is nothing more than a combination of three
separate UNE's which replicates private line and/or special access services. Varner,
Tr. p. 393. BellSouth further argues that at the time of the August 11, 1999 hearing,
there was no FCC rule requiring BellSouth to provide such a UNE combination and that
BellSouth should not, therefore, be ordered to provide such a combination of UNEs in
this proceeding. Varner, Tr. p. 376.

Absent an FCC order, however, Be!lSouth will, on a voluntary basis, provide
EELs through "Professionai Services Agreements.” BellSouth asserts that since those
offers are sepearate and apart from any obligations under 47 U.S.C. §§251 and 252,
there is no requirement that the EEL be provided at TELRIC rates. Therefore, the EEL
is offered at prices approximating retail.

The Arbitration Panel's Discussion of issue No. 4

The combination of UNEs has been one of the more contentious issues arising
from the passage of the Act and the rules originally promulgated by the FCC to
implement the requirements of the Act.® The rules governing UNE combinations
originally promulgated by the FCC in its Local Competition Order have their genesis in
47 U.S.C. §251(c)(3) which imposes on incumbent LECs:

“[Tihe duty to provide, to any requesting teiecommunications
carrier for the provision of a telecommunications service,
nondiscriminatory access to network elements on an unbundied
basis at any technically feasible point on rates, terms, and

> impiernentation of the Local Competition Provisions in The Telecommunications Act of 1996, First
g:dport and Order, CC Docket No. 96-98 (August 8, 1998) (hereinafter the FCC's “Local Competition
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conditions that are just, reasonable, and nondiscriminatory in
accordance with the terms and conditions of the agreement and
the requirements of this Section and §252. An incumbent local
exchange carrier shall provide such unbundled network
elements in a manner that aliows requesting carriers to
combine such elements in order to provide such
telecommunications service.”

Pursuant to the above provisions, the FCC adopted its Rule 51.315(b)** which
prohibits incumbent LECs from separating UNEs combined in their networks. The FCC
also adopted its Rule 51.31 5(c)y—~(f) which requires incumbent LECs to combine
previously uncombined elements™

The FCC reasoned that the only way to give meaning to the requirement that
incumbent LECs “shall provide such unbundled network elements in 8 manner that
allows requesting carriers to combine such elements” was tc interpret it as compelling
the incumbent LECs to do the combining for the benefit of the requesting carriers.”™
The FCC rejected the concept of requiring the requesting carrier to do the combining
itself as impossible because it found that “mew entrants lacked the facilities and
information about the incumbent's network necessary” to do the combining.27 The FCC,
therefore, reasoned that "we do not believe it is possible that Congress, having created
the opportunity to enter the local telephone markets through the use of unbundled
elements, intended to undermine that opportunity by imposing technical obligations on
requesting carriers that they might not be able to readily meet."*®

FCC Rules 51.315(b) and 51.315(¢c)-(f) were subsequently vacated by the United
States Court of Appeals for the Eighth Circuit which found that 47 U.S.C. §251(c)(3)
could not be read to levy a duty on incumbent LECs to do the actual combining of
elements.?® The Eighth Circuit's decision regarding FCC Rule 51.315(b) was, however,

reversed by the United States Supreme Court.® In reversing the Eighth Circuit, the

Supreme Court held that the FCC's interpretation of §251(c)(3) was “entirely rationat,

21 47 C.F.R. §51.315(b)

¥ 47 C.F.R. §51.315(c)-(f)

3‘: !:ccrs Local Competition Orger at 71203

2 0.

* 0.

:: lowa Utilities Board v. FCC, 120 F.3d 753 (Eighth Circuit 1987)
I AT&T Corp. v. lowa Utilities Board, 119 S.Ct.721(1999)
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=31 according to the

finding its basis in §251(c)(3)'s nondiscrimination requirement.
Supreme Court, Rule 51.315(b) was designed to prevent incumbent LECs from
imposing "wasteful costs” on requesting carriers and that it was “well within the bounds
of the reasonable for the [FCC) to opt in favor of ensuring against an anti-competitive
practice.”®

Although the Supreme Court's ruting clearly validated FCC Rule 51.315(b) and
the Eighth Circuit subsequently reinstated that Rule, there remained some uncenrtainty
regarding the impact of the rule due to the Supreme Court's decision to vacate the
FCC's Rule 51.319% on the grounds that the FCC had not adequately considered the
“necessary” and “impair’ standards of 47 U.S.C. §251(d)(2) in establishing its Rule 319
list of UNEs. FCC Rule 51.318 establishes the network elements that must be provided
on an unbundied basis and, therefore, cannot be “uncombined” pursuant to Rule
51.315(b) if they are already combined in the ILEC's network.

In its News Release issued on September 15, 1999, the FCC summarized a yet
to be released order addressing the reestablishment of the Rule 319 list of UNEs. The
FCC specifically noted therein that "[pjursuant to §51.315(b) of the Commission's
Rules, incumbent LECs are reguired to provide access to combinations of loop,
multiplexing/concentrating equipment and dedicated transport” — the components of the
EEL- if they are currently combined.”

Based on the foregoing, the Commission can and should require BellSouth to
provision the EEL at the DS-O and DS-1 levels where it currently combines those loops
with transport within its network. Reinstated FCC Rule 51.315(b) mandates such a
result given the FCC's specific statements conceming the EEL in its efforts to reinstate
the Rule 51.319 list of UNEs. Such a result is entirely consistent with controlling law

and the principles of efficient competition.

Y id. at 737
2 yd. at 738
3 47 C.F.R. §51.318
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Even though the FCC's Rule 51.31 5(c)-(f) requiring ILECs to combine previously
uncombined elements remains vacated at present,’ we nonetheless find that BellSouth
must, for a reasonable cost-based fee, combine the UNEs comprising the EEL for ICG
in situations where those elements currently are not combined in the BellSouth
network. We find support for this proposition not only from the Supreme Court's
discussion of the FCC's reasoning which undergirded the reinstatement of FCC Rule
51.315(b) in AT&T Corp.. but also from the Act generally at 47 U.S.C. §252.

In reinstating FCC Rule 51.315(b), the Supreme Court placed great emphasis on
the FCC's reliance on 47 U.S.C. §251(c)(3) and the FCC’'s pro-competitive logic in
general. Had FCC Rule 51.315(c)-(f) been before the Supreme Court in AT&T Corp..
we are quite sure that the Supreme Court's logic in reinstating FCC Rule 51.315(b)
would have clearly dictated reinstatement of Rule 51 .315(c)-(f). Such a result would be
logical because the same nondiscrimination requirement that undergirds Rule
51.215(b)’'s requirement that combined elements not be separated also underlies the
requirement that the incumbent LECs must combine elements for requesting carriers
which is codified in FCC Rule 51.315 (c)-(f). Thus, in light of the Supreme Court's
decision in AT&T Corp.., there is ample authority for the proposition that under 47
U.S.C. §251(c)(3), incumbent LECs can be required to combine UNEs for requesting
carriers.

Regardiess of the current status of FCC Rule 51.315(c)~(f), the Commission has
independent authority pursuant to 47 U.S.C. §252 to order EEL combinations on its
own. More particularly, 47 U.S.C. §252(c)(1) states that “[i]n resolving by arbitration ...
any open issues and imposing conditions on the parties to the agreement, a state
commission shall ... ensure that such resolution and conditions meet the requirements
of §251, including the regulations prescribed by the [FCC] pursuant to §251." 1t is
important to note that while the FCC's implementing reguiations are included among

the factors that state commissions must consider in implementing 47 U.S.C. §251, the

:1A;1rsu‘o(te)c.l(gy the FCC in its New Rejease, the Eighth Circuit is currently considering the Status of Rule
. C .
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Act plainly contempiates that the state's authority under 47 U.S.C. §251 is not restricted
to applying the FCC's rules. To the contrary, states are free to act as they see fit to give
substance to 47 U.S.C. §251 so long as they are not in conflict with the FCC's rules.

Wae arrived at the conclusion that the EEL must be provided to ICG by BeliSouth
even in situations where the elements comprising the EEL are not currently combined
in the BellSouth neiwork only after carefully undertaking the “necessary” and “impair”
analysis embraced by the Supreme Court in AT&T Corp. Among other things, we
considered the alternative methods end/or facilities available to ICG for the
provisioning of the functions that could be achieved by the EEL in circumstances yvhere
the network elements comprising the EEL are not presently combined in the BeliSouth
network. As part of that analysis, we assessed whether in those circumstances ICG
has alternative methods of providing the functionality achieved by the EEL without the
imposition of undue financial burden or a degradation of service.

From the foregoing analysis, we determined that the EEL is the only efficient
mechanism currently available to ICG for bringing the benefits of competition to
Alabama businesses and consumers because it will allow ICG to serve customers
without having to be collocated in the BellSouth Central Office serving that particular
customer. Widespread availability of the EEL will thus enable ICG to serve, and bring
the benefits of competition, to a much broader base of Alabama end users than it is
currently able to. The EEL is necessary to provide service, particularly in less dense
residential areas where collocation is not feasible. in such instances, the unavailability
of the EEL would certainly “impair” ICG's ability to provide service because there is no
other source for this access.

Further, if the EEL is made available only in circumstances where the UNEs
comprising it are already combined in the BellSouth network, 1ICG will be forced to incur
the unnecessary and duplicative costs associated with coliocating in the BellSouth
Central Offices where ICG has customers and BellSouth does not currently combine
the elements comprising the EEL. Such a scenario is cost prohibitive and requires ICG

to unnecessarily duplicate the public switched telephone network through widespread
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collocation. Holdridge, Tr. p 277 We find such a resuit unacceptable and

counterproductive to the development of competition in this state. We accordingly hold

that BellSouth must make the EEL available to ICG even in situations where the

elements comprising the EEL are not currently combined in the BellSouth network **
The Conclusion of the Arbitration Panel as to Issue No. 4

Based on the foregoing discussion, the Arbitration Panel found BellSouth's
arguments that the EEL should be prgvided outside the context of the Act and at prices
approximating retail services meritiess. The Arbitration Panel majority further found
that the EEL must be made available to ICG by BellSouth regardless of whether the
elements comprising the EEL are currently combined in the BellSouth network.* In all
cases, the Arbitration Panel found that EEL should be provided by BeliSouth at the
TELRIC-based UNE prices established by the Commission in the UNE Pricing Docket,
and at the DS-O and DS-1 levels. Specifically, the Arbitration Panel concluded that the
total price charged by BellSouth for the EEL should be precisely the sum of the
Commission established TELRIC rates for: (1) an unbundled loop; (2) a cross-
connect of appropriate capacity; and (3) unbundled interoffice dedicated transport.

The Arbitration Panel noted that BellSouth should not be permitted to impose
any charge for combining the individual elements set forth above where they are
already combined in the BelliSouth natwork.. However, the Arbitration Panel concluded
that BellSouth should be entitled to the impose a reasonable, cost-based fee for
combining the elements which comprise the EEL in situations where those elements
are not currently combined in the BellSputh network. The Arbitration Panel
recommended that the parties be required to submit cost studies establishing such a
fee such as soon as possible, but no later than sixty (60) days following the Order of
the Commission adopting the Arbitration Panel's recommendation in that regard. The
Arbitration Panel noted that the Commission shouid act expeditiously on the

establishment of such a combination fee or "glue charge.” Until the establishment of

** Arbitration Facilitator Gamer does not concur in the holding that the EEL should be made available
:v::o ;: circumstances where the elements comprising it are not already combined in the BellSouth
e .

3% g,
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such a fee by the Commission or an agreement among the parties concerning such a
fee. the Arbitration Panel held that BeliSouth should not be required to combine the
elements comprising the EEL where those elements are not currently combined in the
BellSouth network.

The Findings and Conclusions of the Commission as to issue No. 4

We fully concur with the findings and conclusions of the Arbitration Panel with
regard to the provision of the EEL by BeliSouth when the elements comprising the EEL
are already combined in BellSouth's network. The FCC’s long-awaited order regarding
UNEs was released on November 5, 1999 As anticipated, the FCC's UNE Order
prohibits incumbent LECs such as BellSouth from separating loop and transport
elements where they are currently combined. We accordingly hoid that based on the
ECC's UNE Order and the reasoning relied on by the Arbitration Panel, BellSouth must
provide the EEL to ICG in situations where the elements comprising the EEL are
currently combined in the BellSouth network.

The provision of the EEL by BeliSouth in situations where it is currently
combined in the BellSouth network shall be in accordance with the parameters
established by the FCC in its November 5, 1999 UNE Order. Further, the EEL shall be
provided at the TELRIC-based UNE prices established by the Commission in the UNE
Pricing Docket and at the DS-0 and DS-1 levels. Specifically, the total price charged by
BellSouth for the EEL shall be precisely the sum of the Commission-established
TELRIC rates for: (1) an unbundled ioop; (2) a cross connect of appropriate capacity;
and (3) unbundied interoffice dedicated transport.

With regard to the provision of the EEL in circumstances where the elements
comprising it are not already combined in the BellSouth network, the Commission
maijority, consisting of Commission President Sullivan and Commissioner Cook, does
not concur with the findings and conclusions of the Arbitration Panel. To the contrary,

the Commission maijority adopts the recommendation of the Advisory Division and finds

> Impiementation of the Local Competition Provisions of the Telecommunications Act of 1996, Third Report and

Order and Fourth Further Notice of Proposed Rulcmaking, CC Dacket No. 96-98 (November 3, 1999) (hereinaficr
the FCC's UNE Order)
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that it would be unwise to require an incumbent LEC such as BellSouth to combine
network elements that are not currently combined in its network since that issue is still
pending before the Eighth Circuit. BellSouth is not, therefore, required to provide the
combination of loop., multiplexing/concentrating equipment, and dedicated transport
where those elements are not currently combined in the BeliSouth network. However, in
the event that the Eighth Circuit subsequently determines that incumbent L ECs must
indeed combine UNEs, including the loop, multiplexing/concentrating equipment, and
dedicated transport where they are not currently combined in the incumbent LEC's
network. the Commission majority finds that BellSouth must, from the effective date of
such a requirement, combine UNEs for ICG in a manner consistent with any such
requirement so implemented.

it should be noted that Commissioner Wallace dissented from the
Commission majority and voted to accept the Arbitration Pane! majority’s
recommendation that BellSouth be required to combine the elements comprising the
EEL even in instances where those elements are not currently combined in the
BellSouth network. Commissioner Wallace does, however, concur with the notion that
BellSouth must be required to provide the EEL where it is not currently combined in the
BellSouth network in the event that the Eighth Circuit subsequently determines that
ILECs such as BellSouth must do so.

IT IS SO ORDERED BY THE COMMISSION.
ISSUE NO. 5: SHOULD VOLUME AND TERM DISCOUNTS BE AVAILABLE
FOR UNEs (PETITION ISSUE NO. 6).

The ICG Position

ICG asserts that when it commits to purchase a large volume of UNE's,
BellSouth benefits because it is able to use its facilities more efficiently, and its costs
per UNE go down. ICG represents that when BellSouth refuses to pass on any of
those benefits to ICG, not only does ICG not gain the benefits of economy that is has

generated for BeliSouth through its volume purchases, it faces a more efficient



NOV. -10° 99 (WED) 16:37 P. 033

DOCKET 27068 - #34

BellSouth in the marketpiace wherein BellSouth can offer lower prices to its retail
customers. Starkey, Tr. p. 120.

1ICG further contends that when ICG and BellSouth agree to provision UNEs
over long terms, BellSouth benefits through little or no volatility of demand, and
therefore, experiences little or no risk. According to ICG the result is that BellSouth can
more efficiently utilize its resources and decrease the likelihood of stranded investment.
Id.

ICG asserts that BellSouth should pass the above described saving and/or
economies on to ICG. ICG contends that it is within the authority of the Commission to
require BellSouth to do so.

The BeilSouth Position

BellSouth argues that neither the Act nor any FCC order or rule requires
volume and term discount pricing for UNEs. Varer, Tr. p. 412. BellSouth also
maintains that the UNE recurring rates that ICG will pay are cost-based in accordance
with the requirements of §252(d) and are derived using least-cost, forward looking
technology consistent with the FCC's rules. Furthermore, BellSouth argues that its
non-recurring rates already reflect any economies involved when multiple UNEs are
ordered and provisioned at the same time. id.

| BellSouth additionally contends that the TELRIC-based prices for UNEs set
by the Commission already incorporate the savings inherent in volume and term
purchases because they are calculated on future plant utilization and network costs,
not current utilization and network costs. BellSouth also asserts that its obligations to
provide statewide average loop prices precludes its ability to pass through savings
associated with volume purchases in a particular locality. BellSouth maintains that the
basis upon which ICG seeks volume and term discounts would require the Commission
to rethink the pricing methodology adopted in its UNE Pricing Docket. According to
BellSouth, the cost methodology empioyed by the Commission in that proceeding is

compliant with the provisions of the Act and the rules of the FCC. BellSouth, therefore,
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concludes that there is no reason to reconsider the cost methodology employed by the
Commission in that proceeding.
The Arbitration Panel’s Discussion of Issue No. 5

We conclude that the Commission clearly has jurisdiction to require volume
and term discounts for UNEs pursuant to 47 U.S.C. §252. In particular, 47 U.S.C.
§252(d)(1) dictates that prices for UNEs shall be established on the basis of cost and in
a non-discriminatory manner®.

While we concur with the basic premise of ICG's argument that UNE prices
must reflect cost savings attributable to UNE volume ang term purchases, we note that
there are various methods of achieving this resuit. The Panel finds that the method
which will most benefit overall competition in Alabama is to consider any cost savings
from increased UNE purchase volumes in establishing overall UNE rates. This is the
method that would most ensure that smaller CLECs are not disadvantaged.

We note at this juncture that the Commission previously determined UNE
prices generically in its UNE Pricing Docket. We, therefore, conclude that arguments
concerning cost savings from increased UNE purchase volumes and extended term
commitments must be addressed generically in the context of that previously
established Docket. We, therefore, recommend that ICG petition the Commission for
reconsideration of the previous findings entered in the UNE Pricing Docket if it feels
that the existing UNE prices do not generically incorporate cost savings resulting from
increased UNE purchase volumes and term commitments.

The Conclusion of the Arbitration Panel as to Issue No. §

Based on the foregoing, the Arbitration Panel concluded that any cost
savings resulting from increased UNE purchase volumes and extended term
commitments must be addressed generically in the context of fhe Commission’'s UNE
Pricing Docket. The Arbitration Panel, therefore, recommend that ICG Patition the

Commission for reconsideration of the previous findings entered in the UNE Pricing

¥ See 47 U.S.C. §§262(d)(1 MANIi).
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Docket if it feels that the UNE prices established therein do nat generically incorporate
cost savings resuiting from increased UNE purchase volumes and terrn commitments.
The Findings and Conclusions of the Commission as to lssue No. §

The Commission concurs with the findings and conclusions of the Arbitration
Panel concerning this issue. We accordingly adopt the findings and conclusions of the
Arbitration Panel in that regard as our own.

IT 1S SO ORDERED BY THE COMMISSION.

IT IS FURTHER ORDERED BY THE COMMISSION, That jurisdiction in this
cause is hereby retained for the issuance of any further order or orders as may appear
to be just and reasonable in the premises. |

IT IS FURTHER ORDERED, That this Order shall be efective as of the date
hereof.

DONE at Montgomery, Alabama this /¢ 1‘&‘ day of November, 1999.

ALABAMA PUBLIC SERVICE COMMISSION

Sullivan, President

/ loot.
Ja Commissioner
,d 2ar5e. pfa.éfazg_ , )

George C. Wallace, Jr., Commissioner

ATTEST: A True Copy
dema k °

Walter L. Thomas, Jr., Secretary
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California. Order Modifying and Denying Application for Rehearing of Decision 88-10-057 —
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into Competition for Local Exchange Service. 85-04-043 (Rutemaking) and 95-04-044 (Investigation)
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Delaware. Arbitration Award, In the Matter of the Petition of Global Naps South for the
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Docket No. 98-840 (Del. Pub. Serv. Comm'n Mar €, 1999)
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Oregon. Commission Decision, Order No. 86-218B, /n the Matter of Petition of Elactric Lightwave
for Arbitretion of Interconnection with GTE Northwest, ARB 81 (Or. Pub. LHil. Comm'n Mar. 17, 1989)
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Washington. Arbitrator's Report and Decision, /n the Matter of Petition for Arbitration of an
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BEFORE THE TENNESSEE REGULATORY AUTHORITY
Nashville, Tennessee

IN RE: Petition by ITC*DeltaCom Communications, Inc. for Arbitration of Certain
Unresolved Issues in Interconnection Agreement Negotiations Between

ITCADeltaCom and BellSouth Telecommunications, Inc.

Docket No. 99-00430

AFFIDAVIT OF DAVID A. COON

Comes the affiant, Dave Coon, and being duly sworn, deposes and says:

1. I am employed by BellSouth Telecommunications, Inc. ("BellSouth") as Director
— Interconnection Services for the nine-state BellSouth region. My career at BellSouth spans
over twenty years and includes positions in Network, Regulatory, Finance, Corporate Planning,
Small Business Services and Interconnection Operations. In my current position, I am involved
in the establishment, analysis and monitoring of BellSouth process measures and in the
development of BellSouth's Service Quality Measures ("SQMs"). 1 submit this Affidavit in
support of BellSouth's Motion for Reconsideration.

BellSouth Service Quality Measurements (""SQMs'")

2. BellSouth's SQMs were first developed in early 1998 in response to an order from
the Georgia Public Service Commission. The SQMs have evolved over time, and BellSouth
continues to update the SQMs to meet the needs of Competing Local Exchange Carriers
("CLECs"), to reflect new regulatory requirements, and to streamline performance reporting.

3. For example, in this arbitration proceeding with ITC"DeltaCom Communications,
Inc. ("DeltaCom"), BellSouth proposed adoption of the September 15, 1999 version of the
SQMs, which was the most current version at the time. Since the hearings, however, BellSouth

has released an updated version of the SQMs, which was released on February 29, 2000.




BellSouth proposes to include February 29, 2000 version of the SQMs in its interconnection
agreement with DeltaCom, a copy of which is attached to BellSouth's Final Best Offer.

4. The February 29, 2000 version of the SQMs differs from the September 15, 1999
version in several respects. For example, BellSouth has added six measurements for Local
Number Portability ("LNP"). In addition, Retail Analogs and Benchmarks, which previously
were under development, have been added to the February 29, 2000 version of the SQMs. As the
SQM s are continually updated, BellSouth will seek to incorporate the most recent version of the
SQMs in its interconnection agreements so that BellSouth's performance is continually being
evaluated on a uniform basis for all CLECs. For example, if DeltaCom were to sign an
interconnection agreement with BellSouth today, the agreement would. include the latest version
of the SQM, dated July 2000, which is posted on the BellSouth web site, and includes several
new measurements and additional levels of product disaggregation.

BellSouth's Performance Measurements Analysis Platform ("PMAP'")

5. In connection with the development of the SQMs in early 1998, BellSouth began
designing the system that would be used to collect, process, and report performance data to
correspond to the performance measurements reflected in the SQMs. This system is called
BellSouth's Performance Measurement and Analysis Platform ("PMAP"). PMAP was fully
deployed in March 1999, although it has been continually enhanced. Additions or modifications
to BellSouth's SQMs require further enhancements and changes to PMAP.

6. The PMAP system is extremely complex, primarily because of the sheer size of
the database itself and the amount of data that must be extracted, loaded, and analyzed each
month. For example, for the August 1999 production cycle, 65 million records composing 18

Gigabytes of data had to be transported and processed. To put this in perspective, one page of




this document would require about 2 Kilobytes of storage. PMAP processes the equivalent of 9
million pages each month. Concerning overall size, the current PMAP database is approximately
2.5 Terabytes in size. This translates to 1.25 billion pages of text documents. Because of this
enormous size, addition of any new reporting requirements must be carefully evaluated.

7. Complexity also arises from the fact that PMAP is attempting to join together data
from many disparate information systems that use different operating platforms, data structures,
and identifier codes. Moving the data from one database to another may not be a straightforward
task. For example, the date structures for one database may use a "day-month-year" format while
another uses a "month-day-year" format. If there are 5 million records that must be moved over
from one database to the other, every one of the records must have its date structure changed
before it is read into the other database. Similarly, if the record's timestamp on one system uses a
timestamp that goes down to milliseconds, while another uses hundredths of a second, logic must
be created to round up the timestamp before moving it into the new database. In PMAP,
multiple checks like these must be made on all 65 million records, and adjustments done before
the data can be transported into the PMAP database.

8. In addition, many performance reports require correlating bits and pieces of data
from different groups with BellSouth, including Ordering, Provisioning, and Maintenance &
Repair. Data that is important to the Ordering group may be largely irrelevant to the
Provisioning group, which means that the data systems used by the Provisfoning group may
capture very little of this "irrelevant" data. Complication arises out of properly identifying and
extracting these key bits and pieces of data from each system and associating them so that correct
information can be provided. For example, to identify a certain type of product might require the

extraction of characters 89-93 out of a 110-character Provisioning code and cross-reference it




against characters 20-22 of a 40 character Ordering code before the final product identification
can be made. Product identification in PMAP and the appropriate levels of disaggregation
require many types of these operations.

9. Currently, PMAP is used to generate performance reports that are available to
CLEC:s across BellSouth's region and to maintain the raw data files used to generate such reports.
Reports are produced on a CLEC-specific and CLEC-aggregate basis for each BellSouth state
and on a regional basis, with applicable information concerning BellSouth's retail performance.
The raw data maintained in PMAP are CLEC-specific that allows each CLEC to drill down to the
individual service order or trouble ticket level. Each CLEC can download its raw data file and
create an excel spreadsheet to access its performance data.

10.  PMAP is a leading data collection and reporting system. It recently was
nominated for the 2000 Computerworld Smithsonian Award, which recognizes outstanding
accomplishments in the computing field. According to Emst & Young, which nominated PMAP
for this award, "BellSouth's PMAP data warehouse represents an extraordinary accomplishment
in transferring legacy system data elements into meaningful performance measurement
information for its wholesale customers and regulators. BellSouth sets the industry standard for

performance measurement data management."

Impacts To PMAP Of Adding New Performance Measures or Modifying
Existing Measures

11. Whenever a new performance measurement is added to BellSouth's SQMs or
when the existing SQMs are modified, corresponding changes must be made to PMAP in order
to generate data and reports that are disaggregated appropriately across states, products, etc.

Each new or modified performance measurement also necessitates the development of new



viewing formats on BellSouth's website, so what appears to be an uncomplicated request
generally involves a much larger effort. The impacts to PMAP of adding or modifying the SQMs
can be roughly categorized along three dimensions: (i) development impacts; (ii) operational
impacts; and (iii) system impacts.

12. The development impacts address the requirements definition, software
development, and unit/system testing that must occur from end-to-end to report the new
information. Generating a new performance measurement or modifying an existing measurement
would impact the PMAP system from a development standpoint in the following manner
(assuming the data is not currently in the system); (i) the business logic required to properly
process and present the data must be understood; (ii) the source systems (e.g., LEO, LON, SOCS,
etc.) containing the data must be identified; (iii) the source system owners must modify the
programs that pull the data from their database and place it into a file available to PMAP; (iv) the
automated extract computer programs that PMAP uses to pull/reformat/transform the above
source system file must be modified; (v) the computer programs that group, transform, and
aggregate the data in a meaningful manner must be created and‘ any interdependencies identified
and validated; (vi) the audit trail processing that tracks record counts as the data moves through
the various stages of PMAP must be modified; (vii) the computer programs which search the
databases and build the reports must be created; and (viii) the new reports must be unit tested for
accuracy, and then system tested to ensure the changes have not adversely affected the existing
reports.

13. The operational impacts address issues such as how the processing cycle and
window are impacted by the addition of computer processing routines. Generating a new

performance measurement or modifying an existing measurement would impact the PMAP




system from an operational standpoint in the following manner: (i) the impacts to the current
time-constrained processing window must be evaluated (i.e., can BellSouth still produce all
reports within the current window and still report monthly in a reasonable period of time); (ii) the
production processes, such as job processing order, processing automation programs, and
integrity checks must be evaluated and modified; (iii) service level agreements with the source
data owners must be arranged so that BellSouth can receive the data in a timely manner (or does
BellSouth need to fund changes to those system so that they can provide data in a timely
manner?); and (iv) the bandwidth of the current network to allow BellSouth to move all the
information about in a timely manner must be assessed.

14 The system impacts address requirements for additional disk space, database
changes, processor loading, system reporting security and staffing. Generating a new
performance measurement or modifying an existing measurement would impact the PMAP
system from a systems standpoint in the following manner: (i) the Development, Test, and
Production databases must be modified to provide new space in the database to place the new
data; (ii) data storage requirements must be reviewed to ensure that BellSouth has available disk
storage capacity for both the data itself and any mirrored data; (iii) the database and web security
tables must be updated to reflect who should have access to the new reports; (iv) system loading
assessments must be made to see whether the extra report processing requires the addition of
more processors so that processing windows can be met; (v) the tape backup system must be
examined to ensure that the data can be safely backed up in a timely manner; and (vi) an
assessment must be made of the labor resources required to perform the new development.

Scheduled Enhancements To PMAP




15. BellSouth is currently in the midst of enhancing PMAP. First, with well over 800
CLEC:s in BellSouth's region and with the corresponding increase in the volume of performance
data BellSouth is currently generating, the system is presently at capacity. Work is currently
underway to replace and upgrade the computer hardware used in PMAP and to reprogram much
of the software so that the monthly reports can be produced more efficiently. The cost of these
replacements and upgrades will be approximately $2-3 million.

16.  Second, in addition to these hardware and software enhancements, programming
also is underway to produce product reporting required by the FCC's 319 Remand Order, such as
Digital Subscriber Lines, Enhanced Extended Links and Loop Port Combinations. This product
reporting will assist CLECs purchasing these types of products in assessing BellSouth's
performance.

17. Third, BellSouth is in the midst of extensive programming necessary to
implement the statistical testing and comparisons required for the implementation of BellSouth's
latest Voluntary Self Effectuating Enforcement Mechanisms proposal ("VSEEM II"). VSEEM
III has been accepted by several CLECs on a regional basis, including e.spire, ICG, and KMC
Telecom, and has been offered to other CLECs, including DeltaCom.

18. The enhancements described above are extensive and require considerable
resources to implement. BellSouth expects to complete all of these enhancement activities by
December 2000. However, in the interim and until these enhancements are completed,
developmental work for any new performance measurement or any modification to an existing
measurement that requires programming cannot begin. As a result, most of the modifications to
BellSouth's SQMs ordered by the Arbitrators in the DeltaCom arbitration cannot be implemented

until the first or second quarter of 2001, at the earliest.




19.  While conceivably BellSouth could stop work on the enhancements currently
underway in order to implement the modifications ordered by the Arbitrators, BellSouth's doing
so would have any number of undesirable consequences. For example, without increasing
PMAP's capacity, the ability of CLECs to continue to obtain timely performance reports and raw
data would be adversely affected. In addition, BellSouth's ability to implement new Rule 319
measurements would be delayed, even though it is obligated and has been requested by numerous
CLECs to make these measurements available. Furthermore, while BellSouth is prepared to
include VSEEM 111 in its interconnection agreement with DeltaCom, implementation of this
proposal would be delayed if work on the enhancements to PMAP currently underway were
temporarily halted.

Arbitrators' Modifications To BellSouth's SOMs

20.  T'have reviewed the transcript of the Arbitrators' deliberations on April 4, 2000, a
copy of the written motion presented by Director Greer, the Arbitrators' Interim Order of
Arbitration Award dated August 11, 2000, and the requirements of the Texas Plan Measurement
("Texas Plan"). The Texas Plan referenced in the Arbitrators' decision was proposed by ICG
Communications. Nevertheless, I am generally familiar with the terms of the Texas Plan and
offer the following comments on the Arbitrators' proposed modifications to BellSouth's SQMs.

21. Issue 1: Remove the SOM on Firm Order Confirmation Timeliness. The Firm

Order Confirmation ("FOC") Timeliness measure currently reflected in BellSouth's SQMs was
ordered by both the Georgia and Louisiana Public Service Commissions in their generic
performance measurement dockets. Therefore, BellSouth must continue to produce this
measurement, at least in BellSouth's other states. While BellSouth conceivably could produce a

different FOC timeliness measure just for Tennessee, this would result in different data being




provided to CLECs depending upon the states in which they are operating, which would
complicate their ability to evaluate BellSouth's FOC performance.

22. Issue 2: Add Percent Firm Order Confirmation Returned Within Specified Time

(Texas Plan No. 5).  BellSouth's existing FOC Timeliness measure currently captures most of

the information that would be included in this proposed measurement. In fact, this information
could be derived from the existing BellSouth FOC Timeliness measure simply by adding up the
intervals displayed on BellSouth's report, although this would not account for the out of hour
exclusions identified in the Texas Plan. Like the Texas Plan, BellSouth's FOC Timeliness
measurement reflects the Percent of FOCs returned within specified time frames and provides an
average interval measurement. These time frames include those supported in the Texas Plan plus
additional time frames not currently supported in the Texas Plan, which also includes an average
FOC interval.  BellSouth's FOC Timeliness measurement also provides for greater
disaggregation of the data, separating BellSouth's performance for Manual, Fully Mechanized,
and Partially Mechanized orders. By contrast, the Texas Plan disaggregates only by Mechanized
and Manual orders. Although BellSouth believes that its FOC Timeliness measurement is more
comprehensive than the corresponding measurement under the Texas Plan, BellSouth could
implement the necessary programming changes to replicate precisely the data captured by Texas
Plan Measurement No. 5 by the first quarter of 2001.

23. Issue 3: Add Percent Mechanized Rejects Returned within one ilour of receipt of

reject in LASR (Texas Plan No. 10). This measurement was not included in DeltaCom's

proposed performance measurements. BellSouth also does not have an application called
"LASR," although presumably this would equate to rejects of mechanized Local Service

Requests submitted via BellSouth's ordering interfaces. In the current BellSouth SQMs, the




Percent Rejected Service Requests measurement reflects the percent of mechanized rejects
returned within one hour of receipt along with seven other time increments. The additional time
increments are 0-4 minutes, 4-8 minutes, 8-12 minutes, 12-60 minutes, 1-8 hours, 8-24 hours,
and greater than 24 hours. Thus, BellSouth's existing measurement is more comprehensive than
the Texas Plan measurement. As in the case with Issue 2 above, the Texas Plan measurement No.
10 could be derived simply by adding up BellSouth's existing timeframes in the SQM. However,
to replicate exactly the Texas Plan measurement, BellSouth would be required to make
programming changes that could be implemented by the first quarter of 2001.

24. Issue 4: Add Percent of Accurate and Complete Formatted Mechanized Bills

(Texas Plan No. 15). This measurement was not included in DeltaCom's proposed performance

measurements. Based on BellSouth's review of the Texas Plan, this measurement simply
produces a report that reflects whether all of the components of the bill are added up correctly by
the computer producing the bill. Thus, this measurement does not reflect the accuracy of the bill,
but only that the computer added the numbers correctly, regardless of whether the amount
actually billed is correct. Additionally, the Texas Plan measurement applies only to EDI billing
data, which further limits its usefulness. By contrast, BellSouth's SQM for Invoice Accuracy
reflects the adjustment to total billed revenues from monthly adjustments in CLEC bills versus
the same level of adjustment for BellSouth retail bills. This comparison provides a more
accurate reflection of any discrepancies in the billing treatment for CLECs versus BellSouth
retail than could possibly be obtained using the Texas Plan measurement. Nevertheless,
BellSouth could, for EDI orders only, modify its billing system to capture the requested data and

could produce the corresponding performance data by the second quarter of 2001.
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25. Issue 5: Add Billing Completeness (Texas Plan No. 17). This measurement was

not included in DeltaCom's proposed performance measurements. Furthermore, the data
necessary to produce this measurement is not currently available from BellSouth's billing
systems, CRIS and CABS. In order to produce this measurement in accordance with the Texas
Plan, BellSouth would have to make modifications to both CRIS and CABs, which because of
the numerous other planned modifications to BellSouth's billing systems that are already in
progress, would likely not be completed before the second quarter of 2001.  Modifications
would then have to be made in BellSouth's PMAP system to capture this data and deliver the
reports, which could be available by the fourth quarter of 2001.

26. Issue 6: Add Unbillable Usage (Texas Plan No. 20). This measurement was not

included in DeltaCom's proposed performance measurements. Furthermore, the data necessary
to produce this measurement is not currently available from BellSouth's billing systems, CRIS
and CABS. In order to produce this measurement in accordance with the Texas Plan, BellSouth
would have to modify both CRIS and CABs, which, because of the numerous other planned
modifications to BellSouth's billing systems that are already in progress, would likely not be
completed before the second quarter of 2001. Modifications would then have to be made in
BellSouth's PMAP system to capture this data and deliver the reports, which could be available
by the fourth quarter of 2001.

217. Issue 7: Add Percent Busy in the Local Service Center (Texas Plan No. 23).

BellSouth does not believe there is any need for this measurement because, unlike SBC,
BellSouth has engineered the trunk groups connecting to the BellSouth ordering center so that all
calls are routed to the trunk groups serving the ordering center without blocking. This means

that no busy signal is encountered by a CLEC calling the BellSouth ordering center. Therefore,
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BellSouth's SQM measurement, Speed of Answer in the Ordering Center, which measures the
time the call is in the queue, is a more accurate reflection of BellSouth's performance for calls to
the ordering center. Because no busy signal is encountered, if BellSouth were required to
produce this measurement as defined in the Texas Plan, the report would display zero every
month. Nevertheless, the programming changes necessary to implement this measurement could
be completed by the second quarter of 2001.

28. Issue 8: Add Percent Busy in the Local Operations Center (Texas Plan No. 26).

This measurement was not included in DeltaCom's proposed performance measurements,
although DeltaCom did request that BellSouth measure the percent busy in BellSouth's UNE
Center. However, BellSouth does not believe there is any need for this measurement because,
unlike SBC, BellSouth has engineered the trunk groups connecting to the BellSouth provisioning
and repair centers so that all calls are routed to the trunk groups serving those centers without
blocking. This means that no busy signal is encountered by a CLEC calling the BellSouth
provisioning and repair centers. Therefore, BellSouth's SQM measurement, Average Answer
Time — Repair Center, which measures the time the call is in the queue, is a more accurate
reflection of BellSouth's performance for calls to the provisioning and repair centers. Because no
busy signal is encountered, if BellSouth were required to produce this measurement as defined in
the Texas Plan, the report would display zero every month. Nevertheless, the programming
changes necessary to implement this measurement could be completed by the second quarter of
2001.

29. Issue 9: Add Percent Installations Completed within Industry Guidelines for LNP

with Loop (Texas Plan No. 56.1). This measurement was not included in DeltaCom's proposed

performance measurements. However, BellSouth's new SQM measurement, Percent Missed
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Installation Appointments for LNP, provides basically the same information captured under the
Texas Plan measurement for mechanized LSRs, with some variation in the level of
disaggregation. The BellSouth measurement disaggregates by LNP and UNE Loop associated
with LNP, and Total Misses vs. End User Caused Misses. This measurement is now available
and is described in greater detail in the February 2000 version of BellSouth's SQMs. However, to
produce this measurement exactly as defined in the Texas Plan would require programming work
that could not be completed before the second quarter of 2001.

30. Issue 10: Add Average Response Time for Loop Makeup Information® (Texas

Plan No. 57). This measurement was not included in DeltaCom's proposed performance
measurements. However, the process by which CLECs obtain loop makeup information is the
same for CLECs as it is for BellSouth retail, which ensure that BellSouth provides
nondiscriminatory access. Currently, BellSouth does not have the capability to capture the time
and the date when loop makeup information is requested or provided. Thus, in order to develop
this measurement as defined in the Texas Plan, BellSouth would have to develop a new system
capability to produce the data as well as modify BellSouth's PMAP system to capture and
produce reports on BellSouth's performance. The estimated timeframe for completing this work
is the first quarter of 2002.

31. Issue 11: Add Directory Assistance Average Speed of Answer (Texas Plan No.

80). This measurement was not included in DeltaCom's proposed performance measurements.
However, BellSouth's existing SQM measurement, Average Speed to Answer (Directory
Assistance), is the same as this Texas Plan measurement.

32. Issue 12: Add Operator Services Speed of Answer (Texas Plan No. 80). This

measurement was not included in DeltaCom's proposed performance measurements. However,
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BellSouth's existing SQM measurement, Average Speed to Answer (Toll), is the same as this
Texas Plan measurement.

33. Issue 13: Add Percentage of LNP Only Due Dates within Industry Guidelines

(Texas Plan No. 91). This measurement was not included in DeltaCom's proposed performance

measurements. BellSouth believes that its new measurement, Percent Missed Installation
Appointments for LNP, provides this Authority and DeltaCom with the necessary information to
identify any discrimination with respect to number portability. This measurement is now
available and is described in greater detail in the February 2000 version of BellSouth's SQM:s.
The data necessary to calculate the measurement as defined in the Texas Plan, however, is not
currently available because BellSouth lacks the LNP Gateway updates ’and feature packages that
capture LNP due dates, which SBC already has in place. BellSouth is in the process of
purchasing a portion of these LNP Gateway updates and feature packages, which should be in
place by the fourth quarter of 2000. The original planned date of third quarter of 2000 was
delayed due to programming errors uncovered during the testing of the third party vendors
platforms. BellSouth made the decision to postpone implementation of these platforms until the
deficiencies were corrected so that existing LNP functionality would not be negatively impacted.
The new scheduled turn-up date for the new platforms is next month which means that data will
not be available until sometime in the fourth quarter 2000. After the LNP Gateway updates and
feature packages have been fully installed ahd tested, modifications would have to be made to the
BellSouth PMAP system in order to collect the relevant data and produce the requisite
performance report. BellSouth believes this measurement could be produced by the second

quarter of 2001.
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34.  Issue 14: Add Percentage of Time the Old Service Provider Releases the

Subscription Prior to the Expiration of the second 9 Hour ( T2) Timer (Texas Plan No. 92). This

measurement was not included in DeltaCom's proposed performance measurements. However,
BellSouth has developed a new measurement, Average Disconnect Timeliness & Disconnect
Timeliness Interval Distribution, which BellSouth believes more accurately reflects its
performance in responding to the CLEC message to activate the number porting. BellSouth's
measurement defines disconnect timeliness as the interval between the time the LNP Gateway
receives the "Number Ported" message from Numbering Plan Administrative Center (signifying
the CLEC activation of number porting) until the time that service is disconnected. This interval
effectively measures BellSouth's responsiveness by isolating it from impacts that are caused by
CLEC related activities. The data necessary to calculate the measurement as defined in the Texas
Plan, however, is not currently available because BellSouth lacks the LNP Gateway updates and
feature packages that capture LNP due dates, which SBC already has in place. BellSouth is in
the process of purchasing a portion of these LNP Gateway updates and feature packages, which
should be in place by the fourth quarter of 2000. The original planned date of third quarter of
2000 was delayed due to programming errors uncovered during the testing of the third party
vendors platforms. BellSouth made the decision to postpone implementation of these platforms
until the deficiencies were corrected so that existing LNP functionality would not be negatively
impacted. The new scheduled turn-up date for the new platforms is next month which means that
data will not be available until sometime in the fourth quarter 2000. After the LNP Gateway
updates and feature packages have been fully installed and tested, modifications would have to

be made to the BellSouth PMAP system in order to collect the relevant data and produce the
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requisite performance report. BellSouth believes this measurement could be produced by the
second quarter of 2001.

35. Issue 15: Add Percentage of Customer Account Restructured Prior to LNP Due

Date (Texas Plan No. 93). This measurement was not included in DeltaCom's proposed

performance measurements. Furthermore, the data necessary to calculate the measurement as
defined in the Texas Plan is not currently available because BellSouth lacks the NP Gateway
updates and feature packages that capture the restructuring of customer accounts, which SBC
already has in place. BellSouth is in the process of purchasing a portion of these LNP Gateway
updates and feature packages, which should be in place by the fourth quarter of 2000. The
original planned date of third quarter of 2000 was delayed due to programming errors uncovered
during the testing of the third party vendors platforms. BellSouth made the decision to postpone
implementation of these platforms until the deficiencies were corrected so that existing LNP
functionality would not be negatively impacted. The new scheduled turn-up date for the new
platforms is next month which means that data will not be available until sometime in the fourth
quarter 2000. After the LNP Gateway updates and feature packages have been fully installed and
tested, modifications would have to be made to the BellSouth PMAP system in order to collect
the relevant data and produce the requisite performance report. BellSouth believes this
measurement could be produced by the second quarter of 2001.

36. Issue 16: Add Percentage Pre-mature Disconnects for LNP Orders (Texas Plan

No. 96). This measurement was not included in DeltaCom's proposed performance
measurements. Furthermore, the data necessary to calculate the measurement as defined in the
Texas Plan is not currently available because BellSouth lacks the LNP Gateway updates and

feature packages that capture premature disconnects for LNP orders, which SBC already has in
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place. BellSouth is in the process of purchasing a portion of these LNP Gateway updates and
feature packages, which should be in place by the fourth quarter of 2000. The original planned
date of third quarter of 2000 was delayed due to programming errors uncovered during the testing
of the third party vendors platforms. BellSouth made the decision to postpone implementation of
these platforms until the deficiencies were corrected so that existing LNP functionality would not
be negatively impacted. The new scheduled turn-up date for the new platforms is next month
which means that data will not be available until sometime in the fourth quarter 2000. After the
LNP Gateway updates and feature packages have been fully installed and tested, modifications
would have to be made to the BellSouth PMAP system in order to collect the relevant data and
produce the requisite performance report. BellSouth believes this measurement could be
produced by the second quarter of 2001.

37.  Issue 17: Add Average Days Required to Process a Request -- Poles, Conduit,

Rights of Way (Texas Plan No. 106). This measurement was not included in DeltaCom's

proposed performance measurements. Furthermore, BellSouth does not believe it is necessary to
produce this measurement, particularly since the FCC has already determined that BellSouth
provides nondiscriminatory access to poles, ducts, conduits, and rights of way. Second Louisiana
Order, CC Docket 98-121, § 174. The FCC made this determination based upon BellSouth's
"nondiscriminatory procedures for access to poles, ducts, conduits and rights-of-way," without
the need for data reflecting the "average days required to process a request.” BellSouth does not
currently capture the date when requests for access to poles, ducts, conduits, and rights-of-way
are made or when such requests are processed. To develop this measurement as defined in the
Texas Plan, BellSouth would be required to implement a new system capability to capture the

data as well as to modify BellSouth's PMAP system to produce reports on the performance of the
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new system capability. The estimated timeframe for implementation is the second quarter of

2001.

38. Issue 18: Add Cageless Collocation to the Level of Disaggregation on BST's

SOM "Collocation Average Response Time." BellSouth had begun efforts to measure its

performance with respect to cageless collocation before the Arbitrators' decision in this docket,
and BellSouth fully intends to include this measurement as part of its SQMs. The data necessary
to produce this report will be captured electronically when BellSouth's new web-based
collocation ordering interface becomes available the fourth quarter of this year. The original date
of third quarter has been delayed due to BellSouth’s underestimating the complexity of
developing the new web-based collocation ordering interface. Once the data is available,
modifications will be made to BellSouth's PMAP system to capture the data and produce reports,
which should be completed by the end of the first quarter of 2001.

39. Issue 19: Add Cageless Collocation to the Level of Disaggregation on BST's

SOM "Collocation Average Arrangement Time." BellSouth had begun efforts to measure its

performance with respect to cageless collocation before the Arbitrators' decision in this docket,
and BellSouth fully intends to include this measurement as part of its SQMs. The data necessary
to produce this report will be captured electronically when BellSouth's new web-based
collocation ordering interface becomes available the fourth quarter of this year. The original
deployment date was delayed due to the complexity of developing the new web-based collocation
ordering interface. Once the data is available, modifications will be made to BellSouth's PMAP
system to capture the data and produce reports, which should be completed by the end of the first

quarter of 2001.
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40. Issue 20: Add Cageless Collocation to the Level of Disaggregation on BST's

SOM "Collocation Percent of Due Dates Missed." BellSouth had begun efforts to measure its

performance with respect to cageless collocation before the Arbitrators' decision in this docket,
and BellSouth fully intends to include this measurement as part of its SQMs. The data necessary
to produce this report will be captured electronically when BellSouth's new web-based
collocation ordering interface becomes available the fourth quarter of this year. The original due
date was delayed due to the complexity of developing the new web-based collocation ordering
interface. Once the data is available, modifications will be made to BellSouth's PMAP system to
capture the data and produce reports, which should be completed by the end of the first quarter of
2001.

4]1.  Issue 21: Add Percentage of Updates Completed into the DA Database within 72

Hours for Facility Based CLECs (Texas Plan No. 110). This measurement was not included in

DeltaCom's proposed performance measurements. Furthermore, there is no need to measure the
timeliness of directory assistance updates because all directory assistance database updates are
processed at the same time and in the same manner for BellSouth retail customers and CLEC
customers. This ensures that BellSouth is providing nondiscriminatory access to directory
assistance. In order to produce this measurement as defined in the Texas Plan, BellSouth would
not only have to modify PMAP, but also would be required to make major changes in several
database administration systems in order to capture and report the date and time of DA updates
and to separately segregate DA updates submitted from facilities-based CLECs. The earliest this
measurement could be available would be the second quarter of 2001.

42. Issue 22: Add Average Update Interval for DA Database for Facility Based

CLECs (Texas Plan No. 111). This measurement was not included in DeltaCom's proposed
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performance measurements. Furthermore, there is no need to measure the timeliness of directory
assistance updates because all directory assistance database updates are processed at the same
time and in the same manner for BellSouth retail customers and CLEC customers. This ensures
that BellSouth is providing nondiscriminatory access to directory assistance. In order to produce
this measurement as defined in the Texas Plan, BellSouth would not only have to modify PMAP,
but also would be required to make major changes in several database administration systems in
order to capture and report the date and time of DA updates and to separately segregate DA
updates submitted from facilities-based CLECs. The earliest this measurement could be available
would be the second quarter of 2001.

43. Issue 23: Add Percentage of DA Database Accuracy for Manual Updates (Texas

Plan No. 112). This measurement was not included in DeltaCom's proposed performance
measurements. Furthermore, under the Texas Plan, the data necessary to calculate this
measurement is not captured by SBC, but rather is provided by the various CLECs, which is then
"verified" by SBC in producing the performance report. = None of BellSouth's SQMs is
dependent upon data furnished by CLECs, and requiring BellSouth to determine its performance
based upon such data would be inconsistent with the Arbitrators' decision to "approve the use of
BellSouth data for all measurements and calculations ...." Transcript of Proceedings, Tr. at 22.
Because this Texas Plan measurement is dependent upon CLEC-furnished data, BellSouth is
unable to provide a reasonable commitment date for when this measurement could be available
until DeltaCom and every other CLEC indicate when they would be able to furnish the requisite
data, even assuming they are willing to do so.

44, Issue 24: Add Percentage of Premature Disconnects (Coordinated Cutovers)

(Texas Plan No. 114). BellSouth is developing a new performance measurement, "Hot Cut"

20




Timeliness," which will capture data concerning the timeliness with which BellSouth performs
"hot cuts" of unbundled loops. This measurement was produced manually in July of this year. It
will provide the Authority and DeltaCom with the information necessary to ensure that BellSouth
is providing nondiscriminatory access to unbundled loops. The difference between BellSouth's
"Hot Cut" measurement and the measurement as defined in the Texas Plan is that the proposed
BellSouth measurement captures the difference in actual cutover time before and after the agreed
upon planned cutover time. In contrast, the Texas Plan measurement only addresses the
difference in cutover time before the planned cutover time. In order to develop the measurement
as defined in the Texas Plan, BellSouth would be required to modify its PMAP system, which
could be completed by the second quarter of 2001.

45. Issue 25: Add Percentage of Missed Mechanized INP Conversions (Texas Plan

No. 116). This measurement was not included in DeltaCom's proposed performance
measurements. Furthermore, little use would be served in gathering performance data on Interim
Number Portability conversions, since Interim Number Portability has been replaced with LNP in
most parts of Tennessee. As of March 31, 2000, BellSouth has implemented LNP in 177 of the
201 wire centers in the State. The 24 wire centers were LNP has not been deployed are in
primarily rural areas and include: Dayton, Jasper, Whitwell, Camden, Greenfield, Huntingdon,
Medina, Selmer, Trenton, Dandridge, Rogersville, Surgoinsville, White Pine, Harriman,
Rockwood, Sweetwater, Bolivar, Middleton, Huntland, Manchester, Blainche, Flintville,
Sewanee, and McEwen, Tennessee. These 24 wire centers serve less than 5% of BellSouth's
access lines in the State.

46. Issue 26: Add Percent NXXs loaded and tested prior to the LERG effective date

(Texas Plan No. 117). This measurement was not included in DeltaCom's proposed performance
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measurements. Furthermore, BellSouth's systems do not currently capture the date an NXX is
loaded or tested or the LERG effective date. In order to develop this measurement as defined in
the Texas Plan, BellSouth would be required to develop a new system capability to capture this
data as well as modify its PMAP system to produce reports on the performance of the new
system capability. BellSouth estimates that this work necessary to produce this measurement
could be completed by the fourth quarter of 2001.

47. Issue 27: Add Average Delay Days for NXX Loading and Testing (Texas Plan

No. 118). This measurement was not included in DeltaCom's proposed performance
measurements. Furthermore, BellSouth's systems do not currently capture the date an NXX is
loaded or tested. In order to develop this measurement as defined in the Texas Plan, BellSouth
would be required to develop a new system capability to capture this data as well as modify its
PMAP system to produce reports on the performance of the new system capability. BellSouth
estimates that this work necessary to produce this measurement could be completed by the fourth
quarter of 2001.

48. Issue 28: Add Mean Time to Repair NXX Trouble Reports (Texas Plan No. 119).

This measurement was not included in DeltaCom's proposed performance measurements.
Furthermore, this information is already included in the performance data BellSouth reports for
the average repair interval generally. Not distinction is currently made in repairs for NXX
trouble reports as opposed to other types of trouble reports. In order to develop this measurement
as defined in the Texas Plan, BellSouth would be required to develop a new system capability to
separate NXX troubles from other types of troubles and to eliminate NXX troubles caused by the
CLECs as opposed to BellSouth (since BellSouth would not able to determine when CLEC-

caused NXX troubles were "repaired.” BellSouth also would be required to modify its PMAP
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system to produce reports on the performance of this new system capability BellSouth estimates
that this work necessary to produce this measurement could be completed by the fourth quarter of

2001.

49. Issue 29: Add Percentage of Bona Fide Requests Processed within 30 Business

Days (Texas Plan No. 120). This measurement was not included in DeltaCom's proposed
performance measurements, although DeltaCom did request that BellSouth measure the
percentage of Bona Fide Requests processed with 45 days. Bona Fide Requests are a manual
process used by BellSouth to respond to a CLEC's request for a nonstandard service or
arrangement. Because of the relatively low volume of Bona Fide Requests received, it makes no
sense to spend the resources to track electronically this process. For example, according to the
reports filed by SBC in connection with its application to the FCC for long distance authority in
Texas (page 271 — No. 123-121), SBC received only 11 Bona Fide Requests in Texas between
February 1999 and January 2000. To date this year, BellSouth has only received a total of seven
Bona Fide Requests from CLECs across the entire region. However, BellSouth estimates that it

could produce a manual report of its Bona Fide Requests within sixty (60) days.

50. Issue 30: Add Percentage of Quotes Provided for Authorized BFRs/Special
Requests within X (10.30,90) Days (Texas Plan No. 121). This measurement was not included in

DeltaCom's proposed performance measurements, although DeltaCom did request that BellSouth
measure the percentage of quotes provided within 30 days. Bona Fide Requests are a manual
process used by BellSouth to respond to a CLEC's request for a nonstandard service or
arrangement. Because of the relatively low volume of Bona Fide Requests received, it makes no
sense to spend the resources to track electronically this process. For example, according to the

reports filed by SBC in connection with its application to the FCC for long distance authority in
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Texas (page 271 — No. 123-121), SBC provided four quotes within 90 business days between
February 1999 and January 2000. However, BellSouth estimates that it could produce a manual
report of the percentage of quotes provided in response to Bona Fide Requests within sixty (60)
days.

51. In preparing its good faith estimates of the time necessary to implement the
modifications to BellSouth's SQMs adopted by the Arbitrators, BellSouth has taken into account
the work associated with such modifications as well the work currently underway to support the
latest version of the SQMs and to enhance the PMAP system. BellSouth also estimates that the
cost of implementing the modifications adopted by the Arbitrators, which BellSouth had not
already implemented or made plans to implement, would be approximately $ 4.2 million.

Disaggregation Of Performance Data At State (Tennessee) Level

52.  The vast majority of BellSouth's SQMs already disaggregate performance data at
the State level. However, certain performance measurements only capture regional data by virtue
of the regional nature of the systems or processes involved. These regional performance
measurements either cannot reasonably be disaggregated at the State level or can only be
disaggregated at the State level at additional time and expense, even though there is no real
benefit to doing so.

53. Average Response Time and Response Interval (Pre-Ordering) and Response

Interval (Maintenance & Repair). Queries to BellSouth's Pre-Ordering and Maintenance &

Repair interfaces originate from a regional Gateway to regional operations centers. In other
words, pre-ordering queries from a CLEC in Florida as well as those from a CLEC in Tennessee
are directed to the same regional Gateway for processing. There is currently no way to identify

where the query originated from beyond this regional Gateway. In fact, many CLECs utilize
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regional service centers of their own, so that a CLEC customer service representative sitting in
Denver, Colorado may place a pre-ordering query while on the telephone with a prospective
customer in Tennessee. As a result, there is simply no reasonable way to determine the location
of a query, which would be required in order to report this data at the State level. The only way
to attempt to do so would be to trap each query received and check for originating telephone
number, queried telephone number, queried address or appointment. The trapping and
examination of this information would be cost prohibitive and, more importantly, would
drastically slow the processing time of all queries from all CLECs in all states.

54. Interface Availability (Pre-Ordering) and Interface Availability (Maintenance &

Repair). BellSouth's Operations Support Systems are regional in nature, and the availability of
these systems can only be reported at the regional level. There is simply no way to distinguish
the availability of BellSouth's systems for a transaction from Tennessee as opposed to a
transaction from another state. BellSouth's systems are either available or they are not, regardless
of whether the CLEC using the system is located in Tennessee or some other BellSouth state.

55.  Percent Flow-Through Service Requests. This measurement could be reported at

the state level, although there is marginal benefit in so doing since LSRs are processed from
regional centers using regional systems. However, in order to report Percent Flow-Through on a
state basis, the BellSouth OSS that provide the data would have to be modified to capture state
specific information from the LSRs and additional modifications would have to be made in
BellSouth's PMAP system to capture the data and produce reports. BellSouth is still waiting on
estimates on the OSS modifications and timeframes for delivery. However, in addition to these

costs that have not yet been quantified, BellSouth's PMAP system would require modifications to
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capture the data and produce the reports, which could not be completed until at least 6 months
after the necessary OSSs modifications have been made.

56.  Average Answer Time — Repair Centers. The BellSouth repair centers are
regional for all CLECs. All calls, regardless of the state of origination, are answered in the order
of receipt. There is currently no way to identify where the call originated from, which would be
required to disaggregate performance data to the State level. In fact, many CLECs utilize
regional service centers of their own, so that a CLEC customer service representative sitting in
Denver, Colorado may place a repair call for a customer in Tennessee. Furthermore, BellSouth
receives many repair calls from cellular phones, which further complicates the task of identify the
state where the repair called originated. The only way to attempt to db so would be to trap each
call received and conceivably check for originating telephone number or the telephone number or
address for which repair service is being requested. The trapping and examination of this
information would be cost prohibitive and, more importantly, would drastically slow the
processing time of repair calls from all CLEC:s in all states.

57.  Usage Data Delivery Accuracy. This measurement could be reported at the state

level. However, the BellSouth OSS that provide the data would have to be modified to capture
state specific information and additional modifications would have to be made in BellSouth's
PMAP system to capture the data and produce reports. The modifications to the OSSs would cost
an estimated $253,000 and data could not be produced until the end of the second quarter of
2001. In addition to these costs, BellSouth's PMAP system would require modifications to
capture the data and produce the reports at a cost of $102,000 and a minimum of 6 months after

the modifications to the OSS have been completed.
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58.  Usage Data Delivery Completeness. This measurement could be reported at the

state level. However, BellSouth's PMAP system would have to be modified to capture the data
and produce the reports, which would cost approximately $72,000 and which would require a
minimum of 6 months of development work.

59.  Mean Time to Deliver Usage. This measurement could be reported at the state
level. However, BellSouth's PMAP system would have to be modified to capture the data and
produce the reports, which would cost approximately $72,000 and which would require a
minimum of 6 months of development work.

Measurements And Disaggregation '""Under Development'

60.  The September 15, 1999 version of the SQMs identified certain measurements
and disaggregation levels that were "under development," including: (i) Retail Analogs and
Benchmarks; (i) LNP Measurements; (iii) Switching, Local Transport, and Loop/Port
Combination Measurements; (iv) Total Service Order Cycle Time Measurement; (v) Total Line
and Circuit Count associated with Mean Held Order Interval; (vi) Average Jeopardy Notice for
BellSouth Aggregate; and (vii) BellSouth Aggregate for Speed of Answer — Ordering and
Maintenance Centers. Outlined below is a status report for each of these items.

61.  Retail Analogs and Benchmarks. BellSouth has developed Retail Analogs and
Benchmark, which are included in the February 29, 2000 version of the SQMs. These Retail
Analogs and Benchmarks were posted on BellSouth's website in February of this year and are
being used in Florida and Georgia in connection with the third-party testing of BellSouth's OSS.

62. LNP Measurements. The February 29, 2000 version of thek SQMs includes six
LNP measurements. These measurements are: Percent Rejected Service Requests; Reject

Interval Distribution & Average Reject Interval; Firm Order Confirmation Timeliness Interval
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Distribution & First Order Confirmation Average Interval; Percent Missed Installation
Appointments; Average Disconnect Timeliness Interval & Disconnect Timeliness Interval
Distribution; and Total Service Order Cycle Time. Reporting for these six LNP measurements

began in March 2000.

63. Total Service Order Cycle Time Measurement. This measurement was

implemented in December 1999 for all orders not involving Local Number Portability and in
March, 2000 for orders related to LNP.

64.  Switching, Local Transport, and Loop/Port Combination Measurements.
BellSouth has received a low volume of CLEC orders for unbundled Switching and Local
Transport. However, specific reporting for both products is planned for completion by the end of
the fourth quarter of 2000. Reporting on Loop Port Combinations is presently in trial with full
production targeted for implementation in August 2000. NO CHANGE

65. Total Line and Circuit Count associated with Mean Held Order Interval. Separate

reporting for held orders of less than ten circuits and ten circuits or more was implemented in late
1999.

66.  Average Jeopardy Notice for BellSouth Aggregate. The BellSouth aggregate for

jeopardy notice interval and percent jeopardy was implemented in late 1999.

67. BellSouth Aggregate for Speed of Answer — Ordering and Maintenance Centers.

A programming change has been initiated to aggregate the results for the BellSouth ordering
centers serving residence and business. These results are currently being reported separately.

The speed of answer for the maintenance centers was aggregated for reporting purposes in late

1999.

Electronic Access To Performance Reports And Data
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68. Performance reports for all BellSouth SQMs are currently available electronically
on a monthly basis via BellSouth's web-site at https://pmap.bellsouth.com. This web-site also
allows DeltaCom to access electronically the raw data underlying those reports to the extent such
reports are derived from PMAP. This would include the most critical ordering, provisioning,
and maintenance & repair measurements in which CLECs generally are interested, including, but
not limited to, FOC Timeliness, Reject Interval, Percent Missed Installation Appointments,
Average Completion Interval Order Completion Interval Distribution, Missed Repair
Appointments, Customer Trouble Report Rate, and Maintenance Average Duration.

69.  While every performance report is available electronically, BellSouth does not
have the capability to make available electronically the raw data that is used to generate reports
outside of PMAP. This would include the raw data for the regional reports that are not specific
to a single CLEC, which cannot be efficiently generated electronically. The measurements that
reflect the Speed of Answer in the Ordering Center and Speed of Answer in the Maintenance
Center are a good example. These measurements reflect the time during which a call in queue
until a BellSouth representative answers the call. These work centers are regional in nature and
serve all CLECs, which means that hundreds of thousands of calls are received each month.
Although each call is individually timed and the averages for the month are posted on the SQM
reports, it is not reasonably possible to electronically identify each and every CLEC call
underlying these SQM reports.

70. While it would be possible for BellSouth to manually load each piece of data so that
it could be reviewed electronically, this would be an incredibly time consuming and expensive
process. BellSouth should not be required to engage in such a process. First, BellSouth is a

leader in the industry in terms of making raw data available electronically for review by CLECs,
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and the access afforded by BellSouth's web-side is unparalleled in the industry. Second, CLECs
generally have demonstrated very little interest in accessing PMAPs, let alone the raw data that is
currently available. For example, between April through December 1999, an average of only 12
CLECs accessed PMAP on a monthly basis to generate five or more reports, which represents
only 2% of the CLECs in BellSouth's region.

71. The fact that raw data is not available electronically does not mean that it is not
subject to review. In fact, KPMG is currently auditing the raw data underlying BellSouth's
SQMs in conjunction with the evaluation of BellSouth's OSS in Georgia, and similar audits are
planned in Florida and Louisiana. In addition, both BellSouth's SQMs and VSEEM III proposal
include audit mechanisms which will ensure that BellSouth is reporting its performance
accurately.

72.  For those measurements ordered by the Arbitrators that must be produced
manually, BellSouth can provide an electronic version by e-mail. This would include the
measurements relating to BellSouth's performance with respect to Bona Fide Requests.

Further, affiant sayeth naught.

Devo M leo__

David A. Coon

Subscribed and sworn to before me this ;S)"/\
day of August 2000

Konda Tn. Tdls

ﬁotary Public

Nota ;
225092.v2 My !yPu_bﬁc ’ Gwmmc"""'y

Commission Expires March 17, 2003
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CERTIFICATE OF SERVICE

I hereby certify that on August 28, 2000, a copy of the foregoing document was served on
the parties of record, via the method indicated:

[ V'Hand

[V] Mail H. LaDon Baltimore, Esquire

[ ] Facsimile Farrar & Bates

[ ] Overnight 211 Seventh Ave. N, # 320
Nashville, TN 37219-1823

[ ] Hand

[Y Mail Nanette S. Edwards, Esquire

[ ] Facsimile ITC"DeltaCom

[ ] Overnight 4092 South Memorial Parkway

Huntsville, AL 35802
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