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BEFORE THE TENNESSEE REGULATORY AUTHORITY 

April 8, 1998 NASHVILLE, TENNESSEE 

INRE: ) 
) 

UNITED TELEPHONE - SOUTHEAST ) Docket No. 
OBSOLETE OPPORTUNITY 800 SERVICE AND ) 97-01387 
THE OPTIONAL CALLING PLAN POINT-TO­ ) 
POINT AND GRANDFATHER SERVICE TO ) 
EXISTING CUSTOMERS (TARIFF 97-262) ) 

ORDER APPROVING HEARING OFFICER'S 

REPORT AND RECOMMENDATION FOR THE 


PRE-HEARING CONFERENCE HELD NOVEMBER 25, 1997 


This matter came before the Tennessee Regulatory Authority ("Authority") at a 

regularly scheduled Authority Conference held on December 16, 1997, for consideration of 

the Hearing Officer's Report and Recommendation For The Pre-Hearing Conference Held 

November 25, 1997 ("Report and Recommendation"). On November 21, 1997, the Authority 

issued an Order re-suspending the tariff filed by United Telephone-Southeast, Inc. (''United'') 

and directing that a contested case be convened in this matter. Further, the Authority 

appointed General Counsel Dennis McNamee, or his designee, to act as Hearing Officer in this 

matter. 

On November 25, 1997, Hearing Officer Dennis McNamee convened a Pre-Hearing 

Conference for the stated purposes of: determining and refining the issues in the case; 

discussing admissions of fact to avoid unnecessary proof; discussing witnesses; and setting a 

procedural schedule to hearing. The Report and Recommendation was filed by the Hearing 

Officer on December 8, 1997 and was presented to the Directors at the December 16, 1997, 

Authority Conference. The Directors unanimously approved the Report and 



L 
Recommendation, noting that the proposed decision date of January 13, 1998, would be 

subject to change. The Directors also discussed the possibility of re-suspending the tariff 

beyond January 19, 1998, in the event that a decision could not issued by January 13, 1998. 

Counsel for United was not present at the Conference. The Consumer Advocate infonned the 

Directors that he would contact counsel for United and that both parties would respond to the 

Authority concerning an agreement to re-suspend the tariff in the event additional time is 

required for deliberations. 

IT IS THEREFORE ORDERED THAT: 

1. The Report and Recommendation filed on December 8, 1997, is hereby approved. 

A copy of the Report and Recommendation is attached to this Order as Exhibit A and the 

provisions of that Report and Recommendation are incorporated as if fully rewritten herein. 

Further, the proposed decision date of January 13, 1998, is subject to change by the 

Authority. 

2. Any party aggrieved by the Authority's decision in this matter has the right of 

judicial review by filing a Petition For Review in the Tennessee Court of Appeals, Middle 

District, within sixty (60) days ofthe date~........~ 

ATTEST: 


E~~ 
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· BEFORE THE TENNESSEE REGULATORY AUTHORITY 


In Re: 

United Telephone - Southeast 
Obsolete Opportunity 800 Service and 
The Optional Calling Plan Point-to-Point 
and Grandfather Service to Existing 
Customers (Tariff 97-262) 

NASHVILLE, TENNiiSifi£ 8 AM 11 03 

) 
) 
) Docket No. 
) 97-01387 
) 
) 
) 

HEARING OFFICER'S REPORT AND RECOMMENDATION FOR THE PREHEARING 

CONFERENCE HELD NOVEMBER 25, 1995 


Background 

This matter comes before the Tennessee Regulatory Authority ("Authority") upon the fiiling of 

Tariff number 97-262 by United Telephone-Southeast Inc., ("United") on June 20, 1997. The effective 

date of the Tariff was to be July 21, 1997. At its July IS, 1997, Authority Conference, the Authority 

suspended the Tariff for thirty days. On July 30, 1997, the Office of the Attorney General Consumer 

Advocate Division ("CAD") filed for leave to intervene and participate in this proceeding. The 

Authority granted the request of the CAD for intervention at a regularly scheduled Authority 

Conference held on August 19. 1997. and pursuant to a representation that sixty days would be 

sufficient to conclude this docket. thc Authority resuspended the tariff for an additional sixty days. The 

sixty day supsension expired on Sunday. October 19. 1997. and the tariff became effective on 

Monday. October 20. 1997. On Friday. October 17. 1997. thc CAD filed a Petition to Continue 

Suspension and to Impose Penalty. 

The Authority considered the CAD's request for a continued suspension of the Tariff at a 

regularly scheduled Authority Conference held on November 4. 1997. The Authority found that the 

CAD had filed its petition to continue the suspension prior to the expiration of the previous sixty day 

suspension period and that United would suffer no immediate significant or irreparable harm by a 

continuation of the suspension of its tariff. The Authority further found that, in styling its initial 

petition for intervention as a petition or complaint, the CAD had filed a complaint which necessitated 

the convening of a contested case proceeding. Whereupon, the Authority convened a contested case 
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proceeding in this docket. directed the General Counselor his designee to act as Hearing officer and 

suspended the tariff for an additional ninety (90) days. If the ninety day suspension period expires on a 

weekend. the Authority directed the suspension of the tariff through the next business day following the 

weekend (January 19. 199M). In addition, the Authority found no evidence to support the Consumer 

Advocate's request to impose a penalty against United and denied that request for relief. 

A Pre-Hearing Conference was held on November 25, 1997, in the Hearing Room of the 

Authority at 9:30 A.M., to determine and refine the issues in the case, discuss admissions of fact to 

avoid unnecessary proof, to discuss witnesses, and set a procedural schedule to Hearing. General 

Counsel Dennis McNamee presided as Hearing Officer. United participated in this Pre-Hearing 

Conference by telephone. Appearances in the proceeding were entered by the following: 

James B. Wright, Esq., United Telephone-Southeast, Ine.(UUnited"), (by telephone) 
14111 Capital Boulevard, Wake Forest. North Carolina. 

Vincent L. Williams, Esq., and Vance Broemel, Esq., Consumer Advocate Division, 
Office of the Attorney General ("CAD"), 426 5th Avenue, N., 2nd Floor, Nashville 
TN. 

Others in attendance were Laura Sykora for United (by telephone), Richard Collier, Esq., of the 


Authority Staffand Mike Gaines of the Authority Staff. 


Item One: Determining a Statement of Issues. 


Although both Parties to this Proceeding were invited to submit their issues in writing to the 

Hearing Officer prior to the Prc-Hearing Conference. neither chose to do so. United did. however. send 

a tetter for the docket instructing the Authority that its issues had been previously discussed in response 

to the Consumer Advocate's pleadings. At the Pre-Hearing Conference United expressed its only issue 

as being "Grandfathering:'· Counsel for United stated that a clear expression of this issue was 

presented in their pleading styled as Objection To (the) CA(O)'s Petition To Continue Suspension. 

have attached a copy of that "Objection" to this Report for your reference. 

The CAD characterized its issue as ·'Discrimination, ..l and further elaborated that United's 

Tariffproposes directly or indirectly to unjustly discriminate in violation ofT.C.A. §§ 65-4-122, 65-5­

204, 65-5-209, 65-5-110, 65-21-106 and 65-21-109, and makes unreasonable preferences in violation 

I United. however. did not list any preemptive contract issues under Article 1 § 10 of the United States 
Constitution. and Article 1 I, Section 8 of the Constitution of Tennessee, inherent in providing service to 
customers who previously have established a contract for service. 
2 In relation to his issues the CAD did nol discuss permissible class discrimination in the equal protection 
provisions of either the Fourteenth Amendment to the United States Constitution.. or Article 1 L Section 8 of 
the Constitution ofTenncsscc. based on vested property rights. 
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ofT.C.A. § 65-5-112. The CAD further stated that United proposed to prevent new customers from 

qualifying for. purchasing and using services at the same rates as other customers. 

The Hearing Officer recommends to the Authority that the legal issues to be addressed involve 

the enabling statutes of the Authority and also Constitutional law at both the State and Federal levels. 

The CAD stated at the Pre-Hearing Conference that the issues in this ease were only legal except for 

one limited fact pattern, discussed as the subject for a suggested stipulation in the next section. United 

agreed and both Parties advised the Hearing Offiecr that briefing the issues of uGrandfathering" and 

4IoDiserimination" would be the most appropriate manner to approach this ease. Therefore, the Hearing 

Officer recommends that the Authority require that both Parties research, brief and orally present the 

legal issues at all levels in a comprehensive manner. 

Item Two: Admissions Of Fact To Avoid Unnecessary Proof. 

The Parties agreed at the Pre-Hearing Conference to stipulate in writing that United has the 

technology to continue to offer both the Opportunity 800 and the Point to Point services which arc the 

subjects of this proceeding even after the services would be discontinued under the Tariff. This is the 

only fact pattern at issue in the proceeding and is the one referred to in Item One: Determining a 

Statement o/Issue,s The Consumer Advocate made the offer to United to draft a sample stipulation by 

December 4, 1997. for circulation and consideration.. This stipulation. when executed. \\ill be filed not 

later than December 22. 1997. 

Item Three: The Discussion of Witnesses. 

Because the Parties agreed to stipulate the only fact in this proceeding and present the legal 

issues through an oral argument and in briefs there was no discussion of witnesses. 

Item Four: Procedural Schedule: 

The Parties have represented to the Hearing Officer that the procedural schedule in this 

proceeding only requires the scheduling of the briefs and reply briefs plus the stipulation schedule, and 

a Hearing for Oral Arguments on the legal issues. As a result the follo~ing schedule is recommended 

to the Authority: 

December 4, 1997 Stipulation draft circulated by facsimile to United 

December 22, J997 Briefs due on the legal issues 

December 22, 1997 Stipulation from the Parties due 

January 2, 1998 Reply briefs due on legal issues 

January 6. 1998 Hearing and oral arguments before the TRA 

January 13, 1998 Decision by the TRA 



The Hearing Officer further recommends to the Authority that the oral arguments by the 

Parties be limited to thirty (30) minutcs and be heard in a proceeding immediately following the 

AuthorityConference scheduled on January 6, 1998. 

The Parties were advised that all submissions were due in the Office of the Executive Secretary 

ofthc Authority not later than 12:00 P.M. (Noon) on the date referenced in this Report, and that except 

as noted in the schedule, facsimiles will not be accepted. 

Respectfully Submitted, 

~~~~.~~~~~­
Dennis P. McNamee, Gene 1Counsel, as 

Hearing Officer 

A lTESTED to this Date /l,(tF;gZ 

K~ 
K. 	David Wadden 

EXECUTIVE SECRETARY 
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Attachment 

BEFORE THE TENNESSEE R.EGULA.TORY AtmiORITY 

NASHVILLE, TENNESS~~ 


IN RE: TARIFF 57-262 OBSOLETE )

OPPORTUNITY 800 SERVlC& AND THE ) 

OPTIONAL CALLINQ PLAN POINT-TO- ) DOCKET NO. 97-Q1387 

POINT AND GRAHDFATIiJ::R. SERVICE TO ) 

BXlSTllo"G CUSTOMERS ) 

UNITED Tli:J...EPHONE-SOiJ'll\EAST, INC. OBJECTION TO 
t'A' S PETITION TO CONTINllE SUSPENSION 

United Telepbone-Southeast, Inc. ("United") files the 

following objection to the Consumer Advocate Div1sion's ("~'s·) 

Petition to Continue Suapen.ion and to Impo•• Penalty .gainst 

United (-Mocion") r&gardlng the abOve captioned tariff. 

United objects to the CAts Motion first on the Daaie of its 

unt1lrlelines8. The cOInplained of tariff was filed by United on 

June 20, 1,t7. On July ZO, 1997 the CA petitioned to intervene, 

whicn intervention was granted by the Authority at its August 19. 

1'~7 Agenda COnference. At the same Agenda Conference the 

Authority 8us;>ended United's taritt tor 60 days to October U. 

1n7 (. Sl1DdayJ. The Company had respond.ed to requests for 

information fro.. the Staff; however, the' CA did nothing further 

until ita instant Motion was filed on Friday afternoon, OCtober 

17, 19'7 at 4:00 p.m. 

As a COD8~.~t practitioner before this Authority, the ~ ~. 

veIl aware of the atatus of tariff'S filed by united. One such 

source of iafom,atioD i8 the Authority's publicly distributed 

Tariff/POA Info~tion Sheet. Attached i& a copy of the 

October J, 1997 Tariff 9heet which clearly ahows the ata.tus of 

Un1ced's Tariff 97-262 a.nd the dates of ite suspension. 

http:respond.ed
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Since the CA constantly .ppe~r. before this Auth~r1ty. he i. 

8180 fully aware that the A~thorlty's la.~ scheduled Agenda 

Confsrenee before tt".e lapse of tl:'.11 S".Jspension was on October 14, 

l!i'~17 . 

Wonethele... the CA elected to remain silent for two months 

with full knowledge that &:1y 1rIOt.io:l. or other pleading seeking 

relief that was filed later th.n October 13, 19~7 YOuld require 

e1ther a special meeting of the Directors Qr ~D the risk of not 

being acted upon. 

By waiting until the last possible I:lOment to file i:s 

pleading (which was .,00 p.m. of the laet bus1ness day before ~e 

tariff could go into effect), the CA effectively IUlde certain 

that the Authority would not have any reasonable amount of time 

to act 00 its Motion. 

United itself is disadvantaged by such a cavalier attitude. 

United attended the last scheduled Agenda Conference before the 

suspeneion was to e:ld; no action was taken by the Authority on 

October 14 # and alll a cO:llequence the Corupany in good faith 

prepared to inplement a tariff it had every reason to believe was 

to become effective without objection. United did in fact place 

the tariff 11lto etfeet dter the 8uvpen81on expired effective 

October :n., 1991. Aecordingly, for these reaSOn8 alone, the 

Motioo should be denied. 

Tbere are additional grounds fo~ United'. opposition to the 

CA' eMotion. Tbe CA apparently objects to a gra..ndfatherinlJ 

prevision in t.he tll.!:'iff. United does intend to continue to 

provide t.h~ cervices to existing customers, that is to cuatomers 
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who were aubacribers of lJnitecP _ ee'CVices at the tiN the 

aervic:e8 were obsoleted. The CA alleges that this provision 

-extorts COO&wners by preventing DeW consumers from quallfyin; 

for, purchasing and using services at the same ratell all other 

cuatOCftertJ· • 

The Company would note that with respect to ite Opportunity 

800 Service C~nited's intraLATA 80D service offering), United bas 

00 plana to offer an intraLATA 800 or equivalent .ervice 1n the 

future. United will continue to provide the obsoleted service to 

cu.tOll'lera who previously subscribed. If one accepts t.be CA'. 

argument that grandfathering existing lIubscribers 18 unfair, one 

of two coosequences muet occur. United must eitber immediately 

discontinue. service to its existing custorr.era with the 

consequence that they lIIay or may net obtain acceptable 

alternative/equivalent &ervic~s from intraLATA COlrlpetitorlil1 or 

Uni':ed tn\Ist continue to offer the service, which me..ne Uni.ted 

could never discontinue ~ff.ring a service. Both of these 

resultc are uncupporcable as a _tter of ?ub':'lc policy or as a 

matter of law. The CA has simply taken a position wnich is 

contrary to the very "interests of Tennesaee consumers- be 

purportedly represents if he forces United to d.:'op the service 

for customers wbo previou81y and currently want the service. 

United would note that in the federal j uriedic:tion, the 

Company filed to obsolete tbe interstate equivalent to it. 

Opportunity 800 Service and to similarly grandfather its existing 

cuetOC'Ders. which filing vas approved by the FCC on AUg'ust t, 

1991. 

3 
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United would note lastly that this Authority, and it. 

predece.eor regulatory agency, has previously perm1c~ed eu.tooers 

to be grandfatbered whan services were ob.oleted. This Authority 

perm1tted 8uch qrandf&therir.g with respect to United'a ABC 

Service in Docket No. 96-014'2. 

For .all of the above reasone, United uk. that tbe CA'. 

Motion be denied in its entirety. 

Respectfully submitted. 

UNITED TELEPHONE-,sOt1I'.H'SA.Sl', Il\C, 

By~~~~~~~~~___________ 
J It; B. Wnght 

. nior Attomey 
~lll capital Boulevard 

Wake Forest. RC 27587-5900 

October 27, 1997 

"'126cJ 
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CERTIFICATE OF SERVICE• 

I, Dennis P. McNamee, hereby certify that a true and exact copy of the foregoing has been 
served on counsel of record and other interested parties via First Class Mail postage prepaid 
this 8th day ofDecember, 1997. 

/Sd~~ "-?n t 

Dennis P. McNamee, Gen al Counsel as 
Hearing Officer 

L. Vincent WilJiams, Esq. 

Office ofthe Consumer Advocate 

Cordell Hull Building, 2d Floor 

426 Fifth Avenue North 

Nashville, TN 37243-0500 


James B. Wright, Esq. 
United Telephone-Southeast, Inc. 
14111 Capital Boulevard 
Wake Forest, NC 27587·5900 


