
BEFORE THE TENNESSEE PUBLIC UTILITY COMMISSION 

NASHVILLE, TENNESSEE 

IN RE: 

JOINT PETITION OF SUPERIOR 
WASTEWATER SYSTEMS, LLC AND TPUC 
STAFF AS A PARTY TO INCREASE RATES AND 
CHARGES 

)
)
)
)
)
)
)

DOCKET NO. 
22-00087

ORDER DENYING MOTION TO COMPEL FILED BY THE 
CONSUMER ADVOCATE  

This matter is before the Hearing Officer of the Tennessee Public Utility Commission 

(“Commission” or “TPUC”) to consider the Motion to Compel filed by the Consumer Advocate 

Division of the Office of the Tennessee Attorney General (“Consumer Advocate”) on December 

21, 2022. 

CONSUMER ADVOCATE’S MOTION TO COMPEL 

On December 21, 2022, the Consumer Advocate filed a Motion to Compel seeking an order 

requiring Superior Wastewater Systems, LLC (“Superior” or the “Company”) to fully respond to 

DR 2-7 through DR 2-12 and DR 2-20, as set forth in the Consumer Advocate’s Second Set of 

Discovery Requests to Superior Wastewater Systems, LLC filed on December 2, 2022. According 

to the Motion to Compel, DR 2-7 through DR 2-12 are requests for admission pursuant to Tenn. 

R. Civ. P. 36.01 regarding Superior’s “mishandled escrow account,”1 but, the Company objected

1 Motion to Compel, p. 2 (December 21, 2022). 
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to the requests and stated the issues are currently being considered in Docket No. 21-00086.2 The 

Consumer Advocate points out that Superior has objected to the Petition to Intervene filed by the 

Consumer Advocate in Docket No. 21-00086.3 The Consumer Advocate argues that Tennessee 

encourages broad discovery and its discovery requests are relevant and reasonably calculated to 

lead to discoverable information. According to the Consumer Advocate,  because its requests 

“concern the use and management of funds paid into the escrow account by consumers whose rates 

will be decided in this docket.”4 The Consumer Advocate maintains that “the mere existence of 

Docket 21-00086 and the relevance of escrow activities to that docket in no way negates the 

relevance of the escrow activities in this docket.”5 With regard to DR 2-20, the Consumer 

Advocate asserts “the agreements sought could lead to relevant information concerning the 

treatment of access fees and other fees by the Company while lots are held by developers or 

builders. Thus, the request is calculated to lead to discoverable information.”6 The Consumer 

Advocate asks that the Company be ordered to fully respond to DR 2-7 through 2-12 and DR 2-

20, or in the alternative, Superior should be deemed to have admitted those requests in accordance 

with Tenn. R. Civ. P. 36.01 because Superior failed to comply with that rule. 

SUPERIOR’S RESPONSE 

 On January 6, 2023, Superior filed Superior Wastewater, LLC’s Response to Consumer 

Advocate’s Motion to Compel (“Superior’s Response”). Superior argues that while Tennessee 

encourages broad discovery, the scope of this docket is very narrow, and the Consumer 

 
2 See In re: Staff Compliance Audit of Superior Wastewater Systems, LLC’s Compliance with Commission Rules 1220-
04-13-.07 and 1220-04-13-.08 Regarding Financial Security and Rule 1220-04-13-.16 Regarding Affiliate 
Transactions, Docket No. 21-00086, Superior Wastewater Systems, LLC’s Objection to Consumer Advocate Divisions 
Motion to Intervene (December 9, 2022). 
3 On January 12, 2023, the Hearing Officer issued the Order Granting the Petition to Intervene Filed by the Consumer 
Advocate in Docket No. 21-00086. 
4 Motion to Compel, p. 5 (December 21, 2022). 
5 Id.  
6 Id. at 6. 
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Advocate seeks information outside the scope of the docket.7 According to Superior, the only 

purpose of this docket is to establish base rates, and the treatment of the escrow accounts are 

not being addressed in this docket. Superior argues the information requested by the Consumer 

Advocate in the discovery requests at issue seek information regarding the escrow accounts 

and that issue is being addressed in Docket No. 21-00086, a staff-initiated compliance audit.8 

Since there will not be a determination made on the treatment of the escrow accounts, Superior 

asserts that the Consumer Advocate’s discovery questions are irrelevant, cannot lead to any 

information relevant to this docket and seeking such discovery in this docket is “unduly 

burdensome-designed only for the purpose of unnecessary delay.”9  

GENERAL DISCOVERY PRINCIPLES 

 Pursuant to Commission Rule 1220-1-2-.11, when informal discovery is not practicable, 

discovery shall be effectuated in accordance with the Tennessee Rules of Civil Procedure.  The 

Rules of Civil Procedure permit discovery through oral or written depositions, written 

interrogatories, production of documents or things, and requests for admission.10  Through these 

instruments, a party “may obtain discovery regarding any matter, not privileged, which is relevant 

to the subject matter involved in the pending action, whether it relates to the claim or defense of 

the party seeking discovery or to the claim or defense of any other party.”11  The information 

sought need not be admissible if it is reasonably calculated to lead to admissible evidence.12  The 

Tennessee Court of Appeals has commented on relevancy as follows: 

 Relevancy is extremely important at the discovery stage.  However, it is more 
loosely construed during discovery than it is at trial.  The phrase “relevant to the 

 
7 Superior’s Response, p. 1 (January 6, 2023).  
8 Id. at 2. 
9 Id. 
10 Tenn. R. Civ. P. 26.01. 
11 Id. at 26.02(1). 
12 Id. 
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subject matter involved in the pending action” has been construed “broadly to 
encompass any matter that bears on or that reasonably could lead to other matter 
that could bear on, any issue that is or may be in the case.”13 

 
 Further, parties may learn of information related to books, documents or other tangible 

items as well as the identity and location of individuals with knowledge of a discoverable matter.14  

However, Tennessee’s rules provide some limitations.  Rule 26.02 permits a court to limit 

discovery under certain circumstances, such as undue burden, and Rule 26.03 permits a court to 

issue protective orders as justice requires.15  In Duncan v. Duncan, the Tennessee Court of Appeals 

held that:  

 A trial court should balance the competing interests and hardships involved when 
asked to limit discovery and should consider whether less burdensome means for 
acquiring the requested information are available.  If the court decides to limit 
discovery, the reasonableness of its order will depend on the character of the 
information being sought, the issues involved, and the procedural posture of the 
case (citations omitted).16 

 
Rule 37.01 permits a party to file a motion to compel if a party fails to answer an interrogatory, 

including providing an evasive or incomplete answer.17  “Decisions to grant a motion to compel 

rest in the trial court’s reasonable discretion.”18 

FINDINGS & CONCLUSIONS 

 The current docket is a staff assisted rate case initiated seeking an “increase to Superior 

Wastewater’s rates and charges for the purpose of recovering the Company’s costs of providing 

wastewater services to its customers and for authority to place such rate and charges into effect 

 
13 Boyd v. Comdata Network, Inc., 88 S.W.3d 203, 220 n.25 (Tenn. Ct. App. 2002) (citations omitted) (quoting 
Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351, 98 S.Ct. 2380, 2389, 57 L.Ed.2d 253 (1978)). 
14 Tenn. R. Civ. P. 26.02(1). 
15 Id. at 26.02 & .03. 
16 Duncan v. Duncan, 789 S.W.2d 557, 561 (Tenn. Ct. App. 1990). 
17 Id. at 37.01(2). 
18 Kuehne & Nagel, Inc. v. Preston, Skahan & Smith International, Inc., 2002 WL 1389615, *5 n.4 (Tenn. Ct. App. 
June 27, 2002). 
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through a revised tariff.”19 According to the Joint Petition, Superior’s current rates and charges are 

not sufficient to allow the Company “a fair opportunity to recover its reasonable operating costs 

and to provide a fair and reasonable net operating income.”20 Party Staff witness, Joe Shirley, 

testifies “[i]t should be noted that the Company’s existing escrow charges of $10.13 per month 

remain unchanged. The proposed rate design, therefore, maintains the currently approved escrow 

charges that the Company is required to earmark and hold in reserve for future use in accordance 

with the Commission’s financial security rules, see TPUC Rule 1220-4-13-.07.”21 Therefore, the 

Hearing Officer finds that the purpose of this docket is to establish base rates for the Company 

going forward and while an escrow fee is included as a line item in the proposed tariffs, there was 

no new analysis of the escrow fee. The escrow fee is the same amount that was established for 

Superior in Docket No. 04-00335.22  In contrast, the Compliance Audit docket was opened as 

Docket No. 21-00086 for “Staff to review and report on Superior Wastewater Systems, LLC’s 

compliance with Commission rules related to financial security and affiliate transactions.”23 The 

Hearing Officer finds that any issues regarding Superior’s compliance with Commission rules are 

being addressed in the Compliance Audit docket, Docket No. 21-00086.24 The Hearing Officer has 

granted the Consumer Advocate’s intervention in Docket No. 21-00086, and the Consumer 

Advocate will have an opportunity to conduct discovery and participate as a party in the docket 

that was opened to examine the use of escrow funds, among other issues.   

While ratemaking is a complicated process and other issues may be considered in the 

context of a rate case, in the current docket, the sole purpose of the docket is to establish base rates. 

 
19Joint Petition, p. 1 (September 9, 2022). 
20 Id.  
21 Id. at 7.  
22 Joe Shirley, Pre-filed Testimony, pp. 7-8 (September 9, 2022). 
23 Order Opening Compliance Audit Review Docket, p. 1 (September 15, 2021). 
24 A Compliance Audit docket was opened for “Staff to review and report on Superior Wastewater Systems, LLC’s 
compliance with Commission rules related to financial security and affiliate transactions.”  
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The information sought by the Consumer Advocate is not relevant to these proceedings, however, 

the Consumer Advocate is a party in another docket where such issues will be considered. The 

Consumer Advocate is not being barred from pursuing the information it seeks, but it must make 

the request in the appropriate docket where the requests are relevant to the issues being considered. 

Therefore, the Hearing Officer concludes that the Consumer Advocate’s Motion to Compel should 

be denied. 

IT IS THEREFORE ORDERED THAT: 

The Motion to Compel filed by the Consumer Advocate Division of the Office of the 

Tennessee Attorney General on December 21, 2022 is DENIED.   

 
 
 
Monica Smith-Ashford, Hearing Officer 
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