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TENNESSEE ELECTRIC COOPERATIVE ASSOCIATION’S MEMORANDUM
SUPPORTING AWARD OF REASONABLE ATTORNEYS’ FEES

INTRODUCTION & BACKGROUND

Pursuant to the Initial Order Granting, In Part and Denying, In Part Motions to Compel
Filed by Tennessee Electric Cooperative Association and Jackson Energy Authority dated
November 14, 2022 (the “November 14 Order”), the Order Affirming Hearing Officer’s Orders
Granting, in Part, Motions to Compel, Granting Interventions and Setting a Procedural Schedule
dated May 8, 2023 (the “Commission Order”), and the request for briefing made by the Hearing
Officer during the August 11, 2023 status conference, Tennessee Electric Cooperative Association
(“TECA”) hereby submits this memorandum concerning its attorneys’ fees and expenses related
to TECA’s Motion to Compel Discovery from Jackson Sustainability Cooperative (“TECA
Motion”) and supporting Memorandum of Law (“TECA Memo”), both filed on May 20, 2022.

TECA incorporates by reference its previously filed Memorandum Supporting Award of

Reasonable Attorneys’ Fees from Jackson Sustainability Cooperative dated November 23, 2022



(“TECA’s First Fee Memo”), as well as the Declaration of W. Brantley Phillips, Jr. (“Phillips
Declaration™), which was attached as Exhibit 1 thereto. For the Hearing Officer’s convenience, a
copy of TECA’s First Fee Memo and the Phillips Declaration are attached as Exhibit A.

As set forth in TECA’s First Fee Memo and the Phillips Declaration, TECA requests a total
of $67,843.95, plus interest, for the compensable attorneys’ fees and expenses TECA incurred
related to the matters addressed in the November 14 Order. Further, in light of the extreme
measures undertaken by Jackson Sustainability Cooperative (“JSC” or “Petitioner”) to evade
payment of this sanction, TECA respectfully requests that JSC; JSC’s counsel, John A. Beam III
and Equitus Law Alliance PLLC (“JSC’s Counsel”); and JSC’s President, Dennis Emberling
(“Emberling,” and, together with JSC and JSC’s Counsel, the “JSC Parties”), be held jointly and
severally liable for reimbursing TECA for its attorneys’ fees and expenses in that amount.

The discovery misconduct that resulted in the entry of the November 14 Order is well-
documented in TECA’s prior filings, the November 14 Order, and the Commission Order.! The
facts of this misconduct were neither rebutted nor disputed. In the interest of efficiency, TECA
does not fully recount that history here. Rather, TECA points to the Hearing Officer’s finding that
“[i]t is rare that companies appearing before the Commission behave so cavalierly during the
discovery process. ... Such a blatant disregard for the discovery process will not be tolerated.”
(November 14 Order at 15.)

Unfortunately, the JSC Parties’ cavalier behavior and blatant disregard of the Commission

did not stop when the November 14 Order was issued and did not stop when the Commission

! TECA incorporates by reference its prior filings and exhibits thereto, including: TECA’s

Motion to Compel Discovery from JSC and supporting Memorandum of Law, filed on May 20,
2022; the Interlocutory Review Brief of Intervenor TECA, filed on February 2, 2023; and TECA’s
Notice of Filing Transcript of Creditors’ Meeting in JSC’s Bankruptcy Proceeding and Request
for Status Conference, filed on July 11, 2023 (“TECA’s Notice of Filing”).
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affirmed that order. Instead of abiding by the Hearing Officer’s orders, moving forward with the
proceeding it commenced, and behaving responsibly, JSC declared bankruptcy and moved to
dismiss the proceeding in a transparent effort to force TECA and Jackson Energy Authority
(“JEA”) to foot the bill for JSC’s misconduct. Like their earlier misconduct, the JSC Parties’
conduct should not be tolerated. A brief summary of the relevant procedural history follows.

The November 14 Order granted TECA’s Motion to Compel, required JSC to take
specified steps to comply with its discovery obligations, and awarded TECA and JEA their
attorneys’ fees and expenses. (November 14 Order at 15-17.) A subsequent order set forth the
agreed schedule for determining the amount of fees and expenses that should be awarded, with
TECA and JEA to file their requests on November 23, 2022, JSC to file objections on December
12, 2022, and the parties to participate in a status conference on December 20, 2022. (Order on
November 8, 2022 Status Conference dated Nov. 23, 2022, at 1-2.) That order also required JSC
to comply with the discovery obligations set forth in the November 14 Order by December 19,
2022. (Id. at2.)

In accordance with that schedule, TECA filed TECA’s First Fee Memo and the Phillips
Declaration on November 23, 2022, and JEA filed its request on that date. On December 12,2022,
JSC moved for an interlocutory review by the Commission of the November 14 Order, arguing
that the Commission did not have authority to award attorneys’ fees as a discovery sanction, the
Hearing Officer erred by allowing “one way discovery,” and the Hearing Officer erred by allowing
the intervenors to participate in the docket. (See JSC Mot. for Interlocutory Appeal dated Dec. 12,
2022.) JSC did not, and has not, filed objections to the attorneys’ fees and expenses requested by

TECA and JEA. Likewise, JSC did not, and has not, complied with the discovery obligations set



forth in the November 14 Order. JSC did not request that any of the Hearing Officer’s orders be
stayed while the Commission’s interlocutory review was pending.

Briefing and argument of JSC’s interlocutory review occurred in early 2023, and the
Commission Order was entered on May 8, 2023. Despite failing in its effort to overturn the
November 14 Order, JSC did not promptly file objections to the attorneys’ fees requested by JEA
and TECA and did not promptly comply with the order’s discovery obligations (which were more
than four months overdue). Instead, at a June 1, 2023 status conference, a bankruptcy attorney,
Steve Lefkovitz, informed the parties and the Hearing Officer that JSC had filed for bankruptcy
and that all proceedings related to the discovery sanction were thereby automatically stayed.?
JSC’s counsel of record, Mr. Beam, did not attend this status conference, request that it be
rescheduled, or provide a reason for his absence.

JSC filed for bankruptcy on May 24, 2023. (See TECA’s Notice of Filing, Ex. B.)
According to its bankruptcy petition, JSC had no assets and never did. (/d. at 7.) The only liability
listed in the petition was an $89,000 debt to the Commission. (/d. at 7, 14.) The bankruptcy
petition indicates that this debt is not contingent or disputed. (/d. at 14.) Emberling signed the
petition and swore under penalty of perjury that he had a reasonable belief that this information
was true and correct. (/d. at 34.) The petition also indicates that Mr. Lefkovitz’s fee was paid by
JSC’s Board President, Emberling. (See id. at 35.)

On June 21, 2023, the bankruptcy trustee held a meeting of JSC’s creditors by telephone.
(See TECA’s Notice of Filing, Ex. A.) Emberling provided sworn testimony on behalf of JSC.

Emberling testified that he read and signed JSC’s bankruptcy petition, and that the petition

2 Mr. Letkovitz has been helpful in providing information about the status of JSC’s

bankruptcy proceeding, but he is not counsel of record for JSC in this docket.
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accurately lists all of JSC’s assets and liabilities. (/d. at 5:19-6:17.) Emberling admitted that JSC
does not have—and never has had—a bank account or any assets whatsoever. (/d. at 7:24-8:5.)
He admitted that JSC has never bought or sold anything and has never paid any money to any
person or entity. (/d. at 7:22-8:5, 11:4-17, 12:12-17.) And, despite telling this Commission that
“JSC will ... obtain start up capital from CDE,” (Direct Test. of Dennis Emberling filed May 24,
2021 (“Emberling Test.”) at 7), Emberling testified that JSC has not requested any funding from
CDE to satisfy the discovery sanction levied by the Commission (whenever that sanction becomes
final). (See TECA’s Notice of Filing, Ex. A at 14:10-15:7.)

On July 5, 2023, the Bankruptcy Court entered a Final Decree closing JSC’s bankruptcy
case, thereby terminating the automatic stay that may have applied to Commission proceedings on
the discovery sanction. (TECA’s Notice of Filing, Ex. C.) Shortly thereafter, TECA informed the
Hearing Officer of this development and requested a status conference. (See TECA’s Notice of
Filing.) The Hearing Officer convened a status conference on August 11, 2023. Once again, Mr.
Lefkovitz attended on behalf of JSC, and Mr. Beam failed to appear, request a different date, or
provide a reason for his absence. During the status conference, the Hearing Officer set a schedule
for further proceedings on the amount of attorneys’ fees and expenses to be awarded to TECA and
JEA, as well as the persons who should be responsible for payment.

For the reasons discussed below and in TECA’s First Fee Memo and the Phillips
Declaration, the JSC Parties should be jointly and severally liable for TECA’s attorney’s fees and
expenses in the amount of $67,843.95 plus interest. This request is reasonable under Tennessee
law and fully supported by the record. In addition, JSC has waived any objection to this amount.
Further, it is appropriate and just to hold each of the JSC Parties jointly and severally liable for

this amount, particularly in light of JSC’s bankruptcy and imminent dissolution. JSC’s Counsel



and Emberling are responsible for the discovery misconduct that culminated in the discovery
sanction and subsequent efforts to avoid the consequences of that misconduct. Unless the JSC
Parties are held jointly and severally liable for the sanction, those efforts will succeed, and TECA
and JEA will not be able to recover a penny of the money they were needlessly forced to spend in
attempting to obtain discovery from the JSC Parties.’

ARGUMENT & AUTHORITY

A. The Hearing Officer Should Award the Full Amount of Attorneys’ Fees and Expenses
Requested by TECA, With Interest.

As explained in TECA’s First Fee Memo, the amount requested by TECA is fully
supported by the Phillips Declaration and is reasonable under Tennessee law. (See Ex. A.) For
the reasons stated therein, which are incorporated by reference here, TECA should be awarded
attorneys’ fees and expenses in the amount of $67,843.95 plus interest accruing from the date of
November 14, 2022 until full payment is received at the applicable post-judgment interest rate
published by the Tennessee Administrative Office of the Courts.*

Moreover, JSC has waived its right to contest this amount in three ways.> First, JSC failed
to file objections on or before December 12, 2022, as required by the Order on November 8, 2022
Status Conference. Although JSC filed a motion for interlocutory review of the November 14

Order, JSC never asked the Hearing Officer to stay any of the Hearing Officer’s orders or to

3 To be clear, TECA does not seek to hold Mr. Lefkovitz liable for the discovery sanction.

4 See Tennessee Judgment Interest Rates, https://www.tncourts.gov/node/1232344 (last

visited August 31, 2023).

> TECA understands the Commission and Hearing Officer seek to provide JSC the

opportunity to object to the amount of TECA’s attorneys’ fees and expense. (See Commission
Order at 37.) But, if the Hearing Officer concludes that TECA’s request is supported by the record
and reasonable, there is no harm to JSC’s rights if the Hearing Officer additionally concludes that
JSC waived its objections.



otherwise modify the deadlines set by the Hearing Officer. This, alone, is sufficient to find that
JSC waived its objections.

Second, in its argument to the Commission, JSC took the position that the Hearing Officer
had sanctioned JSC in the amount of $89,459.95 or $90,000.00. (See JSC Interlocutory Appeal
Brief dated Jan. 20, 2022, at 1; Commission Order at 37.) As the Commission observed, the
Hearing Officer had not actually set the amount of the sanction when JSC made these arguments.
(See Commission Order at 37.) Accordingly, the position taken by JSC should be viewed as an
acknowledgement that JSC had not objected to the amounts requested by TECA and JEA and that
JSC was proceeding on the understanding that these amounts would be due if its interlocutory
review was unsuccessful. Simply put, JSC made a strategic choice to not contest the amounts
requested by TECA and JEA as a means of bolstering its arguments to the Commission. Having
made that choice, JSC may not now object to the amounts requested by TECA and JEA. See Baird
v. Fid.-Phenix Fire Ins. Co., 162 S.W.2d 384, 388 (Tenn. 1942) (explaining that a waiver is an
intentional relinquishment of a known right).

Third, in its bankruptcy petition, JSC again indicated it had waived its objections. The
bankruptcy petition includes a list of JSC’s creditors. (See TECA’s Notice of Filing, Ex. B at 12-
15.) The Commission is the only creditor for whom a certain amount is stated, and the amount is
identified as $89,000. (/d.) The petition indicates that this debt is not contingent and is not
disputed. (Id.) Emberling—IJSC’s President—swore under penalty of perjury that this information
was true and correct. (/d. at 34.) Given that this amount is nearly identical to the amount of the
sanction stated by JSC in its arguments to the Commission, it is clear that the debt listed on the

petition is the discovery sanction. In order to gain the benefit of bankruptcy, JSC affirmatively



and conclusively waived any objection to the amounts requested by TECA and JEA. See Baird,
162 S.W.2d at 388.

B. The JSC Parties Should Be Jointly and Severally Liable for the Attorneys’ Fees and
Expenses.

The November 14 Order requires JSC to pay TECA’s reasonable attorneys’ fees and
expenses associated with the TECA Motion and TECA Memo. (Nov. 14 Order at 17.) As a result
of the bankruptcy proceeding instigated by the JSC Parties, no amount of fees and expenses can
be collected from JSC. To avoid this unjust result, the Hearing Officer should order that JSC’s
Counsel, who served as JSC’s counsel of record and represented JSC during the events giving rise
to the discovery sanction, and Emberling, the individual who controlled JSC and served as the
driving force of JSC’s conduct in this docket, are jointly and severally liable for TECA’s attorneys’
fees and expenses.®

Tennessee Rule of Civil Procedure 37.01 mandates that, if a motion to compel is granted,
“the court shall, after opportunity for hearing, require the party ... whose conduct necessitated the
motion or the party or attorney advising such conduct or both of them to pay to the moving party
the reasonable expenses incurred in obtaining the order, including attorney’s fees....” Tenn. R.
Civ. P. 37.01 (emphasis added). Thus, Rule 37.01 grants the Hearing Officer the authority to

impose joint and several liability upon parties who engage in misconduct and parties and attorneys

6 As the Commission Order makes clear, the Commission Order and the November 14 Order

are not final orders. (Commission Order at 37.) Under Tennessee law, non-final orders may be
amended at any time. See Fox v. Fox, 657 S.W.2d 747, 749 (Tenn. 1983) (explaining that under
Tenn. R. Civ. P. 54.02, an interlocutory order can be revised at any time before the entry of
judgment adjudicating all the claims and rights and liabilities of all parties); Tenn. R. Civ. P. 54.02
(“[A]ny order or other form of decision, however designated, that adjudicates fewer than all the
claims or the rights and liabilities of fewer than all the parties ... is subject to revision at any time
before the entry of the judgment adjudicating all the claims and the rights and liabilities of all the
parties.”).



advising such conduct. See, e.g., Rebsom v. Kunnath, 2022 WL 715711, at *2 (D. Mont. Mar. 10,
2022) (imposing joint and several liability upon party and its counsel under analogous Federal
Rule of Civil Procedure 37(a)(5)(A)).’

1. JSC’s Counsel Should Be Jointly and Severally Liable.

JSC Counsel’s position as counsel of record before, during, and after the discovery
proceedings, standing alone, is sufficient to warrant the imposition of liability for TECA’s
attorneys’ fees and expenses. Federal courts interpreting an analogous federal rule have held that
imposing sanctions against a party and counsel jointly and severally is appropriate even when it is
unclear which is less blameworthy. Rebsom, 2022 WL 715711, at *2; Twin Falls NSC, LLC v. S.
Idaho Ambulatory Surgery Ctr., LLC, 2020 WL 5523384, at *17 (D. Idaho Sept. 14, 2020).
Further, the decisionmaker need not conclude that the attorney instigated discovery misconduct
before imposing sanctions on the attorney. Devaney v. Cont’l Am. Ins. Co., 989 F.2d 1154, 1161-
62 (11th Cir. 1993) (explaining that neither the language nor the purpose of federal Rule 37
requires proof of the attorney’s responsibility for discovery misconduct); GMAC Bank v. HTFC
Corp., 248 F.R.D. 182, 198 (E.D. Pa. 2008) (concluding attorney was jointly and severally liable
for discovery sanction where attorney failed to correct client’s malfeasance).

In this case, JSC’s Counsel served as the primary point of contact during the discovery
process. JSC’s Counsel sent and received multiple discovery letters, attended multiple status
conferences, participated in multiple meet-and-confer teleconferences with counsel for TECA, and
filed and argued briefs that attempted to justify the discovery misconduct. (See TECA Memo at

7-13 and exhibits cited therein.) JSC’s Counsel told TECA that JSC has produced all responsive

7 Federal judicial decisions interpreting rules similar to Tennessee’s are persuasive authority

for purposes of construing the Tennessee rule. Webb v. Nashville Area Habitat for Humanity, Inc.,
346 S.W.3d 422, 430 (Tenn. 2011).



documents when he knew, or should have known, that this statement was untrue. (See id.) JSC’s
Counsel failed to inform TECA—for approximately nine months—that responsive documents had
been and were being deleted, supposedly as a result of an auto-deletion policy used by an affiliate
of JSC. (See Interlocutory Review Br. of Intervenor TECA dated Feb. 2, 2023, at 8-9 and
documents cited therein.) And, JSC Counsel engaged in activities that were plainly intended to
frustrate TECA’s effort to obtain third-party discovery from the solar project’s prime contractor,
Northern Reliability, Inc. (See TECA Memo at 10-11 and exhibits cited therein.) For these
additional reasons, the Hearing Officer should order that JSC’s Counsel be jointly and severally
liable for TECA’s attorney’s fees and expenses.

2. Emberling Should Be Jointly and Severally Liable.

While not technically a party to this docket, it is clear that Emberling is the person who
controls JSC, controlled JSC’s conduct in this docket, and bears responsibility for the discovery
misconduct that resulted in the November 14 Order. Emberling serves as the President and
Director of JSC. (Petition dated May 24, 2021, at 4.) He also serves as the Chief Executive Officer
of Community Development Enterprises-Jackson I (“CDE”)—the for-profit entity that would have
reaped a financial windfall if Emberling’s solar project had come to fruition. (See TECA’s Notice
of Filing, Ex. B at 26 (signature block).) Further, Emberling serves as the Chief Executive Officer
of CDE’s managing partner, E A Solar LLC. (See JSC’s Response to Motion to Compel, Affidavit
of Dennis Emberling filed June 1, 2022, at 1.)

The record shows that Emberling was the driving force behind the proposed solar project.
Among other things: he authored the feasibility study that formed the basis of the project (TECA
Memo, Ex. 11); he served as the primary point of contact with the project’s prime contractor (see

TECA Memo at 16-19 and exhibits cited therein); he signed the lease agreement between JSC and
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CDE (TECA’s Notice of Filing, Ex. B at 26); and he signed the conditional member agreements
that JSC produced in discovery. (TECA Memo, Ex. 37.)

The record also shows that Emberling controlled JSC’s conduct in this proceeding.
Emberling was the only person who filed direct testimony in support of JSC’s petition. He testified
that all requests for information should be directed to him. (Emberling Test. at 8.) He verified all
of JSC’s discovery responses. (See, e.g., TECA Memo, Ex. 6 at 30, Ex. 7 at 32, Ex. 9 at 16.) And,
when JSC tried to blame its failure to produce responsive documents on an auto-deletion policy
supposedly used by E A Solar LLC, Emberling filed an affidavit describing that purported policy.
(See JSC Response to TECA Motion to Compel at 12, 19-20; Affidavit of Dennis Emberling dated
June 1, 2022.)

When JSC failed to overturn the Hearing Officer’s November 14 Order, Emberling directed
JSC to file bankruptcy to evade payment of the discovery sanction. Emberling signed JSC’s
bankruptcy petition. (TECA Notice, Ex. B at 5, 6, 34.) He paid JSC’s bankruptcy attorney from
his personal funds. (TECA Notice, Ex. A at 8:10-23.) And, he was the only person from JSC to
testify at the meeting of creditors convened by the bankruptcy trustee. (See TECA Notice, Ex. A.)

Based on Emberling’s control of JSC, his substantial responsibility for the discovery
misconduct, and his role in JSC’s scheme to avoid paying the discovery sanction, it is appropriate
to make him jointly and severally liable. See Johnson v. Kakvand, 192 F.3d 656, 661 (7th Cir.
1999) (affirming discovery sanction imposed on company’s co-defendant president where

president obstructed legitimate discovery efforts); Boles v. Nat’l Dev. Co., 175 S.W.3d 226, 244,
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248-50 (Tenn. Ct. App. 2005) (affirming Rule 37.02 discovery sanction imposed on individual
defendant who controlled corporate defendant).

Moreover, Emberling should be held liable for JSC’s debts under Tennessee’s “piercing
the corporate veil” doctrine. This doctrine allows a court to disregard the usual presumption that
a corporation is a distinct legal entity, wholly separate and apart from its shareholders, officers,
directors. Delta Dev. Corp. v. F. Fani Gulf Int’l, 393 S.W.3d 185, 195 (Tenn. Ct. App. 2012).
Piercing the corporate veil is appropriate where the corporation is a sham or a dummy or where
disregarding the separate corporate entity is necessary to accomplish justice. Id.; see also HOK
Sport, Inc. v. FC Des Moines, L.C., 495 F.3d 927, 936 (8th Cir. 2007) (explaining that courts apply
the remedy of piercing the corporate veil to nonprofit corporations). Courts commonly consider
eleven factors, but no one factor is conclusive.® H.G. Hill Realty Co. v. Re/Max Carriage House,
Inc., 428 S.W.3d 23, 33-34 (Tenn. Ct. App. 2013).

As explained by TECA in its prior briefing and oral argument to the Commission,
discovery in this case and the positions taken by JSC in its interlocutory review briefs show that
JSC is an undercapitalized sham company whose only purpose was to allow Emberling and his
business partners to operate a solar project without regulatory oversight. JSC never had any

members. (TECA Memo at 6.) JSC does not have—and never has had—a bank account or any

8 Factors to be considered include: (1) whether there was a failure to collect paid in capital;

(2) whether the corporation was grossly undercapitalized; (3) the nonissuance of stock certificates;
(4) the sole ownership of stock by one individual; (5) the use of the same office or business
location; (6) the employment of the same employees or attorneys; (7) the use of the corporation as
an instrumentality or business conduit for an individual or another corporation; (8) the diversion
of corporate assets by or to a stockholder or other entity to the detriment of creditors, or the
manipulation of assets and liabilities in another; (9) the use of the corporation as a subterfuge in
illegal transactions; (10) the formation and use of the corporation to transfer to it the existing
liability of another person or entity; and (11) the failure to maintain arms length relationships
among related entities. H.G. Hill Realty Co, 428 S.W.3d at 33.
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assets whatsoever.” (TECA Notice, Ex. A at 7:24-8:5.) JSC has never bought or sold anything
and has never paid any money to any person or entity. (/d. at 7:22-8:5, 11:4-17, 12:12-17.) And,
despite telling this Commission that “JSC will ... obtain start up capital from CDE,” (Emberling
Test. at 7), Emberling testified at the creditors’ meeting in JSC’s bankruptcy proceeding that JSC
has not requested any funding from CDE to satisfy the discovery sanction levied by the
Commission (whenever that sanction becomes final). (TECA Notice, Ex. A at 14:10-15:2.) The
fact that JSC filed for bankruptcy to avoid paying the discovery sanction—a relatively small
amount in the context of a $70 million project—further demonstrates that JSC was grossly
undercapitalized.

As discussed above, the record also demonstrates that Emberling controlled JSC and acted
as the key player in the solar project. Again, Emberling served as an officer of both JSC and the
for-profit entities that stood to benefit if the solar project moved forward.! Emberling signed all
of JSC’s discovery responses and filed the only testimony in support of JSC’s petition. And, when
it came time to find a way to evade responsibility for the discovery misconduct, Emberling signed
the bankruptcy petition and paid for the bankruptcy attorney’s services out of his personal funds.

Simply put, holding Emberling responsible for the discovery misconduct that occurred here

is necessary to accomplish justice. It would be entirely unfair to allow him to create an

? Emberling’s testimony at the creditors’ meeting in JSC’s bankruptcy proceeding directly

contradicts one of JSC’s verified interrogatory responses to TECA. In its supplemental response
to TECA’s Interrogatory 14, JSC said “The Petitioner has a bank account. The Petitioner has
transacted business.” (Petitioner’s Supplemental Responses to TECA’s Discovery Requests dated
October 26, 2021, at 13.) Emberling swore and/or affirmed that the response was true and accurate
to the best of his knowledge, information, or belief. (/d. at 32.)

10 Even though he was JSC’s president and director, Emberling signed JSC’s most significant

contract—the equipment lease agreement with CDE—on behalf of CDE. (See TECA Notice, Ex.
B at 26.) This blatant disregard of a clear conflict of interest shows the degree to which JSC existed
solely to serve Emberling’s and his partners’ interests.
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uncapitalized entity, seek a declaratory judgment from the Commission, engage in discovery
misconduct, and then use the bankruptcy process to avoid the consequences of that misconduct. It
would also provide a roadmap for further misconduct the next time Emberling or one of his
associates petitions the Commission.

CONCLUSION

For the foregoing reasons, as well as the reasons provided in TECA’s First Fee Memo
and the Phillips Declaration, TECA respectfully submits that the attorney’s fees and expenses
incurred in obtaining the November 14 Order were reasonable and appropriate. TECA therefore
requests that the Commission enter an order that awards TECA $67,843.95 plus interest accruing
from November 14, 2022 until the date payment is received in full and that holds JSC, JSC’s
Counsel, and Emberling jointly and severally liable for the amount awarded.

DATED this 1st day of September, 2023.
Respectfully submitted,

/s/ W. Brantley Phillips, Jr.

W. Brantley Phillips, Jr. (18844)
Matthew J. Sinback (23891)
Caleb H. Hogan (37412)

BASS BERRY & SIMS PLC

150 Third Avenue South, Suite 2800
Nashville, TN 37201

(615) 742-6200
bphillips@bassberry.com
msinback@bassberry.com
caleb.hogan@bassberry.com

Attorneys for Tennessee Electric
Cooperative Association
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I hereby certify that on this 1st day of September, 2023, the foregoing document was served
on the following persons via email and/or U.S. Mail, postage prepaid:

John A. Beam, 111

David H. Wood

EQUITUS LAW ALLIANCE, PLLC
P.O. Box 280240

Nashville, TN 37208
beam@equituslaw.com

Steven L. Lefkovitz

LEFKOVITZ AND LEFKOVITZ, PLLC
908 Harpeth Valley Place

Nashville, TN 37221

Dennis Emberling
1100 Whitehall Street
Jackson, TN 38301

Dennis Emberling
5548 Trousdale Dr.,
Brentwood, TN 37027

Henry Walker

BRADLEY ARANT BOULT
CUMMINGS, LLP

1600 Division Street, Suite 700
Nashville, TN 37203
hwalker@bradley.com

Larry L. Cash

Mark W. Smith

MILLER & MARTIN PLLC
832 Georgia Avenue, Suite 1200
Chattanooga, Tennessee 37402
larry.cash@millermartin.com
mark.smith@millermartin.com

Kimberly Bolton

Office of the General Counsel
TENNESSEE VALLEY AUTHORITY
400 West Summit Hill Drive

Knoxville, TN 37902-1401
kabolton@tva.gov

Jeremy L. Elrod

TENNESSEE MUNICIPAL
ELECTRIC POWER ASSOCIATION
212 Overlook Circle, Suite 205
Brentwood, TN 37027
jelrod@tmepa.org

/s/ W. Brantley Phillips, Jr.
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