
IN THE TENNESSEE PUBLIC UTILITY COMMISSION
AT NASHVILLE, TENNESSEE

IN RE:

JOINT APPLICATION OF AQUA
UTILITIES COMPANY, LLC, ANI)
LIMESTONE WATER UTILITY
OPERAITNG COMPANY F'OR
AUTHORITY TO SELL OR TRANSF'ER
TITLE TO THE ASSETS, PROPERTY
ÄND REAL ESTATE OF'A PUBLIC
UTILITY AND F'OR A CERTIF'ICATE
OF' CONVENIENCE AND NECESSITY

DOCKET NO. 19-00062

)
)
)
)
)
)
)
)
)
)
)

CONSUMER ADVOCATE'S RESPONSE TO LIMESTONE WATER UTILITY
OPERATING COMPANY FIRST DISCOVERY REQUEST

Comes the Consumer Advocate Unit of the Office of the Attorney General (Consumer

Advocate) and hereby responds to the First Discovery Requests of Limestone V/ater Utility

Operating Company (Limestone) to the Consumer Advocate filed on April 7,2020. Each of the

three discovery requests are set out on separate pages for ease of use for Aqua and Staff with the

Tennessee Public Utility Commission (TPUC or Commission).
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TPUC Docket No. 19-00062
Limestone's First Discovery Request

Date Issued: April 7,2020

1-1 On page 9, lines 17 and 18 of Mr. Dittenmore's Direct Testimony dated March 31,2020

states "The Company (Limestone) claims there is no Acquisition Premium in this case

however their view of the definition of Acquisition Premium is not accurate." Please

identifr what information, including any documents, that was used as the basis to form this

opinion.

RESPONSE:

No specific information was reviewed in developing this opinion. Instead, Mr. Dittemore is
familiar through his experience with the definition of an Acquisition Premium. Mr. Dittemore's
definition of an Acquisition Premium is consistent with the definition found in the draft rules
identified in TPUC Docket No. 20-00025, which can be accessed in TPUC's electronic Docket
Room at http://share.tn. gov/traldockets/2O0O025.htm.

Response provided by the Consumer Advocate on April 14, 2020.

2



TPUC Docket No. 19-00062
Limestone ts X'irst Discovery Request

Date Issued: April 712020

l-2. On page 22,Iines 5 and 6 of Mr. Dittenmore's Direct Testimony dated March 31,2020,

Mr. Dittenmore states "I believe rates should increase no more than $1O/month per yeat."

Please identiff what information, including any documents, was used to form this opinion.

RESPONSE:

Please see Exhibits DND 2-6 to Mr. Dittemore's Direct Testimony filed with the Commission on
March 31,2020 and the 2018 Aqua Income Statement.

Response provided by the Consumer Advocøte on Apríl 14, 2020.
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TPUC Docket No. 19-00062
Limestone ts First Discovery Request

Date Issued: Aprit 712020

1-3. On page 2,line 6 of Mr. Dittenmore's Direct Testimony dated March 31, 2020, Mr.

Dittenmore states "I have submitted testimony in a number of TPUC Dockets, since

joining the Attorney General's Office." Please provide the Docket number of each Docket

in which Mr. Dittenmore has provided testimony and provide any relevant portions of the

proceedings, that the CAD has in its possession, custody, or control, upon which you

relied.

REIBQI{.TE:

The Consumer Advocate objects to the request on the grounds it is overly burdensome, and the
requested information is not relevant. Also, the matters referred to in this request are publicly
available from the Tennessee Public Utility Commission's electronic docket room at
http://share.tn.gov/tralindexes/TRAActiveDocketlndex.htm. Notwithstanding the foregoing
objection, Mr. Dittemore has provided testimony in the following TPUC dockets:

r7-00014
17-00108
t7-00124
l7-00138
t7-00143
18-00017
l8-00022
18-00034

18-00035
l8-00038
18-00039
18-00067
l8-00097
18-00112
18-00120
18-00126

19-00007
19-00018
19-0003 1

19-00057
t9-00062
r9-0010s
19-00106

Mr. Dittemore did not rely upon any of the dockets referenced above in formulating his
recommendations.

Response províded by the Consumer Advocøte on Apríl 14, 2020.
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t-4.

TPUC Docket No. 19-00062
Limestone's X'irst Discovery Request

Date Issued: April 7,2020

Onpage 15, Answer 29 ofMr. Dittenmore's Direct Testimony dated March 31,2020,Mr.

Dittenmore provides 4 factors that should be considered when determining the portion of

the Gain on the Sale that should be assigned to ratepayers. Please provide the basis for

this opinion, including arry documents, ffid provide each Docket Number that these

factors have been used in making a determination.

BESPQNËE:

The criteria contained in testimony was not derived from a review of any specific case. Instead,
Mr. Dittemore relied upon his regulatory experience in a number of acquisition transactions dating
back to 1990. Further, Mr. Dittemore has read many regulatory decisions in other states involving
utility mergers and acquisitions over the years. This experience allowed him to customize the
criteria to the smaller entities in this application. While Mr. Dittemore did not specifically review
any cases in the development of the Gain on the Sale criteria, he is aware that the Gain on the Sale
concept was litigatedin Democratic Cent. Comm. of D.C. v. l4tA Metro. Area Transit Auth.,485
F.2d 786 (D.C. Cir. 1973).

Response provided by the Consumer Advocate on Apríl 14, 2020.
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TPUC Docket No. 19-00062
Limestone's X'irst Discovery Request

I)ate Issued: April 712020

l-5. On page 9, line 5 of Mr. Dittenmore's Direct Testimony dated March 31, 2020, llrlr.

Dittenmore states "I believe the portion of the purchase price related to land is excessive."

Please identifr and produce any documents and any information used to form this opinion.

BESBQNËE:

Please see the response to Consumer Advocate Request No. l-26; Aqua 2018 Financial
Statements; and Exhibits DND 2-6 to Mr. Dittemore's Direct Testimony filed with the
Commission on March 31,2020.

Response provided by the Consumer Advocøte on Apríl 14, 2020.
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TPUC Docket No. 19-00062
Limestonets X'irst Discovery Request

I)ate Issued: April 7,2020

1-6. On page 4, Answer 8 of Mr. Dittenmore's Direct Testimony dated March 31,2020,}lfr.

Dittenmore states: "I believe there are ratepayer benefits as well as risks associated with

this transaction which I will identi$ in my testimony." Please identiff and provide what

information was used, including any documents, to form this opinion.

BESBONÊE:

Information relied upon in forming this opinion is based upon the experience of Mr. Dittemore as

well as the various document references contained throughout his Direct Testimony filed with the
Commission on March 31,2020.

Response províded by the Consumer Advocate on Apríl 14, 2020.
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TPUC Docket No. 19-00062
Limestone's First I)iscovery Request

Date Issued: Aprit 7,2020

I-7. On page 10, Answer 16 of Mr. Dittenmore's Direct Testimony dated March 3I,2020,Mr.

Dittenmore states "Exhibit DND-2 contains the Balance Sheet of Aqua. Exhibit DND-3

provides a very rough estimate of the Acquisition Premium based upon Aqua's 2018

Balance Sheet balances. This amount translates to an approximate Acquisition Premium

of $571 Thousand." Please provide a detailed description, including any documents and

calculations, of how Mr. Dittenmore arrived at this specific amount.

BEIBQ!['IE:

Please see Exhibit DND-3 of Mr. Dittemore's Direct Testimony filed on March 31,2020 for the

calculation of the estimated Acquisition Premium.

Response províded by the Consumer Advocate on April 14, 2020.
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TPUC Docket No. 19-00062
Limestone's F irst Discovery Request

I)ate Issued: April 712020

l-8. On page 13, Answer 22 ofMr. Dittenmore's Direct Testimony dated March 31,2020,Mr.

Dittenmore provides the estimated impact to customers. Please provide the specific

calculations used to determine the estimated impact.

BE+IBQNËE:

Please see the calculations contained within Exhibit DND-6 to Mr. Dittemore's Testimony filed
with the Commission on March 31,2020.

Response provìded by the Consumer Advocøte on Apríl 14,2020.
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TPUC Docket No. 19-00062
Limestonets tr'irst Discovery Request

I)ate Issued: April 712020

l-9. Please provide the TPUC Docket Number for each Docket in which the CAD has

intervened within the last 2yearc.

BF^lElQIf'IÐ:

The Consumer Advocate objects to the request on the grounds it is overly burdensome, and the

requested information is not relevant. Also, the matters referred to in this request are publicly
available from the Tennessee Public Utility Commission's electronic docket room at

http://share.tn.gov/tralindexes/TRAActiveDocketlndex.htm. Notwithstanding the foregoing

objection, the Consumer Advocate has reviewed its records for the years 2018 -2020, and the

Consumer Advocate has intervened in the following:

0s-00293
1 8-00001
I 8-00003
18-00009
18-00017
t8-00022
r 8-00034
1 8-0003s
t8-00037
l8-00038
18-00039
I 8-00040
l8-00067
18-00073
1 8-00097
18-00099

18-00107
18-001 12

18-00120
18-00125
18-00126
19-00007
19-00010
19-00018
r9-00028
19-00031
19-00034
19-0003s
t9-00042
19-00043
t9-00047
l9-000s7

t9-00062
l9-00071
19-00076
19-00084
19-00097
19-00r03
r9-00105
19-00106
l9-00107
20-00008
20-00009
20-0001 I
20-00024
20-00028
20-00047

Response províded by the Consumer Advocate on April 14, 2020.
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TPUC Docket No. 19-00062
Limestone's X'irst Discovery Request

Date Issued: April 712020

1-10. Please provide a detailed description of each instance in which the CAD has made a

positive recommendation contingent upon the adoption of the CAD's conditions in the

last2 years.

BESBQNSE:

The Consumer Advocate objects to the request on the grounds it is overly burdensome, vague, and
the requested information is not relevant. Also, the matters referred to in this request are publicly
available from the Tennessee Public Utility Commission's electronic docket room at
http://share.tn.gov/tralindexes/TRAActiveDocketlndex.htm. Notwithstanding the foregoing
objection, as the Consumer Advocate understands the question, Limestone is seeking dockets in
which the utility has accepted the recommendations/conditions of the Consumer Advocate
resulting in a hearing before the Commission with no outstanding contested issues. This has
occurred in the following TPUC Dockets:

18-00038 (see the Consumer Advocate's Direct Testimony, the Utility's Rebuttal Testimony,
and the Settlement Agreement);
19-00018 (see the Consumer Advocate's Direct Testimony, the Utility's Rebuttal, and the
Letter to Chairperson prior to hearing);
l9'00034 (see the Consumer Advocate's Direct Testimony, and the Letter to the Chairperson
prior to hearing); and
19-00097 (see the Utility's Petition and Direct Testimony, the Consumer Advocate's Direct
Testimony, and Letter to Chairperson prior to hearing).

Response províded by the Consumer Advocate on April 14, 2020.

a

a

o

a
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TPUC Docket No. 19-00062
Limestonets X'irst Discovery Request

Date Issued: April 712020

l-11. Please provide a detailed description of each instance in which the CAD has

recommended that the Commission place a cap on rate increases in the last 2 years.

BESEIQNÊE:

The Consumer Advocate recommended a five-year rate moratorium in TPUC Docket No. 17-
00014, and the moratorium was included in the settlement of the docket. This documents for
TPUC Docket No. 17-00014 can be accessed in TPUC's electronic Docket Room at
http://share.tn. gov/traldockets/ I 7000 I 4.htm

Response províded by the Consumer Advocøte on Apríl 14, 2020.
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TPUC Docket No. 19-00062
Limestone's X'irst Discovery Request

Date Issued: April 712020

l-12. Please identiff each TPUC Docket in which the CAD has recommended a company or

utility not seek an increase in rates until the company or utility has operated the system

for at least I year.

BESPIQNSE:

The Consumer Advocate is not aware of another situation identical to the one requested above.

However, as explained in its Response to Limestone's DR No. l-11, the Consumer Advocate
recoÍrmended a five-year rate moratorium in TPUC Docket No . 17 -00014, which can be accessed

in TPUC' s electronic Docket Room at http : //share.tn. gov/traldockets/ 1 7000 1 4.htm.

Response províded by the Consumer Advocøte on Aptíl 14' 2020,
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TPUC Docket No. 19-00062
Limestonets X'irst Discovery Request

Date Issued: April 712020

l-13. On page 14, Answer 28 of Mr. Dittenmore's Direct Testimony dated March 31,2020,Mr.

Dittenmore provides his rational for attributing a portion of all of the gain on the sale to

Utility Ratepayers. Please provide all information relied upon, including any documents,

in forming this rationale.

BILIBQII,TE:

Please see the Consumer Advocate's Response to Aqua's DR Request No. 1-5 and the
Consumer Advocate's Response to Limestone DR No. 1-14.

Response províded by the Consumcr Advocute on Apríl 14, 2020.
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TPUC Docket No. 19-00062
Limestonets X'irst Discovery Request

Date Issued: April 7,2020

l-14. On page 17, Answer 32 of Mr. Dittenmore's Direct Testimony dated March 31,2020,Mr.

Dittenmore references TPUC Docket No. 92-1398 and TPUC Docket No. U-84-7308.

Please produce the relevant portions of these proceedings, upon which you relied.

BESBONËE:

Attached is the Order on Remand in TPUC Docket No. 92-1398. See item No. 4 of this Order.

Also attached is the Order in TPUC Docket No. U-84-7308. See Section C of this Order for a
discussion of the treatment of Gain on the Sale.

Response provìded by the Consumcr Advocøte on April 14, 2020.

15



TPUC Docket No. 19-00062
Limestone's First Discovery Request

I)ate Issued: April 7 12020

RESPECTFULLY SUBMITTED,

P^^o^ [l en¿nãt'.¿lL
KAiìþñ tr. srÁcHoivsKr (BpR #01e607)
Assistant Attorney General
VANCE L. BROEMEL (BPR #0ll42l)
Senior Assistant Attorney General
Office of the Tennessee Attorney General
Financial Division, Consumer Advocate Unit
P.O. Box 20207
Nashville, Tennessee 37 202-0207
Phone: (615) 741-2370
Fax: (615) 532-2910
Karen. Stachowski@ag.tn. gov
Daniel. Whitaker@ag.tn. gov

t6



CERTIFICATE OF SERVICE

I hereby certifu that a true and correct copy of the foregoing was served via U.S. Mail or

electronic mail upon:

Charles B. Welch, Jr., Esq.
Tyler A. Cosby, Esq.
Farris Bobango PLC
414 Union Street, Suite 1105
Nashville, TN 37219
Telephone: (6la) 726-1200
Email: cwelch@farris-law.com
Email : tcosby@farris-law.com

Limestone'Water Utility Operating
Company, LLC

c/o Josiah Cox
Central States'Water Resources, Inc.
500 Northwest Plaza Drive, Suite 500
St. Ann, MO 63074-2220
Telephone: (3 14) 736-4672
Email: jcox@cswrgroup.com

This the 14th day of April, 2020.

Aqua Utilities Company, Inc.
c/o Montana Land Company, LLC
Attn: James E. Clausel
408 Main Street
Savannah, TN 38372
Telephone : (7 3 I) 925 -4834
Email : j amesclausel@yahoo.com

Ko-, lñ *n'h^^ol;t
KAREN H. STACHOTVSKI
Assistant Attorney General
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KeyCite Yellow Flag - Negative Treatment
Declined to Follow by In the lvlattel of the l)etitiorr of Pl-lcþ. l SO(jNl)
INIrlìCY For an ¡\ccounting (.)rtlcr Ap¡rroving thc Alloc¿lion of'
I)roccr.ds ol'thc Salc ol'(lcltain r\sscts to l)ublic t.Jtilii¡,1)istrict #l o1'

.lcllcrson Counly. Wash.U.T.C., September I 1, 2014

485 F.zd 786
United States Court of

District of Columbia

TPUC Docket No. 19-00062
CA Response to Limestone DR No. 1-4

Capital gains realized on disposition of
depreciable assets while in service do not
automatically flow to transit company's
investors, although extraordinary circumstances
may enable them to share thercin, and transit
company's farepayers have protectible interest
in such gains which extends to amount of
depreciation which has been charged to
farepayers and may extend beyond. Washington
Metropolitan Area Transit Regulation Compact,
art. 12, $ 16 as amended D.C,C.E. following g

1-1410 and $ l-1410a; Washington
Metropolitan Area Transit Authority Compact,
Tit. 3, D.C.C.E. following $ l-1431.

4 Cases that cite this headnotc

Appeals,
Circuit

DEMOCRATIC CENTRAL COMMITTEE OF the
DISI'RICT OF COLUMIIIA et al., Petitioners,

WASH INGTON METROPOLITAN AREA
1'IìANSIT COMMISSlON, I{espondent,
D, C. Transit System, Inc., Intervenor.

No. zr865.
I

Argued June 23, r97o.
I

Decided June zB, 1973.

I

Rehearing Denied Sept. 25, 1973.

Synopsis
Proceedings on petition for review of order of
Washington Metropolitan Area Transit Commission. The
Court of Appeals, Spottswood W. Robinson, III, Circuit
Judge, held that where risk of loss of value of lands was
unlikely, farepayers had shouldered significant fìnancial
onus with respect to such lands, and transit company
investors benefited uniquely in their ownership of lands,
farepayers were entitled to all appreciations in value of
properties which transit company transferred from
operating to nonoperating status and which had
appreciated in value while in service.

Remanded.

MacKinnon, Circuit Judge, filed opinion concurring in
part and dissenting in part.

West Ileadnotes (23)

Automobilcs
,-. lrales

Public Lltilities
,-.V¿rlue of i)roperty; Rate lJase

There is no impediment to recognition of
rate-making principle enabling ratepayers to
benefit from appreciations in value of utility
properties accruing while in service.

3 Cases that cite this headnote

Public t,ltilities
i'V¿rlue of Property; Ratc Base

Utility is not entitled of right to have its rate
base established at value which assets would
command on curent market, although their
market value exceeds original cost.

Cases that cite this headnote

Public tltilities
i"-ValLre ol'Properly; Rate B¿rse

Investors do not possess vested right in value
appreciations accruing to in-serviçe utility

l2l

ltl

lrl

trl
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TPUC Docket No. 19-00062
CA Response to Limestone DR No. 1-4

2 Cases that cite this headnote
assets

Clases that cite this headnote

Public LJtilities
rÉ-Depreciation

Investors are entitled to have rates fixed with
view to fair return on their investment and to
have depreciation allowances set in
contemplation of eventual recoupment of their
investment in toto.

I Cascs th¿rt cite this headnote

Public Lltilities
,t¡-Value of Properly; Rate Base

Consumers are not automatically entitled to
gains in value of operating utility properties
simply because they are users of the service
furnished by the utility.

Cases that c.ite this headnote

Public Litilities
u-:Value of Property; Rate Base

The right to capital gains on utility assets is tied
to risk ofcapital losses,

I I Cases that cite this headnote

Public Utilities
'r¡-Nature ¿rnd Extent in General

He who bears financial burden of particular
utility activity should also reap benefit resulting
therefrom.

tel

l.l0l

lill

I l2l

Public tJtilities
*=Opelating Expenses

Consumers must ordinarily bear expense of
normal maintenance, must usually absorb
investment losses wrought by normal wear and
tear on depreciable assets and exhaustion of
depletable assets, and in some instances must
bear expense of deferred maintenance.

1 C¿rses that cite this headnote

Public tJtilities
Ç:Depreciation

Even when utility's asset is under depreciated at
time it is retired from service, consumers must
reirnburse utility's investors therefor.

Cases that cite this headnote

Public Utilities
tÞDepreciatiorr

When utility property becomes unsuitable by
reason of obsolescence before investors have
fully recouped their investment in it, loss is
passed on to consumers.

3 Cases that cite this heaclnote

Public LJtilities
(ÞDepleciation

Consumers have superior claim to capital gains
achieved on utility's depreciable assets while in
operation.



I t3l

f l..l I

ltsl

2 Cases that cite this headnote

Autonrobiles
'ç*Fares

Where there was little risk to investors in transit
company from depreciation of real property,
court in determining whether investors or
farepayers were entitled to benefit of
appreciation in value of properties which transit
company transferred from operating to
nonoperating status would not apply rule that
capital gain accompanies risk of capital loss.

I I Cases that cite this headnote

Autornotliles
ç-l:ales

Transit Commission's adoption of accounting
practice under which appreciation on in-service
nondepreciable assets would be credited to
investors would not preclude courl, in
rate-fixing proceeding, from inquiring as to
propriety of such procedure.

2 Cases that cite this headnote

Public l"itilities
ç*,Value of Properly; Rale Base

Allocation between investors and consumers of
capital gains on in-service utility assets rests
essentially on equitable consideration.

l3 Cases that cite thìs headnote

Public Utilitics
l*Value ol'Ploperty: Rate Base

TPUC Docket No. 19-00062
CA Response to Limestone DR No. 1-4

Consumers become entitled to capital gains on
operating utility assets when they have
discharged burden of preserving financial
integrity of state which investors have in such
assets or when it is manifest that investors have
benefited measurably from special treatment
accorded those assets in past,

5 Cases that cite this headnote

I r7l Automobiles

'.*;=Fa¡eS

Court would not adopt Transit Commission's
position that capital gains on nondepreciable
assets inure to investors only.

3 Cases that cite this headnote

ll sl Automobiles
,iÞFares

Where risk of loss of value of lands was
unlikely, farepayers had shouldered significant
financial onus with respect to such lands, and
transit company investors benefìted uniquely in
their ownership of lands, farepayers were
entitled to all appreciations in value of
properties which transit company transferred
from operating to nonoperating status and which
had appreciated in value while in service.
Washington Metropolitan Area Transit
Regulation Compact, art. 12, $$ 6(a)(3), 16 as

amended D.C.C.E. following $ 1-1410 and g

1-1410a; Washington Metropolitan Area Transit
Authority Compact, Tit. 3, D.C.C,E, following g

1-1431.

I Casss that cite this headnote

Putrlic tJtilities
ê--Dcternrination of Cause, Revierv and Renrarrd
to Clonlmission

ll6l
Il el
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l2l I

l2zl

Where court declared rate-making order invalid,
court and Commission should share burden for
fashioning relief,

2 Oases thal cite this he¿rclnotc

l'ublic Lltilities

'..-'f)ctelnrin¿r1ion of Catrsc. Revierv ¿uid Rentand
to (lonlrnissit'¡n

Rectification of illegal consequences of
unlawful rate order must consist in something
other than retroactive rate making.

(lases that cite this heaclnole

Arrt<¡mobiles
,^-Fal'es

Where couft declared Transit Comrnission's
rate-making order invalid, restitution was proper
remedy, Washington Metropolitan Area Transit
Regulation Compact, arl. 72, $$ 6(a)(3), 16 as

amended D.C.C.E. following $ l-1410 and $

1-1410a; Washington Metropolitan Area Transit
Authority Compact, Tit.3, D.C.C.E. following $

1-1431.

.l Cases that cite fhis headnote

Autonrobiles
,..-Fares

Procedure to be followed by Transit
Cornmission to assist çourt in determining
amount of restitution to be paid by transit
company as a result of declaration of invalidity
of rate-fixing order set forth. Washington
Metropol itan Area Transit Regu lation Compact,
art. 12, $$ 6(a)(3), 16 as amended D.C.C.E.
following $ 1-1410 and $ l-1410a; Washington
Metropolitan Area Transit Authority Compact,
Tit.3, D.C.C.E. following $ l-1431.

TPUC Docket No. 19-00062
CA Response to Limestone DR No. 1-4

¡l Cases th¿rt cite this headnote

l2Jl Autornobiles
...- F ¿rres

Transfer of transit company from private to
public company did not affect private
company's obligation to make refund under
invalid rate-fixing order. Washington
Metropolitan Area Transit Regulation Compact,
art. 12, $$ 6(aX3), 16 as amended D,C.C,E.
following $ l-1410 and $ l-1410a; Washington
Metropolitan Area Transit Authority Compact,
Tit.3, D,C.C.E, following $ 1-1431.

Cases that cite this headnote

Attorneys antl Law Firms

*788 **9 Landon G. Dowdey, Wasington, D. C., with
whom S. David levy, Neil J. Cohen and William A.
Grant, Washington, D. C,, were on the brief, for
petitioners,

Douglas N. Schneider, Jr., Gen. Counsel, Washington
Metropolitan Area Transit Commission, Washington, D,
C., for respondent.

Harvey M. Spear, New York City, for intervenor.

Before ROBINSON and MacKINNON, Circuit Judges,
and DAVIS,'Judge, United States Court of Claims.

C)pinion

SPOTTSWOOD W. ROBINSON,III, Circuit Judge

This petition subjects to review Order No. 773 of the
'Washington Metropolitan Area Transit Commission' in an

aspect untouched by today's Powell decision.' Petitioners
assert, as their major contention, that the Commission
should have taken into account, in the fare-setting process
leading to that order, the amount by which properties
which Transit had transferred from operating to
nonoperating status had appreciated in value while in



service. We conclude, in the circumstances peculiar to
Transit as a public utility, that the Commission erred in
refusing to treat the excess of market value over book
value of the properties when transferred as an offset to
higher fares.j To that extent we hold Order No. 773
invalid and direct the remedial steps to be taken. In the
other respect in which the order is complained of, we
affirm the Commission.r

rr789 **10 I

BACI(GROUND

The evolution of Order No. 773 is summarized in our
Powell opinion.' We need add only the events of record
which bear particularly on the transferred assets.'; All are
parcels of real estate which in times past were employed
by Transit in mass transportation operations, but which,
after later losing their usefulness for that purpose, were
withdrawn from service. These withdrawals are reflected
by entries on Transit's books recording the removals-in
utility jargon, frorn "above the line" to "below the
line"-and denoting Transit's continuing interest in the
properties as investrnents, In some instances, Transit
retains direct ownership; in others, Transit has conveyed
to a wholly-owned subsidiary, and in still others it has
made an outright sale. It appears without controversy that
the market value of the unsold properties at the time of
transfer below the line has invariably exceeded their value
as tabulated on Transit's books.t
During the course of the proceeding before the
Commission, petitioners endeavored to probe into
Transit's below-the-line real estate, Transit's
interrelationships with its subsidiaries, and the market
value of withdrawn realty held by either. Transit resisted
those efforts, maintaining that the properties belonged
exclusively to its investors,' and that information
concerning them was irelevant to the fare investigation in
which the Commission was engaged.u The Commission,
subscribing to Transit's basic premise, ruled that
petitioners' inquiries had but limited pertinence to the
proceeding."' It directed that some of the sought-after
information be made available to petitioners, but refused
to require disclosure of any market-value data on the
properties,rl
¡rr790 **11 Not surprisingly, then, Order No. 773 reflects
no consideration whatever by the Commission of rises in
the value of the transferred assets during the course of

TPUC Docket No. 19-00062
CA Response to Limestone DR No. 1-4

structuring the increased fares which that order awarded.
Petitioners filed a timely petition for reconsideration''
containing, inter qlia, what may fairly be characterized as

a request that the Commission devise ways and means of
giving Transit's farepayers appropriate credit for the
appreciation in value of the properties while in service.
By Order No. 781, the Commission denied the petition,'3
and by order No. 78la stated its reasons for doing so.ì.
The Commission's statemçnt, like Order No. 773 itself, is
devoid of anything which we can identifr as a response to
petitioners' entreaty. And so it is that the theory
underlying their plea is presented here,ri now to support
the charge that the Commission was grievously in error.r';

We have painstakingly examined this serious charge in all
of its many ramifications, and in this opinion we set forth
the results of our investigation. We begin in Part II with
an exploration into the adjudicative history,
administrative and judicial, of allocations of capital gains
on operating utility assets. After that, in Part III, we
scrutinize the interest of investors in value-appreciations
on such assets, with reference to treatments of that interest
in rate- and depreciation-base formulations and, more
particularly, in Transit's ratemaking litigation. Next, in
Part IV, we identify the doctrinal considerations guiding
allocations ofcapital gains on in-service utility *791 **12
property and apply them to this case. Then concluding
that Order No. 773 is invalid and must be set aside, we
specify in Part V. the basis for and mechanics of
remediation.

ADJUDICATIVE HISTORY OF ALLOCATION OF
CAPITAL GAINS ON OPERATING UTILITY ASSETS

Seldom have regulatory agencies or aourts been called
upon to allocate, as between investors and consumers,
gains on utility assets while in operating status.'?
Nonetheless, for the assistance and indispensable
background they may afford to resolution of the
controversy at hand, we must pause to examine this group
of cases. In the realization that problems of allocation
may well differ according to whether the asset is
depreciable'" or nondepreciable, we look first to the
decisions treating allocation issues in relation to
depreciable properties.

II



A. Depreciable Assets Out-of-District Cases
Outside the District of Columbia, we fìnd relatively little
authority precisely in point. In 1959, the question was
presented to the Appellate Division of the New Jersey.
Superior Courtrt after a utility providing water service
made a profrtable sale of a portion of its distribution
system, consisting of cast-iron mains and fire hydrants,r,'
In subsequent rate proceedings, the New Jersey Board of
Public Utility Commissioners deducted the profit from the
utility's eamed surplns and credited it to its depreciation
reserye, in comformity with the board-adopted uniform
system of accounts for water companies. From 193 l,
when the sale was made, to 1958, when the rate case was
instituted, the utility had not complained of this treatment,
Ascribing controlling weight to the commissioners' long
standing construction of their own regulation-the
accounting system prescribed-the court found no error in
the challenged adjustment. :'

In the same year, a similar question arose in a rate
proceeding before the Minnesota Railroad and Warehouse
Commission.tr During its historical test period, a transit
company sold obsolete buses and treated the proceeds as
nonoperating income. This was held to be improper."
"The Uniform System of Accounts prescribed by this
Commission," said the agency, "requires that such
salvager' 'shall be credited to the *792 **13 depreciation
reserve ascount."'ri In its words, the agency accordingly
"added this income from sale of obsolete buses to
operating income in determining actual operating results. .

. ."']6 "[A]ny further income from sale of obsolete buses or
equipment," the agency added, "will be treated , as a
reduÇtion in depreciation expense and thus, as an increase
in operating income,""'
A few years later, the Wyoming Public Service
Commission faced essentially the same problem in a
variant context.'Ìd A utility engaged in selling natural gas
purchased mineral interests in lands, including a
gas-producing well. The utility thus became entitled to a
depletion allowance on the purchased assets.z,' After
taking some gas from the purchased properties for its
southern division customers, the utility sold them at a
profit. Regulatory approval of the sale had been
accompanied by a direction to treat the profit as utility
income, In a later rate proceeding, the Commission
reiterated its position that the profit "must be treated as
nonoperating utility income."'o The theory underlying the
order approving the sale, the Commission said, was that
"the profit to be rnade by the company upon the sale
thereof should be used to reduçe its . . . natural gas rates,
rather than increase them.")r "As we view the
transaction," the Commission explained, "the company
will simply make the substantial profit from the sale of
utility properties dedicated to its southern division
operations, which, in our opinion, should inure to the
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benefit of the ratepayers in that division."rl

Such are the decisions outside this jurisdiction. In each,
the entire gain from disposition of depreciable assets was
passed on to the utility's consumers, to the exclusion of
its investors. While it is true that two of the decisions
were influenced by agency-adopted accounting practices,
it must be remembered that such practices are but
reflections in accounting technique of what is generally
considered wholesome in substantive principle. And the
principle to be gleaned, both from the practices and the
decisions themselves, is that consumers have the superior
claim on capital gains achieved when depreciable utility
properties are removed from service. We do not suggest
that so small a number of cases establish a rule of general
and controlling applicability in the ratemaking field. But
it can hardly be denied that these decisions are precedents
of value in similar litigation.

-DISTRICT CASES

Within, much as without, the District of Columbia the
problems of allocating value-appreciation of depreciable
inservice utility property have but infrequently arisen
before either regulatory agencies or courls. And the
litigation locally, such as it has been, has invariably
involved Transit and, by the same token, the peculiarities
inherent in its situation. That is to say not only that the
reasoning followed elsewhere obtains as to Transit, but
also that additional reasons leading to similar results flow
from Transit's uniqueness, in comparison with other
utilities, with respect to properties transferred below the
line. Not surprisingly, then, the 'claim of Transit's
farepayers on capital gains accruing to such properties
while above the line has achieved considerable fruition,

The leading case, and one which merits careful analysis,
is D.C. Transit System, Inc. (Order No. 4577).J' There the
Commission's predecessor, the District *793 **14 of
Columbia Public Utilities Commission (PUC),,, addressed
the question of allocating the profits on a sale of Transit's
Fourth Street Shops and Southern Carhouse to the District
of Columbia Redevelopment Land Agency. Of the total
sale price of $3,320,000, Transit proposed to credit all of
the net profrt of $2,181,363.08 to earned surplus, and
thereby to pass it on to its investors.ri This, PUC held, it
could not be permitted to do,
As PUC determined, 51,039,657,72 of the sale price was
attributable to land,r'j $1,915,034,81 to depreciable
improvements on the land,r' and the remainder to items



not of present concern.s' PUC noted that strict adherence
to the uniform system of accounts employed by it would
require that the total amount received on disposition of
depreciable assets-here $1,915,034,81-be credited to the
depreciation reserve as salvage," Since to have done that
would, by PUC's calculations, have built the reserve to a

point greatly in exçess of the sum needed to retire all
unrecovered original cost of the irnprovements,"'PUC felt
that a departure from normal accounting procedures was
warranted. ' '

In regard to the extent of the departure, PUC noted that
Transit's operating franchise demanded of it a sevenyear
program of gradual conversion from a streetcar-bus to an

all-bus operation,'r and PUC was "unable to disassociate
the instant transaction from the imminent retirement of all
rail property under thc mandate contained in the
Franchise."'' Nor could PUC "ignore the probability that
full provision for depreciation will not have been
provided when the rail facilities are abandoned and retired
by reason of conversion."" Observing that Transit had
consistently asserted, and PUC's staff had indicated
agreement, that any retirement loss in this connection was
recoverable by charges against the farepayers,ut PUC
emphasized that "if the customers are to be required to
bear the burden of extraordinary retirement losses

incident to the whole conversion program, it appears
equitable that they should share, at least to some extent, in
extraordinary *194 **15 retirement gains of the nature
here under consideration."'"'
PUC concluded, then, that of the total net profit of
$1,450,872.03 realized on the sale of the improvements,'7
$6 13,66 1.28 should inure to Transit's consumet's aud

$837,210.75 to its investors,'' "This approach," it said,

"takes into consideration the right of the company to
recover from its customers through depreciation the loss

of service value over the life of the property as measured
by the original cost of the properly less net salvage
realized upon retirement."'i' That treatment, in PUC's
view, "provides an equitable solution to a difficult
problem maintaining, as far as possible, what seems to be

fair balance between the interests of the public and those
of the cornpany's investors.""'

PUC's allocation of the profit on the improvements on the
Foufth Street Shops and Southern Carhouse subsequently
carne under direct judicial review at Transit's instance,
and we held that PUC's treatment was not arbitrary or
unreasonable.¡r That allocation also entered into this
court's consideration of another problem several years

later, In D.C. Transit Systern, Inc. v. Washington
Metropolitan Area Transit Commission,:r an expense

allowance to Transit for unrecovered costs of abandoned
rail facilities was Çontested on grounds which included
reference to that sale. The argument was that the sale was
occasioned by the conversion program required by
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Transit's franchise,t' and that for that reason the profits
made on the sale should be regarded as recoupment of
obsolescence." In rejecting the argument, we noted that
PUC did not omit to give the riding public some
considerable share in the benefits of this sale, . . , [T]he
profit on the depreciable properly which went into surplus
was $837,000. At the time of the sale, Transit carried this
property on its books at an historical cost of 51,077,824,
with an accrued depreciation reserve of $613,661. Thus
only $464,613 was reto effect complete liquidation of this
investment. The PUC, however, ordered a total of
51,077 ,824 be credited to the depreciation reserye,
representing not only the $464,163 but an additional
amount of $613,661 exactly duplicating the reserve
already accrued, It was this action that we think was
explained by the PUC's comment that equitable
consideration suggested the riders should share in the
profits from the sale. Under all these circumstances,
therefore, we do rrot interfere with the Commission's
discretion in deciding not to off-set the profits from the
Fourth Street Shop sale against the [expense allowance
for unrecouped investment in abandoned rail facilities],"

That, as PUC held in Order No. 4577,!'' Transit's
farepayers have a legitimate interest in capital gains on
operating depreciable assets has never been doubted by its
successor, the respondent Commission. In D.C. Transit
System, Inc. (Order No, 245)," the Commission
recognized fhat "ratepayers may have a claim to
depreciable property at least to the extent of the
depreciation reserves." *795 **16 i'. It addçd "that 'gains'
may be experienced on disposal of depreciable items, and
these are indeed used as offsets to depreciation, under the
heading of 'salvage"'.jt Later, in D.C. Transit System,
Inc. (Order No. 563),"') the Commission, in finding no

connection between Transit's track removal and repaving
program and its sale of its Georgia and Eastern
Terminal,6r concluded that "the ratepayer is not entitled to
share in any portion of the proceeds of that sale, unless
there was a profit on the depreciable portion of the asset

sold,"n: and found that "[t]here was none in this case."nl

And even after issuance of the order under review, the
Commission has declared that "[t]here is no question that,
when depreciable operating property is sold and a gain is
realized, the gain should be used to reduce the
depreciation expenses which ratepayers have paid but
which the company, because of the gain, does not actually
incur."6'
trl In the District, then, the law on the topic immediately
under discussion is already somewhat developed. Capital
gains realized on disposition of depreciatble assets while
in service'i do not automatically flow to Transit's
investors,'"; although extraordinary circumstances may
enable them to share.u; On the contrary, Transit's



farepayers have a protectible interest in such gains which
extends at the very least, to the amount of depreciation
which has been charged to farepayers and may well
extend far beyond.''*

B. Nondepreciable Assets

The question whether a gain on disposition of
nondepreciable assets inures to investors as capital
surplus, or to çonsumers as a reduction in cost of service,

has been litigated even less frequently than has the
question in relation to depreciable assets. A survey ofthe
few cases in point outside the District of Columbia
reveals, somewhat paradoxically, a central strand of
harmony amid diverse results. The decisions within the
District-all administrative-have reached a uniform result,

but without critical analysis either of the problem or the
precedents.

-O UT- OF- DISTRI CT CASES

ln New York Water Service Corporation v. Public Service

Commission,n'' a utility sold, at a handsome profit, land

which had outworn its usefulness as a storage reservoir,
Its regulatory agency held that for ratemaking purposes

the net profit reaped on the sale should be passed on to its
customers."' On judicial *796 'k*17 review, that
adjudication was sustained.rr The court explained:
The uniform system of accounts approved by the

Commission applicable to water companies in dealing
with land used for utility purposes allows land sold at a
loss to be debited to the depreciation reserve and thus

increase the rate base. If land is sold at a profit, it is

required that the proflrt be added to, i. e., "credited to", the

dpreciation reserve, so that there is a corresponding
reduction ofthe rate base and resulting return. The utility
is thus protected from a loss in the sale of the land in its
operations; it seems reasonable it should pass on a profit
to the consumer.Tr

As the opinion on review makes plain, the guiding
principle was that the gain belonged to those-investors or
çonsumers-who previously bore the risk of loss from
possible decline in market value.
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pertinent facts were similar, The utility had acquired land

which for many years it used to collect water for
reservoirs, but when the reservoirs became inadequate the
land was retired from serviçe and removed from the

utility's rate base. Somewhat later, the land was sold,'u

and the utility distributed the very considerable profit
realized thereon to its investors as dividends.'5 When the

utility subsequently sought a rate increase, its regulatory
agency ruled that its consumers were entitled to the gain.'''
The agency, articulating' essentially the same rationale
espoused in New York llater Service Corporation,
elucidated:
The question arises, should this gain, made on property
devoted to the public service over the years, be used to
reduce the cost of service to the customers or should it be

treated as a capital surplus item, and be allowed to be paid

out to the stockholders .? Having considered the

evidence and arguments relating to this matter, we are of
the opinion that it should be used to reduce the cost of
service to the consumer.
The subject property was not purchased by the utility as a

land speculation but it was acquired for providing utility
service to the public over the years and was subject to
acquisition by condemnation.r' Inasmuch as utility
property necessary for rendering service to the public is
not subject to sale at the option of the utility, but must be

continued in service as long as needed to provide that
service, any loss in service value of such property would
properly be considered a cost of providing service and, in
the case of depreciable property, is recovered through
depreciation, . . . For nondepreciable property, where the
*797 **18 change in service value cannot be determined
until actual disposition of the property, amortization of an

allowable loss or gain would be the proper procedure, . . .

If it is proper to reÇover losses of nonderpreciable
property through amortization, then conversely it should
be proper to amoftize gains on such property.'i

On review, however, it was held that the agency's ruling
was erroneous. The court distinguished New York Iüater
Service Corporøtion''' on the ground of a difference in the

accounting methods respectively employed by New York
and Kentucky regulatory authorities." The Kentucky
agency had adopted a system of accounts providing for
the charging of losses and for the crediting of profits on

land sales, not to customers, but rather to the utility's
surplus account."r On that premise, the court apparently
believed that the risk of capital gain or loss had actually
been borne entirely by the utilify's investors. On so much

of thc case, the court would seemingly have sustained the

agency had the risk been on the utility's çonsuÍìters.':r

In the only other reported decision we have found, the
problem was presented only obliquely, In Columbus GasIn City of Lexington v, Lexington Water Company,?r the



& Fuel Company v, Public Utilities Cornmission,*r the
utility claimed that its annual depreciation allowance for
depreciable propefty other than well-structures and

equipment was inadequate because some items, consisting
in land and rights of way, had been omitted from the
computation,-' The Court denied the claim but in doing so

indicated that under different conditions the claim might
well have been valid," In relevant part the Couft said:
Certainly lands and rights of way may not be

characlerized as wasting assets in the absence of
explanation that would stamp that quality upon them. In
saying this we do not forget that an abandonment of the
business might bring about a sharp reduction in the value
of the plant, aside from wellstructures and equipment.
There is nothing to show, however, that any such
abandonment is planned or even reasonably probable. On
the contrary, the course of business makes it clear *798
**19 that, when the fields in use shall be exhausted, the
business will extend to others, and this for an indefrnite
future, or certainly a future not susceptiblc of accurate
estimation.'"

As the Court indicated, a loss on the investment in
nondepreciable elements of the utility's plant resulting
from an unavoidable abandonment of its business would
have been recognized if it had occurred, and that loss

would then have been chargeable to its consumers.s'- One
might easily reason from this premise that an appreciation
in value of the nondepreciable elements would likewise
become cognizable, and properly would redound to the
benefit of the consumers.

ln sum, the decisions outside the District have not viewed
capital gains on in-service nondepreciable utility assets as

inevitably belonging to investors to the exclusion of
consumers. Rather, in each ofthe cases-although they are

few-the allocation has depended upon location of the risk
of loss, These holdings, then, may be accepted as

applications of the broader principle that the benefit of a

capital gain follows the risk of capital loss.*s So read, they
have our approbation.

.DISTRICT CASES

The allocation properly to be made of in-service
appreciatiorrs in value of Transit's nondepreciable assets
is an open question in this jurisdiction. Although both the
Commission and PUC, its predecessor in transit
regulation, have occasionally spoken to the subject, this
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court has never before been called upon to face the issue.

Our analysis of the administrative decisions-which have
unifonnly viewed such gains as belonging to Transit's
investors-discloses that they leave a great deal to be
desired.

In early 1959, as we have related, Transit received

$3,320,000 from the sale of its Foufth Street Shops and
Southern Carhouse to the District of Columbia
Redevelopment Land Agency.8" Of a total net profit on the
transaction of $2,181,363.08,* $950,568.55 was
attributable to land.''r In D.C. Transit System, Inc, (Order
No. 4577),''r PUC resolved a dispute between Transit and
PUC's staff as to the accounting treatment to be accorded
the capital gain on the Depreciaåle subject matter of the
sale. At the outset, however, PUC declared that it could
"dispose of one item not in controversy.'")r It did, thusly;
The staff and the company are in agreement that under
public utility accounting, the difference between the
original cost of land and the selling price is recognized as

profit. The net profit of $950,568.55 on the sale of the
land (net proceeds of $1,039,657.72 less original cost of
$89,089.17) is, therefore, a proper credit to earhed
surplus.t'

We readily understand that the $950,568.55, as PUC held,
was net profit traceable to sale of the land, We are not
nearly so clear, however, as to why PUC was confident
that it was "therefore a proper credit to eamed surplus." In
other words, PUC does not tell us why it felt that the
profrt automatically belonged to investors. It may be that
since the treatment to be given it was "not in
controversy,"o' PUC deemed it a simple, indubitable
accounting problem. In any event, we are left with our
doubts,
*7gg **20 Order No. 4577 was later to çome under
judicial review by this court, but not in the aspect just
discussed. By suit brought in the District Court for the
District of Columbia, Transit attacked PUC's disposition
of the profits allocable to fhe depreciable pottion of the
property sold.'*' Losing in that effort, Transit applied to
this court, which affirmed.o' Our action, of course, did not
encompass PUC's ruling as to the gain realized on the
land, for that ruling, favorable to Transit, was not brought
before us. Still later, in D. C. Transit System, Inc. v.
Washington Metropolitan Area Transit Commission,'¡ the
sale of the same property was given attention by this court
but, again, only in reference to the administrative
disposition of the profits on lhe depreciable part,'''
In D,C, Transit System, Inc. (Order No. 245),rn" the only
other relevant decision in this jurisdiction, it was argued
to the respondent Commission, without avail, that
Transit's losses on the premature retirement of rail
facilitiesr!' - which the Commission has passed on to



Transit's farepayers'":-might be offset by gains which
Transit realized upon the sale of certain real estate.l''' The
properties sold were, again Transit's Fottt'th Street Shops

and Southern Carhouser''' and its Georgia and Eastern

Terminal."'t From aught that appears, nothing more than

allocation of the net profit attributable to the depreciable
porlion of these properties was placed in issue before the

Commission, and surely the decision on our review was

that narrowly limited,'"' The Commission had,

nevertheless, ventured a statement on the question as to

which we are now analyzing the precedents' The

Commission believed that "[i]t is a cardinal principle of
regulatory law that a utility is not entitled to recover

through depreciation charges or other accounting devices

its investment in land."rrì? "This principle," the

Commission continued, "stems from the fact that in some

instances the value of land appreciates and in other
instances depreciates."i"" So, the Commission said

"[w]hile the ratepayers have a claim to depreciable
property, at least to the extent of the depreciation

reseryes, no such claim can be directed to land'"'"

We are unable to follow this course of reasoning. With a

paucity of holdings, administrative or judicial, on the
point, we have not detected a hard-and-fast rule one way

or the other,r'(' Nor can we understand how the economic
fact that land values may trend upward or downward can

support the position on *800 **21 appreciation which the

Commission assumed. The value of depreciable property,

including depreciable improvements on land, also rises

and falls with changing market conditions, and yet it is

clear that consumers may contend for any capital gain

achieved white it was used in service to the public.rn

What seeps through the Commission's discussion,

however, is the conviction that the Commission has yet to

consider factors which, at least in Transit's instance, bear

importantly on the problem.

III

INTEREST OF INVESTORS IN
VALUE-APPRECIATION IN OPERATING UTILITY
ASSETS
I2l We perceive no impediment, constitutional or
otherwise, to recognition of a ratemaking principle
enabling ratepayers to benefit from appreciations in value

of utility propefties accruing while in service. Vy'e believe

the doctrinal consideration upon which pronouncements
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to the contraryrr) have primarily rested has lost all
present-day vitality. Underlying these pronouncements is

a basic legal and economic thesis-sometimes articulated,
sometimes implicit-that utility assets, though dedicated to

the public service, remain exclusively the property of the

utility's investors, and that growth in value is an

inseparable and inviolate incident of that property

interest.'rr The precept of private ownership historically
pervading ourjurisprudence led naturally to such a thesis,

and early decisions in the ratemaking field lent some

support to it; if still viable, it strengthens the investor's
claim. We think, however, after careful exploration, that

the foundations for that approach, and the conclusion it
seemed to indicate, have long since eroded away,

A. In Rate Base Formulation
Judicial indulgence in the concept that appreciation in

value of utility property is an increment automatically
attaching to its ownership reached its high water mark

during the 'ofair value" era of rate-based formulations of
returns to utilities.ìru In its 1898 decision in Smyth v.

Ames,rri the Supreme Court held "that the basis of all

calculations as to the reasonableness of rates to be

charged by a corporation maintaining a highway under
legislative sanctions must be the fair value of the property

being used by it for the convenience of the publiç'"rt"

"[I]n order to ascettain that value," the Court said, "the
original cost of construction, the amount expended in
permanent improvements, . . . the present as compared

with the original cost of construction, . . . are all matters

for consideration, and are to be given such weight as may

be just and right in each case."rr7 And "[w]hat the

çompany is entitled to ask," the Court continued, "is a fair
return upon the value of land which it employs for the

public convenience."r r¡

Despite the Court's specification in Smyth v. Ames of
original cost as well as reproduction cost as a factor to be

considered in determining rate base value, the Court's
decided preference during almost the next half-century

was *801 **22 a reproduction cost formula.ru This meant,

of course, that in times of rising prices, the use of
reproduction cost to the exclusion of original cost

advantaged the utility's investors and disadvantaged its

consumers. In 1908, in Willcox v, Consolidated Gas

Company,'2" the Court remarked that "[i]f the property

which legally enters into consideration of the question of
rates, has increased in value since it was acquired, the

company is entitled to the benefit of such increase."r:l

Five years later, in the Minnesota Rate Cases,r']r the Court
observed that the utility's "property is held in private



ownership, and it is that properly, and not the original cost
of it, of which the owner rnay not be deprived without due
process of law."r"r1 And as late as 1926, in Board of Public
Utility Commissioners v, New York Telephone
Company,'t' the Courl stated that "[c]ustomers pay for
service, not for the property used to render it . . . tb]V
paying bills for service they do not acquire any interest,
legal or equitable, in the property used for the
convenience or in the funds of the company."rrs
Expressions of this sort enaourage thc idea that investors
were entitled to all the benefits of value-growth of utility
assets, of which the base for their rate of return was only
one.

The fair value theory, however, was not to survive as the
inexorable standard for setting rate base. Perhaps the
turning point in conceptualization of the rights of
investors viz-a-viz eonsumers in utility property occurred
in 1923. In that year, Justice Brandeis, in his celebrated
separate opinion in Southwestern Bell Telephone
Company,':" rejected the fair value approach to
ratemaking and advanced a new basic concept:
The thing devoted by the investor to the public use is not
specific property, tangible or intangible, but capital
embarked in the enterprise. Upon the capital so invested
the federal Constitution guarantees to the utility the
opportunity to earn a fair retunr.'2'

Justice Brandeis' forrnula for ascertaining rate base-the
amount of capital prudently invested-was not to become
the prevailing rule.'r' But what has since prevailed is the
central idea that the investor's legally protected interest
resides in the capital he invests in the utility rather than in
the items of property which that capital purchases for
provision of utility service. In 1933, the Court sustained a
rate base valuation *802 **23 from which reproduction
cost had been excluded,r) and five years later the Court
upheld anothei valuation founded upon historical cost
alone.r'(' ln 1942, in Federal Power Commission v. Natural
Gas Pipeline Company,"' the Court more formally
abandoned reproduction cost when it ruled that "[t]he
Constitution does not bind rate-making bodies to the
service of any single formula or combination of
formulas."'ir Finally, in 1944, in Federal Power
Commission v. Hope Natural Gas Company,"t' the Court
rejected the Fourth Circuit's conclusion that the utility's
rate base should reflect the "present fair value" of its
property.rrr "'[F]air value,"' it said, "is the end product of
the process of ratemaking not the starting point as the
Circuit Court of Appeals held."rrs "Under [a] statutory
standard of'just and reasonable,"'t:r It added, "it is the
result reached not the method employed which is
controlling. . . . It is not theory but the impact of the rate
order that counts."'" This approach to rate base
formulation is the prevailing doctrine today.r'E
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l3l The teaching of the modern cases in this area is plain. If
investors in a public utility possessed an indefeasible right
to the appreciation in value of the utility's operating
assets, the base on which their rate of rçturn is computed
-the aggregate ofthe assets themselves -could be set only
at the true value of the assets at the moment of setting.
Fairness would suggest that result and due process would
seem to compel it.'re But it is now clear that the utility is

not entitled of right to have its rate base established at the
value which the assets would command on the current
market, although that market value exceeds original cost.
This can mean only that the investors' legally protected
interest in such assets does not inexorably extend to the
increment in value.

B. In Depreciøtion Base Formulation

The rise and fall of fair value as the exclusive method of
measuring utility rate base has been paralleled by judicial
treatment of the intenelated problem of basis for
depreciation of utility assets. An integral part of the
process of establishing a rate base for purposes of rate of
return is ascertainment of the amount to be deducted from
rate base-and, of course, allowed as an operating
expense-for depreciationr"" of the utility's *803 **24
in-service propefty.'''r And if appreciation in the value of
utility property is to invariably inure to the benefit of
investors, it would logically follow that allowances for
depreciation must be computed on present value rather
than acquisition cost or some other basis.

That was the view to which the Supreme Court originally
subscribed. In 1909, in Knoxville v. Knoxville Water
Company,'" the Court decided that the utility "is entitled
to see that from earnings the value of the property
invested is kept unimpaired, so that at the end of any
given term of years the original investment remains as it
was at the beginning."r| "It is," the Court said, "not only
the right of a company to make such a provision but it is

its duty to its bond and stockholders, and, in the case of a
public service corporation, at least, its plain duty to the
public."iil Two decades later, the Court, in United
Railways and Electric Company v. West,i'j upheld a

ruling that annual depreciation allowances were to be

calculated on the basis of present value rather than çost. r'6

Repeating the theme of Knoxville Water Company, a
majority of the CourtHr referred to its then "settled rule"
that rate base was to be established at present value,'''* and
argued that "it would be wholly illogical to adopt a

different rule for depreciation."ì1"

Fair value, as the basis for depreciation, however, was



later to go the way of fair value as the measure of rate
base.'j" By 1934, in Lindheimer v. Illinois Bell Telephone
Company,'ir the Court upheld the propriety of computing
annual depreciation on original cost.rjr The Court pointed
out that "if the amounts charged to operating expenses
and credited to the account for depreciation reserve are
excessive, to that extent subscribers for the telephone
service are required to provide, in effect, capital
contributions, not to make good losses incurred by the
utility in the service rendered and thus to keep its
investment unirnpaired, but to secure additional plant and
equipment upon which the utility expeçts a return."rÍ And
by 1942, in Federal Power Commission v. Natural Gas
Pipeline Company, r'''' the Court has sustained an
amortization basis for depletable utility property
calculated on capital investment rather than reproduction
cost.'"' There the Court stated:

When the property is devoted to a business which can
exist only for a limited term, any scheme of amortization
which will restore the capital investment at the end of the
term involves no deprivation of propefty, Even though the
reproduction cost of the property during the period may
be more than its actual cost, this theoretical accretion to
value represents no profit to the owner, since the property
dedicated to the business, save for its salvage, is destined
for the scrapheap *804 **25 when the business ends. The
Constitution does not require that the owner who embarks
in a wasting-asset business of limited life shall receive at
the end more than he has put into it.rJ'

Finally, in Federal Power Commission v. Hope Natural
Gas Company,'" in 1944, the Court upheld depreciation
and depletion allowances based on cost,r:E overruling
United Railways and Electric Company v. Wcst in the
proÇess.'i" "By such a procedure," said the Court, "the
utility is made whole and the integrity of its investment
maintained. No more is required."r'!

lal Here again we draw a lesson from the jural history of
ratemaking. Investors are entitled to recovery the utility's
outlay in the assets ernployed in provision of the utility's
public service.ror If the investors' protected interest in
those assets encompassed increases in their market value,
it would necessarily follow that the recoupment must
embrace the increases as well as the amount laid out for
their acquisition. But it is now clear that the amount of
eventual recovery-the depreciation base -may permissibly
be limited to the amount of the original outlay, This is but
another way of saying that the investors do not possess a

vested right in value-appreciations accruing to inservice
utility assets.
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C. In Transit's Ratemaking Litigat¡on

The considerations just explored take on added weight in
Transit's case, for fair value has never been assigned a
role in determinations as to its rate or depreciation bases.
That it was not an ingredient of either was settled rather
early in Transit's regulatory history. In the days prior to
utilization of the operating ratio method in computations
of its margins of rsturn,16"ì the Commission's predecessor,
PUC, established and maintained Transit's rate base

without consideration of the then present value of its
in-service properties.ì6r In those days, PUC also employed
original cost as the formula for setting Transit's
depreciation base,'¿' and the Commission in its turn, has
done the same.r''j Neither for purposes of its rate base nor
its basis for depreciation, then, has appreciation in the
market value of its assets been deemed a benefit to which
Transit's investors might justly lay clairn.

But that was not because the effort was not made. In a

fare-increase proceeding inaugurated in 1960, Transit
sought to persuade PUC to adopt a depreciation base
combining replacement cost for some propcrties with
market value for others.r"" PUC, however, declined to do
so.r"' lnstead, PUC pointed out that it has "long held that
original çost is the only sound basis for measuring
depreciation as it is in accord with the fundamental
purpose of depreciation accounting, namely, to recover
the cost of investment rather than to provide for the cost
of replacement."rôs ((The 

use of replacement Çost as a base
for the calculation of depreciation allowances," *805
**26 in puC'S VIew, "has many serious faults,"'n' not the
least of which is the distinct possibility that Transit's
farepayers would thereby be made involuntary
contributors to its çapital. PUC explained;

[I]f prices are rising the use of the replacement cost base
would compel consumers to provide additional capital for
the utility, at least to the extent that replacement costs
were greater than the costs of the depreciating equipment.
[Transit's witness] admitted that under his theory
consumers would be in the position of involuntary
investors though with no right to a return on thcir
investment; and what is even worse, they would thereafter
be required to provide a fair return and depreciation
allowance on capital which they themselves had
contributed. Obviously, consumers' obligations end when
they have paid the cost ofservice including the cost ofthe
depreciable assets used and éxhausted in rendering that
service. The original cost base is just and equitable for
both investors and consumers. Consumers pay the cost of
service including the cost of capital. To ask the çonsumers
to pay more than the cost is to make them contribute to
the capital ofthe enterprise.r'"

lsl We cannot, then, accept the thesis that appreciations in



value of Transit's properties while in operating statns
automatically flow to Transit's investors as inseparable
incidents of ownership. To be sure, investors are entitled
to have rates fixed with a view to a fair return on their
investment,r'' and to have depreciation allowances set in
contemplation of eventual recoupment of their investment
in toto. ''-r But rnodern ratemaking doctrine militates
against the proposition that value-appreciation alone can

legitimately increase either the returnr'r or the
recoupment.r'r Indeed in Transit's case it never ltas,ì'j and

that would have been legally impossible if the investors'
protected interest in Transit's assets extended to advatrces
in market value as well as to the original investment in
them. The fact is that Transit's investors have been so

limited in both respects, and that serves adequately to
refute any notion that they necessarily possess a claim on

such advances.'r''

IV

BASIS FOR ALLOCATION OF CAPITAL GAINS ON
OPERATING UTILITY ASSETS
16l Investors, we have concluded, are not automatically
entitled to gains in value of operating utility properties
simply as an incident of the ownership conferred by their
investments. And it goes without saying that consumers
do not succeed to such gains simply because they are

users of the service furnished by the utility. Neither
capital investment nor service consumption contributes in
any special way to value-growth in utility assets. Rather,
the values with which we are concerned have grown
simply because of a rising market.

Investors and consumers thus start off on an equal
footing, and the disposition *806 'ç*27 of the growth must
depend on other factors. We thus reach the dual critical
inquiry: identifiçation of the principles which must guide
the allocation, as between investor and consumer groups,

of appreciation in value of utility assets while in operating
status; and application of those principles to Transit's
situation.
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The ratemaking process involves fundamentally "a
balancing of the investor and the consumer interests."r"'
The investor's interest lies in the integrity of his
investment and a fair opportunity for a reasonable return
therçon.'''8 The consumer's interest lies in governrnental
protection against unreasonable charges for the
monopolistic serviçe to which he subscribes.r'' In terms of
property value appreciations, the balance is best struck at
the point at which the interests of both groups receive
maximum accommodation. We think two accepted
principles which have served comparably to effect
satisfactory adjustments in other aspects of ratemaking
can do equal service here.
l7l l8l One is the principle that the right to capital gains on

utility assets is tied to the risk of capital losses. The other
is the principle that he who bears the frnancial burden of
particular utility activity should also reap the benefit
resulting therefrom, The justice inherent in these

principles is self-evident, and each already occupies a
niche in the law of ratemaking;r¡n and their application,
sometimes overlapping, to the problem at hand weighs the
scale heavily in favor of consumers. For practice in the
utility field has long imposed upon consumers substantial
risks of loss and frnancial burden associated with the
assets ernployed in the utility's business. We will pause to
examine the practices, and then their effect in conjunction
with the principles mentioned.

-Right to Gain Follows Risk of Loss

A factor strongly influencing the rate of return to which
the utility investor becomes entitled is the magnitude of
the risk which his investment ençounters.rs! High risks
justify larger returns,)r'r while low risks more nearly
guarantee the investment, and so may warrant smaller
returns.r*r Similarly, an investor can hardly muster any
equitable support for a claim to appreciation in asset value
where he has been shielded against the risk of loss on his
investment, or has already been rewarded for taking on
that risk.
The proposition that capital gain rightly inures to the

benefit of him who bore the risk of capital loss has been

accepted *807 **28 in ratemaking law. Thus, as we have
seen, investors have been denied capital gains realized on
disposition of utility assets where they have not borne the
risk of loss associated with the holding of such assets.'8'

And we have consistently held that investors cannot
recover for under-depreciated assets where they have in
some form been compensated either for the deficiency or
for assuming the risk that a deficiency might ocour,r" On
the other hand, grave risks associated with utility assets

A. D oc trinal C onsideratio ns



are commonly thrust upon consumers. Many are
susceptible to loss or damage from acts of nature and

man, and risks of such casualties are usually passed on to
consumers,rs'; The risk of loss frorn premature retirement
of assets because of obsolescenÇe, as a general rule, also
falls on consumers.r" Moreover, in at least one
jurisdiction, the possibility that a utility asset will
diminish in market value while in service is a hazard
which the consumer rather than the investor must face.rs¡

And, unlike casualty losses, those resulting from
obsolescence and declining markets may occur with
respect to nondepreciable as well as depreciable assets.r'"

Some cases have already awarded value appreciations to
consumers in such situations.ì"''
In our view, the doctrine that capital gain accompanies the
risk of capital loss is sound. The following example
illustrates how this principle applies to land, which, while
it may have lost its usefulness in a utility's operations, has

nonetheless appreciated in value while in operating status.
Let us suppose that fifteen years ago the company
purchased a piece of property on which to construct a

building to be used as its central offices. Under
established principles of regulatory law, the loss from
normal wear and tear on the building-a depreciable
asset-would be recouped from its ratepayers by the
investors, who are entitled to have their investment in an

operating asset protected,'e' What would happen if,
because of a change in the character of the neighborhood
or because of a need for increased office space, the
building were no longer suitable for the utility's
operations? Ifthe building had to be sold at a loss, clearly
the ratepayers, under the precepts articulated above,
would bear the burden of covering that loss."| On the
other hand, if a profit were made on the sale of the
building, the gain would go to the ratepayers, at least to
the extent necessary to recoup their payments for
depreciation.rel
As for the land on which the building is located, it is true
that land does not depreciate from ordinary wear and tear
the way a building does, But it is also *808 **29 true that
the land in our example has become unsuitable-in
business parlance obsolete-for continued use in the
company's operations, If it, like the building, must be

retired from service and sold at a loss, who bears the onus
of making up that loss? Since the investors may insist
upon preservation of any investment they make in an

asset to be used in the utility's operations, it is the
ratepayers' burden to compensate them for the loss on
their investment in the land.r'" Accordingly, if the land no
longer useful in utility operations is sold at a profit, those
who shouldered the risk of loss are entitled to benefit
from the gain.'uj

The principle that capital gain follows risk of loss, useful
as it may be, is not without its limitations. There may be
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situations where the assignrnent of risk of loss on a

particular asset is not readily ascertainable, or where for
some other reason the terminology "capital gains and
losses" is inappropriate or inapposite.ren In sush a case the
second doctrinal consideration we have mentioned-the
precept that those who bear the financial burden of
particular utility activity should also reap the benefit
resulting therefrom-comes into play.

-ECONO MIC B ENEFIT FOLLOI4/S ECONOMIC. 
BURDEN

Ratepayers bear the expense of depreciation, including
obsolescence and depletion,i" on operating utility assets

through expense allowances to the utilities they
patronize.r"* It is well settled that utility investors are

entitled to recoup from consumers the full amount of their
investment in depreciable assets devoted to public
service.ri" This entitlement extends, not only to reductions
in investment attributable to physical wear and tear
(ordinary depreciation):'"' but also to those occasioned by
functional deterioration (obsolescence)r'i and by *809
**30 exhaustion (depletion)."'' Recoupment of
investment, particularly where the reduction is gradual, is

usually accomplished by annual or other periodic
allowances, commonly referred to as depreciation
expenses.¡"r Recoupment may, however, be effected by a
single charge, or by amorlization of the investment loss

against the ratepayers, as is more frequently done in
instances of obsolescence and resulting abandonment of
still, serviceable assets.'r('' In all cases, the expense levied
against ratepayers is the difference between the original
cost of the asset and its salvage value,r"5 estimated or
agtual.nu'

Computations of the cost of ordinary depreciation-normal
physical deterioration-are made on the basis of estimates
of service life and salvage value, and charges therefore
are usually spread over the service period.¿"' Depletion
allowances are similarly based on estimates of productive
life, and usually are similarly spread.¡x Even obsolescence
may sometimes be foreseen and calculated in much the
same manner,r"' It is evident that if all predictions are
accurate and the asset remains in service for precisely the
period anticipated, the process will eventually yield to
investors the exact amount of their investment, and will
ultimately çost consumers the saine amount. Consumers
will thus absorb the investment loss and investors will be
made whole.
But calculations, even of the highest predictive quality,
sometimes go awry, Service life, productive life or



salvage value may turn out to be more or less than

originally estimated.rr" Obsolesccnce may be slower or
faster than expected *810 **31 in the beginning,)'' or may

arrive suddenly,t't and damage to or destruction of the

asset may occur just as suddenly.t'3 In most instances,

however, the çonsumers' financial obligation remains

intact, the investors' right to reÇoupment remains

unimpaired, and appropriate adjustments must be made't''

This is so although in terms of original expectations, the

loss of serviceability is premature.t'j Consumers bear the

risk of that loss2r'' unless investors have been compensated

for assurning it;:'' 't as is more usual, investors have not,

return of their investment is fully assured'''t
Ieì lr0l lrll In this milieu, the distribution of the risks and

burdens on utility assets is apparent' Consumers must

ordinarily bear the expense of normal maintenance'ì"' and,

according to some decisions, of deferred maintenance as

well.2ri Beyond that, consumers must usually absorb the

investment losses wrought by normal wear and tear on

depreciable assets,r'' and by exhaustion of depletable

assets.2r: Even when an asset is underdepreciated at the

time it is retired from service, consumers must reimburse

the investors therefor.':' And when utility property

becomes unsuitable by reason of obsolescence before

investors have fully recouped their investment in it, the

loss is passed on to consumers.rlr

Ir2l In situations where consumers have shouldered these

burdens on an asset which produces a gain, the equities

clearly preponderate in their favor. *811 **32 This has

been recognized in cases holding that rents received by a
utility from the leasing of operating properties must be

included in the utility's operating incotne.:ri More directly
in point, the cases, as we have seen, generally agree that

consumers have the superior claim to capital gains

achieved on depreciable assets while in operation'r:6 and

this, we believe, is as it should be. Investors who arc

afforded the opportunity of a fair retum on a secure

investment in utility assets are hardly in position to

complain that they do not receive their just due from the

traveling public. On the other hand, it is eminently just

that consumers, whose payments for service reimburse

investors for the ravages of wear and waste occurring in

service, should benefit in instances where gain

eventuates-to the full extent ofthe gain.r2l

B. Application of Doctrine In This Case
lrrl We direct our attention now to the situation presented

at bar with a view to resolving the conflicting claims of
Transit's investors and farepayers to the capital gains in

issue. At the outset, we lay aside the rule that capital gain
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accompanies risk of capital loss. As we point out today in

Democratic Central Committee v, \üashington

Metropolitan Area Transit Commission,:?s and as the

Commission itself admits,"" there has never been any risk

of frnancial loss, actual or foreseeable, on the parcels of
land which concern us here. Despite an ever-present risk

of obsolescence of land for utility purposes, land values

since acquisition of the properties by Transit have

climbed steadily in the Nation's Capital, and throughout

Transit's regulatory history could only have been

expected to do so, So, while the risk of obsolescence is

insoluble, the risk of any consequent ftnancial loss has

been foreclosed by the rising real estate market. It would
be little more than an exercise in abstract logic to invoke

the principle of gain-follows-loss where the frnancial risk

is wholly illusory. Consequently, we confine ourselvçs to

the second doctrinal consideration discussed-that benefrt

follows burden-in determining where the equities lie here'

The exploration we find we must make is ramified,

necessitating examination of the history of the acquisition

of the questioned assets, the allocation of burdens and the

accrual ofadvantages associated with the holding ofthose
assets, and thereafter a balancing ofthe respective *812

**33 interests competing for the gains at stake. rüe

undertake these tasks and, discharging them, we conclude

that Transit's farepayers must prevail.

-Acquisition History And Allocation of Burdens
In 1956, Transit was awarded its franchise to operate a

mass transportatio system within the Washington
metropolitan area.)ìi) The franchise was conditioned upon

transit's acquisition of the assets of Capital Transit

Company (Capital),"' which for many years had served

the area through a system in which both streetcars and

buses were employed. Transit purchased Capital's assets

and on August 15, 1956, çommenced its own operation'

The parcels of realty upon which this litigation centers

were a part of Transit's acquisition from Capital'"''
At the time of Transit's takeover, Capital's assets were

valued on its books at approximately $23'8 million."'
Transit's purchase price was about $13'5 nTillion,ttu of
which only $500,000 represented an actual cash

investment.2r5 The balance ultimately came partly from

Capital's çash on hand and partly from the sale ofcertain
of Capital's properlies, but mostly frorn farebox revenues

after Transit went into business.zt''

Transit's franchise imposed the requirement that Capital's

streetcar-bus system be gradually converted into an

all-bus system throughout the metropolitan area.2" This
program necessitated the removal of the abandoned



streetcar tracks and the regrading and repaving of the
abandoned track areas,]s at an estimated cost of
$10,441,958.r" To accommodate that cost, PUC
established a reserve for track removal and repaving,r,,'
and directed the accrual of $1,044,196 thereto annually
for ten years,:r'r And at an early stage in Transit's
regulatory history, the question arose as to whether those
accruals should be made by Trarrsit's investors through
capital contributions or from Transit's consnrners in the
form ofhigher fares.
This was an expense with two aspects, and the nature of
each militated, in terms of ratemaking law, against the
ratepayers. The fìrst was the loss incidental to
abandonment of the rail facilities which had passed from
Capital to *813 **34 Transit. As we have pointed out, it
has ofttimes been held that permanent losses on premature
propeffy retirements are to be amortized as operating
expenses for future consumers to absorb.¡r: In similar
fashion, PUC, Transit's then regulatory agency, treated
the undepreciated cost of the tracks and streetcars
acquired by Transit as a part of the depreciation expense
recoverable from its farepayers.rf This item of cost was
anticipated to aggregate more than $5 million.,,, The
second aspect ofthe expense was the cost ofremoving the
tracks, and regarding and repaving the street areas from
which they were removed. That cost, too, PUC ruled, was
to be paid by the farepayers.r',s The estimate of this item of
cost was, as we have stated, in excess of $10 million.,K
PUC's treatrnent of the latter itern did not, however, go
unchallenged. In Bebchick v. Public Utilities
Commission,:''' consumers contended that the expense of
track removal and street repaving was a burden which
Transit's investors had assumed by the terms of the
franchisero' and so was not properly an operating cost.
They asserted, in their words, that "it is unreasonable and
unlawful to require the farepayers to make contributions
of capital to Transit by the device of an allowance for
track removal and repaving."rje To buttress this point, they
adverted to Transit's purchase of Capital's assets at more
than $10 million less than their book value, and argued
that that carne about in consequence of Transit's assumed
track removal and repaving obligation. The argument
failed, however, and the point respecting track removal
and repaving costs was lost, when this courl concluded
that the benefit of the reduced purchase price was being
passed on to Transit's collsumers.r,'',

A full understanding of the basis of so much of our
holding in Bebchick requires some elaboration of the
technique PUC utilized in dealing with the $10 million
difference between Capital's book value and Transit's
purchase price of the acquired assets. The portion of the
purchase price assignable to road and equipment,
including the parcels of realty under scrutiny now,rrr was
$10,339,041 less than the depreciated original cost of
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assets in those categories as carried on Transit's books.,,,
As we were later to explain,
Transit's allowances for depreciation thereon could, of
course, have been related to its own acquisition cost; but
this would have required the development of new
depreciation rates computed on remaining life, and new
depreciation bases derived in part from distribution ofthe
purchase price among the items of property acquired. To
save the labor incidental to that process, however, [PUC] .

. ordered that two things be done. One was the
establishment of [an] acquisition adjustment account to
accommodate an amortization, over a ten-year period
beginning August 15,1956, of the $10,339,041 difference
in acquisition costs to Capital and Transit, respectively.
The other was a direction that depreciation be accrued on
the basis of Capital's original cost and at the rates
previously fixcd for Capital, tr814 **35 with ten annual
offsetting credits to operating expenses of $1,033,904
derived from the amortization.:Ì5r

The objectives ofthis accounting affangement thus appear
sharply, With the addition to Transit's purchase price of
annual offsetting credits to operating expenses, Transit's
investors would ultimately pay Capital's book value of
road and equipment in full. And farepayers, in
consequence of the offsetting credits, would ultimately
contribute $10 million less to Transit's operational costs.
The investors would, of course, benefit from depreciation
at Capital's depreciation rates; theoretically,
post-acquisition depreciation by this method would work
out to the same amounts as if new depreciation bases had
been established at Transit's acquisition costs. So, in
Bebchick, after examining PUC's explanation of the
foregoing,'?r' we concluded that "[i]n this manner the
Commission gave consideration to the reduced purchase
price paid by Transi1.",:,i"The farepayers," we explained,
"will receive benefit in the form of reduced depreciation
in the total amount of $10,399,041 to be written off
annually in the amount of $1,033,904.")i,

-ACCRUAL OFADVANTAGES

As we have stated, the properties upon which our present
inquiry focuses were all acquired by Transit from Capital
in 1956. They came to Transit as a single package-all of
the assets Capital then owned; Transit got the assets, not
by buying them as such, but rather by buying all of
Capital's outstanding capital stock,"' And in the great
majority of instances, the purchased real estate which is
no longer devoted to public use was removed from
service because ofthe conversion from a trolley-bus to an



all-bus system of transportation. These were parcels on
which were located carbarns, repair shops and other
buildings used and useful when the streetcars were still
running;ttt because these properties were unsuited to
Transit's all-bus operation, the conversion rendered them
surplus to Transit's needs, And, lcst we forget, the
financial burden of the conversion was, in its entirety,
placed upon those who rode Transit's vehicles.2:''
From the foregoing discussion, the realities of the
situation become plain enough. Transit got from Capital
an on-going transportation system, including improved
land, which the latter had acquired years before on
obviously lower real estate markets, The price Transit
paid Capital was calculated, not on fair market value of
the acquired assets, but on a fixed per-share valuation of
Capital's stock, which worked out to much less than even
the value of the assets as depreciated on Capital's
books.:"' We know that the price of Capital's road and

equipment was some $10 million less than book value,""'
and we cannot approximate how much less than fair
market value at the time of acquisition the total price for
all assets may have been,:"r There is nothing to justifr an

assumption that the price allocable to the *815 **36
parcels of realty here involved was anywhere near their
true market value.2t'l

In addition to what ostensibly was an acquisition of the
properties at an excellent bargain,:u' Transit secured other
valuable advantages-all at the expense of its traveling
public. Within four years after commencing operations,
Transit, largely as a result of legislative policy declared in
its franchise,t"t began obtaining fare increases on the basis

of its gross operating revenues rather than on the system
rate base which had been employed for Capital.?"" Thus
Transit could carry on its transportation business with a

minimum of invested capital, and that it has done as long
as it has been a public utility.':'n With the
franchise-conferred monopolyr'' of the lion's share of
mass transportation in the Washington metropolitan
area,]"" Transit was enabled not only to function with a

capital outlay of but $500,000 plus reinvested gains and

earnings from operations,:'-" but also to distribute
$4,390,000 in dividends-an actual paidout return of 830
percent on original equity-during the first decade of its
existence.r?'

*816 **37 To the foregoing circumstances must be added
others-hardly less important, and equally contributors to a
potential windfall. After Transit's acquisition from
Capital, the properties now questioned remained in
operating status for various periods, and indeed two
apparently always so remained.t'r In that status they have
possessed incidents and immunities they could not
summon below the line. They have commanded preferred
real estate tax treatment.ì7r They were, as above-the-line
assets, a part ofTransit's rate base during the years prior

TPUC Docket No. 19-00062
CA Response to Limestone DR No. 1-4

to adoption of the operating ratio method of establishing
its margins of return.:7' Even under the latter method, in
vogue since 1960,2'; the properties have counted in the
computation of Transit's equity, a factor in turn
influencing Transit's rate of return from transportation
operations.:" And they have continued to appreciate in
value on the steadily rising local real estate market, which
unhesitatingly we notice judicially, while enjoying these
advantages as operating properties.
Surely the greatest advantage to Transit's investors-and
one more specifically referable to the problem at

hand-was derived from the scrapping of Capital's street
railways in favor of a motorized transportation system.
The changeover, as we have said, was mandated by
Transit's franchise,tt' and the treatment accorded the
changeover program worked strongly in Transit's favor.
Assessment of the incidental loss of more than $5 million
on Transit's ridersrr' resulted in rapid recoupment of
investors' equity in the abandoned rail facilities by
amofiization through Transit's fareboxes, The expense of
track removal and repaving to date-some $10 million
more-was likewise assessed against the farepayers.:;:r Thus
the conversion to Transit's all-bus operation has been

speedily accomplished, and wholly without expense to
Transit, And the crowning consideration is the
incontrovertible fact that the conversion, at full cost to the
farepayers, was the sine qua non to release of valuable
real properties from operating roles in the transportation
scheme for uses in non-transportation ventures,)8')

Both the Commission and this couft have recognized the
efficacy of this relationship of Transit's large-scale
retirement of real estate from operating status to the track
removal and r'epaving program and the financial burdens
it imposed on Transit's farepayers. In 1959, when in D.C.
Transit System, Inc. (Order No. 4577)1sr Transit's sale of
its Fourth Street Shops and Southern Carhouse2" was
examined, and a decision was made as to the allocation
between Transit's consulners and its investors of the net
profits attributable to the physical improvements on those
properties, PUC declared:
In light of the franchise of the company requiring a

gradual program of conversion from railway to bus

operations over a 7-year period from January 24, 1956,
we are unable to disassociate the instant transaction from
the imminent retirement of all rail propefty under the
mandate contained *817 **38 in the franchise. we cannot
ignore the probability that full provision for depreciation
will not have been provided when the rail facilities are

abandoned and retired by reason of conversion. The
company has consistently taken the position that any
retirement loss in this connection should be recovered by
charges against the customers, and the staff has heretofore
indicated its agreement.i'3 However, if the customers are
to be required to bear the burden of extraordinary



rçtirement losses incident to the whole conversion
program, it appears equitable that they should share, at

least to some extent, in extraordinary retirement gains of
the nature here under'consideration.:Èr

The extent of thç sharing, PUC made clear, was to be

ascertained by "a fair balance between the interests of the
public and those of the cornpany's investors;":'1 and on
judicial review of Order No. 4577, we affirmed.rr"

Six years later, in D.C. Transit System, Inc. v,
Washington Metropolitan Area Transit Commission,"'
this court sitting en banc, was called upon to scrutinize
the transaction in a different context. An objection to
allowance of a depreciation charge for abandoned rail
facilities was predicated in paft on the claim that the sales

were occasioned by the conversion program, and that, in
consequence, the profits realized should be deemed a
recoupment of obsolescence.2" Transit asserted, inter alia,
that the sales were unrelated to the program, and although
we acknowledged "some force to Transit's contention,":8t
we neither reexamined nor disapproved the Commission's
resolution on that score.r'"' But our opinion made manifest
our view that it as the Commission thought, there was a

connection between the sales and the conversion program,
farepayers' sharing in the proceeds was consonant with
the equities of the situation.r'l
This became the plainer when we moved to a

consideration of a second transaction urged in support of
disallowance of the depreciation charge.ì" That
transaction was Transit's sale of its Georgia and Eastern
Terminal in 1962, in which it allegedly reaped a

substantial profit on the depreciable portion of the
realty.'" The parties had made no effort to establish the
reasons for the sale, apparently because it had occurred
after the close of the audit period on which the
Commission's projections were based.to' Transit argued,
however, that the only evidence of record demonstrated
the disassociation of the sale and the conversion program,
basing that position on testimony that before the sale the
terminal "was used for bus operations also. ""' We
pointed out that that testimony "suggests that it may have
been used irr Transit's rail operations as well,"''" and that
'oit may or may not be true that the sale was in some way
related to Transit's conversion to an all-bus system,"2rr "If
it was," we continued, "the Commission should address
itself to the question, as did the PUC in the case of the
Fourth Street Shops,"'o of whether thc riders should be

afforded *818 **39 some participation in the benefits of
the sale."2'o And we admonished that "[f]ollowing our
remand, . . . the Commission should determine whether
the sale of the tenninal was occasioned, in whole or in
part, by the abandonment of rail operations, and, if it was,
whether and to what extent the farepayers should share in
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the proceeds,"""'
It cannot be gainsaid, then, that several important
propositions are firmly imbedded in our jurisprudence.
Transit's investors cannot automatically garner the profìts
achieved on dispositions of depreciable real estate which
in some way have been affected by the conversion
program. Relevant inquiries are whether the disposition
"was occasioned, in whole or in part, by" the çonversion
programl"' or "was in some way related to" it,rur If so,

Transit's farepayers are entitled to a fair share of such
profits. The extent to which they are to share depends
upon "a fair balance between the interests of the public
and those of the company's investors.'ri'r

-THE COMMISSION'S CLAI MED ACCO UNTING
PRACTICE

We are adveftent to the consideration that the propositions
just discussed have developed in litigation directly
referable to allocations of profits gained on disposition of
depreciable utility assets. We think, however, that no
difference in principle can be justified solely on the
ground that the asset in question, or some part thereof,
happens to be nondepreciable, Both PUC and the
Commission have made such a distinction on the stated

theory that capital gains from nondepreciable property
invariably belong to investors.:!"r Counsel for the
Comrnission contends additionally that we should defer to
a uniform accounting rule to that effect which the
Commission is said to have pursued. For two reasons, we
reject these positions.

In the first place, neither the Commission nor its counsel
has pointed to any agency-promulgated accounting rule
operative as to the value-appreciations on the lands in
question. The Compact empowered the Commission to
prescribe uniform systems of accounts for carriers
functioning under its jurisdiction, but required that its
authority to do so be exercised "by regulation."ií'i No such
regulation of the Commission or its predecessor agency
relevant to the problem at hand has ever been identified
either in the Commission's opinions or its *819 **40

counsel's argument.;"" The opinions contain only the
gratuitous pronouncements on the subject to which we
have alluded,:r¡7 and the argument is similarly unrevealing,
In 1966, the Commission did adopt an accounting
regulation dealing with allocations of value-appreciations
of depreciable properties."'t Since then, the Commission
has made explicit reference to that regulation in its
decision-making and in its argument here.:'"' tt is difficult



to believe that if indeed the Commission had a
counterpart applicable to the nondepreciable properties
under scrutiny, it would leave us in the dark about it. We
may assume that, as a matter of unwritten policy, the
Commission has indulged accounting techniques
conformable with its mistaken notion of a settled principle
on the subject,i"'but that is.a far cry from the deliberate,
reasoned rulemaking which the Compact obviously
contemplates,rrr In sum, neither PUC nor the Commission
has ever spoken of an extant accounting regulation
treating gains on the nondepreciable assets in issue, and it
is well settled tlrat counsel's own post hoc rationalizations
are not an acceptable substitute.sr.l
Ir4l Moreover, evçn if we could agree that the
Commission, by virtue of its brief comments in Orders
Nos, 245 and 563 and those of PUC in Order No. 4577,ìrl
had ordained that on Transit's books the appreciation on
in-service non-depreciable assets should be credited to
investors, the mere adoption of such an accounting
practice would not terminate our inquiry. Accounting
procedures are not self-justifying; like other regulatory
action of the Commission, they must reflect a rational
allocation of economic rights and responsibilities between
a utility's investors and consumers.,l. The simple fact that
an agency treats an item a ceftain way for purposes of its
uniform system of accounts does not mark the end of
judicial scrutiny; on the contrary, a reviewing coult must
assure itself that the accounting practice prescribed is
consistent with underlying substantive principles of public
utility law.srs To permit an accounting *820 **41 device
to dictate the rule of law is to allow the tail to wag the
dog. To judicially accept an accounting method without
inquiry as to its reasonableness is to pervert the law. And
to yield, on judicial review, unquestioning obeisance to
administrative authority over utility accounting is to
abdicate the responsibility to review.

In the final analysis, administrative regulation by
prescription of accounting methods stands on no higher
ground than regulation by adjudication where substantial
interests of investors and consumers are at stake.
Accounting directives, no less than other exertions of
administrative power, must survive the test of
rationality.rr'' And the validity of the administrative
exercise must be judged solely on the grounds upon
which the agency based it.,,' Our examination of the
grounds which the Commission, when it acted, proffered
in supporl of the accounting practice under scrutiny has
left us wholly unsatisfied as to its rationality. We have
adverted to the two premises upon which the Commission
has rested its distinctive treatment of gains on
nondepreciable property.:'r8 We have also noted that by
*821 **42 our appraisal those premises are fatally
defective.''" It necessarily follows that we must now reject
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the claim that the Commission has effectively decreed the
disposition of value-appreciations on nondepreciable
utility assets by an appropriate exercise of its authority
over utility accounting.

-THE BALANCE HERE

lrsl The allocation between investors and consumers of
capital gains on in-service utility assets, we have declared,
rests essentially on equitable considerations,'2,, The
allocative process, we have said, necessitates a delicate
balancing of the interests of investors and consumers in
light of the governing equitable principles.r?' The constant
effort must be a distribution of the gains as fairness and
justice may require. In particular instances, however, the
direction in which the equities lie is so vividly marked by
the circumstances of the case that the allocation properly
to be made emerges plainly. We think such an instance is
presented here.

116Ì The relevant principles Çan be stated simply.
Consumers become entitled to capital gains on operating
utility assets when they have discharged the burden of
preserving the financial integrity of the stake which
investors have in such assets.r::r Their entitlement is
established, too, when it is manifest that investors have
benefitted measurably from special treatment accorded
those assets in the past.irrr And in appraising the equities,
neither administrative nor judicial tribunals are at liberty
to ignore economic reality. The stark reality here is that
Transit's farepayers have long been saddled with the
burdens incidental to the properties in issue while they
remained in operating status, Theirs were the expenses of
ordinary maintenancerrj and depreciation,::j and the risks
of loss from casualtyì,Y' and obsolescence,r:,, associated
with those properties. These they shouldered over the
years not only for Transit but also for Capital, Transit's
predecessor. Theirs also were the losses wrought by the
conversion program, which directly made transfers of
some assets, nondepreciable as well as depreciable, from
above to below the line possible .':' And Transit's
investors have profited, not only from these arangements
of burdens, but also from favorable treatment of the
operating assets in other ways.rr', By our assessment, these
çircumstances tip the scale in favor of Transit's
farepayers, so muçh so as to earn for them the gains
beyond the shadow ofa doubt.

lrTl This court has never adopted the Commission's
position that capital gains on nondepreciable assets inure
to investors only.:t'n We decline to adopt that position now.



Our historical analysis of the interests of investors in
value-appreciations of operating utility assets

demonstrates beyond a doubt that the burden of
safeguarding the utility's investment in all of its

assets-depreciable and nondepreciable-is legally assigned
in its entirety to consumers.':'ì As we have furlher pointed
out, even were the risk on the lands involved here

theoretically one which had been carried by the *822
**43 investors, that risk bçcomes mythical when viewed
in light of the high unlikelihood that the value of the lands

would decline.r3r Furthermore, measuring the equities of
the situation by relevant doctrinal considerations, it is

plain that Transit's busriders have shouldered a very
significant financial onus with respect to those lands, and

that Transit's investors have benefitted uniquely in their
ownership of thern,:'ì' and that a reasonable and fair
allocation of their appreciation in market value accords
that gain to the farepayers.$' Unlike situations wherein the

basis for profitsharing by farepayers may consist solely in
the loss-risk factors associated with depreciable
propertyr'ìi and the burden of contributions to depreciation
reseryes3r''-considerations largely or entirely absent in
instances of nondepreciable property-farepayers' equities
founded upon their assumption of the remaining
economic responsibilities"'-including those occasioned by
a costly conversion program"s-and upon investors'
enjoyment of especially-conferred advantages not
generally available to others,i:' are precisely the same

whether the source of the gain is depreciable or
nondepreciable property. We hold that a farepayers' claim
so predicated must be recognized and effectuated whether
the property be ofthe one character or the other.

Irsl Vy'ith respect to the properties not directly related to
Transit's conversion to an all-bus transportation system,

the equities also weigh in the riders' favor. Transit
acquired all of its landholdings at a tremendous bargain
when it assumed Capital's franchise,s"' and enjoyed
valuable special benefìts for them in the years which
followed.t" In none of these benefits did the farepayers

share, although they had been charged with major
econornic responsibilities stemtning from Transit's
takeover of its predecessor's operations.r''Ì Given these
circumstances, we would be loath to say that the riders are

not equitably entitled to the value appreciations on these
properties as well. We hold that the farepayers were
entitled to all appreciations in the value of the assets in
issue, depreciable and nondepreciable,t"t accruing during
their tenure as operating propefties.
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*823 t<*44 Y

DISPOSITION

The foregoing considerations lead us to the conclusion
that Order No. 773 is invalid and must be set aside.r"
Thus we reach, as the final chapter of this review, the
disposition required by the circumstances that the fares

fixed by that order have been charged and paid since it
went into effect. To this matter we now proceed.

A. RESPONSIBILITY FOR FASHIONING RELIEF

lrel The initial question is whether the fashioning of relief
from the predicament we face lies properly within the
judicial sphere or, instead, the administrative. It is clear to
us beyond peradventure that this court and the

Commission should share the burden in this case.

A judicial determination that a Commission fare order
was invalid has normally called for remediation in a dual
aspect. First because the invalid order could not be

indulged continued operation, a resetting of fares was

ordinarily necded for the future.:'oi When there was such a

need, it is evident that it had to be met by the
Commission. We possess no ratemaking powers as such;
our authority is conflrned within the traditional bounds of
judicial review. "Our function" in relation to pure

ratemaking "is normally exhausted when we have

determined that the Commission has respected procedural
requirements, has made findings based on substantial
evidence, and has applied the correct legal standards to its
substantive deliberations.":rr; r(Our task," we have said, "is
likewise at an end when we have ascertained that the

Commission has not done so,",'t On the other hand, "even
where agency action must be set aside as invalid, but the

agency is still legally free to pursue a valid course of
action,"l's-not the present situationr"' J'a reviewing coutl
will ordinarily remand to enable the agency to enter a new

order after remedying the defects that vitiated the original
action.":i(t
t20l The second, but quite different, aspect of the relief
required where a court has declared a Commission fare

order to be invalid, is remediation of the çonsequences
wrought by the order while it was actually operative, This
is a problem which can neither be addressed nor solved by
another order merely purporting to fìx rates. "The



Commission," we have declared, "possesses no authority
to fix rates for the past.":;r As we have pointed out, "[a]n
order prescribing the lawful fares to be charged by a
public utility, being essentially legislative in character,
ordinarily speaks only for the future."rj) We have
heretofore admonished that "we find nothing in the
statutory provisions governing the Commission's
regulatory responsibilities that indicates an intent to
depart from [the] 'customary pattern of fixing rates

prospectively."'ìi:ì Moreover, Order No, 773 has been

superseded *824 **45 by later fare orders'st and, because

Transit's transportation operations have since Order No.
773 been publicly assumed, there is no possibility of any
additional ratemaking by the Commission."' Rectification
of the illegal consequences of an unlawful rate order must
then consist in something other than retroactive
ratemaking.'in

B, THE BESTITUTIONAL REMEDY

12rl The remedy, rather, is restitution. That was made plain
by the decision of this courl. en banc in Williams v.
Washington Metropolitan Area Transit Commission.rs'
There we found that two orders of the Commission fixing
fares for Transit were invalid, and that remand to the
Commission for reconsideration of those orders would be

futile.'i* "[I]t follows," we held, "that Transit must be

compelled to make appropriate restitution for the
increased fares it collected" under those orders.ti" rüe

drew support for that conclusion from the "'principle,
long established and of general application, that a party
against whom an erroneous judgment or decree has been
carried into effect is entitled, in the event of a reversal, to
be restored by his adversary to that which he has lost
thereby."'r"' "This principle," we explained, "is no less

applicable to erroneous orders of an administrative
agency than to those of a court,"rr'r Here, no less than in
I(illiams, "given our conclusion" that in formulating
Order No. 773 "the Commission failed to apply
appropriate criteria, and failed to make the inquiries
prerequisite to valid exercise of its rate-setting authority,
we *825 **46 could not permit Transit to retain the
increased fares, since to do so would be to give legal
effect to the Commission's invalid order."'"ì

Thus the division of labor to which we have adveftedr.'
becomes apparent. While promulgation of fares is
administrative business,r"' the fashioning of restitutional
remedies is a judicial function.'6t We are thus brought to a
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consideration of the criteria by application of which the
amount of restitution in this case must ultirnately be

determined.
Restitution is essentially an equitable remedy.";n As we
said in Williams, "our decision in this regard is to be
governed by the equitable considerations which apply to
suiis for restitution generally,"t"' So, "[t]he basic
question" in quests for restitution "is whether 'the money
was obtained in such circumstances that the possessor will
give offense to equity and good conscience if permitted to
retain it' and is 'no longer whether the law would put him
in possession of the money if the transaction were a new
one."'u'* To be sure, "[o]rdinarily the proper
disposition on setting aside a rate increase unlawfully
ordered by the Commission would be to compel the
regulated company to restore the entire difference
between the higher fares collected under the invalid order
and the amount that it would have received from the fare
schedule previously in effect,":i't and we have had
previous occasion to do just t¡u1.:a' "[RJestitution,"
however, "is not a matter of right, but is 'ex gratia, resting
in the cxercise of a sound discretion;"'r7r it "is granted to
the extent and only to the extent that justice between the
parties requires."3?: It accordingly "lies within our
authority to direct restitution in an amount less than the
whole sum of the increased fares collected under the
invalid order, or to deny it altogether, if compelling
equitable considerations so dictate.""3
*826 **47 We think the proper measure of restitution in
this case lies somewhere between these two extremes.
Here, as in I(illiams, "we have found the Commission's
action in approving the fare increase to have been invalid,
and . we have no basis in later valid action of the
Commission for inferring that the rates set by [that order]
were in fact, just and reasonable. . ."ì)1 Here, no more

than there, do we find warrant to "give legal effect to
those rates by withholding restitution altogether."ri¡ At the
same time, as in l(illiam,r, "we see no obstacle to our
permitting the Company to retain some, though not all, of
the proceeds ofa fare increase ifthere is reliable evidence
suggesting that it would be inequitable to compel
restitution in a greater amount.":"n

C. The Commission's Role
As already indicated, the restitutional task at hand, as a
judicial fungtion,r" has become the responsibility of this
court.r'. We inherit that responsibility as an inseparable
incident of our duty to review Commission action when it
is properly challenged,'i" and to specify appropriate
remediation when the action reviewed is found to be

erroneous.r"" In discharging the obligation thus entrusted
to us, we must draw upon the resources at our



command.rtl As we observed in Williams, "[i]n laying
down a standard by which to measure Transit's right to
retain funds collected under the fare increase, we are

aware that we are ill-equipped, even were we authorized
to do so, to search the record and reach our independent
conclusions as to what would have constituted reasonable

fares for the period in question,"'*t But "ln]evertheless,
the duty to reach a just decision in this regard cannot be

shirked, and our effort must be to fìnd a solution which
lies within our competence as a reviewing court, while at

the same time responding in the fullest possible measure

to the equitable considerations that must guide us.""*'
l22l We believe that the best approach to adjustment, in the

restitutional sense, of the competing interests of Trausit's
investors and farepayers in this litigation is a combined
effort of the Commission and this court,"'' The *827 **48

administrative expertise of the Commission is in any

event a potentially valuable aid to solution of the

restitutional problem, and is the more so in light of the

Commission's familiarity with many of its facets.

"Judicial and administrative agencies," we recall, "'are to
be deemed collaborative instrumentalities of justice,""nt
We are also reminded that "fc]ourts have frequently
called upon administrative bodies . . . for assistance in
connection with the issues falling within the area of
administrative competence."r' [n recent years, we have

had occasion to enlist the Commission's assistance in
working out the elements of restitution made necessary by

another order invalidly raising Transit's fares.:'*? In the

case at bar, we do so once again, and we take this
opportunity to outline the techniques the Comrnission
may utilize in providing that assistance.

First, the amount of restitution must be ascertained. This
determination will require identification of all properties
which Transit shifted from above to below the line prior
to issuance of Order No. 773. Once identified the market
value of the properties at the time of their transfer to

nonoperating status will have to be established. The dollar
amount of restitution can then be arrived at by subtracting
the book value of the properties from the market value at

the time of the transfer. This figure will represent the

appreciation in value of the assets, which should have

been credited to the riders when the fares prescribed by

Order No. 773 were set.

It can be readily seen that this method of determining the

amount of restitution will in no way reduce Transit's
return during the period the order was in effect to a

confiscatory level, As we have pointed out, the only
vitiating defect in Order No. 773 was the Commission's
failure to allocate to the riders the gain in value of the

properties with which we are concerned;r" in all other
respects the fares set by that order must be accepted as
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just and reasonable. Thus, restitution of the gain to the
riders has the automatic effect of reducing the fares

collected during the operative period of Order No. 773 to
the level of reasonable return to which Transit was

entitled.

There remains only the problem of how the amount of
restitution, once determined, is to be applied to benefit the

farepaying public. As we have observed, regulatory
agencies may only fìx rates for the future.'8' Moreover,
public takeover of Transit's franchise has occurred,rt" and,

as a result the Commission will no longer be setting fares
¡1828 **49 for Transit.t"' Thus the rate mechanism cannot

be the instrumentality for channeling relief to the

busriders, but there are many ways in which the sum

owing in restitution could be utilized profitably for the

bus-riding public. The choice will become the task of this
court after the remand is completed, and we invite the

Commission to delve into it on the remand. In light of the

fact that the operation of Transit's bus lines is now the

responsibility of the Washington Metropolitan Area
Transit Authority.'"ì by terms of the National Capital Area
Transit Act of 1972,u" it would be prudent for the

Commission, in framing recommendations as to the
precise restitutional relief to be accorded, to consult the

Authority and to consider such proposals as it might be

inclined to advance,
l23l In so resolving this case, we have remained heedful of
the recent passage of the legislation last mentioned, and

the resulting þublic ownership and operation of Transit's
transportation system in the Washington metropolitan
area."'r The takeover of Transit's system in no way affects

the disposition upon which we have settled. As we have

held, correlative rights and obligations between Transit
and its consumers spring from the invalidity of Order No.
773."" Those rights and obligations are as litigable as any

others, and their enforceability against Transit survives
the metamorphis of its transportation system from private
to public ownership. While Transit's operating franchise
ended immediately upon public acquisition of its

facilities,to" its corporate existence outlives that event,:')7

and so also do its unassumed liabilities.:r'H And while the

Commission can no longer set fares for transit service,t'o

its jurisdiction to finish existing litigation-otherwise than

by raternaking-remains intaet.'"'') Our disposition neither
requires nor tolerates *829 tr*50 further rate-making
respecting the matters at issue,"" but only restitutional
activities occasioned by invalid ratemaking in the past.'Ûl

Our disposition, too, leaves interested parties free to
litigate to a complete and final conclusion the rights and

obligations we have identified.

Order No. 773 is set aside. The record is remanded to the

Commission for further proceedings consistent with this
opinion, Our jurisdiction over the case is retained in



full.4rrr

So ordered.

APPENDIX

COMMISSION'S STATEMENT AS TO HISTORY OF
REAL PROPERTIES PURCHASED AUGUST 15,1956,

BY D.C. TRANSIT SYSTEM,INC., BUT
THEREAFTER TRANSFERRED TO

NONOPERATING STATUS

l. M. Street Shops, 3222 M Street, N.W. (now known as

M Street Estates, Inc.). This property was used as a

general streetcar repair shop until June 30, 1963, when it
was placed in a non-operating (below-the-line) status.

From that time until May 31, 1964, it was used for storage
of obsolete equipment. On May 31, 1964, title to the
property was transferred to M Street Estates, Inc., which
is wholly-owned by D. C, Transit of D.C. Since its

incorporation, $1,106,210 has been spent on converting it
into rental space for the General Service Administration.
For the year 1969, M Street Estates had a net income of
"'830 'k*51 574,519.64 and its retained earnings were

$348,83 1.95 at December 31, 1969.

2. Grace Street Shop (now known as Grace Street

Estates). The property housed the way department
storeroom, an electrical repair shop and a garage for
trucks until September 30, 1963, when it was placed in a

nonoperating (below-the-line) status. From that time until
April 30, 1970, it was empty and unused. On April 30,

l970,title to the property was transferred to Grace Street

Estates, a wholly-owned subsidiary of D. C, Transit
System, Inc., of D.C.

3. General Office Building, 3600 M Street, N.l(, (now
known as 3600, Inc.). This propefty housed D. C.

Transit's officers at the tirne D. C. Transit came into
existence, but later was partially rented to outsiders. After
being placed in a non-operating (below-the-line) status on

January l, 1964, the building was rented mainly to
outsiders but continued to house a poftion of the D. C.

Transit officers, around 20Yo of the building space for a

while, and then to l5%. On December 31, 1967, title to
the property was transferred to 3600 Inc., a whollyowned
subsidiary of D. C. Transit System, Inc. of D.C. Since
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being incorporated, the sum of $115,968 has been
invested in office renovations and it is now being rented
100% to outside parties. In the year 1969,3600 Inc., had
net income of $8,486.29. Its retained earnings stood at

$58,511.32 on December 31,1969.

4. Centrql Garage on Georgia Avenue, N.I(. (now known
as Georiga Avenue Estates). This building was used as a
bus garage until it was placed in a non-operating
(belowthe-line) status on September 30, 1958. After
being placed below-the-line, it was leased to the Post
Office Department. On May 31, 1964,title to the property
was transferred to Georgia Avenue Estates, Inc., a

whollyowned subsidiary of D. C. Transit System, lnc., of
D.C. Since then some $19,657 has been spent on building
improvements while at the same time the Post Office
Department has continued to be its tenant. The net income
of Georgia Avenue Estates for 1969 was $29,547.36, Its

retained earnings stood at $118,049.85 on December 31,
1969.

5. Northeastern (Eckington) Cørhouse (now known as

Fourth Street Estates). This property was used as a

carhouse until streetcar service was discontinued in that
area of the city on September 7, 1958. After that, the
building remained empty and unused until May 31, 1959
at which time it was placed in a non-operating
(below-the-line) status. As non-operating property, it was
rented to outsiders. On May 3l , 1964, title to the property
was transferred to Fourth Street Estates, Inc., a

wholly-owned subsidiary of D. C. Transit System, Inc., of
D. C. Subsequently, the sum of 5472,628 was spent on
building improvements. It is currently being leased as a
warehouse to outside parties. In the year 1969, Fourth
Street Estates realized net income of $15,804.66 and at

year end (1969) its retained earnings stood at 522,030.92.

6. Navy Yard Carhouse (now known as L Street Estates).

This property was used as a carhouse until the last street
cars were discontinued on January 28, 1962. Obsolete
equipment was then stored there. On June 30, 1963, the
property was placed below-the-line (in non-operating
status). It continued as a storehouse for obsolete
equipment until the date of its incorporation, May 31,
1964. On that date title to the property was transferred to
L Street Estates, Inc., a wholly-owned subsidiary of D, C,

Transit System, Inc., of D.C. 5392,384 has been spent on

converting the carhouse to warehouse and office space for
outside rental since its incorpqration. 1969 net profits
realized by L Street Estates were $62,391 .74.lts retained
earnings at December 31 , 1969 were $274,28 I . I 8.

7. Georgia and Easlern Avenue Terminal. This property
was used jointly as a rail terminal and bus terminal. Its
use as a rail terminal was discontinued on January 3, 1960



and its use as a bus terminal ended on September 11,

1960. *831 **52 If remained unused thereafter. On
October 31, 1960, it was placed in non-operating
(below-the-line) status and subsequently sold, on
December 21,1962, to Joseph Ginsberg.

8. Southern (7th Street) Cørhouse, This southeast
property was used as a carhouse until it was sold on
January 16, 1959 to the D. C. Redevelopment Land
Agency.

9. Fourth Street.Shops. This southwest property was used

for general streetçar and bus repairs until it was sold
together with the Southern Carhouse on Jaunary 16, 1959
to the D. C. Redevelopment Land Agency.

10. Trinidad Garage. This property was used as a bus
garage until September 10, 1966, It was vacant thereafter
until May 8, 1970, when sold to the D. C. Redevelopment
Land Agency.

11. Eastern Garage. This property was used as a çarhouse
until Decernb er 3l , 196l . It then became a bus garage and
was used for that purpose until September 10, 1966, when
it was vacated. It has been empty ever since although still
classified as operating propefty on the company books.

12, Brookland Garage. This property was a bus garage

until September 10, 1966. Since that date retired buses

have been stored there, It remains in operating status on
the books to this date.

MaoKINNON, Circuit Judge, concuring in part and
dissenting in paft:

I. SUMMARY AND INTRODUCTION

The foregoing opinion addresses the question of whether
the difference in fair market value over book value of
certain parcels of real properfy including both depreciable
(buildings and equipment) and nondepreciable (land)
segments, which had appreciated in value during their
inservice life, should inure to the benefit ofthe farepayers
or to the benefit of the investors of Transit in the
ratemaking decision, when transferred from operating
("above the line") to non-operating investment status
("below the line"), The question arises on review ofOrder
No. 773 in which the WMATC ("Commission") ordered a
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fare increase without consideration ofthe transfer ofthese
appreciated properties. The majority concludes that this
constituted error and accordingly sets aside the order.

The initial question of whether such transfers from
operating to non-operating status give rise to any
cognizable gain in the ratemaking decision is resolved in
the companion opinion-Bebchick v. WMATC, No.
23,720, at Part III, 158 U.S.App.D.C. ---, 485 F.2d 868
(hereinafter Bebchick). The conclusion reached therein is
that the transfer ofthe properties from above to below the
line resulted in ratemaking consequences identical to
those of an outright sale of the same assets. While in a
different context and for different purposes such treatment
would raise serious questions, I accept it for our present
purposes.
In considering the competing claims of Transit's investors
and consumers for the benefits derived from these

transfers, the majority concludes that the farepayers have
the superior claim in all instances. It is my view, with
respect to the depreciable properties, that the majority is
on solid ground in awarding the gain to the farepayers, at
least to the extent of the depreciation reserves that are
maintained in respect of the property.' While I have some
question as to the farepayers' inexorable right to amounts
over and above the depreciable cost ofthe asset,r I concur
in awarding them the total appreciated gains under the
cirçumstances present here.l

*832 **53 But the issues surrounding the appreciated
value of the nondepreciable assets (the land itself,¡, raise
different and more diffrcult questions,

While the majority admits that a risk of loss analysis is

inapplicable here due to the inevitable appreciation of
urban land values, it blithely concludes without close
analysis that the rules which place the risk of loss on
farepayers as to depreciable property are equally
applicable to nondepreciable assets. I would like to
disassociate myself from such dangerous dicta and will
attempt to point out the flaws in the majority's reasoning.
There ls a rational basis upon which to distinguish
between depreciable and nondepreciable assets in this
context and the Commission's application of an

accounting practice which reflects this should be upheld.

Aside from the risk of capital loss, the other principal
reason the majority advances for its conclusion with
respect to the land is a basic feeling that the equities ofthe
situation, in light of the history and circumstances of
Transit and its acquisition of the properties in question,
require any "loose gains" coming into the company to be

credited to the consumers, This the majority frames in
terms of the rule "benefit follows burden,"' but admits
that this consists in "determining where the equities lie."



Supra at 8ll.

Most vital of these equities in the majority opinion is the

fact that the land was intimately related to the conversion
program from a street railway to an all-bus operation, and,

since the extraordinary conversion costs were borne by

the farepayers, any extraordinary gain resulting therefrom
should benefit the farepayers and go toward alleviating
their conversion burdens.t Since thé conversion program

was a sine quq non of the resultant gains, the majority
observes, an overriding equitable consideration arises

with respect to these conversion-related properties. While
this has a surface attraction, there are some problems with
its application here and with its interrelation with the

other relevant policies." Yet, even assuming arguendo that
the majority is completely çorect in its determination that
equities surrounding the conversion can constitute a

dispositive equitable factor, it does not extend, of course,

to those properties not in any way related to the

conversion program. It is with respect to those properties,

the non-related, non-depreciable assets, that the greatest

difficulty arises in adopting the position of the majority.
Here the legal grounds for awarding the gains to the

farepayers become most attenuated.

The underlying basis for the majority's equitable

approach is that in light of the demise of the "fair value"
theory ofratemakingt investors are not considered to have

any protectable constitutional interest in the actual assets

of a publicly regulated utility but rather are entitled only
to a fair return on their initial investment.s Therefore,

arguably the logical extension of this is that any gains on

disposal of appreciated properties are to be apportioned as

between the farepayers and the investors solely on an

equitable basis in light of all the relevant facts and

circumstances. Although the question is not without
difficulty, it is my view that this approach is incorect as

applied in the majority *833 **54 opinion. This

constitutional policy sets only the outer dimensions of
permissible ratemaking and is not a license for us to
overturn Commission actions in conformance with
accepted accounting procedures whenever we feel the

equities tend to support a contrary result. It is thus my

conclusion that the policy ofjudicial deference to agency

actions requires that we uphold this order in respect to the

land as not arbitrary and capricious insofar as it
distinguishes between depreciable and nondepreciable

assets.
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A. The example of depreciable assets

Much of the rationale behind the majority's view that the

consumers would be liable for any capital loss on the land

and therefore be entitled to any gains is derived by
analogy to its analysis ofthe depreciable assets.

There is a respectable amount of authority both inside and

outside this jurisdiction which supports the majority's
disposition of the depreciable assets. The basic notion is

that since the farepayers must make good the

shareholders' investment on depreciable properties

through the depreciation reserve, and bear the risk of loss

through obsolescence in that they must make up for the

underdepreciated cost of any prematurely retired asset, if
the asset should be sold for a profrt they equitably should

benefit at least to that extent. If it is sold for less than

book value they must make up the difference between that

amount and the accumulated depreciation to date'

Therefore, the reasoning goes, if it is sold at a profit it is

only equitable that he who bears the risk of loss should
similarly reap the gain.
The fundamental premise of this principle is that the

farepayers do in fact bear the risk of loss of obsolescence.

In Washingtorr Cas Light Clc¡. v. Ilaker'. 88 Ll.S.App.D.C.
I15, 188 F.2d l1 (i950), cert. denied, 340 LJ.S. 952.71
S,Clt. 571,95 L.Ld,686 (1951), this court adopted this
view and held, with respect to depreciable properties, that

the farepayers may be charged with the unrecovered cost"

if the investors have not been compensated in some other

way.t" 4 similar result was reached by Justice Murphy of
the Minnesota Supreme Court in Minneapolis Stleet Ry.

v. Minrreapolis, 251 lVlinn. 43, 86 N.W,2d 657 (1957)
which held, citing Baker with approval, that the

obsolescence loss occasioned by abandoned streetcar

facilities must be borne by the farepayers.rr

When the retirement of the assets has res¡rlted in a gain, a

number of courts outside this jurisdiction have credited

the gain to the depreciation reserve to offset the
farepayers'burden of making good the investors'

unrecovered costs,r: and more importantly, there is ample

authority within this jurisdiction for such treatment, In
*834 **55 D. C'. 'l'ransit Systern, lnc. (Ordel No. 4577)
30 P.U.R.3d 405 (D.C.Iì¡b.Utils.Conrr¡'n 1959), the PUC
noted that under its Uniform System of Accounts a net

profit on the sale of depreciable improvements should

ordinarily be credited to the depreciation reserye as

salvage (and thus benefit the farepayers)." ln D. C.
'l'ransit Systenr, lnc. (Order No. 245). 48 P.U.R.3d 385

II. NONDEPRECIABLE ASSETS



( WMA'I'C I 96.ì), "the Commission recognizes that
'gains' may be experienced on disposal of depreciable
items and these are indeed used as offsets to depreciation
under the heading of 'salvage."' 48 P.U.R.3d af 4ß-404.
Similarly, in D. Cl. 'lì'ansit Sysienr, lnc. v. WMAl'Cl. l2l
Ll.S.i\pp,D.C. 375, 3.50 F. 2d 753 (en banc, 1965), this
court decided that the Commission's decision to benefit
the farepayers with the gains from disposal of depreciable
properties to the extent of the depreciation taken and
beyond was reasonable in light of the peculiar equitable
çircumstances in that the farepayers were required to bear
the enormous conversion costs that occasioned the gains
realized.r' The Commission has recently stated that "there
is no question that, when depreciable operating propefty
is sold and a gain is realized, the gain should be used to
reduce the depreciation expenses which ratepayers have
paid but which the company, because ofthe gain, does not
actually incur." D. C.'fransit Sys., Inc. (Order No. 1090),
85 P.Lr,R.3d -508.,5t3 (WMATC 1970).

Thus with regard to depreciable properties the approach
adopted by the majority is well-supported and equitable
but this does not justify a procrustean attempt to force
nondepreciable assets into the same mold.

B. Nondepreciable assets

L Risk of capital loss

A. PRECEDENTS

Within the District, a number of administrative decisions
have uniformly held to the contrary of the analysis
adopted by the majority, This is admitted by the majority'i
but it is claimed that the administrative approach was
adopted without critical analysis. Outside the District,
there is a paucity of cases and the few that are cited
cannot directly supporl the action taken here.'^ The
majority observes the dearth of decided cases and seems

to take this as a "license" to deal with the question as if
writing on a clean slate. It would appear, however, that
the lack of cases on point is probably more indicative of
the fact that no one previously has ever imagined of or.

argued for such a novel approach with respect to
nondepreciable assets,
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Within the District, the issue has been mentioned in
administrative opinions but we have never directly
considered it." Under both the PUC and WMATC, profits
on sales of land have been treated as "a proper credit to
earned surplus" and thus as benefiting the investors. D.C.
Transit Sys.. lnc.. (Ordel No. 4577). 30 P.U.R.3d 405.
409 (D.C.Pub.Utils, Conrm'n 1959); D.C. Transit Sys,,
Inc. (Older No. 563) 6i P.U.R.3d 32. 31 (WMATC
1966). More directly on point is D.C. Transit Sys., Inc., (
*835 **56 Older No. 2451 48 P.tJ.R.3d 385 (Wlvl¡\TC
1963) in which an argument very similar to the approach
adopted by the majority here was advanced to the
Commission and rejected by it. In that case it was argued
that gains realized on the sales of certain pieces of land
might be used to offset some of the losses on the
premature retirement of rail facilities borne by the
farepayers. In clearly holding to the contrary the
Commission stated:
While the ratepayers may have a claim to the depreciable
property, at least to the extent of the depreciation
reserved, no such claim can be directed to land.
48 P.U.R.3d at 399 (emphasis added).'' And further:

If land becomes of no further use and is disposed of at a
profit, the investor is entitled to the profit; or, if at a loss,

the investor must suffer the loss.
Id. at 400.r'

Outside this jurisdiction, I agree with the majority'¡' that
the cases can be read only to stand for the proposition that
the benefit of capital gains accompanies the risk of loss.
In Ncrv York Water Service Corp. v. P¡¡blic Service
Cornrn'n, l2 ¡\.D,2d 122" 208 N.Y.S.2d 857 (1960)
affirming Nerv Yolk Water Service Colp.. 7 l'}.U.R,3d 32
(N.\',PLrb. Sen,.C)ornnl'n 1955), the court upheld a

determination by a regulatory commission which passed

on to the consumers a profit reaped on the sale of land.
The controlling reason was that under the system of
accounting adopted by that agency, any /oss on a sale of
land was required to be debited to the depreciation reserve
and thus charged to the consumers. "The utility is thus
protected from a loss in the sale of land in its operations;
it seems reasonable it should pass on a profit to the
çonsumer." 208 N.\'.S.2d at 863-864. Thereafter in
Lexington W¿rter Co., 72 P.U.R.3d 253
(Ky.Pub,Serv.Conrnr'n 1968), the same rule was applied
by the Kentucky regulatory commission, citing /{ X
Water Service. "lf if is proper to rccover losses of
non-depreciable property through amortization, then
conversely it should be proper to amortize gain on such
property," 72 P.LI.R.3d ¿tt 259-60. Yet this decision was
reversed by the reviewing court on the grounds that N. Z
Ll/ater Service was decided as it was oriþ because of its
unique accounting procedures-procedures absent in the



Kentucky case.'' The court believed that the risk of gain
or loss had in fact been borne by the investors. l-exington
v. l.e.rington Watel (1o.. 4-58 S.W.2c1 778 (Kf'.1 970). This
case can, then, be cited in direct opposition to the

approach adopted by the majority::'
Profit made from the sale of non-depreciable land no

longer used in serving Çustomers is not an ingredient to be

considered in fìxing rates. The customers had no interest

in the profit realized on the sale-it belonged to the

stockholder,
*836 tr*57 Id. at 780. the majority also cites Colunrl¡us
Cas & Fuel Co. v. Public LJtils. Comnl'n, 292 tl.S. 398.

.54 S.Cl. 763, 78 l,.nd. 1327 (1934) as indicating that
sudden losses in market value of land may conceivably be

borne by consumers. However, the Supreme Court denied

the claim because no such risk of value diminution from
abandonment was imminent. Yet it appears that the Court
would have allowed a system which treated land as a

"depreciable" asset for all purposes (see note 25, infra) in
which case the risk of loss would in fact be on the

farepayers.

Therefore, while it is clear that the majority is correct in
reading these cases as standing for "the broader principle
that the benefit of a capital gain follows the risk of capital
loss,"¡ it clearly fails to recognize the importance of the

applicable system of accounting and the Cotnmission's
practice and pronouncements in determining where in fact

these risks do lie.

b. Who in fact bears the risk of loss?

(l) The Commissiotr's pronouncelnents

It is clear that under the Comrnission's Uniform System

of Accounts, land is treated as a nondepreciable asset and

any gain or loss is a risk not of the farepayers, but of the

investors.'' Certainly the Commission could have adopted

a different system placing the risk of loss on the

farepayers if it had so dçsired." Yet the Commission has

repeatedly said it is the investor's risk of loss. D.C.
Transit Sys., Inc., (Ordel No. 2¿15) 48 P.U.R.3d 38-s, 399,

400 (WN4A'l"C 1963); D.C. 'lì'ansit Sys., lnc. (Older No.
4577) 30 P.U.R.3d .105, 409 iD.C.Pub.Lltils.Conurt'n
19.59); D.C. Transit Sys., Inc. (OLder No. 5ó3), 6-ì

l).tl.R.3d i2,34 (WMA'l'C 1966); see also Respondent's
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brief at 9-10 and the Comrnission's bricf in Bebchíck at

32.

It is reasonable to adopt such an accounting method and

as such it is beyond our power to overturn it, especially in
light of consistent Commission adherence thereto. The

Commission (as is usual with most regulatory agencies)
has express statutory authority to establish uniform
accounting rules'o and such rules are controlling unless

clearly arbitrary and capricious. D.C, 'ft'ansit Sys., lnc. v.

P.IJ.C., I l0 U.S.App.D.C. 241, 292 I';.2d 7-1'4 (1961).

Public utility regulation cases are replete with recitations
of the principle that deference is to be accorded an

agency's accounting treatment of various transactions

unless clearly unreasonable. See, e. g., Anlcric'an
Telephone & 'l-elegraph v. United States, 299 U.5.232,
236-237.57 S.Clt. 170,81 L.lrd. 142 (19.ì6);

Northrvestern Electric Co. v. FPC, 321 U.S. l19, 124,64
S.Ct. 451, 88 L.Ed. 596 (1944);Alkansas Por.ver & Light
C)o. v. I']PC,87 U.S.App.D.C:..185, 185 Ì'.2d 751 (1950);

see also infra at 844-845. Accounting rules themselves

reflect basic policy judgments carefully arived at and

should not be hastily overturned.

The reasonableness of a system of accounting which
treats land as nondepreciable seems manifest. Land does

not wear out in the conventional sense of buildings and

equipment. Neither it is a wasting asset such as resources

subject to depletion allowances. Moreover while there

obviously may be exceptions, as a general rule it is

extremely unlikely that the fair market value of land in
metropolitan areas would decrease below *837 **58 cost

over a period of time.:' This general stability of land

values insures the integrity of the shareholders original
investment in the vast majority of situations and it is just
for that very reason that it is a widespread practice among

regulatory agencies to treat land as nondepreciable. Under
these circumstances it seems that the Comtnission's
decision to treat land as a nondepreciable asset and to
credit or debit any gain or loss on disposition to the

earned s'urylus account is eminently reasonable and

should be sustained. It certainly is a settled principle that
land is nondepreciable and to call this is a "mistaken
notion"2s is wholly unjustified. It is familiar law that great

deference is to be accorded consistently applied
administrative decisions and interpretations of its own
rules and regulations and here, as the majority admits,"
the administrative decisions have uniformly treated gain
or loss on land as a concern solely of the utility's
investors,

(2) Criticism of the majority's conclusion in this regard



How then does the majority arrive at the conclusion that
the risk of loss on land dispositions is borne by the
farepayers? The answer is not completely clear,'i' but
essentially the majority concludes that, in spite of what
the Commission has done in the past and says it will do in
the future, if faced with a concrete situation in which land
becomes obsolete for the company's puryoses and the
market value drops below cost, it sold at a loss the
Commission will place the burden of making good the
original investment on the consumers just as is done with
depreciable properties for which insufficient depreciation
has been taken due to unforeseeable obsolescence.

The majority repeatedly speaks of "obsolescence and
declining markets" with respect to land.¡r However, the
Çonçept of obsolescence in conjunction with land simply
does not work. The truth of the matter is that if land is
sold at a loss due to sudden obsolescence the loss falls on
Transit's investors-and statements such as that in the text,
supra at note 322, are simply wrong ar to land. The only
authority to the contrary is distinguishable easily on the
basis of different accounting systems and different
administrative practices in other jurisdictions.r' There is
no depreciation reserve mechanism as to land whereby
farepayers must make good the original investment as in
the case of depreciable properties-and it is the fact of
depreciation that dictates the farepayers' burden as to
depreciable properties, not the fact of possible
fluctuations in market value. The hypothetical on pages

807-808 of the majority opinion insofar as it deals with
land is completely erroneous. It simply sfafes ipse dixit
the startling conclusion that it is "the notepayers' burden
to compensate [investors] for the loss on their investment
in the land," For authority, footnote 194 refers to cases
(text and cases at footnotes 211-218) that deal exclusively
with depreciable property and are of no authority for the
proposition stated. Repeatedly the majority speaks of
"obsolescence" as to land but refers the reader only to
cases involving obsolescence as to depreciable property.'1
Such citations beg the very question before us which is
whether or not the treatment accorded depreciable
property should be extended as well to nondepreciable
assets. *838 **59 While there might be some "inside
information" that is not apparent, it stretches credulity to
suggest that the Commission would depart from its own
system of accounting and repeated past administrative
pronouncements to place the risk of decline in market
value of land through obsolescence on the farepayers,
And to use that as an ostensible basis for awarding the
farepayers the gains on that properfy is tortured logic at
best.

The majority does conclude that even though this analysis
would supporl an award of the gains to the farepayers if
there were a palpable risk of declining markets, that risk
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is not present here.! Thus it appears that the
"obsolescence" of which the majority speaks is in reality
only the threat of declining market values. And I must
repeat that this again demonstrates that "obsolescense" is

a concept applicable only to depreciable property in this
context. It is not the risk of sudden declines in market
value of depreciable property that dictates the award of
gains to the farepayers, but rather thefact ofdepreciation,
in that farepayers are required to make good the cosl
investment of the prematurely retired asset through the
depreciation mechanism. And this in turn is founded, of
course, on the fact that depreciable property invariably
wears out or is consumed. This simply has no application
to nondepreciable property and it is undisputed that land
is nondepreciable. Accounting principles are not conjured
up out of the air, but are themselves representative of
studied policy judgments. As such they deserve some
respect and where an administrative agency consistently
adheres to them, that should not be the subject of de novo
judicial examination.
Moreover, the majority does not even maintain internal
consistency. Even whilc disclaiming any reliance on "risk
of capital loss" as to land in this case due to the
inevitability of land value appreciation,3s the majority
seems unable to refrain from further gratuitous reference
to that doctrine to lend supporl to its result.í It also
reappears in discussing the supposedly distinct ground of
'obenefit follows burden" (the dispositive ground in the
majority's opinion) and figures importantly there, despite
the prior disclaimer ofreliance thereon for the purposes of
this case."

2. Equities

Since notions ofrisk ofloss cannot and do not support the
majority's disposition of the gains from land, what other
grounds are advanced in the opinion? The second and
controlling "doctrinal consideration" in the majority
opinion is termed "economic benefit follows economic
burden", The makeup of these "burdens" is crucial. A
large part of this consists of cnumerating the various
equities of the farepayers in light of the history and
circumstances of Transit." My brief analysis of these
equities follows.

A. CONVERSION.RELATIONSHIP



Running all through the opinion is a basic equitable
notion that gains on properties which are intimately
related to the conversion to an all-bus system undefiaken
by Transit as a condition of its charter, should inure to the
consumers who are bearing the enormous costs of the
conversion program. [t is undisputed *839 **60 that
consumers are bearing the $5-15 million cost of the
conversion, In the majority opinion, this fact leads to the
conclusion that "the crowning consideration [in totaling
the various equities] is the incontrovertible fact that the
conversion, at full cost to the farepayers, was fhe sine qua
non to release of value properties from operating roles in
the transportation scheme for uses in non-transportation
ventures." Supra at 816, While the proximity of the
relationship of the land to the conversion process is an
important equitable factor, it is not a legally sufficient
ground in and of itself to suppol"t the majority's result. To
dispel all such doubt, the following analysis seeks to trace
the proper role of "conversion-relationship" in light of
past precedents,

(r) PRECEDENTS

This concept is derived from cases in this jurisdiction
indicating that with respect to depreciable properties for
which obsolescence losses are incurred due to the
conversion, consumers should be allowed to share
equitably in the proceeds on disposition. How this
principle developed and to what extent it is applicable
here requires a close analysis of the cases in which it has
appeared.

It first arose in D.C. Transit Sys., Inc., (Orcler No. 4577)
30 P,U.R.id 405 (D C'.Pub.Utils.Cornnr'n 1959). In that
case there were profits on the sale of conversion-related
properties over and above the depreciable cost of the
assets.'' The PUC noted that under its Uniform System of
Accounts, all gains normally should be credited to the
depreciation reserve as salvage (to benefit the consumers).
Itl. al 410. Then it observed that this was a highly unusual
situation in that there were gains over and above the
amount needed to retire the original cost ofthe assets and
therefore departure from the Uniform System of Accounts
was deemed warranted. The company sought the "over
and above" gains in total, but the PUC noted the
compelling equity of the close relation of the gains on
these properties to the conversion program.l,' This is
somewhat odd because the PUC really approached the
question "backwards." That is, since the Uniforrn System
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of Accounts required all gains to go to the farepayers,
why should it not have searched for some equities on the
side ofthe invesÍors rather than the farepayers. Somehow
the PUC seemed to adopt a presumption that all "over and
above" gains should now go to the investors, contrary to
its own Uniform System of Accounts.

Nevertheless, this approach was later cited by this courl
sifting en banc as a valid method of determining when
gains *840 **61 on depreciable property (presumably
over and above the depreciation reserve although this is
not clear) can be applied to offset other charges arising
out of the conversion. In that case the question was
whether a profit on the depreciable portion of an assetri
could be used to offset an obsolescence charge for the
retirement ofa different asset, underdepreciated due to the
conversion. The couft seemed to say the profit on one
piece of depreciable property could not be used to offset
the obsolescence deficiencies on another asset unless the
requisite relationship to the conversion were established.
i50 F.2cl at "175-776. The court remanded to the
Commission to determine whether the profit-yielding
property was in fact conversion-related.

On remand, however, the Commission further clouded the
question. After determining that the property in question
was not conversion related (which would have settled the
issue) it continued:

Therefore, the ratepayer is not entitled
to share in any portion ofthe proceeds
of that sale, unless there was a profìt
on the depreciable portion ofthe asset
sold. There was none in this case.

D.C, Transit Sys., Inc., (Order No. 563), 63 P.tJ.R,3d 32.
i3-34 (WN4ATC 1966). This is confusing in that the
Commission seemed to say in a casual manner that if the
sufficient conversion-relationship were shown, the
farepayers would have a right to the profit on
nondepreciable assets-a principle ifhas never accepted. It
is correct in that farepayers are entitled to profits on
depreciable properties to some extent regardless of the
conversion relationship. And since there was none here,
farepayers are not entitled to any portion of the proceeds
of the sale. The tricky word is "therefore" and it must be
concluded that this is merely ill-considered loose
language on the part of the Commission.

The principle boils doen to this: farepayers may get the
gains on depreciable properties in all situations on that
particular asset up to the depreciation reserve, but gain



over and above that'r will not be credited to offset other

depreciation obligations incurred on other assets due to
the conversion prograln unless thc gains also were

occasioned by the conversion. This is a reasonable

approach, although it is based on the Commission's rather'

surprising position of inclining to give all "over and

above" gains to the company rather than to the farepayers

as is required under its Uniform System of Accounts'

Apparently the Commission felt that its accounting
procedures never contemplated such extraordinary gains

over and above depreciation reserves-and it is true that the

whole premise of depreciation is that an asset will usually

decline in value to the point of an insignificant predicted

salvage figure.

(2) "OVER AND ABOVE"Tg+t*t oN DEPRECIABLE

This raises the difficult question of whether farepayers

should automatically be entitled to these "over and above"
gains. The majority maintains at footnote 227 (last two

sentences) that because the farepayers bore the risk ofloss
up to the total cost of the asset, equitably they should

receive the total gain. Since the-investors are assured

protection of their investment, the majority argues, they

have no equitable claim to any gain. However, the better

analysis seetns to be that the farepayers must undertake in

a// situations to make good the original cost of the asset to

the investors because it is assumed that the asset will be

consumed in the business and its value dwindle to the

point of salvage. This was the expectation in setting up

the depreciation schedule and in estimating the useful life
of the asset. When these calculations go awry and the
*841 **62 salvage value is somewhat higher than

predicted, clearly the farepayers should get back their

contributions to depreciation to that extent-and this is how

the Uniform System of Accounts works' However, when

calculations are so far afield that the depreciable asset on

retirement brings in not only the total cost, but a sizeable

profit as well (a highly unlikely situation), the farepayers

in recovering back only the amount of their contributions

to depreciation and in being relieved of any further
depreciation obligation in respect of the asset,

nevçrtheless are receiving an unexpected windfall to that

extent, When there is a sizeable profit as well, it seems

the Commission is completely justified in departing from
normal accounting procedures as it did in D.C. Tlansit
S,vs.. Inc.. (Order No. 4577) 30 P.l.i.R'-ld 405

(D.C.Pub.l.Jtils.Comtn'n l!)59) and allow both investors

and ratepayers to share in these over and above gains
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according to the equities-one of which is the relation the

property bore to the conversion and the enormous

obsolescence charges associated therewith. This would
appear to be the better rule but I concur in the result

reached by the opinion which gives the over and above

gains on depreciable properties to the farepayers because

of the equities of this particular case."

(3) ANALYSIS OF TF{E MAJORITY'S USE OF THE

CONCEPT OF CONVERSION.RELATIONSHIP WITH
RESPECT TO TFIE LAND

How then does the majority employ the notion of
conversion relationship? While at times the majority uses

it only as another equitable factor (a role I deem

appropriate), at other times it appears to be a dispositive
legal consideration. See supra af 818. I would simply like
to clarify the point that language in our past opinions

dealing with conversion relationship has referred solely to

depreciable properties and, as discussed above, there is

indisputably a rational basis for distinguishing
nondepreciable property in this context.i'Any past

discussion of conversion relationship has been with
respect to depreciable property already prima facie

awarded to farepayers under the Uniform System of
Acçounts and has involved questions as to the appropriate

sharing between investors and farepayers as to gains over

and above the depreciable cost of the asset. Here, under

the Uniform System of Accounts, duly adopted by the

Commission, the gains on real property automatically go

to investors as discussed supra. Moreover, under the

applicable precedents, once a conversion relationship is

found to exist, only then does it become a matter of
balancing the equities to determine to what extent

farepayers shall share in the proceeds' "The extent to

which they are to share depends upon a fair balance

between the interests of the public and those of the

company's investors." D.C. Tlansit Sys., Inc' (Order No.

4577) 30 P,U.R.3d 405. 412 (D.C.Ptrb.Litils. Comrn'n
l ese).

(4) SUMMARY

Therefore, to summarize the precedents insofar as they



address this issue, on close analysis, the method appears

to be this: if depreciable property is sold at a gain, those
gains belong to the farepayers up to the point of the

depreciation reserve ofthe asset. Ifthere remains any gain
over and above that figure, it must be determined whether
these properties in question were disposed of as part of
the conversion program. If so, then the other equities are

examined to balance the relative interests of the public
and the consumers. Thus the depreciable nature of the
property is an essential prerequisite to any
conversion-relationship analysis; and in turn, a

conversion-relationship is a necessary predicate to any

balancing of the equities. In no way is there any
precedential support for applying either a

conversion-relationship analysis or a balancing of the

equities to nondepreciable *842 **63 assets. That is not
to say that the fact ofthe conversion-relationship does not
create a powerful equity-but rather that any reliance on
this concept as an independent source ofsupport based on
precedent is misplaced. And certainly with respect to
nondepreciable properties non related to the conversion,
the only conceivable ground for the opinion's similar
disposition of the gains in favor of the farepayers is

simply the general equities of the situation"-which leads

to the lollowing discussion.

B. OTFIER EQUITABLE CONSIDERATIONS

It is indisputable that the equitable considerations
involved in this case preponderate in favor of the
farepayers. They have been required to bear the burden of
over $10 million in track removal and repaving as well as

the $5 million underdepreciated cost of the tracks and

streetcars. Moreover, the fact that the conversion program
borne by the farepayers freed these parcels of real estate

to be disposed of at a profìt by the investors is a very
compelling equitable consideration.l" Trarrsit's investors
benefited from a purchase of the stock of the company at

a cost far below the fair market value of the assets,'" (not
to mention not paying any sort of premium for acquiring a
going business with a virtual monopoly assured by
charter) and it appears that sizeable dividend returns have

been received over the years.'''

I must note briefly however, that some dispute can be

taken with some of the specifìc factors in the majority
opinion. For example, some of the factors cited as

benefiting the investors, such as Transit's virtual
monopoly position (sotpra at 815), its preferred tax
treatment (supra at 820), its changeover to an operating
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ration system offixing a fair *843 **64 return as opposed
to the old rate base method (supra at 815), and the general

rise in property values (supra at 816), are present in
almost every case involving a public utility. To weigh
these factors against the investors is tantamount to
"fixing" the outcome of the game before it begins.
Moreover, we read nowhere in the majority opinion of
any equities on the side of the investors. A regulated
public utility is a unique operation in which it is often said

the investors have only a "fishing license." While they
stake their entire investment in the enterprise and face a

large downside risk, they have a ceiling on their possible

gains (a regulated reasonable rate of return)-and they are

not guaranteed this return, but only given the right to
"fish" for it. In return for agreeing to this arrangement,
they receive a number of advantages such as their
monopolistic position, tax preferences and perhaps an

operating ratio method of rate determination. 'Where the

investors must bear the entire business risks, consumers
bear only the incidental maintenance costs on utility
assets and must protect the investors' investmçnt in
depreciable property since it has a limited useful life (but
not land-land stability is their only protection here). That
this arrangement has long been the practice in public
utility regulation is admitted by the majority. Yet never
before have such factors been considered equitable
considerations which militate against the investors, at

least to my knowledge. To so hold is equivalent to saying
that in every case the equities are against the utility. In our
case it is true that the çonversion has placed extraordinary
burdens on the farepayers -and it is these extraordinary
burdens which rightly should figure in the equitable
balancing process. But I object to "stacking the deck" by
adding into the balance the normal incidents of evèry
publicly regulated industry.

C. RESURRECTION OF "RISK OF CAPITAL LOSS"
UNDER THE TOPIC HEADING OF "BURDENS''

As conceded above, a large part of these "burdens"
çonsist of various equitable factors which weigh generally
in favor of the farepayers, However, it seems that an

equally large part of the majorify's rationale in this
"benefit/burden" section is nothing more than a

restatement of the erroneous principle that farepayers are

entitled to capital gains because of the obsolesçence risk
of capital loss-1.e., the first of the majority's two
controlling principles. While supposedly discarding that
factor for the purposes of this case,r'' the majority
somehow manages to slip it back into the deck with an



impressive sleight of hand maneuver. Repeatedly in this
section of the majority opinion, there is language about

"depreciation" and "obsolescence" burdens of the
farepayers."' The fact of the matter is that such concepts

simply do not apply to nondepreciable assets such as land.

Such statements as "çonsumers bear the risk of that loss

unless investors have been compensated for assuming it"
(text accompanying nofe 217, stpra) are completely
wrong as to land. What is more impoftant is that they
involve identical considerations to those the majority
claimed to have set aside.sr Here we have two basic

doctrines advanced to support the result and one consists
to a considerable extent of a restatement of the other. And
when it is asserted that the one factor is to be shelved, it
should not reappear in another form. If truly consistent in
this regard, what then would remain of the majority's
crucial second "doctrinal consideration", the dispositive
benefit/burden analysis? 'When the repeated doctrine
disappears, we are left with only "half a doctrine." On

careful scrutiny, then, the marvelously voluminous and
*844 **65 superficially authoritative arguments for the

existence of increased farepayer burdens evaporate,

leaving a much lightened scalepan on the farepayers' side

of the equity balance.tt

C. THE CRITICAL INQUIRY

As to the central issue, I find myself in agreement with
the majority. The statement that "[a]ccounting directive . .

. must survive the test of rationality" (text accompanying
note 316, supra) precisely frames the question as I would
desire. Clearly then our difference centers around whether
the majority's "equities" are sufficient to render the

Colnmission's actions irrational, arbitrary and capricious.

To be sure, there is no question that the Commission is

not bound by traditional çoncepts ofprivate enterprise and
private property in its treatment of various transactions-at
least not by any constitutional considerations. The cases

rejecting the fair value theory of rate base and

depreciationi3 have demonstrated a marked willingness to
accept commission departures from such restraints in
public utility ratemaking. As the majority opinion points

out, the Supreme Couft has said that "[u]nder the statutory
standard of'just and reasonablç' it is the result reached

not the method employed which is controlling. . . . It is

not theory but the impact of the rate order that counts."
FPC v. Hopc Natural Gas Clo., i20 U.S. 591,602,64
S.Ct. 2ti l, 287. 88 l..Ed. 333 ( 1944). Therefore
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conceivably we should look only to the relevant facts and

circumstances and proceed to balance the equities, This is

essentially what the majority does with respect to the

nondepreciable nonrelated properties and, under my
analysis what it must do with respect to all the land since
there does not appear to be any other persuasive
justification for the result reached.

Yet while such an approach may be constitutionally valid
and would undoubtedly be upheld had the agency in fact
adopted it, we are not faced with such a situation nor are

we operating in a vacuum. There enters another very
powerful judicial doctrine-that of deference to agency

adherence to rules promulgated under statutory authority
unless arbitrary and capricious. Again the ultimate
question is whether the equities of the situation are so

overwhelming that we cau say that the Commission's
adherence to its Uniform System of Accounts and its
uniform administrative pronouncements was clearly
arbitrary and capricious under the circumstances. It is my
conclusion that the Commission's actions were reasouable

enough to withstand attack on review. It is true that a

system of accounting which is unreasonable may be

overtumed by this court, yet I cannot agree that because

of the equities in this case, the traditional manner of
accounting employed here is such a departure from
economic realities as to warrant a finding of arbitrariness.
Clearly if the Commission were to adopt an accounting
procedure like that employed in N.Y. Water ServiceJ' we
would uphold its decision and we now would have before
us a different case. Moreover the equities on careful
analysis are not so overwhelming as the majority would
like to paint them. Many of the numerous factors cited by
the majority are makcweights and the valid ones are

insufficient to render the Commission's actions arbitrary
and unreasonable. The apparent de novo review of the

agency's procedures in the opinion and the wholly
unprecedented treatment of the nondepreciablc properties
based solely on equitable balancing seems to be stretching
the law to reach a desired result.

It is clear that the majority gives very little deference to
the applicable accounting *845 **66 rules and the

Commission's decision to follow them,i; It states that
"[a]ccounting procedures are not selfiustifring" and "[t]o
permit an accounting device to dictate the rule of law is to
allow the tail to wag the dog, To judicially accept an

accounting method without inquiry as to its

reasonableness is to pervert the law. And to yield, on
judicial review, unquestioning obeisance to administrative
authority over utility accounting is to abdicate the
responsibility to review," Supra at 819. Yet while the
judicial responsibility to review, certainly should not be

abdicated, neither is it a license to ignore all limits on our
discretion. It is the majority, rather, that "perverts" the



law in ignoring such firmly embedded concepts in our
judicial system as deference to agency procedures. The
Supreme Court has spoken decisively on this issue:

This court is not at liberty to substitute its own discretion
for that of administrative offrcers who have kept within
the bounds of their administrative powers, To show that
these have been exceeded in the fi.eld of action here
involved, it is nol enough that the prescribed system of
accounts shall appear to be unwise or burdensome or
inferior to another. Error or unwisdom is not equivalent
to abuse. What has been ordered must appear to be "so

entirely at odds with fundamenlal principles of coruect

accountíng" (l(ansas City Southeln Ry. C'o. v. [Jnited
States, 231 tj.S. 423, 441.134 S.Ct. 125, 58 L.l:d. 29ól)
as to be the expression of ø whim rather than an exercise
ofjudgment. Norf-olk & Western Ry. Co. v. LJnited St¿ttes,

287 tJ.S. 134, !4t [53 S.Ct. 52,77 l,.Ed.2l8]; Kansas
City Soullroru Ry. C'o. v. LJnited States, serprn, |23 I U.S.l
p. 4.56. [34 S.Ct. 125, 58 t..Fd. 296].
Arnelican 'l'elephone & 'l'elegraph Co. v. tJnited States,

299 tJ.S.232,236-237,57 S.Cr. 170.172.81 L.Ed. 142
( 1936) (emphasis added), See also, Northr,vesteltt Electtic
Co, v. frPC',:l2l lJ,S. ll9, 124,64 S.Ct.451.454,88
L.Ed.596 (1944) (emphasis added):

Although the Commission's
prescribed method of eliminating the
write-up may not accord with the best
accounting practice, it is sustained by
expert evidence. It is not for us to
determine what is the better practice
so long as the Commission has not
plainly adopted an obviously
arbitrary plan ffootnotes omitted].

See also, D.C. 'li'ansit Sys., Irtc. v. PtiC, I l0
U.S.App.D.C. 241, 242, 292 F.2d 734, 73s (1961);
¡\rkansas Porver & l,ight Co. v. FPC, 87 LJ.S.r\pp.D.C.
:i85, 185 I';.2(l 751 (1950); Alabanra Porvet'Co. v. IrPC,

75 LI.S.App.D.C.3l-s, 128 Fr.2d 280, cert. denied,,ll7
tj.S. 652. 63 S.Ct. 48. 87 l,.Rd. 525 (1942); PacifÌc, Ptxver'

& l.iglrt Co. v. FPC, 141 F.2rJ (r02 (9th Cir'. 1944);
Pennsylvania l)ower & Light Co, r,. lìP("l, 139 f'.2d 445
(3d Uir. 1943), cert. denied,321 U.S. 798,64 S.C]t.938,
88 t,.Lìd. 1086 (19,14). To dismiss such an established and

sound principle of law so cavalierly is wholly
unjustifiable.

I repeat, the majority accords no deference to consistent
administrative adherence to widely accepted established
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accounting procedures-themselves a product of careful
policy judgments. It would rather consider each situation
individually on the basis of the equities. This effectively
injects our court into the regulatory process without
benefit of expertise and creates an environment in which
we are allowed to give free reign to our equitable
inclinations on each factual situation without the
restraining parameters of an orderly accounting system.
This violates fundamental notions of administrative law
and the role of the judiciary.

Brief mention is required as to the majority's claim that it
has been cited to no operative accounting rule on the issue

at hand. This selective blindness is difftcult *846 **67 to
understand. Surely the majority does not mean to dispute
the existence of a Uniform System of Accounts. The
PUC, for example, repeatedly referred to it in D.C.
Transit Sys.. Inc., (Order No. 4577) 30 P.U.R.3d 405

(D.C. Pub. Utils. Clornln'n 1959): "while cognizant of the
desirability of adhering to the Uniform System of
Accounts . . ." (ld. at 410); "starting from the conceded
premise that a strict application of the Uniform System of
Acçounts requires . . :' (Id); "the Uniform System of
Accounts, applicable to accounting procedures of utilities
under the jurisdiction of this commission . . ." (ld.). On
this precise point the Commission has informed us in its
brief that: "Under the system of accounls now in ffict,
where property is transferred by Transit from an operating
to a non-operating status because it is no longer needed in
the company's transit operations, the following results:
(2) As to non-depreciable property, that is property for
which no depreciation charge is assessed against the
ratçpayer, a different result ensues. In this case, the
property is merely removed frorn the rate base at original
cost. If there is a gain, that is if the fair market value
exceeds original cost, or if there is a loss, there is a credit
or charge made to retained earnings, so that the investor
receives the full benefit of any gain and the full detriment
ofany loss.

Depreciable properfy is a capital item which the investor
has put into service which, while it remains in service, is

wearing out, As it wears out and thus its value is reduced,
the ratepayer reimburseé the investor for the reduced

value through a depreciation chárge which is set to reflect
the rate at which the property is assumed to be wearing
out. At the time of transfer, the amount of the
accumulated depreciation is deducted from the original
cost to determine the unrecovered cost. If the fair market
value exceeds the unrecovered cost, there is a gain in that
amount, and it is fair that the gain be credited to the
ratepayer up to the amount he contributed in depreciation
charges for that propefty. At the same time, if the gain

exceeds the amount needed to repay the ratepayer in full,
it seems equitable that the investor receive that surplus.



With respect to non-depreciable properl¡ on the other
hand, since the ratepayer makes no contribution to the
capital cost, he shares none of the profit if a profit is
indicated when the property is taken out of service. The
investor has provided the capital to acquire the property
and the ratepayer in no way thereafter has provided
reimbursement to the investor for that capital outlay, as he
has through depreciation charges on depreciable property.
While nondepreciable property is in service, the ratepayer
pays maintenance and taxes on the property, which
expenses are regarded as legitimate operating expenses;
but they do not represent a contribution to the capital cost.
That cost is borne by the investor; thus, when the
nondepreciable propefty is removed from service, it is
equitable that any gain in value over original cost be
passed on to the investor.

Respondent's Br. 9-11 (emphasis added). Now is this a

failure to cite to r.rs the Cornmission's Uniform System of
Accounts as the majority contends? Is it defective because
no section numbers or quotations appear? Or does the
majority simply assume that the Commission has lied to
us? I think such an assumption wholly unjustifred and
improper to say the least. Moreover, this çannot be a "post
hoc rationalization" since, as the majority admits,i,' the
Commission has repeatedly and consistently stated this to
be its position and this statement is not contradicted in
this record.

'1847 
**68 A Uniform System of Accounts is not enacted

piecemeal. This Agency's systeln has been in effect since
the days of the PUC and the WMATC clearly inherited it
in toto." It is a broad system of accepted accounting
procedures applicable to all regulated industries under the
Commission's authority. The enactment of Regulation 6l
was necessary because it is in abrogation of traditional
accounting rules. No such regulation is required where the
disposition is in conformance with such accounting
principles.
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And even were there no clear Uniform System of
Accounts provision on this issue, my position would be
precisely the same. The policy of deference to
consistently applied agency procedures and practices in
areas of its expeftise and authority is well established and
incontrovertible. No such deference has even
momentarily given the majority pause in its zeal to deal
with the issue de novo.

Finally, if a c.lose conversion relationship in conjunction
with the other equities favoring the farepayers did serve to
render the Commission's accounting practices and
administrative decisions manifestly unreasonable and
arbitrary, there would be insufficient support for this
result as to the non related nondepreciable properties. The
fact that the conversion program, the cost of which was
borne by the farepayers, was the sine qua non ofthe gains
realized by the investors on the related propefties is a

strong and appealing equitable factor. And, when joined
with the other equitable considerations weighing in favor
ofthe farepayers, I can certainly sympathize ifnot concur
with, the notion that this renders the Commission's
accounting procedures unreasonable. However, where the
factor of conversion-relationship is absent, it seems clear
that it cannot conceivably be said that the general equities
alone reach the "critical mass" necessary to a fìnding of
"arbitrary and capricious."

I thus dissent as to all the land (both related and
nonrelated to the conversion) and, while concurring in the
result as to the depreciable properties, would like to make
clear my view that the "ovsr and above" gains should not
be considered as inexorably belonging to the investors.

All Citations

485F.2d 786, 158 U.S.App.D.C,7

Footnotes

Sitting by designation pursuant to 28 U.S.C. 5 293(a) (1970).

1 D.C. Transìt Sys., lnc., (Order No, 773), 72 P.U.R.3d 1"1"3 (WMATC 1"968).

2 Powell v. Washington Metropolitan Area Transit Comm'n, 158 U.S.App.D.C,-, 485 F.2d 1080 (1973).

See also Bebchick v. Washington Metropolitan Area Transit Comm'n, No. 23,720, 158 U.S.App.D.C. -, 485 F,2d. 858 (1973);
Democratic Cent. Comm. v. Washington Metropolitan Area Trans¡t Comm'n, No. 24,398, 158 U.S,App.D.C. -, 485 f.2D 886 (1973).

3
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4 See noLe t6, infro.

5 Powell v. Washington Metropolitan Area Transit Comm'n, supro note 2, 1,58 U.S. App.D.C. at - - -, 485 F.2d at 788

Many important facts pertaining to these properties are in dispute. We need not, for present purposes, undertake to resolve the

disputes, and in any event we are not in position to do so. Simply as a point of reference, we reproduce, as an appendix to this

opinion, the representation made in the Commission's brief, a1 to a3, in Democratic Cent. Comm. v. Washington Metropolitan

Area Transit Comm'n, supro note 3. Our disposition of this case includes prominently a direction to the Commission to identify

the properties and the material facts as to each. See Part Y, infra, following note 387.

7 Witnesses before the Commission had so testified, and Transit's counsel conceded as much

6

8 ln speaking of Transit's "investors" we employ the language of ratemaking litigation, We are fully aware of the fact that Transit is

a wholly-owned subsidiary of another corporation.

9 Transit's counsel argued
that it is virtually axiomatic that nondepreciable property upon which no return is allowed, upon which no depreciation is

allowable, and non-operating property upon which no return is allowed in a rate base proceeding, and upon which no

depreciation is allowed, are both matters which are not properly within the province of a rate proceeding.

Counsel had earlier assumed a broader position:

[T]he appraised market value of non-operating property does not belong in a rate proceeding. lt is not part of what this

Commission can consider as far as the rate of return is concerned, and it is not part of what affects the rate structure which any

member of the public pays. lf there is a loss on the sale of that real estate the stockholders bear it, and if there is a profit on the

sale it goes to the stockholders of the company. . , . [N]one of these items requested here today as to nonoperating properties

are relevant in this proceeding , . . and the company will decline to furnish that information at this time because we don't think it
is relevant.

10 See note 1I, infrø.

11 The Commission's chairman declared "that the proceeds from non-operating property belong to the stockholders of the

company and not to the rate-payer," but felt that the information requested was not completely irrelevant. Since some of the

information had been supplied the Commission's staff by Transit, the chairman instructed the staff to make certain of it available

to petitioners' counsel. The chairman ruled, however, that neither the staff nor Transit would be required to disclose information

regarding the current market value of the properties, and, addressing petitioners' counsel, that "[i]f that is information you think

ls pertinent or you think should be in the record it will be up to you . . . to adduce that evidence." Petitioners, later undertaking

something of a showing as to market value of the properties, introduced the valuation of the properties for tax purposes and

testimony assuming that the assessments approximated 55% of true market value'

T2 See Washington Metropolitan Area Transit Regulation Compact, tit. ll, art. Xll, 5 16 (Transit Regulation Compact), incorporated

into Pub.L. No. 86-794, 74 Stat. 103L (1960), with amendments, appearing as a part of Pub.L. No. 87-767, 76 Stat. 764 (1962), set

forth following D.C.Code 5 1-1410a (1967). Title lll of the Transit Regulation Compact is the Washington Metropolitan Area

Transit Authority Compact (Transit Authority Compact), which is incorporated into Pub. L. No. 89-774, 80 Stat. 1324 (1966), and is

set forth following D.C.Code $ 1-1431 (1967), ln this opinion, we refer to the Transit Regulation Compact and the Transit

Authority Compact together as the "Compact."

D.C. Transit Sys., lnc. (Order No. 781) (WMATC Feb. 26, 1"968) (unreported)'

D.C. Transit Sys., lnc. (Order No. 781'aJ,74 P.U.R.3d 178 (WMATC 1968)

See Compact, supro note 12, tit. ll, art. Xll, 5 17

13

1-4

15

76 Petitioners also allude to several other complaints they have against Order No. 773, and ask for remand'of the case to the
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Commission for reconsideration in light of Williams v. Washington Metropolitan Area Transit Comm'n, 134 U.S. App.D.C. 342,415
F.2d922 (en banc 1968), cert. denied, 393 U.S. 1081, 89 S.Ct, 860, 21 L.Ed.2d 773 {1,969), and Payne v. Washington Metropolitan
Area Transit Comm'n, 134 U.S.App.D.C. 32t, 4LS F.2d 901 (1968). ln their brief, however, petitioners offer no argument whatever
in support of these points, We accordingly decline to consider them. Fed. R,App.P. 20,28{a)(4); D.C.Cir.R. a(b) (5); Cratty v.

United Stâtes,82 U.S.App.0.C,236,243,163 F,2d 844,85t (1"947); Abrarnsv. American Sec. &Trust Co.,72 App.D.C.79,80,t1l
t.2d 520,521., IZ9 A.L.R. 368 (19a0); S. S. Kresge Co, v, Kenney, 66 App.D.C., 274275 n. L, 86 F.2d 651, 652 n.1 (1936); Sririth v,

Pickford, 66 App.D.C. 206,209 n. 6, 85 F.2d 705,708 n. 6 (1936); Schwartzman v. Lloyd, 65 App.D.C. 216,2I8,82 t.2d 822,824
(1936); Helvering v. Helmholz, 64 App,D.C. 11,4, 7t7 ,75 t.2d 245, 248 (1934), aff'd, 296 U,S. 93, 56 S.Ct. 68, 80 L,Ed. 76 (1935);

Ginder v, Giuffrida,6l App,D.C. 338,340, 62t.2d 877,879 (79321; Wardman-Justice Motors v. Petrie,59 App.D.C. 262,267,39
F.2d 5r2,517, 69 A.L.R. 648 (r"930).

17 No issue as to allocation of capital gains and losses once an asset is transferred below the line is tendered to us on this review.

18 We use the word "depreciation," as it is commonly employed in District ratemaking, to refer not merely to physical wear and tear
but also to other types of diminution of serviceability. E. 9., D.C, Transit Sys., lnc. (Order No. 245), 48 P.U.R.3d 385, 397 (WMATC

1963), remanded sub nom. D,C. Transit Sys., lnc. v. Washington Metropol¡tan Area Transit Comm'n, 121 U.S.App.D.C. 375, 350 F.

2d 753 (en banc 1965), on remand sub nom, D,C. Transit Sys., lnc. (Order No. 563), 63 P.U.R.3d 32 (WMATC 1966), rev'd sub nom,

Williams v, Washington Metropolitan Area Transit Comm'n, suprø note 16, where the Commission said:

Depreciation is the exhaustion ofthe service life ofthe property in use, The accrued depreciation in the property at a given time
is the sum total of the exhausted service life of the various units of the property at that time. This exchaustlon of service life is

the combined result of the working of three factors, namely: (1) inadequacy, (2) obsolescence, and (3) physical deterioration.

19 ln re Revision ìn Rates tiled by Plainfield-Union Water Co.. 57 N.J.Super, 158, 154 A.2ó 201 (1959)

20 154A.2d at205,21L.

21 154 A.2d at 211.

Minneapolis St. Ry. Co., 31 P,U.R.3d L41. (Minn. R.R. and Warehouse Comm'n 1-959)

ld. at 152

The agency's reference to salvage, viewed in context, is seemingly to the ent¡re proceeds of sale, and not simply to the amount of
future recoupment originally estimated for depreciation-Computation purposes.

31 P.U.R.3d at 152

td.

td,

Wyoming Gas Co.,40 P.U.R,3d 509 (1961) (Wyo.Pub.Serv.Comm'n 1961)

See Part Y(Al ¡nfra, annote222.

40 P.U.R.3d at 513

22

1f

z4

25

26

28

29

30

31 td.
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30 P.U,R.3d 405 (D.C.Pub. Utils. Comm'n 1959)

Now the District of Columbia Public Service Commission

30 P.U.R.3d at 406.

td. at 4Q7,40g. So, after subtracting $89,089.17, representing the original cost of the land, a net profit of $950,568'55 was

realized on this aspect of the sale. ld. at 407, 409, AIL.

ld. at 40g. original cost of this portion of the sold property was determined to be s1,077,824.06. /d. The depreciation reserve on

the improvements was then 5613,661.28, leaving 5464,!62.78 as the unrecovered original cost. /d. at 411, Thus net profit on the

sale of the depreciable portion of the property was $L,450,872.03-the sale price of S1,915,034.81 less unrecovered original cost

of 5464,L62.78.

See ld. at 407-409. A part of the remainder was $36,S50.92, net, representing so much of the sale price as was related to certain

equipment and machinery, Because of uncertainty as to the items of equipment and machinery included in the sale, PUC placed

that amount in a suspense account pending ascertainment, "at which time determination will be made as to what portion

thereof should be credited to the depreciation reserve and what portion, if any, should be credited to earned surplus." /d. at 409.

ld, at. 410

The unrecovered portion of original cost was 5464,162.75, that is, original cost of $t,077,824.06 less depreciation reserve of

5613,661.28. See note 37, supra.

30 P.U.R.3d at 410.

Transit had purchased the assets of Capital Transit Company, its predecessor, which for many years had operated a system of

transportation by streetcars and buses in the Washington metropolitan area. The obvious purpose of the franchise provision

mentioned in text was to eliminate the streetcars. This matter is discussed more fully in Part lV(B), lnlro'

30 P.U.R.3d at 412

td.

/d. That such losses did fall on Transit's farepayers subsequently became the fact. See Part lV(Bl, infra, at notes 243-246.

30 P.U.R.3d at 412.

See note 37, supra

30 P.U.R.3d at 411

td

33

34

35

36

37

38

39

40

47

42

43

44

45

46

47

48

49

50 ld. at 4I2.
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51 D. C. Transit Sys., lnc. v, Public Utils. Comm'n, 110 U.S.App.D.C. 24L, 292 F. 2d 734 (1961"). See also Part lll(B), inÍrq, at notes

89-99.

52 Supro note 18

53 See note 42, supra, and accompanying text.

54 1.21 U.S,App.D.C. at 397,350 F.2d at 775. The same argument was made with reference to a capital gain achieved on the

depreciable portion of Transit's Georgia and Eastern Terminal. We discuss the disposition of that facet of the argument in Part

lY(B\, infra, at notes 292-300,

5s /d. (footnote omitted).

56 See text supro at notes 34-50.

57 Supro note 18,

48 P.U.R,3d at 399.

ld, at 404.

Supro note 18

See note 287, infro, and accompanying text.

63 P.U.R,3d at 34.

td

D.C. Trans¡t Sys., Inc. (Order No. 1090), 85 P.U.R.3d 508, 513 (WMATC 1970)

It may, of course, be that in given situations no gain is realized. That was so in D,C. Transit Sys., lnc. (Order No. 563), supro note
18, discussed in text supro at notes 60-63.

This is clear from all of the decisions in the District.

As in D,C, Transit Sys,, lnc. (Order No. 4577), suprø note 33, See text supro at notes 39-41'

As in D.C. Transit Sys., lnc. (Order No. 4577), supro note 33. See text supra al notes 47-50.

12 A.D.2d r22,208 N.Y.S.2d 8s7.(r-960).

New York Water Serv. Corp., 7 P.U.R. 3d 32 (N,Y.Pub.Serv,Comm'n 1955). The commission felt that amortization of the profit

from the sale over a seventeen-year period was "the most equitable method of meeting the problem." /d, lt directed the utility to
transfer the amount of the profit from surplus to a reserve account and in each future year to amortize one-seventeenth against

58

59

60

tI

62

63

64

65

66

67

68

69

70
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the depreciation accruals charged to operations. /d.

New York Water Serv. Corp. v. Public Serv. Comm'n, supro note 69,208 N.Y.S. 2d at 863-864.

ld. at 864.

4s8 S.w.2d 778 (Ky.1970).

Neither of the two published opinions in the case informs as to the t¡me interval between the retirement of the property from
service and its sale. Assuming, without deciding, that any appreciation in its value after retirement belonged to the utility
ìnvestors, there would remain the question whether appreciation prior thereto would inure to the benefit of its customers,

By the agency's computation, the total net profit was S2,¿t5,8¿6, of which 5138,791 was attributable to miscellaneous

improvements on the land. The latter portion of the profit invites the problem of allocation of capital gains on depreciable
property. See Part ll(Ã1, supro. On judicial review of the agency's decision, City of Lexington v. Lexington Water Co., supro note

73, the court did not distinguish between the two portions ofthe 52,415,846.

76 Lexington Water Co., 72 P.U.R.3d 253 (Ky.Pub.Serv.Comm'n 1968)

t7 On review of the decision, the court stated that there was a dispute as to whether the land had been acquired by condemnation
or the threat thereof. 458 S.W.2d at 778. The court was of the opinion, however, that "whether the property was acquired by

threats of use of the power of emlnent domain fis] irrelevant," ld. at779.

7A Lexìngton Water Co., supra note 76, 72 P.U.R.3d at 259-260

79 Supro note 69

For the New York practice, see text supra at note 72

458 S.W.2d at 779

The court, however, also relied upon a passage in Board of Pub. Util. Comm'rs v. New York Tel. Co., 271" U.S.23,32, 46 S.Ct. 363,

366, 70 t.Ed, 808 (1926):

Customers pay for service, not for the property used to render it. Their payments are not contributions to depreciation or other
operating expenses or to capital of the company. By paying bills for service they do not acquire any interest, legal or equitable, in

the property used fortheir convenience or in the funds ofthe company.

And from that the Court further concluded that "[p]rofit made from the sale of non-depreciable land no longer used in serving

customers is not an ingredient to be considered in fixing rates. The customers had no interest in the profit realized on the sale-it

belonged to the stockholder" 458 S.W.2d at 780. ln our view, New York Telephone Compony hardly sustains that proposition.

There the Supreme Court addressed the question whether consumers could benefit from excessive depreciation, taken by a

utility in prior years, through an offset that would produce lower future rates. 271" U.S. at 26-31, 46 S.Ct. 363, The Court held that
the assets representing the excess in the reserve for depreciation could not be used to make up a deficiency in current rates

which rendered them confiscatory. ld. at32,46 S.Ct. 363, As the Court said, consumers do not acquire an interest in utility
assets merely by paying their bills for service. ld, at 32,46 S.Ct. 363. That is not to say that the utility's investors have an

indefeasibly vested right to gains arising from the appreciated market value of capital assets. See discussion in Part lll, infro.

292 U,5.398, 54 S.Cr. 763, 78 L.Ëd. t327 (t9341.

80

81
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83

84 ld. at 410-411, 54 S.Ct. 763,
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ld. aî 4t1,,54 S.Ct. at 769.

td

See Part lVlA), ¡nÍra, at notes 2Lt-2I8.

See Part lV(A), infro, at notes 181-L90,

See Part ll(Al, supro at notes 33-55.

See Part ll(A\, supro at note 35.

See note 36, suprø.

Supro note 33,

30 P.U.R.3d at 409

td

Since the only party to the proceeding was Transit, no such "controversy" was likely unless generated by the Commission itself.

See Part ll(Al, supro, at note 55.

D.C. Transit System, lnc. v, Public Utils. Comm'n, supro note 51

Supro note 1-8,

See 121 U.S.App.D.C. at 396-397, 350 F.2d a|774-775. See also the discussion in Part ll(A), supra, al notes 52-55.

Supro note 18.

These were facilities acquired by Transit from its predecessor, Capital Transit Company. Transit's franchise required that it
convert to a n a ll-bus ope ration, see notes 42, supro, and 237 , infro, and accom pa nying text, a nd in the p rocess the facitilies in

question became obsolete. See the discussion in Part lV(B), infra, at notes 277-300.

See Part lV(Bl, infro, at notes 243-244

48 P.U.R,3d at 403-404.

See Part ll(A), supro, at notes 33-35, and this Part, supro, at notes 89-99.

See Part ll(Al, supra, at notes 61"-63.
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See D.C. Transit Sys., lnc. v. Washington Metropolitan Area Transit Comm'nì supra notes 18, 121 U.S.App.D.C. at 396-398, 350
F.2d at774-776,

48 P.U.R.3d at 399

td.

td,

The Commission, like the court in Lexington Water Company, see note 76, supra, felt that Board of Pub. Util, Comm'rs v, New
York Tel. Co., supra note 82, "clearly resolves the issue raised in this case concerning the proceeds from nondepreciable
property." 48 P.U.R.3d at 400, We think otherwise. See note 82, supra, and Part ll, infro.

See Part ll(A), supro.

See D.C. Transit Sys., lnc. (Order No.563), suprø, note L8, discussed in Part ll(A), supro, at notes 60-64; D.C. Transit Sys,, lnc,
(Order No. 245), supra note 18, discussed in Part ll(B), supro, at notes 100-1L1; D.C. Transit Sys,, lnc. (Order No. 45771, supra note
33, discussed in Part ll(A), suprq, at notes 33-50; City of Lexington v. Lexington Water Co., supra note 73, discussed in Part ll(B),
supra, at notes 73-82.

113 See cases cited supra note L12

See generally, 14, Priest, Principles of Public Util¡ty Regulat¡on 139 et seq. (1969); J. Bonbright, Principles of Public Utility Rates
1"59 et seq. (1961), To be d istingu ished is the ope rating ratio method of com puting retu rn. See note 266, infro, and accom pa nying
text.

169 U.S. 466, 18 S.Ct. 418, 42 L.Ed. 819 (1898)

ld. at546,18 S.Ct. at 434.

ld, at 546-547 , 1"8 S.Ct. at 434.

ld. ar 547 , 18 S.Ct, at 434.

For application of the formula in various contexts, see West v. Chesapeake & Potomac Tel. Co., 295 U,S. 662, 677,55 S.Ct. 894, 79
L.Ed. 1.640 (19351; St. Louis & O'F Ry. v. United States, 279 U.5. 461", 487, 49 S.Ct. 384, 73 L.Ed. 798 lL929l; McCardle v.
lndianapolis Water Co., 272U.5.400,408-409,47 S;Ct. t44,7I L.Ed. 316 (1926); Missouri ex rel. Southwestern Bell Tel. Co. v.
Public Serv. Comm'n, 262 U.S. 276,288,43 S.Ct. 544,67 1.Ed.981 (1923); Minnesota Rate Cases (Simpson v. Shepard), 230 U.S.

352, 354,33 S.Ct, 729, 57 L.Ed. 1511 (1913); Willcox v. Consolidated Gas Co., 212 U.S. L9, 47, 52,29 S.Ct, 192, 53 L. Ed. 382
(1soe).

120 Supro note 1"19.

I2I 212 U.S, at 52, 29 S.Ct. at 200.

122 Supro note LL9.

L1-4

115

116

717

118

119

123 230 U.S. at 545, 33 S.CT. at 762
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Supro note 82.

271 U.S. aL32,46 S,Ct. at 366.

Supro note t19,262 U.S. at 289, 43 S,Ct. 544. Justice Holmes joined in the opinion

ld. at 290,43 S.Ct. at 547 (footnote omitted)

The prudent investment theory has, however, seen service in the District of Columbia. ln Washington Gas Light Co. v. Baker, 88

U,S.App.D.C. 115, 188 t.2dLt (1950), cert. denied,340 U.S. 952,71" S.Ct. 571,95 1.8d,686 (1951), where PUC had applied that

theory in lieu of reproduction costs, id. atI23,188 F.2d at 19, we pointed out that "[p]rimary emphasis is now being placed not

on'specific property, tangibte and intangible,'but on capital prudently invested and embarked on an enterprise in the public

service." /d, (footnote omitted).

Los Angeles Gas Co, v. Railroad Comm'n, 289 U.S. 287,295-297,53 S'Ct. 637,77 L.Ed, 1180 (1933).

130 Railroad Comm'n v. Pacific Gas Co., 302 U.S. 388, 399,405, 58 S.Ct' 334, 82 L.Ed. 319 (1938)

731. 315 U.S, 575,62 S.Ct.736,86 L.Ed. L037 (1942]¡.

/d. at 586, 62 S.Ct. at 743.

320 U.S. 591, 64 S.Ct. 281, 88 L.Ed. 333 (1944).

See ld. at 599-600 64 S.ct. 281.

ld. at60i.,64 S.Ct. at 287. lt seems clear that Hope Natural Gos thus adopted the investment concept which Justice Brandeis had

espoused in Southwestern Bell. See text, supro at note 127. See also 2 A. Priest, Principles of Public Utility Regulation 503-504

(1s6e).

The quoted language is from the Natural Gas Act of 1938, 52 Stat. 821 (1938), 55 a(a), 5(a), 15 U.S'C. SS 777c (a1,71"7d{a) (1970)'

The Commission is required to apply exactly the same standard in promulgating Transit's fares. Compact, suprø note 12, tit. ll.
art. Xll, 5 6(aX3).

320 U.S. at 602,64 S.Ct. at 287

See, in addition to cases cited supro, FPC v. Natural Gas Pipeline Co., -supra note L31-, 315 U.S. at 586, 62 S.Ct' 736; Permlan Basin

Area Rate Cases (Continental Oil Co. v. FPC),390 U.S. 747,800,88 S.Ct. 1344,20 L.Ed.2d 312 (1968)' As to the District of

Columbia, see note !28, supra, and, as to the states, I A. Priest, Principles of Public Utility Regulation 142-66 (1969)'

See,e.g., MinnesotaRateCases(Simpsonv.shepard), supronoteLLg,230 U.S.at454,33S.Ct,729,quotedintextsuproatnote
r23.

See note !8, supro.

"Annual depreciation is the loss which takes place in a year. ln determining reasonable rates for supplying public service, it is

proper to include in the operating expenses, that is, in the cost of producing the service, an allowance for consumption of capital

in order to maintain the integority of the investment in the service rendered." Lindheimer v. lllinois Bell Tel. Co.,292 U'S. 151,

729

r3z

133

1.34

135

136

L37

138

139

140

1"4r



TPUC Docket No. 19-00062
CA Response to Limestone DR No. 1-4

142

743

744

145

r46

r47

r48

L49

150

151

152

153

154

155

156

I57

158

l)v

160

161

762

L67, 54S.Ct. 658, 665, 78 L.Ed. 1182 (1934) (footnote omitted)

212 U.S. r., 29 S.Ct. 148, s3 L.Ed. 371 (1909).

ld, att3-I4,29 S.Ct. at 152.

ld. atL4,29 S.Ct. at 152,

280 U.S, 234,s0 S.Ct, 123, 74L.Ed.390 (1930).

ld. ar253-254,50 S.Ct. 123,

Justice Brandeis, with whom Justice Holmes concurred, dissented. 280 U.S. at254,50 S'Ct 123

See Part lll(Al, supro.

280 U.S. at 254. 50 S,Ct. at 126.

See Part lll(A), supro.

Supra note LAL.

292 U.S. at, 168-169, 54 S,Ct. 658.

ld. a|1"69,54 5.Ct. at 665,

Supro note 131.

315 U.S. at 592-593, 62 S,Ct. 736.

ld. at593,62 S.Ct, at 746.

Supro note 1-33.

320 U.S. at 606, 64 S.Ct. 281.

td. at606-607,64 S.Ct. 281.

/d. at 606, 64 S.Ct. at 289

See text supro at notes 142-144.

See note 266, infro.
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163 See note 266, inÍro.

164 See D. C. Transìt Sys,, lnc. {Order No. 4631), 33 P.U.R.3d 137, 155 (0. C. Pub. Utils. Comm'n 1960), wherein PUC established

Transit's acquisition adjustment account, discussed in text infro at notes 25L-256, a device which incorporated original cost

rather than present value as the basis for depreciation. See also D. C. Translt Sys., lnc. (Order No. 4735), 38 P.U.R,3d 19, 34-35 (D.

C. Pub. Utils, Comm'n 1961) (rejecting replacement cost), discussed intextinfro at notes L67-I70,

16s See, e. 9., D, C. Transit Sys.. lnc. (Order No. 984), 81 P.U.R.3d 417, 427 (WMATC 1969)

166 D. C. Transit Sys., lnc, (Order No. 47351, supro note 164, 38 P.U.R.3d at 34.

167 /d. at 34-35

168 ld. at34

169 td,

17t

77o Id. at34-35

D. C. Transit Sys., lnc. v. Washington Metropolitan Area Transit Comm'n, 151 U.S.App.D.C.223,247-248, 466 F.2d 394, 4L8-419,

cert. denied, 409 U,S. 1086, 93 S.Ct, 688, 34 L.Ed.2d 673 (19721.

772 See Part lll(A), supro.

1.73 See Part lll(B), supro

174 See Part lll(B), supra

t75 See text supra at notes 162-170.

776 lndeed, claims of ut¡lity investors, including Transit's, on appreciations in value of depreciable utility assets have generally been

subordinated to the claims of the utility's consumers. See Part ll(A), supro. That we believe, is a consequence, rather than a

cause, of the.investors' lack of an indefeasible right to the appreciations. But it is evident that consumers could never have

enjoyed priority, or even a measure of equality, if the investors' right were absolute,

777 FPC v. Hope Natural Gas Co,, supra note 133, 320 U,S. at 603, 64 S.Ct. at 288.

778 E. q., id

"[F]rom the earliest cases, the end of public utility regulation has been recognized to be protection ofconsumers from exorbitant
rates." Washington Gas Light Co. v. Baker, supro note 1"28, 88 U.S.App.D.C. at 119, 188 F,2d at 15 (footnote omitted).

See discussion in Part lV(A), lnlro.

See, e. 9., FPC v. Hope Natural Gas Co,, supra note 133, 320 U,S. at 605,64 S.Ct. 281; Smith v. lllinois Bell Tel. Co,,282 U.S, 133,

I60-L62,51 S^Ct. 65, 75 L. Ed. 255 (1930); United Rys, & Elec, Co. v. West, suprø note 145,280 U.S. at 249, 250, 50 S.Ct. 123:

779

180

181



185

TPUC Docket No. 19-00062
CA Response to Limestone DR No. 1-4

Bluefielcl Water Works & lmprovement Co. v. Public Serv. Comm'n, 262 U.S. 679,692'693,43 S.Ct. 675,67 t.Ed. 1176 (1923);

Williams v, Washington Metropolitan Area Transit Comm'n, suprd note 16, t34 U.S.App.D,C. at 355 nn. 64,65,415 F'2d at 935

nn. 64. 65.

182 See Atlantic Ref. Co. v. FPC, 1L5 U.S.App.D.C. 26,28,316F.2d677,679 (1963); New Haven WaterCo,,2 P.U, R.3d 452,456'60

(Conn. Pub. Utils. Comm'n 1954). See also cases cited supro note 181.

183 FPC v. Hope Natural Gas Co., supra note 133, 320 U.S. at 604-605, 64 S,Ct. 281; State ex rel. Pacific Tel. & Tel. Co. v. Department

of Pub, Serv., 19 Wash. 2d 2OO,I42 P.2d 498,528 (en banc 1943); Michigan Bell Tel. Co. v. Public Serv. Comm'n, 332 Mich. 7, 50

N.W.2d 826, 840-841 (1952); El Paso Natural Gas Co., 28 F.P.C. 688, 694-95, 45 P.U.R.3d 262,270-7L (1962l,.

184 See cases discussed supro in Part I I (A)

Bebchick v. Public Utìlities Comm., 115 U.S.App.D.C.216,224,318 t.2d t87,195, cert. denied, 373 U'S. 913, 83 S.Ct. 1304, 10

L.Ed.2d 414 (1963); Wílliams v. Washington Metropolitan Area Transit Comm'n, supro note t6, tZA U.S.App.D.C. at 374'376, 475

F.2d at 954-956; Washington Gas Light Co. v. Baker, supro note 128, 88 U.S.App.D,C. al I?3'125,188 F,2d at 19-21. See also

Mìnneapolis St. Ry. Co. v. City of Minneapolis, 251 Minn, 43, 86 N.W.2d 657, 665-668 (1957)'

See, Northwestern Bell Tel. Co,, 78 S.D. 15, 98 N.W.2d L7O, t79 (1959); Diamond State Tel. Co., 28 P.U,R.3d 121, 137-39 {Del'

Pub. $erv. Comm'n 1959); Baltimore Gas & Elec. Co,, 25 P.U.R.3d 9L (Md. Pub. Serv, Comm'n 1959); Florida Power & Light Co., 19

P.U.R.3d 417,429 {Fla, R. R. & Pub. Util. Comm'n L957); Long lsland Lighting Co.,7 P,U. R.3d 140, 141-42 (N. Y. Pub' Serv.

Comm'n 1955).

See text infro at note 201.

See New York Water Serv. Corp. v, Public Serv. Comm'n, supro note 69, discussed in Part ll(B), supro, at notes 69-72.

See ld.; Columbus Gas & Fuel Co. v. Public Serv, Comm'n, supro note 83, 292 U'S. at 411, 54 S.Ct. 763

See cases discussed in Part ll(B), supro

See Part lV(A), infro, at note i.99

See Part lY(Al, infro, at notes 2LL-2L8

See Part ll(Al, supro; at part lV(A), infro, atnotes225-227

See Part lv(Al, infro, at notes 2r1-2t8.

See Part ll(B), supro.

See Part lY(Bl, infro, at notes 228-229.

For definitions, see note 18, supro.

St. Joseph Stock Yards Co. v. United States, 298 U.S. 38, 65-67, 56 S.Ct. 720, 80 t.Ed. 1033 (1936),; Lindheimer v. lllinois Bell Tel.

Co., supro note 141, 292 U.S. at 165-175, 54 S.Ct. 658; Pacific Gas & Elec. Co. v. City & County of San Francisco, 265 U'S' 403,

415-4t6,44 S.Ct. 537, 68 L.Ed. 1075 (1924); Kansas City S. Ry. v. United States, 231 U.S. 423, 449-452,34 S.Ct' 125, 58 L'Ed, 296

(1913); Minnesota Rate Cases (Simpson v. Shepard), supra, 1!9,230 U.S. at 456-458,33 S.Ct. 729; Knoxville v. Knoxville Water
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Co., supro, nole L42,712 U.S. at 9-1L, 29 S.Ct. 148; D. C, Transit Sys., lnc. v. Washington Metropolitan Area Transit Comm'n,
supro note LB, L2I U.S.App,D,C. at 394-395, 350 F.2d aI 772-773; Washington Gas Light Co. v, Baker, supra nole 128, 88

U.S.App.D,C. at 123, 188 F.2d at 19; FPC v. Hope Natural Gas Co., supra note 1"33, 320 U.S. at 605, 64 S.Ct. 281. See also the cases

cited infro notes 201--202.

FPC v. Hope Natural Gas Co., supra note 1"33, 320 U.S. at 596-607, 64 S.Ct. 281; United Rys. & Elec. Co. v. West, supro note 145,

280 U.S. at253-254,50 S.Ct. 123; lllinois Cent. R. R. v. lCC, 206 U.S. 441,461-463,27 S.Ct. 700,51 L.Ed. L128 (1907); Smyth v,

Ames, supro note 1L5, 169 U.S. at 547, 1-8 S.Ct. 418; D. C. Transit Sys., lnc. v. Washìngton Metropolitan Area Transit Comm'n,
supra note L8, t21, U.S,App.D,C. at 394-395, 350 F.2d at772-773; Panhandle Eastern Pipe Line Co, v. FPC, 113 U.S. App.D.C. 94,

305 F.2d 763 (1"962), cert. denied, 372 U.S. 916, 83 S.Ct. 719, 9 L. Ed.2d 722 (1963); City of Detroit v. tPC, 97 U.5,App.D.C. 260,

263,230 Ë.2d 810, 813 (1955), cert, denied, 352 U.S, 829,77 S.Ct. 37, 1 L.Ed.2d a8 (1956); Washington Gas Light Co. v. Baker,

supro note 128, 88 U.S.App.D.C. at 119-120, t22-123, 188 F.2d at 15-16, 18-19; Public Utils. Comm'n v. Capital Traction Co., 57

App.D.C. 85, 88, 17 t.2d 673,616 (t9271; Safe Harbor Water Power Corp. v. FPC, t79 t.2d I79, 193-199 (3d Cir. 1949), cert.
denied, 339 U.S. 957,70 S.Ct. 980, 94 L.Ed. 1368 (1950); City of Minneapolis v. Rand, 285 F. 818, 825-831 (Bth Cir. 1923).

2oo See cases cited supro note 198

20r 6. 9., Los Ar.rgeles Gas & Elec. Corp. v. Railroad Comm'n, supra note 129,289 U,S. at 306-307, 53 S.Ct. 637; Pacìfic Gas & Elec. Co.

v. City & County of San Francisco, supra note 198,265 U.S. at 406-416, 44 S.Ct. 537; Kansas City S, Ry. v. United States, supro note
198; Washington Gas Light Co. v. 8aker, supro note 1-28, 88 U.S.App.D.C. at 126, 188 F. 2d at 22; Colorado lnterstate Gas Co. v.

FPC, I42 t.2d 943,959-961 (10th Cir. 1"944); Minneapolis St. Ry. v. City of Minneapolis, supro îote 185, 86 N.W.2d at 665-668.

E. 9., tPC v. Hope Natural Gas Co., supra note 133, 320 U.S. at 606 et seq., 64 S.Ct. 281; Dayton Power & Light Co. v. Public Serv

Comm'n, 292 U.S. 290, 303-305, 54 S,Ct. 647,78 L,ld. 1267 (1934); Arkansas-Louisiana Gas Co. v. City of Texarkana, 17 F.Supp

447, 460-463 (W.D,Ark. 1936).

See cases cited supro notes 199, 201,202

Consolldated Edison, 56 P.U.R.3d 337,371"-77 (N. Y. Pub. Serv. Comm'n 1964) (losses incurred in retlrement of plant amortized);
Lakewood Water Co,,78 P.U. R.3d 453,457,458 (N> J. Bd, of Pub. Utì|. Comm'rs 1968); Missour¡ Cities Water Co.,53 P.U.R.3d

352', 354, 359-60 (Mo. Pub. Serv. Comm'n 1"965) (plant with life expectancy of 50 years retired because of increasing saline
content after only six years of operation amortized over L0-year period); Howes v. Mather Water Co., 13 P.U.R.3d 486, 490-91
(Pa. Pub. Util. Comm'n 1956) (supply sources abandoned because of contamination amortized). See generally, Washington Gas

Light Co. v. Baker, supra nole 128, BB U.S.App.D.C. at 123-127,1-88 F.2d at 19-23.

See cases cited supro note l-98

See cases cited supro notes 198, t99,20L,204.

As to the "service life theory of depreciation," see particularly lnternational Ry, v. Prendergast, 1 F.Supp.623,627-631
(W.D.N.Y.1932). See also cases citedc supro note 204. Compare 1A. Priest, Principles of Public Utility Regulation!]-7-24 (1969). ln

D, C. Transit Sys., lnc. (Order No. 47351, supra note 164, 38 P.U.R.3d at 35, the stra¡ght-line method of depreciation accounting,
as opposed to the sum-of-digits method, was approved for ratemaking purposes.

See cases cited supra note 202

See cases cited supra notes 201--204.

See St. Joseph Stock Yards Co. v. United States, supro note 198, 298 U.S. at 55-72,56 S.Ct. 720; Lindheimer v. lllinois Bell Tel. Co.,

supro note 141, 292 U.S, at 168-175, 54 S.Ct, 658; Williams v. Washington Metropolitan Area Transit Comm'n, supro note 16, 134

U.S.App.D.C. at373.-376,4L5t.2d at95l"-956; Bebchickv. PublicUtils.Comm'n supronote 185, l"15U.S.App.D.C. aL223-224,3L8
F.2d at 194-195; Californìa-Pac¡fic Ut¡ls. Co.,7l" P.U.R.3d270,272 {Nev.Pub.Serv.Comm'n 1967).
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Williams v. Washington Metropolitan Area Transit Comm'n, supra note 16, 734 U.S.App.D.C. at 372-376,4L5 F.2d at 952-956; D.

C.TransitSys., lnc.v.WashingtonMetropolitanAreaTransitComm'n, supraãole)'8,L2tU.S.App.D'C.4t390-391,350F'2dat
768-769; D. C. Transit Sys., lnc. (Order No.952),80 P.U.R.3d 1(WMATC 1969); Maui Elec. Co.,74 P.U'R'3d t40,147-50 (Hawaii

pub. Util. Comm'n 1968); Honolulu Rapid Transit Co., 68 P.U.R.3d 409, 4I4 {Hawaii Pub.Serv.Comm'n 1967). Compare D' C.

TransitSys,, lnc.(OrderNo.245), supronoteL8,48P.U.R.3dat405,406(allowingreductioninservice-lifeperiod).

2rz E. g., see cases cited supro note 204.

2r3 E, 9., Missouri Cities Water Co. and Howes v. Mather Water Co', both supro note 204.

E. g,, William v. Washington Metropolitan Area Transit Comm'n, supro note 16, 134 U.S.App.D.C. al 374^378, 41.5 F,2d at

954-958.

See cases cited supro notes 211-213.

See FpC v. Hope Natural Gas Co., supro note 133, 320 U.S. at 603, 64 S.Ct. 281; Bluefield Water Works & lmprovement Co' v.

public Service Comm'n, supro note 181,262 U.S. at 692-693, 43 S.Ct. 675. Accord, Permian Basin Area Rate Cases (Continental Oil

Co.v. FpC),supro note 138,390 Ù.S. atZgZ,88S,Ct. L344; Atlantic Ref. Co. v.FPC,supro note 182,115 U.S.App.D,C.aI27-28,316

t.2d at678-679.

Williams v. Washirrgton Metropolitan Area Transit Comm'n, supro note 1,6, 134 U.S.App,D.C. at374-377,415 F.2d at 954-957; D'

C. Trar'ìsit Sys., Inc. v. Washington Metropolitan Area Transit Comm'n, supro note t8, 121' U.S.App. D.C' at 394-395, 350 F.2d at

772-773, aff'g after remand in Bebchick v. Public Service Comm'n, supra note 1"85, 115 U.S. App'D.C. aI 224,3t8 F.2d at 195;

washington Gas Light co. v. Baker, supro note 128, 88 U.S.App.D.C. at t23-124,1"88 F.2d at 19-20.

278 See cases cited supro note2!7

ln re Northwestern Bell Tel. Co., 735.D.37,43 N.W,2d 553, 564 (1950), cert. denied, 340 U.5. 934,71' S.Ct.489, 95 L.Ed' 674

(1951); D. C. Transit Sys., lnc. (Order No. 564), 63 P.U.R.3d 45, 55 (WMATC 1966); Cheyenne Light, Fuel & Power Co., 7 P.U'R.3d

129, 734 (Wyo.Pub.Serv.Comm'n 1955).

E. q.,Wall v. Public Util. Comm'n, 182 Pa.Super.35, 125 A.2d 630,638-639 (1956); Penn-York Natural Gas Co.,5 F'P.C. 33,37, 63

P.U.R. (n.s.) 235,298 (1946); Lucerne Water Co,, 52 P.U.R.3d 2t9,224-25 (Cal.Pub.Util.Comm'n 1964).

See cases cited supro note 198.

See cases cited supro note 202

Washington Gas Light Co, v. Baker, supro note 128,88 U.S.App.D.C. at1.23-124,188 F.2d at 1-9-20; Minneapolis St. Ry. v' City of

Minneapolis, suprd nole 1"85, 86 N.W.2d at 660-668.

See cases cited supro note 201.

Flemìngv. lllinois Commerce Comm'n,3Bg lll. 138,57 N.E.2d 384,395 (1944), appeal dismissed and cert' denied,324 U.S.823,65

S.Ct. 686, 89 L.Ed. 1393 (19a5); Pekin Water Works Co., 82 P. U.R.3d 460,466 (lll.Commerce Comm'n 1970); lllinois Commerce

Comnr'n v. Public Serv. Co.,4 P.U.R. {n.s.) 1,27-30 (lll.Commerce Comm'n 1934); Hillsborough & M. Tel, Co', 14 P.U.R 3d 2I2,2I7
(N.J.Bd, Pub.Util,Comm'rs 1956); Farmer's Union Tel. Co.,84 P.U.R, (n.s,) 82,85 (N.J.Bd,Pub.Util.Comm'rs 1950); Public Serv.

Comm'n v. Mountain Fuel Supply Co., 73 P.U.R. (n.s.) 428, 441" (Utah Pub Serv.Comm'n 7947).
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The Commission has recognized that Transit's farepayers are entitled to capital gains on depreciable assets withdrawn from
service at least to the extent of reimbursement for their contr¡butions to depreciation expenses on such assets. See Part ll(A),

supra, at notes 57-64. PUC, the Commission's predecessor, recognized that the farepayers' entitlement may extend beyond mere

reimbursement and this court has done so as well. See Part ll(A\, supro, at notes 33-50. We perceive no justification, absent

extraordinary circumstances, for limiting farepayers to only a part of the gain. Their right to its benefit derives from the fact that
they have borne the financial burden of loss of serviceability of the withdrawn assets and the risk that such loss might occur
prematurely. Had the gain been too small to enable full reimbursement, they would have suffered the loss on the remainder.

Eleme.ntaljustice requires that they be awarded the full gain, even though it exceeds the amount necessary for reimbursement.

Democrat¡c Cent. Comm. v. Washington Metropolitan Area Transit Comm'n, supro note 3, at nn. L01-106.

Brief for Respondent at 13

Pub.L. No. 757,70 Stat. 598 (1956) (Franchise Act). See also H.R.Rep.No.275I,84th Cong., 2d Sess. (1956).

/d, at tit. ll, 99 201-(a), 202,203.

See appendix.

S.Rep.No.91-760, 9Lst Cong., 2d Sess. 3 (1970)

ld., D. C. Tränsit Sys., lnc. (Order No, 4631), supra note 164, 33 P.U.R.3d at 158

S.Rep.No.91-760, 91st Cong., 2d Sess. 3 (1970).

td

The Franchise Act, tit. l, pt. L, 5 7, 70 Stat. 598, 599 (L956), provides:

The Corporation shall be obligated to initiate and carry out a plan of gradual conversion of its street railway operations to bus

operations within seven years from the date of the enactment of this Act upon terms and conditions prescribed by the
Commission, with such regard as is reasonably possible when appropriate to the highway development plans of the District of
Columbia and the economies implicit in coordinating the Corporation's track removal program with such plans; except that upon
good and sufficient cause shown the Commission may in its discretion extend beyond seven years, the period for carrying out
such conversion. All ofthe provisions ofthe full paragraph ofthe District ofColumbia Appropriation Act,L942 (55 Stat.499,533),
under the title "Highway Fund, Gasoline Tax and Motor Vehicle Fees", subtitle "Street lmprovements", relating to the removal of
abandoned track areas, shall be applicable to the Corporation.

See District of Columbia Appropriation AcLol 1942,55 Stat.499,533 (1941).

D. C. Transit Sys., lnc. (Order No. 46311, supro note 164, 33 P.U.R.3d at 155.

td

td
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D, C. Transit Sys., lnc. (Order No. 463t1, supro note 164, 33 P'U'R.3d at 155-60

ld. at L56-57

/d. at 155-56.

See text supro at note 239.

Supra note 185,

See note 237, supro.

1"15 U.S,App,D.C. ar220,3L8 F.2d at 191.

ld. at22I,318 F.2d at 192

See D, C, Transit Sys., lnc, (Order No. 3592), at 5, exh, 2 (D.C.Pub.Utils. Comm'n Nov, 27, 1957) (unreported),

D. C. Transit Sys., lnc. (Order No, 4631), supro note 164, 33 P'U'R'3d at 155'

Williams v, Washington Metropolitan Area Transit Comm'n, supro note 16, t34 U.S.App.D,C. at367,4t5 F.2d at 947

Bebchick v. ublic Utils. Comm'n, supro note 185, 1L5 U.S.App.D.C. at220-22L,318 F.2d at 191-192.

ld, at22L,318 F.2d at 192.

td

D. C. Transit Sys., lnc, (Order No. 46371, supro note 164, 33 P.U.R.3d at 155-60.

See appendix

See text supro at notes 242-256

D. C. Transit Sys., lnc. (Order No. 4631), supra note 164, 33 P'U.R'3d at 158.

See text supro at notes 233-234,

The original cost of Capital's road and equipment alone was 549,818,718. D. C. Transit Sys., lnc. (Order No, 463I), supro note L64,

33 p.U.R.3d at 162. The remaining assets purchased, amounting to 58,592,952.54, consisted in cash and miscellaneous items. D.

C. Transit Sys., lnc. (Order No. 35921, supro note 251, at exh. 2'

It was for this reason that PUC, in establishing Transit's rate base pr¡or to shifting to the operatlng ratio method, see note 266,

infra, refused to accept the price which Transit paid to Capital as a true reflection of the fair value of the assets acquired. D. C'
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Transit Sys., lnc. (Order No.4631), supra note 164, 33 P.U.R.3d at 155.

PUC's utilization of the acquisition adjustment account, see text supro aÌ. notes 251--256, in no way qualifies this characterization.

The acquisition adjustment device raised the investors' cost-of-purchase from S13.5 million to 523.8 million, but the S23.8 million

was Capital's book value, not the fa¡r market value, of the assets acquired. Original cost of those assets exceeded S58 million, see

note 262, supra. fhe land included among those assets, acquired much earlier on obviously much lower markets, surely had a

market value at Transit's acquisition which was greatly higher than Capital's book value based on original cost, See text supro at

notes 260-262 and note 262, supro.

See Franchise Act, tit. l, pt. l, 5 4, 70 Stat. 598 (1.956).

When Transit succeeded Capital, the latter's rates were set on a rate base established on original cost. See Spiegel v, Public Utils.

Comn'n, J.45 F.Supp. 679,680 (D.D.C.1956), aff'd, 1"01 U.S. App.D.C. 93,94-95, 247 F.2d 84,85-86 (1957). ln Transit's first fare

proceeding, PUC declined to switch to the operating ratio method, D. C. Transit Sys., lnc. (Order No.4480), 25 P.U.R.3d 37I,374
(1"958); instead, it fixed the rate base at $1"4,L67,375 by giving equal weight to Capital's depreciated original cost and Transit's

purchase price. /d. aT374-76, See also D. C. Transit Sys., lnc. (Order No. 4631), supra note 164,33 P,U.R.3d at 163-64. ln L960,

however, PUC permitted the shift to operating ratio, with the rate-base rate of return method as a check on reasonableness of
the return. td. at1.44-48. See also D. C. Transit Sys,, lnc. (Order No. 4735), supra note 164, 38 P.U.R,3d at 25-26. We approved the

shift in Belrchìck v, Public Utils. Comm'n, supro note 185, 115 U.S.App. D.C, at219-220, 31"8 F.2d at 190-L91.

On the advantage a transit company derives from use of the operating ratio method rather than a system rate base, see 1 A.

Priest, Principles of Public Utility Regulation 22L-24 (1969); Wright, Operating Ratio-A Regulatory Tool, 51 Pub.Util.Fort. 24-29

(1ss3),

See S.Rep.No,91-760,9lst Cong., 2d Sess. 3 (1970); D. C. Transit Sys., lnc. (Order No. 12L6) (WMATC May 19, L9721, ar 9-10 (as

yet unreported), quoted on affirmance in D. C. Transit Sys., lnc. v. Washington Metropolitan Area Transit Comm'n, suprâ note

171, 151 U.S.App.D.C. at227 n.28,466 F.2d at 398 n. 28.

Franchise Act, tit. l, pt. 1, I 3,70 Stat. 598 (l-956).

Transit was one of four utilities operating regular-route transportation systems in the area. One of the other three was a

wholly-owned subsidiary of Translt, and the other two commanded but fragments of the transit market and operated almost

exclusively in suburban areas.

See sources cited supro note 267

S.Rep.No.91-760, 91st Cong., 2d Sess. 3 (L970). And see D. C. Transit Sys., lnc, v. Washington Metropolitan Area Transit Comm'n,

supro note L7l.

See appendix

See Franchise Act, tit. l, pt, L, I9(e),70 Stat. 598,601 (1956), prescribing a statutorv formula which requires a Commission

determination that Transit failed to earn a 6 %% rcte of return during the previous year. From 1961 to L968, inclusive, real estate

taxes from which Transit was exempted totaled 51,38L,1"77. S.Rep.No.9L-760,9lst Cong., 2d Sess. 3 (1970).

See note 266, suprø.

See note 266, supra.

See note 266, supro.
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See text supro at notes 243-250,

See text suprd at notes 245-250.

See appendix.

Supro note 33

See Part ll(A\, supro at notes 33-55, See also Bebchick v. Public Utils. Comm'n, supro note 185, 115 U.S.App. D.C. at 219-223, 318

F.2d at 190-194.

This position later gained full administrative and judicial acceptance. See text supro at notes 243-256.

30 P.U,R.3d at 412

td

D. C, Transit Sys., lnc. v. Public Utils. Comm'n, supro note 5L

Supro note J.8.

ld, at396-397,350 F,2d at773-774.

ld, at397,350 F.2d at775.

See ld.

See ld.

See id. at 397-398,350 F.2d at775-776

But see Part ll(Al, supro, at notes 60-64.

121 U,S.App.D.C. at 397-398, 350 F. 2d at775-776,

ld. al398,350 F.2d at 776 (Emphasis in original).

td.

td.

See Part ll(Al, supro, at notes 33-35
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121 U.S.App.D.C. at 398, 350 F,2d at776

/d. On remand, D.C. TRansit Sys., lnc. (Order No. 5631, supro note 18, the Commission found that the abandonment of the
terminaland its subsequent sale were unrelated to the conversion program. lt said:

A review of the transcript reveals that retirement of this property was not associated with the retirement of rail property. While
the rail system was in use, the Georgia and Eastern Terminal served in a dual capacity, both as a terminal for rail service and for
bus service. After the rail system was phased out, the terminal was used exclusively in bus operations. Sometime thereafter, due

to the request of riders to move the terminal further north, the company relocated its terminal in Silver Spring and discontinued
the terminalfacilities at the Georgia and Eastern location. lt is apparent to the commission that the termination of this facility as

property used and useful in the transit business was predicated solely on the realignment of its bus terminal facilities and its

removal from service was completely disassociated with the termination of the rail operation. Thus, it is our determination that
the sale of the terminal was occasioned neither in whole nor part by the abandonment of rail operations. Therefore, the
ratepayer is not entitled to share in any portlon ofthe proceeds ofthat sale, unless there was a profit on the depreciable portion

of the asset sold. There was none in this case.

ld. al33-34.1n this aspect, Order No. 563 was not brought under judicial review.

See text supro at note 300

See text supro at note 299

See text supra at note 285

See Part lll(Bl, supra, at notes 96-1-11.

"Each carrier subject to the Commission shall keep such accounts, records, and memoranda with respect to activities in which it
is engaged . . . as the Commission by regulotion prescribes. The Commission shall by regulotion prescribe the form of such

accounts, records, and memoranda, and the length of time that such accounts, records and memoranda shall be preserved."

Compact, supra note 12, tit. ll, art. Xll 5 10(b) (emphasis supplied).

While "lalll rules, regulations, orders" and "decisions" of PUC, and "[a]ll" "other action prescribed" by it, survived the

Commission's succession until changed, ¡d. E 2L, there is no showing that PUC ever acted formally on the matter under discussion

or that, if it did the Commission ever rested its own action thereon,

See text supro at notes 89-111.

Regulation 61, which we discuss in No. 23,720, Bebchikc v. Washington Metropolitan Area Transit Comm'n, supro note 3, and No.

24,398, Democratic Cent. Comm. v. Washington Metropolitan Area Transit Comm'n, supro note 3, in connection with issues

raised in those cases. That regulation, treating as it does gains on depreciable assets, has no direct applicability to the ¡ssue

involved in the instant case.

See D,C. Transit Sys., lnc. (Order No, 1090), supro note 64, 85 P.U.R.3d at 513-14.

See text supro at note 107

See note 305, supra.

E. g., Burlingtorr Truck Lines v. United States, 37L U.S. 156, 168-169, 83 S.Ct. 239,9 L.Ed.2d 207 (L962\; SEC v, Chenery Corp., 318

U.S.80,92-95,63 S.Ct.454,87 L.Ed. 626$9a21; Local 833, UAWv. NLRB, 112 U.S.App.D.C, t07,L12-tL3,300 F.2d 699,704'705,
cert. denied,370 U.S.gtL,82 S.Ct. 1258,8 L.Ëd.2d 405 (1962).
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See Williams v. Washington Metropolitan Area Transit Comm'n, supro note 16, I34 U.S.App.D.C, at 350, 358-359 & n. 86, 415

F.2d at 930, 938-939 & n, 86.

See ln re Republic Light, Heat & Power Co., 265 App,Div. 53, 37 N.Y.S,2d 947,949 (Sup.Ct.App.Div,1942); New York Edison Co. v,

Maltbie, 244 App, Div. 685, 281 N.Y,S, 223,226 (Sup.Ct. App.Div.1935), afl'd,27I N.Y. 1"03,2 N.E,2d 277,279 (19361,

Legislative grants of administrative authority over public utility accounting are designed to meet the informational needs of
effective regulation and the public needs of economical rates, particularly as either may be affected by inflationary write-ups or

expense padding. Amerìcan Tel. & Tel. Co. v. United States, 299 U.S. 232, 237, 239, 240, 246,57 S.Ct. 170, 8t L.Ed. 142 (1936);

Norfolk & W. Ry. v. United States, 287 U.S. L34, 1"40, 53 s.Ct. 52, 77 L.Ed. 2L8 (L932); Kansas City S, Ry. v. United States, supro

note198,231 U.S. at440,449,34S.Ct. 125;lCCv.GoodrichTransitCo.,224U.S.794,2IL,216,32S.Ct.436,56L,Ed.729(t972\,
Compare United Statesv. NewYorkTel. Co.,326 U.S.638,66 S.Ct.393,90 L.Ed. 37Iß9a61; Northwestern Elec. Co. v.tPC,32t
U.S. 119, 64 S.Ct. 451, 88 L.Ed. 596 (1944). Supervision of accounting, of course, is due the same respect accorded other

administrative action, and "in gauging rationality, regard must steadily be had to the ends that a uniform system of accounts is

intended to promote." Amerìcan Tel. & Tel. Co. v. United States, supro, 299 U.S. a| 237, 57 S.Ct. at 172. Deference to an agency's

treatment of accounting problems reaches its zenith where the issue ls one of pure accountlng, notwithstanding incidental

intrusion u pon management prerogatives, see FPC v. East Ohio Gas Co., 338 U.S, 464, 47 4-416, 70 S.Ct. 266, 94 L. Ed. 268 (1950);

United Stâtes v. New York Tel, Co,, supro, 326 U.S. at 654-655, 66 S.Ct, 393; Northwestern Elec. Co. v. FPC, supro, 321- U.S. at

123-124,64 S.Ct.451; American Tel. & Tel. Co, v. United States, supro. 299 U.S, aI 236^237,57 S.Ct. 170; Norfolk & W. Ry. v.

United States, supra, 287 U.S. at 141-143, 53 S.Ct. 52; Kansas City S. Ry. v. United States, suprø 231 U.S. at 441, 444,34 S'Ct. 1"25,

but even those features of agency action may be judicially examined for arbitrariness. Northwesthern Ëlec. Co. v. FPC, supra, 321

U,S. at 124, 64 S.Ct.451; American Tel. & Tel. Co, v. United States, suprq 299 U.S. at236-237,57 S,Ct, 170; Norfolk & W. Ry. v.

United States, suprø,287 U.S. at 143, 53 S,Ct. 52; Arkansas Power & Light Co. v, FPC, 87 U.S,App. D.C. 385, 387, 185 t.2d751",753
(1950), cert. denied, 341 U.S, 909,7I S,Ct. 621, 95 L.Ed. 1346 (1951). See also Kansas Cìty S. Ry. v. United States, supro note 198,

231 U.S. at 452-453, 456-457,34 S.Ct, 1"25. A fortiori, judicial responsibility is as Brave where the accounting issue draws in

substantive relationships of utility and consumers. As this court has specifically held, accounting actions ofthe very type involved

here-those which in effect regulate allocations of value-appreciations achieved on operating utility assets-may be freely reviewed

to enable decision of "questions of law" and determination as to whether the basis for action is "unreasonable arbitrary, or

capricious." D.C, Transìt Sys., lnc. v. Public Utìls. Cornm'n, supra note 51, 11"0 U.S.App.D,C. at242,292 F,2d at 735.

SEC v. Chenery Corp., supro note 312, 318 U.S. at 87, 63 S.Ct. 454; Bond v. Vance, 117 U.S.App.D.C, 203,204,327 F.2d 901, 902

(1964); Local 833, UAW v. NLRB, supra note 3I2, t12 U.S. App.D.C. at 113, 300 F,2d at 705; NLRB v. Capital Transit Co., 95

U.S.App. D.C. 310, 313, 221 t,2d 864, 867 (1955); Democrat Print¡ng Co. v. FCC, 91 U.S. App. D.C . 72,77'78, 202 t.2d 298, 302-303

(L952); Mississippi River Fuel Corp. v. FPC, 82 U.S.App.D.C. 208,224, L63 F.2d 433,449 (1947).

See text supro al notes L07-1L1.

See text supra aT notes LL0-11L.

See text supra at Part lV(A).

See text supro at note I77

See Part lV(Al, supra, at notes t8t-227

See Part lY(Al, suprø, at notes 272-282.

See Part lV(A\, supra, at notes 2t9-220.
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325 See Part lY(Al, supro, at notes I97-218.
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See Part lY(A\, suprø, at note 186.

See Part lV(Al, supro, at note 201,

See Part lV(B), supr4 at notes 243-246.

See Part lV(A\, suprø, at notes 272-282

See part ll(Bl, supro, at notes 96-111. As we there point out, the Commission's several pronouncements on that score have never

been subjected to judicial review.

See Part lll, supro,

See text supro at notes 228-229

See text supro atnotes264-276.

See Part lV(B), supro.

See Part lll(A), supro.

See Part lll(A), supro.

See text suprs at notes 257-276

See text supro at notes 277-300.

See text supro at notes 264-276.

See text supro at notes 260-264.

See text suprq at notes 265-276

See text supra al notes 237-250

ln referring to the amount of appreciation or gain on the assets while in service, we are speaking of a net figure' The amount

which should be credited to the farepayers is not the entire difference between book value and market value ofthe assets at the

time of transfer, but rather that sum minus the taxes and sale expenses which would have been deducted from Transit's profit if

the assets had been sold outright instead of simply being moved into nonoperating status'

We also reject the contention that the right of the farepayers to gains in the value of these properties does not ripen until the

properties are sold. Our reasons for holding that the right accrues at the time the assets are removed from operating status are

discussed more fully in Bebchick v. Washington Metropolitan Area Transit Comm'n, suprø note 3, 158 U.S.App'D.C' at -- - ---, 485

F.Zd at 858-860 and in Democratic Cent, Comm, v. Washington Metropolitan Area Transit Comm'n, supro note 3, 158

U.S.App.D.C, at --- - ---, 48S F.2d at 788. lt suffices here to point out that the Commission's own Regulation 61 crediting

value-appreciations on depreciable assets to the farepayers specifies this practice, and we see no reason for treating
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nondepreciable assets differently. See Bebchick v. Washington Metropolitan Area Transit Comm'n, supro note 3, -- U.S.App.D.C.

at -- - ---, 485 F.2d at 860.

Compare Williams v. Washington Metropolitan Area Transit Comm'n, supro note t6, 134 U.S.App.D.C. at 358-359, 415 t.2d at

938-939.

That is not invariably the situation, however. See text ln/ro at notes 354-355

Williams v. Washington Metropolitan Area Transit Comm'n, supro note 16, L34 U.S.App.D.C. at 362, 415 F.2d al 942 (footnote

omitted).

td, at362-363,415 F.2d at 942-943 (footnote omitted),

/d. at 359, 41.5 F,2d at 939.

See text infro at notes 390-403.

ld. at 359-360, 415 t.2d at 939-940 (footnote omitted).

Williams v. Washington Metropolitan Area Transit Comm'n. suprø note 16, 134 U.S.App.D,C. at 360, 415 F.2d at 940'

/d. (footnote omitted).

ld. at 360-361, 4I5 F.2d at 940-941 quoting Transcontinental & Western Air, lnc. v. CAB, 336 U.S. 601, 605, 69 S,Ct. 756, 93 L.Ëd.

911 (1949) (footnotes omitted).

See D.C. Transit Sys,, lnc, (Order No, 882) (WMATC Oct, 29, L968) (unreported); D.C. Transit Sys., lnc. (Order No. 984), supro note

165; D.C. Transit Sys., lnc. (Order No. 1052), 85 P.U.R. 3d 1 (WMATC L970). There is thus in this case the identical problem we

encountered in Williams v. Washington Metropolitan Area Transit Comm'n, supra note L6, I34 U.S.App.D,C. at 360, 415 F.2d at

940.

See text infra at notes 390-403

Compare Williams v. Washington Metropolitan Area Transit Comm'n, supro note 16, L34 U.S.App.D.C, at 360-361, 415 F.2d at

940-941". See also Bebchick v. Public Utils. Comm'n, supro note 185, 115 U.S.App.D.C. at 232-233, 318, F.2d at 203-204;

Washìngton Gas Light Co. v. Baker,90 U.S.App.D.C. 98, 104-105, 1.95t.2d 29,35 (1951). And see Wisconsin v. tPC, 373 U.S' 294,

304-306, 83 S.Ct. L266, r0 L.Ed.2d 357 (1"963).

supro note 16

Williams v. Washington Metropolitan Area Transit Comm'n, suptã note t6, 134 U.S.App.D.C. at 359-361, 4L5 t.2d at 939-941'

There, a¡ here, in addition to the obstacle of retroactive ratemaking, the orders under review had been superseded by

subsequent fare orders, ld. at360,415 F.2d at 940.

ld. ai362,415 F.2d at 942 (footnote omitted). We added:

This conclusion is unaffected by the fact that we do not decide that the fares authorized are unjust or unreasonable as a matter

of law, Our role as a reviewing court ¡s not to make an independent determination as to whether fares fixed by the Commission

are just and reasonable, but rather to insure that the Commission ln exercising its ratemaking power, has acted rationally and

lawfully.
td.
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td, at362 n. 97,415 F.2d at942 n.97, quoting Arkadelphia Milling Co. v. St. Louis S. W. Ry,, 249 U.S. t34, t45,39 S.Ct. 237,63

L.Ed. 517 (1919). See also Baltimore & O. R. R. v. United States, 279 U.S. 781,785-786,49 S.Ct. 492,73 1.Ed.954 (1929); Atlantic

Coast Line R. R. v. FIorida,295 U.S.301,309,55 S.Ct.71"3,79 L.Ëd. 1451 (1935).

Williams v. Washington M etropol¡tan Area Transit Comm'n. supro nole 16, 134 U.S.App. D,C. at 362 n. 97 , 4I5 F. 2d at 942 n. 97 ,

This was well established long priorto Williams. See Un¡ted Gas Pipe Line Co. v. Mobile Gas Co., 350 U.S. 332,347,76 S.Ct. 373,

100 L.Ed. 373 (1956); Atlantic Coast Line R. R. v. Florida, suprq note 360, 295 U.S. at 309-311, 55 S.Ct.713; Bebchick v. Public

Utils. Cor¡m'n, suprd note 185, 115 U,S.App.D.C. at2L8-2I9,232-233,3L8 F.2d at 189-190. 203-204; Washington Gas Light Co. v,

Baker, supra note l^28, 88 U.S.App,D.C. at L27 ,188 t.2d at 23.

Willìams v. Washíngton Metropolitan Area Transit Comm'n, supro note 1,6, L34 U,S.App.D.C. at 363, 415 F.2d at 943 (footnote

omitted). As we added there, "[t]his is so notwithstanding that we have held neither that the Commission lacked power to order

a fare increase, nor even that the fares authorized are, as a matter of law, unjust or unreasonable," /d. (footnote omitted). See

also note 359, supro.

See text supro at notes 345-356

See text supro at notes 345-348

See cases cited supra note 361. This is not to say that the court cannot utilize the administrative expertise of the agency to assist

the discharge ofthejudicial function. lndeed, we do so in this very case. See Textinfrø at notes 377-387.

Atlantic Coast Line R. R. v. Florida, supro note 360, 295 U.S. at 309, 55 S.Ct. 7L3; Restatement of Restitution 5 142, comment a at

s68 (le37).

Williams v. Washìngton Metropolitan Area Transit Comm'n, supro nole 16, L34 U.S.App.D.C. at 364, 415 t.2d at 944 (footnote

omitted).

/d., quoting Atlantic Coast Line R. R. v. Florida, supro note 360,295 U.S. at 3L0, 55 S.Ct' 713.

Willianrsv.WashingtonMetropol¡tanAreaTransitComm'n, supronoteL6,L34 U.S.App.D.C.at364,41"5t.2dat944 (footnote

omitted).

See Bebchick v, Public Utils. Comm'n, suprq note 185, 115 U.S,App.D,C. at232-233,318 F.2d at203-204; Washington Gas Light

Co. v. Baker, supro note 128, 88 U.S.App.D.C. at 127,188 F.2d at 23.

Williams v. Washìngton Metropolitan Area Transit Comm'n, suprô note 16, I34 U.S.App.D.C. at 364, 41"5 F.2d at 944 (footnote

omitted), quoting Atlantic Coast Line R. R. v. Florida, supro note 360, 295 U.S. at 310, 55 S.Ct. 713'

Williams v. Washington Metropolitan Area Transit Comm'n, supro note 16, 134 U.S.App.D.C. 364 n. 106, 415 F.2d at 944 n. 1"06,

quoting Restatement of Restitution, ch, 8 at 596 (1937).

Williams v. Washington Metropolitan Area Transit Comm'n, supro note 1,6, I34 U.S.App.D,C. at 364, 415 F.2d at 944 (footnote

omitted). As we put it there, "[t]he exercise of such an equitable discretion by this court is by no means an usurpation of the

administrative powers of the Commission nor is it an arbitrary extension of judicial authority; it is'mere inaction and passlvity in

line with the historic att¡tude of courts of equity for centuries."' /d. quoting Atlantic Coast Line R, R, v. Florida, supro note 360,

295 U.S. at 315, 55 S.Ct. 713.

362

363

364

365

366

367

368

369

370

371

372

373

td374

37s ld

ld. at 364 n. 106, 41"5 t.2d at 944 n. 106. "The right of a person to restitut¡on from another because of a benefit received is

terminated or diminished if, after the receipt of the benefit, circumstances have so changed that it would be inequitable to
376
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377

require the other to make full restitution." Restatement of Restitution S 142(1) (1937),

See text supro at notes 357-365.

380

381

382

383

384

378 Williams v. Washington Metropolìta n Area Tra nsit Comm'n, supro note 16, 134 U.S.App. D.C. at 361-366, 475 F.2d at 941-946.

379 Compact, supro note L2, tit. ll, art. Xll, 5 17

When our authority to review a Commission order is properly invoked, we have "exclusive jurisdiction to . . . modify. . . such

order." Compact, supra note 12, tit. ll, art. Xll $ 17(a). And see Williams v. Washington Metropolitan Area Transit Comm'n, supra

note 16, L34 U,S.App.D.C. at 361-366, 4L5 t.2d at94t-946.

See, e. 9., ln re Peterson, 253 U.S. 300, 312-3L4, 40 S.Ct. 543, 64 L.Ed. 919 (1920). And when "the public interest is involved . . .

equitable powers assume an even broader and more flexible character than when only a private controversy is at stake," Porter

v, Warner Holding Co., 328 U.S. 395, 398, 66 S.Ct. 1086, 1089, 90 L.Ed. 1"332 (1946).

Willìams v, Washìngton Metropolitan Area Trarrsit Comm'n, suprû note 16, 134 U.S.App.D.C. at 366,415 F,2d at946.

td.

An available alternative is a reference to a master for aid in working out the amount and details of restitution. See ln re Peterson,

supro note 381, 253 U.S. at 312-314, 40 S.Ct. 543. See also NLRB v. Arcade-Sunshine Co., 76 U.S.App.D.C. 31.2, L32 F.2d 8 09a2);
NLRB v. Rem¡ngton Rand, lnc., 130 F.2d 9I9,924-925 (2d Cir. t9421. For reasons stated in text, we deem the assistance of the
Commissìon preferable.

Bethlehem Steel Corp. v. Grace Line, 135 U.S.App.D.C. 81.,93, 416 F.zd 1096, 1108 (1969), quoting Un¡ted States v. Morgan, 313

U.5, 409, 422, 6I S.Ct. 999, 85 L.Ed, 1429 (1941). See also United States v. Ruzicka, 329 U.S, 287, 295,67 S.Ct, 207, 9I L.Ed. 290
(1946); S. S, W., lnc. v. Air Transport Ass'n, 89 U.S. App.D.C. 273,280, L9]. t.2d 658, 664 (1951), cert. denied, 343 U,S. 955, 72 S.

ct. 1049, 96 L.Ed, 1355 (1952).

Bethlehem Steel Corp, v, Grace Lines, supro note 385, 135 U.S.App.D.C. at 93, 4L6t.2d at 1,1-08. There we directed a court to stay

a pending controversy to permit its consideration by an administrative agency, the agency's determination to play an advisory

roleinthecourt'sresolutionof thecontroversy, ld.at9t-94.4L6t.2d at1106-1109.Seealso, e.g.,Order of Ry.Conductorsv.
Pitney, 326 U.S. 561, 567-568, 66 S.Ct. 322,90 L. Ed. 318 (19461; Atchison T. & S. F. Ry v. A¡rcoach Transp. Ass'n, 1,02 U.5.App. D.C.

355,363-364,253t.2d 877,885-886 (1958); Capital Transit Co. v. SafewayTrails, lnc.,92 U,5,4pp.0.C.20,23,20tF.2d708,7It
( 1es3).

Williams v. Washington Metropolitan Area Transit Comm'n, supro note L6, I34 U.SiApp.D.C. at 36L-366, 396-397,4L5 F.2d

941.-946,976-9TT.SeealsoWashingtonGasL¡ghtCo.v.Baker,suproîole 356,90U.S,App.D.C.at104-105, 195F.2dat35.

See note 16, supro.

See text supro at notes 35L-356

See text infro at notes 394-403.

See text infro at notes 394-403. Our decision today in Bebchick v. Washington Metropolitan Area Transit Comm'n, supro note 3,

disposes of part of the gain from the transfer of Transit's depreciable assets below the line by requiring that 5252,688 of that ga¡n

be credited to Transit's riders' fund. See Bebchick v. Washington Metropolitan Area Transit Comm'n, supro note 3, Part Vl at note
173.
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See note 394, infra,

Pub.L. No. 92-5L7, 86 Stat. 999 (L9721. See text lnlro at notes 394-403.

The Act gave congressional consent to amendments to the Compact, supro note L2, empowering the Washington Metropolitan
Area Transit Authority to "acquire the capital stock or transit facilit¡es of any private transit company" and to "perform transit
service . . . with transit facilities so acquired. . . ." 5 101(aX1), 86 Stat. 1000 (1972).

See text supro at notes 366-376.

National Capital Area Transit Act of 1972, $ 102(b), 86 Stat. 1001 (1972).

The National Capital Area Transit Act oÍ 1972, S 102(d), 86 Stat, t00L (L972), provides that Transit "may. . . continue to exist as"

a District of Columbia Corporation and that "[n]othing in this Act shall be construed so as to cause or require the corporate

dissolution of" Transit.

It is well-settled that a cause of action in restltution is not terminated by the death of the transferor of the benefit or by the

death of the recipient of it. Restatement of Rest¡tution 5 149(a) (1937). Applying this principle to the corporate "person" here, it
is clear that Trans¡t's restitutional obligations will survive the demise of its operat¡ng franchise.

This follows from the Transit Authority Compact, supro note 12, which in art. Xl, 5 51, directs the Washington Metropolltan Area

Transit Authority (Authority) to provide for the performance of transit service, with facilities owned or controlled by it, by

contract with private transit companies, railroads or other persons; and in art. Xlll, 5 60, confers upon the Authority's board of
directors exclusive jurisdiction to fix the rates and fares to be charged for service performed by transit fac¡lities owned or
corltrolled by the Authority, and provides that the Commission "shall have no authority with respect thereto, or w¡th respect to
any contractor in connection with the operation by it of transit facilit¡es owned or controlled by the Authority."

The Transit Authority Compact, supro note 12, in art. Xlll, 5 59, provides that "[e]xcept as provided herein, this Title" -the Transit

Authority Compact in its entirety-"shall not affect the functions and jurisdiction of" the Commission "as granted by Titles I and ll

of this Compact"-the Transit Regulation Compact in its entirety-"over the transportation therein specified and the persons

engaged therein and the Authority shall have no jurisdiction with respect thereto." The National Capital Area Transit Act of t972
did not authorize any change in this provision, nor did it disturb the Commission's existing jurisdiction over any carrier which

furnishes service otherwise than as a contractor for operation of transit facilities owned or controlled by the Authority. The

restitutional rights and liabilities remaining at stake in the case at bar arose, of course, while Transit operated as an individual

ca rrie r.

See text supro at notes 351-356.

See text supro at notes 366-376

Perhaps unnecessarily, but out of an abundance of precaution, we point out that the takeover pursuant to the National Capital

AreaTransit Actof IgT2doesnotmoottheissueswhichtheproceedingsonremand,andthereafterinthiscourt,contemplate.
While any question as to the continuing operability of an unsuperseded fare order might become moot at the point of takeover-a

matter on which we express no opinion-no such question arises in this case. Order No. 773 has long since been displaced by later

fare orders. See note 354, supra, and accompanying text. We have held that Order No. 773 is invalid and that it never had a valid

operation. See text suprã at notes 351-356. We reiterate that rights and llab¡lities were generated during the past era of the

order's actual operation, the amounts of which await precise determination. See text supra at notes 366-376. The issues in that

regard are not moot. See Southern Pac, Co. v. lCC,219 U,S.433,452,31" S.Ct.288,55 L.Ed.2d 283 (1911); Curciov. Unìted States,

354 U.S. 1"I8,127-128 n.7,77 S.Ct. 1145, 1 L.Ed.2d t225 (1957); Bebchick v. Public Serv. Comm'n, supro note 185, 115

U.S.App. D,C. at ZL9 2L9, 318 F.2d at 189-190; Associated Press v. tCC, 1.46 U,S.App. D.C. 36I, 365 n. 29, 452 t.2d 1290, 1294 n. 29

(1971). Moreover, there are also special funds, including one in this very case, which have been set up under Commission control
for purposes that remain unfulfilled. See, e. 9., Bebchick v. Washington Metropolitan Area Transit Comm'n, supra note 3; D.C.

Transit Sys., lnc. (Order No. 1052)¡ supro note 354,85 P.U.R.3d at 13; D.C. Transit Sys., lnc. (Order No.773), supra no|e3LL,72
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P.U.R.3d at 133-134. See also D.C, Transit Sys., lnc. (Order No. 9521, supra note 2l-1, The question of disposition of those

funds-which the exigencies of restitution could affect-is not moot. Market Street Ry. v. Railroad Comm'n,324 U.S. 548,553,65
S.Ct. 770, 89 L.Ëd. 1171 (1945). ln sum, the need to resolve these problems keeps this litigation very much alive for the further
proceedings this opinion envisions.

Throughout this opinion, when reference is made to the farepayers' right to receive gains to the extent of the "depreciation

reserves," it is assumed that any depreciation deficiency due on the asset because of its premature retirement is first eliminated

and the investors are compensated to that extent, See o/so, note 39, infro.

2 See Part ll B 2 a(21, infro at 840

3 See Part ll B 2, infra at838.

Supro at 808, As discussed in my Part ll B 2 c, infro at 843, this is to a considerable extent merely a restatement of the majority's

risk of capital loss analysis. The better basis for its equity balancing method is the demise of the fair value system as discussed in

Part lll of the majority opinion, supro.

5 Fordiscussionofthisconversion-relationship notion,seePartll B2a,infraat838.

6 See Part ll C infro at 844.

7 See Part ll C, infra and Part ll of the majority's opinion, supro,

s That is, the figure usdd in fixing the rates is the original cost of the asset rather than the appreciated value thereof

The method the court adopted to "charge" the farepayers was to leave the retired asset in the rate base thus increasing the

return to the investors at the farepayers' expense. Under normal circumstances assets not "used and useful" in the company's

operatlons are not included in the rate base.

The two ways in which investors could have been already compensated for the risk are: (1,) if through any accounting method
(such as amortization) the investors have already been compensated; and (2) if the investor has been compensated by a higher

rate of return because of assumingthe risk. Minneapolis Street Ry, v. Mìnneapolis.251 Minn.43,86 N.W.2d 657,668 (1957).

The method adopted by the court here for putting the loss on the farepayers was slightly different than in Boker. C/. note 9,

supro.The retired asset was not included in the rate base, but the company sought to amortize the loss over a 1-0-year period as

an operating expense. "But in both cases IBaker an d Minneapolis] the fundamental issue is whether the consumer or the investor

will bear the loss." 86 N.W.2d at 667.

tn re Revision ìn Rates Fìled by Plainfield-Union Water Co., 57 N.J.Super. 1"58, 154 A.2d 201',205,211 (1959); Minneapolis-Street

Ry. Co., 31, P.U.R,3ci 141- (Minn. Ry. & Warehouse Comm'n 1959); Wyoming Gas Co., 40 P.U.R.3d 509 (Wyo. Pub. Serv. Comm'n

1961).

However, special circumstances dictated a sharing between consumers and investors. We affirmed in D. C. Transit Sys., lnc. v. P.

U. C., 110 U.S.App.D.C. 241,292F.2d734 (1961").See discussion infro, Part ll B 2 a(2) at 840'

See text accompanying note 55 supro, and further discussion infra, Part ll B 2 a at 838.

Supro at798

Aside from the cases discussed infra, the pet¡tioners loosely cite Baker, and Minneapolis, supro note 11 (petitioners' brief at 18),

for their position on the land. However, as effectively pointed out in Respondent's brief (at L2-13) these cases dealt only with
depreciable properties (plant and equipment) and have no applicability to nondepreciable real estate.

4
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1,0

11

1.2

13
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The majority correctly states that none of our decisions upholding Commission orders can be interpreted as a decision on the
merits of this issue.

1"9

18 The Commission's reasoning was correct simply becouse land is nondepreciable

It is true that the Commission cited Board of Pub. Util. Comm'rs v, New York Tel. Co., 271 U"S. 23,32, 46 S.Ct. 363, 70 L.Ed. 808
(1926) in support of this analysis. While the majority's criticism of that case as standing for this proposition has my concurrence,
see note 82 supra, it nevertheless appears that the Commission is correct ant dor reasons discussed infro that its conclusion can

stand despite this faulty premise.

20 Supro at798

2T The Kentucky agency had adopted a system of accounts providing for the charging of losses and for the crediting of profits on
land sales, not to consumers, but rather to the utllity's earned surplus account. 458 S.W.2d at 779.

And note especially that this system was adopted in spite of the fact that Priest lists Kentucky as an original cost jurisdiction. 1- A.

Priest, Principles of Public Utility Regulation 145-146 (1969). This figures importantly in evaluating the "fair value" analysis of the
majority at Part lll supro, See, Part ll C infra. Such accounting procedures are in fact compatible with original cost doctrines such

as prevail in our jurisdiction.

Supra a|798.

"lf land becomes of no further use and is disposed of at a profit, the investor is entitled to the profi! or, if sold at a loss, the
investor must sufferthe loss." D.C. Trans¡t Sys., lnc. (Order No.245) 48 P.U,R.3d 385, 400 (WMATC 1963).

A system which allowed for "depreciating" land and charging the depreciation to the farepayers was apparently permissible in
Columbus Gas & Fuel Co. v. Pub. Util. Comm'n of Ohio, 292 U.5. 398, 410-411, 54 S.Ct. 763,78 L.Ed. 1327 (l-934).

Under the old PUC, the Code so provided. 43 D.C.Code SS 309, 310, 314 (1951); see D.C. Transit Sys., lnc. v. P.U.C., supro note !3.

This is also observed in today's companion cases Nos, 23,720 and 24,398.

Text accompanying note 310, supra.

Supra at798.

The majority refers to both depreciable and nondepreciable assets in the same breath with respect to risk of loss. See, e.9., suprq
at 809-8LL, However, on analysis, the only real threat of loss claimed by the majority as lo lond is declining market value due to
obsolescence,

31 See e.9., suprø at 807-808, 810-811

32 See supro at 834-836.

33 The identical cases are cited for both nondepreciable and depreciable assets. Compore note L94 wlth note L92 supra,

On the other hand, the argument can always be made that just because most land values have consistently risen in our times,
that does not mean they will invariably continue to do so. And there are conceivable hypothetical s¡tuations in which, for
example, certa¡n easements useful and valuable while in service, become totally worthless when transferred to nonoperating
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35

status (e. g., track easements down the center of a street)

I find it inapplicable on more fundamental grounds.

38

39

36 See, e. g.,text accompanying notes 325,327,supra; seeolso Part llB2 c, infra at843.

37 See Pa rt ll B 2 c, infrø at 843.

But see td. An equally large part consists of a restatement of the first "doctrinal consideration."

Throughout this opinion, the term "over and above" gains will be used to refer to gains realized on the disposition (or transfer

below the line) of a depreciable asset, over and above the depreciation reserves (that amount contributed by the farepayers

toward the depreciation ofthe asset) and assumes that any depreciation deficiency due to premature retirement ofthe asset is

also covered by the gains. Thus it is profit over and above the total original depreciable cost ofthe asset.

ln ordering Transit to allocate the proceeds of the sale in the manner described, the PUC declared:
,,ln light of the franchise of the company requiring a gradual program of conversion from railway to bus operations over a7-year

periodfrom July24,lg56,weareunabletodisassociatetheinstanttransactlonfromtheimminentretirementof all rail property

under the mandate contained in the franchise. We cannot ignore the probability that full provision for depreciation will not have

been provided when the rail facilities are abandoned and retired by reason of conversion. The company has consistently taken

the position that any retirement loss in this connection should be recovered by charges against the customers, and the staff has

heretofore indicated its agreement. However, if the customers are to be required to bear the burden of extraordinary retirement

losses incident to the whole conversion program, it appears equitable that they should share, at least to some extent, in

extraordinary retirement gains of the nature here under consideration."

D.C. Transit Sys., lnc., 30 P.U.R.3d 405,412 {D.C.Pub.Ut¡ls. Comm'n 1959).

4L The asset, the "Georgia & Eastern Terminal," apparently consisted of land and structures and thus had both depreciable and

nondepreciablecomponents.Thediscussioninthiscase,dealtonlywiththe depreciøble segments'

42 See note 39, supra.

For non-conversion-related equities, see Part ll B 2 b, infra at 842

See supro at 836-838.

It is recognized that these nonrelated nondepreciable properties represent a very small portion of the assets involved

ln this regard it is also noteworthy that the farepayers must bear the cost of maintenance on the properties while in operating

status.

At the time of acquisition the assets were valued on Capital's books at approximately $23.8 million, Transit's purchase price was

about S13.S million-but the investors had to make up the S10 million difference through the acquisition adjustment account as

described in the majority opinion. However, the marketvalue oi the assets was apparently somewhat higher, exactly how much

higher being a debatable point. See majority opinion, supra at n. L1. lt should be noted that technically Capital was acquired by

Transit through a purchase of stock. Text accompanying note 257, supro. The majority consistently fails to make a distinction

between acqu¡sitlon by purchase of the assets and by purchase of stock. See, e. g., supra at 812. lt would have been more precise

to maintain this distinction between the two methods, especially since it partially explains the purchase price below book value.

The principal reason behind this "bargain" in the purchase of Capital's stock was simply that there were no other acceptable

offers at the time. The legislative history of the Franchise Act shows that the Senate originally passed a version under which the

transit system would be publicly owned for an interim period of three years until a suitable buyer could be found. S.Rep.No.L79L,

g4th Cong., 2d Sess. (1956). Prior to this "proposals were received from six applicants for the permit and detailed conferences

were held with each. However, the Public Utilities Commission reported that none of the applicants met the requirements
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considered essential for the issuance of a permit, and no further proposals by private individuals have been submitted to date."
ld. al2. Since private ownership was deemed preferable, the conference report indicated that the final arrangement ultimately
agreed upon to give the franchise to Transit was considered more acceptable. H.R.Rep.No.275t,84th Cong., 2d Sess. (1956). lt
was apparently a simple case of the price being driven down by a dearth of buyers. lt is apparent that the prospects were

somewhat less than attractive.

On page 815 of the majority opinion, enormous dividends are alluded to. This figure was derived from the Committee Report

cited at note27L, but is based on a comparison with the $500,000 cash investment figure rather than the S13.5 million original
investment in the company and as such is somewhat misleading and emotional. Since those years, Transit's investors have

apparently been doing substantially worse.See, No. 24,398.

I feel it is incorrect as to all cases involving land, of course

See text accompanying notes 197, L99,200-04,209,211, supro.

"At the outset, we lay aside the rule that capital gain accompanies risk of capital loss," Supra at811,

Consisting of the factors I have summarized in Part ll B 2 b, supro at 842, 843.

Part lllof the majority opinion, supro aL800-805,

Supra at795

This is also the approach taken by the majority in 24,398. There the majority refers to the applicable accounting system but
cavalierly dismisses it as a "technical poiùrt." No, 24,398, 158 U.S.App. D,C. at -,485 F.2d at 886.

Supra at798.

Supra note 306
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t994 WL 6ro165 (Tenn.P.S.C.)

Re A+ Communications, Inc.

Docket No. 92-1398

May rB, 1994
Tennessee Public Service Commission

ORDER ON REMAND

This matter is before the Tennessee Public Service Commission upon (A) the Petition of Bell South Telecommunications,

lnc. dlbla South Central Bell Telephone Company ('Bell') to withdraw its tariff for paging serviçes within the State of
Tennessee and transfer its assets and authority to provide paging selices within the State of Tennessee to A+
Communications, Inc. ('A+') arrd (B) the application of A+ to acquire Bell's assets and landline authority to provide paging

services in Tennessee. This matter was set for hearing and heard on April 20, 1994, before Ralph B. Christian, II,
Administrative Judge. On May 6, 1994 the Administrative Judge issued his lnitial Order recommending that the application

for transfer of Bell's landline paging authority be approved and that Bell's petition to withdraw its tariffs for paging services

be granted, No exceptions to the Initial Order were filed.

The Commission considered this matter at the Commission Conference held on May 18, 1994, It was concluded after careful

consideration of the entire record, including the Administrative Judge's Initial Order and all applicable laws and statutes, that

the Administrative Judge's Initial Order should be approved and the authority should be transferred, The Commission further

ratifies and adopts the findings and conclusions of the Administrative Judge as its own. IT IS THEREFORE ORDERED:

l. The transfer of Bell's paging assets and operating authority within every area in the State of Tennessec in which Bell

currently has general landline local exchange telephone service authority to A+ shall be, and it is here, approved;

2. The terms and conditions of this transfer as set forth in an Asset Purchase Agreement entered into by Bell and A+ on June

15,1992, and subsequently amended, on November 16,1992, and, on August 20,1993, are hereby approved;

3. Upon consummation of such transfer, Bell shall be allowed to withdraw its one-way paging tariffs; cease providing paging

serviçe in Tennessee; and shall thereafter have no certificated authority to provide paging services pursuant to its general

landline local exchange telephone service authority anywhere within the State of Tennessee. This sale and transfer shall not

impair, alter, affect or modifu South Central Bell's rights and authority to offer existing or future telecommunications

services in local exchanges throughout Tennessee except for one-way paging services;

4, Upon consummation of the transfer, Bell shall account for the sale by recognizing a gain on the sale in accordance with

Uniform System of Accounts (USOA) Part 32 accounting requirements. This gain shall be recognized in the intrastate

regulated results via an amortization ofthe gain over a period offive years beginning on January 1,1994, and therefore, be

included in results in setting rates;

5. Upon consummation of such transfer, A+ shall thereafter have the authority to erect and operate transmitters emitting

one-way radio paging signals and to provide paging services in every area within the State of Tennessee in which Bell is
currently authorized to serve as a general landline local exchange telephone service provider;

6. A+ shall file tariffs with the Commission for all service areas in which it proposes to provide paging services;

7. Any parfy aggrieved with the Commission's decision in this rnatter may file a Petition for Reconsideration with the

Cornmission within ten (10) days from and after the date of this Order; and

8. Any party aggrieved with the Comrnission's decision in this matter has the right of judicial review by filing a Petition for
Review in the Tennessee Court of Appeals, Middle Section, within sixty (60) days from and after the date of this Order.
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ATTEST;

Paul Allen EXECUTIVE DIRECTOR
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r9B4 WL roz8458 (Tenn.P.S.C.), 6g P.U.R.4th5z4

Iìe Kingsport Power Company
Intervenor: Kingsport Power Users Association

No. U-84-7308

November rS, rg84
Tennessee Public Service Commission

Before Bissell, chairman, and Cochran, commissioner

By the COMMISSION:

Order

This matter is before the Tennessee Public Service Commission upon the fìling of a petition by Kingsport Power Company
on May 15, 1984, requesting a rate increase of $2,044,592,

This docket was set for hearing and was heard by Chairman Keith Bissell and Commissioner Jane G. Eskind at the National
Guard Armory, West Stone Drive, Kingsport, Tennessee, on October 13,1984.

The following appearances were entered at the hearing: Thomas Arthur Scott, Jr,, Kingsport, Kevin F. Duffy, Columbus,
Ohio, both appearing on behalf of the petitioner, Kingsport Power Company; Bruce Shine, Kingsport, appearing on behalf of
intervenor, Kingsport Power Users Association; Henry Walker, Nashville, appearing on behalf of the commission's staff.

l. Statemenî of Facß

Kingsport Power Company, a wholly owned subsidiary of American Electric Power Company (AEP), serves approximately
35,000 customers living in a 220 square mile area in the counties of Sullivan, Hawkins, and Washington, Tennessee, and

including the city of Kingsport and the town of Mount Carmel. Kingsport Power Company has no poweroperating facilities
of its own and merely distributes electric power which it purchases from Appalachian Power Company (APCO), another
subsidiary of AEP whose wholesale rates are regulated by the Federal Energy Regulatory Commission (FERC).

In its petition, Kingsport Power Company requested a rcvenue increase of 3.7 per cent or $2,044,592 to offset increased
operating expense and to provide the company with an adequate return on its investment. The proposed tariffs as filed with
the petition allocates substantially all of the increase to the residential and small commercial customers of Kingsport Power
Company.

Prefiled testimony on behalf of the petitioner was entered by John E. Faust, president of Kingsport Power Company; Bruce
Barber, vice president, finance, American Electric Power Service Corporation, New York, New York; Clifford M, LaGraw,
supervisor of regulatory and statistics section, Roanoke, Virginia; John Soper, consultant with the utility regulatory and

advisory services group of Coopers and Lybrand; Dennis W. Bethel, senior rate analyst with the American Electric Power
Service Corporation (AEPSC), a wholly owned subsidiary of American Electric Power Company, and Louis R, Jahn,

manager-rate research and rate design, division of American Electric Power Service Corporation.

The staff presented prefiled testimony through its witnesses Athan Gibbs, David Hood, Hal Novak, and Archie Hickerson.

At the outset. of the hearing, cornpany president John Faust testified that the company was willing to aocept the stafls
accounting adjustments in the areas of rate base, revenues, and expenses and the company was willing to accept a return on
rate base of 13.37 per cent (16 per cent on equity), which is within the range recommended by the staff. Mr. Faust pointed out
that the return was lower than the 13.52 per cent return that the commission awarded in the last rate case, two years prior. A
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return of 13.37 per cent would require a rate increase of $1,086,203.

In light of the fact that the company accepted the adjustments as set forth by the staff the company did not offer any

additional witnesses but did ask that alt of the company's witnesses' prefiled testimony and exhibits be entered into the

record as ifread.

Staff witness Hickerson summarized the adjustments the staff made to the rate case as hled by the company. He stated that as

a result of the investigation the staff recommend that the cotnmission adopt a rate base of 527,291,925 and a level of
operating revenues and expenses that produce a net operating income of $3,085,408. Mr. Hickerson went further to
reçommend that the company be allowed to earn 15.75 per cent on its common equity, resulting in a rate increase of
$1,038,859,

The commission's statutory duty in this proceeding is to determine just and reasonable rates of the company as provided by

TCA Par 65-5-203.It shall be the duty of the commission to approve any such proposed increase in rates upon being satisfied

after full hearing that the same is just and reasonable, The traditional approach utilized by this commission has been to

examine the evidence presented and discuss the issues that evolve during the course of the hearing. These issues normally

include 1he seleclion of a ksf period and the determination of the proper amounts of revenues, expenses, and rate base which

are projected during the test period. The commission must also decide upon the fair rate of retum which the company will be

allowed to earn on its investment.

ä. Findings

A,. Test Period

'Test period' is a term peculiar to regulation. It refers to a period of tirne, usually twelve months, during which the

commission examines a company's revenues and expenses under existing rates and calculates the company's rate of return on

its investment in rate base during that period.

There are generally two types oftest periods that are accepted in rate-making proceeding: historical and forecast. Regardless

of the approach used, the ultimate goal of a test period is to approximate the interrelationship between revenues, expenses'

net operating income, and rate base which can be expected to exist during the initial period the new rates will be in effect,

In the present case, both the company and the staffadopted the l2-month period ended December 31, 1983, adjusted for

known and anticipated changes through December, 1985. It is our opinion that this period is appropriate for evaluating the

company's rates and we therefore also adopt it for this case.

B. Revenues ønd Expenses

The major adjustment proposed by the staff to operating revenues and expenses as presented by the çompany was for

additional revenues and expenses related to the projected increase ofelectricity for the adjusted test year. These adjustments

were summarized by Mr. Hickerson in his direct testimony at the hearing. Mr. Hickerson stated that the staff increased

revenues by $6,521,730, which was primarily to reflect additional sales to industrial and large commercial customers. He

stated that the adjustment was made after contacting these customers and that the staff had discussed their projection of
purchases for 1985 with Kingsport Power. Mr. Hickerson also stated that corresponding adjustments were made to reflect the

increase in purchased power costs and the additional investment needed to serve these customers.

In snmmarizing the stafPs adjustments, Mr. Hiclierson pointed out that the staff increased other expenses and taxes by

$601,628. He pointed out that $215,000 of this amount resulted from including the projected cost of an additional overhead

line maintenance crew and a tree trimming crew. Mr. Hickerson further stated that an additional 537,741 was included to

reflect additional salaries and wages for the adjusted test year.
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The siaff also increased other operating taxes by $300,917. Of this amount, $253,910 was allocated for gross receipt taxes

that the company will incur during 1985. In addition, Mr. Hickerson stated that the staff made an adjustment to reduce federal

income tax by $506,118. Approximately $480,000 of this amount resulted from the staffs excluding the amortization of
federal income tax on unbilled revenue as of December 31, 1983.'

It is our opinion that the level ofrevenue and expenses developed by the staffand adopted by the company as shown on the

following page, is approximate for evaluating the company's revenue requirement for 1985,

C. Rate Base

The company submitted a proposed rate base of $27,078,606, while the staff proposed a rate base of $27,291,925. The reason

for the difference is the fact that the staff included additional projected electric plant that will be needed to serve certain

customers during 1985. The projected additional revenue from these customers was also included by the staff. The staff also

made an adjustment to increase the company's working capital by 5292,206. Additional adjustments were tnade to increase

the company's accumulated deferred federal income tax and to include as a deduction the deferred gain related to the sale of
the company's service building.

We have considered all of the adjustments made by the staff to the rate base as presented by the company, togetherwith the

fact that the company has adopted the rate base as adjusted by the staff. We find that the rate base of 527,291,925 as

developed by the staff and as shown on the following page, is approximate and shotrld be used in evaluating the company's

future revenue requirements.

KINGSPORT POWER COMPANY

INCOME STATEMENT FOR THE TWELVE MONTHS ENDED DECEMBER 31, 1983, AS ADJUSTED

Company Adjustments Staff

Operating Revenues:

Sales of Electricity $54,705,53 8 $6,821 ,730 s61,527 "268

203,361 203,36r

Total Operating Revenues $54,908,899 $6,821,730 s61,730,629

Operating Expenses

0

Purchase Power $43,226,672 s6,297,420 s49,524,092
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Depreciation

Taxes Other Than FIT and Tn Excise

Tennessee Excise Tax................
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--Def. FIT.,.

--Def. ITC,.........,,.,..
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4,620,180 259,228 4,g7g,4og

1,259,915 8,629 1,267,444

2,340,898 300,917 2,641,975

32,854 32,854

63 0,1 84 -606,762 23,422

54,622 1 09,850 164,472

142,000 -9,274 132,726

$826,806 -506, I 85 $320,621

s52,273,371 96,392,862 $s 8,666,233

s2,635,528 $428,868 $3,064,396

-5,607 -5,607

41,717 41,717

-1 5,098 - 15,098

$2,656,540 $428,868 $3,085,408

0

Total Federal Income Tax..................

Total Operating Expenses

Operating Income......,...,.

Contributions (net of taxes)

AFUDC

Interest on Customer Deposits

Adjusted Operating Income............
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KINGSPORT POWER COMPANY

AVERAGE RATE BASE FOR THE TWELVE MONTHS ENDED DECEMBER 31, 1983, AS ADJUSTED

Company Adjustment

Additions

Elestric Plant in Service $39,81 8,673 $257,719 $40,076,392

Completed Const. not Class 297,827 297,827

Construction Work in Progress 560,564 560,564

Plant Held for Future Use.,,,.,...,.,,,;., 24,193 24,193

Working Capital Requirement.,...... 510,246 292,206

TotalAdditions $41,211,503 $549,925 s4t,761,428

Deductions:

Accum u I ated Deprec i ation $11,780,676 $4,315 $l1,784,991

Customer Deposits 468,601 468,601

Contributions in Aid of Const 497,199 497,199

Customer Advances for Const.,..... 517,382 517,382

Staff

802,452

Accum. Deferred FIT 61,620 74,304 135,924
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Accum. Deferred ITC 807,419 807,419

Accum. Deferred Gain,.,............. 0 257,987 257,987

Total Deductions... $14,132,897 $336,606 $ 14,469,503

Average Rate Base s27,078,606 $213,319 $27,291,925

D, Depreciation Rates

The company presented through its witness, John S. Soper, a depreciation study of its electric plant in sen¿ice as of December
31, 1983. The purpose of the study was to review and recommend appropriate annual depreciation accrual rates for the

çompany to use in computing annual book depreciation. Both the staffand the company adopted the proposed rates as a basis

for revenue requirement and incorporated such rates in the company's cost of service. The commission finds that such rates

are appropriate and approves the company's use of such rates in keeping its books. Said revised depreciation accrual rates

shall be made effective on the first day of the month following the date of this order.

E, Rate of Return and Rate Design

Having determined the appropriate rate base, expense and rçvenue levels for the test period, we will now consider what rate

of return the company should earn on its investment. The supreme court of Tennessee has directed that the company must be

given a reasonable opportunity to earn in return [sic] that is within the 'range of reasonableness' in light of evidence in the

record and the comrnission's independent evaluation of the current economic climate. Cll? Indtlstries v 'l'ennessee Pt¡l't.

,Ssruçç_Çs.$dstion (l'enn S_up l9_90) 599 SW2ct 536.

The deterrnination of a rate of return within a'zone of reasonableness' is a highly subjective decision and among the most

difficult of this commission's regulatory responsibilities. Highly qualified expert witnesses studying the same data often

reach radically different conclusions as to a utility's cost of capital. It is our duty, however, not simply to çhoose one expert's
opinion or another but to examine the foundations of that opinion, apply our own expertise and judgment, and arrive at a çost

of capital which balances the needs of the commission [sic] and its investors with the public interest. See Re Area Rate
pr¡¡cee¿ing lbr Pçaniarffi (19ó8) 390 tJS 747.791.75 PUR3d 2-s7.201, Ed 2d 312.88 S Ct 1344.

In this case, company president John Faust stated at the outset of the hearing that the aompany would be willing to accept in

this case a return on equity of l6 per cent even through [sic] the coÍìpany's expert witness had recommcnded a return of 17

per çent. Mr. Faust also asked that the resulting rate increase be imposed primarily on residential users in acçordance with the

company's cost-of-service studies which indicated that those customers are presently subsidized, to varying degrees, by

industrial and commercial customers. Staff witness Hickerson recommended a return on equity of 15.75 per cent based on the

same capital structure used by the company (38 per cent equity and 62 per cent debt). Mr. Hickerson also stated that a return

of 16 per cerrt would be within his recommended range and a'fair' result in this case, Mr. Hickerson offered no testimony on

rate design. Arthur Smith, testifying on behalf of Kingsport Power Users Association, said that the association recommended

that the commission award the company a 16 per cent return on equity as long as the resulting rate increases were spread

evenly across all customer classes. Mr. Smith also pointed to a number of questionable assumptions underlying the

company's cost-of-service study and recommended that the comrrission, at the tirne of the company's next rate flrling, hire an

independent consultant to conduct a new such study specifically applicable to Tennessee ratepayers. Thc staff, in its



TPUC Docket No. 19-00062
CA Response to Limestone DR No. 1-14

posthearing brief, recommended in light of the testimony of Mr. Faust, Mr, Hickerson, and Mr. Smith that the commission
adopt Mr. Smith's proposed compromise on the issues of rate-of-return and rate design which would result in a revenue

award of $1,086,203,

It is apparent from the testimony and briefs that all parties to this case have reached substantial agreement on these two
issues. This agreement is not binding on the commission, however, which must make an independent determination of
whether or not a l6 per cent return on equity is fair and reasonable. After examining the testimony of witnesses Hickerson

and Barber, the commission finds that a return of 15.75 per cent is more consistent with the earnings of comparable utility
companies and a more accurate estimation of the cost of equity capital during the coming year than 16 per cent, The

determination of a fair return is hardly an exact science and Mr. Hickerson candidly admitted thal a 16 per cent return is a
'fair' result since it falls within the upper limit of his own recommended range. We see no reason, however, to depart from

his recommended return of 15.75 per cent merely because the company and intervenors are willing to agree to a 16 per cent

return, If l6 per cent is within the 'range ofreasonableness,' a return of 15.75 per açnt, or 25 basis points less, is not beyond

that range. We therefore adopt Mr, Hickerson's recommendation on the cost of equity which results in a revenue award of
$ 1,038,859.

On the issue of rate design, we agree with Mr. Smith that the company's cost-of-seryice study--which was not based on

actual operations in Tennessee-- is based on several questionable assumptions conceming the allocation of plant costs. While
the commission has stated in the past that we will move toward the implementation cost-based rates, we must be assured that

those costs are properly allocated among customer classes. We will therefore adopt Mr. Smith's recommendation that, until
these questions can be settled by an independent investigation of the company's costs in Tennessee, we direct that the rate

increase awarded in this case be spread evenly among the various tariffed groups. We agree and adopt, however, the other

tariff changes which were recommended by the company and not opposed by any party.

The company has filed with the commission revised rates consistent with this order. The commission staff has reviewed these

tariffs and recommends that we approve thenr. We therefore will accept the cotnpany's tariffs for filing, for service rendered

on and after the date ofthis order,

Footnotes

In its filing, the company requested a provision for the tax effect ofthe test-year balance ofunbilled revenue to be collected over a

three-year period. The company included this adjustment because the Internal Revenue Service (lRS) has established a strong

position to include unbilled revenue in taxable income and the company's ratepayers have received the beneiits associated with the

exclusion lrorn taxable income of unbilled revenue since 1974. The staffhas rejected this adjustment on the grounds that resolution
ofthese disallowances by the IRS may not occur for at least three to five years and because it is merely a proposed revenue agent's

adjustment. This comrnission agrees with the stafls elimination of this adjustment at this time. However, this commission

recognizes that the company's ratepayers have enjoyed the rate-making benefit ofthe exclusion from taxable income ofunbilled
revenue and will consider such an adjustment ifthis issue is resolved in favorofthe IRS position.
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