STATE OF TENNESSEE

Office of the Attorney General

Frsr” B SR Filed Electronically TRA Docket Office
SR | 12/08/2015

HERBERT H. SLATERY IlII
ATTORNEY GENERAL AND REPORTER

P.O. BOX 20207, NASHVILLE, TN 37202
TELEPHONE (615)741-3491
FACSIMILE (615)741-2009

December 8, 2015

ATTN: Sharla Dillon
Tennessee Regulatory Authority
502 Deaderick Street
Nashville, TN 37243

Re:  Petition of Kingsport Power Company d/b/a AEP Appalachian Power General
Rate Case, Docket 15-00093

Dear Mrs. Dillon:

For reference during the status conference scheduled for today, the ease of reference by
any party or expert participating by teleconference in the status conference, and for inclusion in
the record, attached as Attachment A is an Affidavit of Ralph Smith, CPA; and, as Attachment
B, a case, Duncan v. Duncan, 789 S.W.2d 557 (Tenn.Ct.App. 1990).

The original and copies will be hand-delivered later today.

Please contact me with any questions.

Sincerely,

Wayné M. Irvin

Assistant Attorney General
Enclosures
CC: Kelly Cashman-Grams, Hearing Officer

David Foster, Division Chief
All parties of record



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was served via U.S. Mail or

electronic mail upon:

William K. Castle

Director, Regulatory Services
VA/TN

Three James Center

1051 E. Cary Street, Suite 1100
Richmond, VA 23219-4029
wkeastle@aep.com

James R. Bacha, Esq.

Hector Garcia, Esq.

American Electric Power Service
Corporation

One Riverside Plaza

P.O. Box 16637

Columbus, OH 43216
irbacha(@aep.com

hgarcial (@Waep.com

William C. Bovender, Esq.
Joseph B. Harvey, Esq.
Hunter, Smith & Davis, LLP
1212 N. Eastman Road

P.O. Box 3740

Kingsport, TN 37664
bovender(@hsdlaw.com
jharvey@hsdlaw.com

Henry Walker, Esq.

Bradley Arant Boult Cummings LLP
1600 Division Street, Suite 700
Nashville, TN 37203
hwalker(@babc.com

Charles B. Welch, Jr., Esq.
Farris Bobango, PLC

Bank of America Plaza

414 Union Street, Suite 1105
Nashville, TN 37219
cwelch@farris-law.com

James M. Van Nostrand

275 Orchard Dr.

Pittsburgh, PA 15228
jvannostrand(@eq-research.com

Beren Argetsinger

401 Harrison Oaks Blvd., Suite 100
Cary, NC 27513
bargetsinger(@kfwlaw.com

Michael J. Quinan, Esq.
Christian & Barton, LLP

909 East Main St., Suite 1200
Richmond, VA 23219
mgquinan(@chlaw.com

This the 8" day of December, 2015.

N%W

WAYNEM. IRVIN
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IN THE TENNESSEE REGULATORY AUTHORITY
AT NASHVILLE, TENNESSEE

IN RE: )

)
PETITION OF KINGSPORT POWER )
COMPANY d/b/a AEP APPALACIHIAN ) DOCKET NO. 15-00093
POWER FOR A GENERAL RATE )
INCREASE )

)

AFFIDAVIT

I, RALPH SMITH, CPA, hereby certify that:

1. I am an individual and a resident of the State of Michigan, and make this
Affidavit in support of Consumer Protection and Advocate Division of the Office of the

Tennessee Attorney General (“Consumer Advocate”).

2. I am retained as an expert witness for the Consumer Advocate in this matter. I
recently filed testimony and appeared before the TRA for the B&W Pipeline rate case, Docket

15-00042.

3. I have reviewed my records and the case file regarding the discovery that has been
submitted by the Consumer Advocate to Kingsport Power Company d/b/a AEP Appalachian

Power (“Company,” “KgPCo” or “Kingsport™).

4. The quantity and content of the discovery submitted by the Consumer Advocate

to the Company are reasonable and necessary at this stage of the proceedings.

5. I participated in a number of recent regulatory proceedings involving electric

utility affiliates of KgPCo in Kentucky, West Virginia and Virginia.

s



6. In a rate case involving Kentucky Power Company, an affiliate of KgPCo, in

Kentucky Public Service Commission Case No. 2014-00396, the following discovery occurred:

Kentucky PSC Staff 1 DR — 58 questions

Office of the Kentucky Attorney General’s 1" DR — 419 questions

Kentucky School Boards Assoc. 1* DR ~ 11 questions

Kentucky Industrial Utility Customers, Inc 1% DR — 100 questions

Kentucky PSC Staff 2" DR -114 questions

Kentucky Industrial Utility Customers 2™ DR — 26 questions

Kentucky School Boards Assoc. 2™ DR ~ 6 questions

Office of the Kentucky Attorney General’s 2™ DR -115 questions + 9 confid questions

e The discovery from the Kentucky Power rate case is summarized in the following
table:
Party Name 1%t round 2" round question count Total questions
count
KY PSC 58 114 172
Office of the AG 419 124 543
KY School Board 11 6 17
KY Industrial Utility 100 26 126
Customers
Totals: 588 270 858
8. In a rate case involving Appalachian Power Company (“APCo”) and Wheeling

Power Company (“WPCo”) before the West Virginia Public Service Commission, Case No. 14-

1152-E-42T et al., the following discovery occurred:




1" DR of SW\A — 32 questions {they are a steel production co)
1" DR of CA ~ 97 questions

2" (R ol CA - 75 questlons

1" DR of Kroger Co, — 4 questians

2nd DR of SWVA— 19 guestions

1" DR of CA - 32 questions

4™ DR of CA—43 questlons

3'“ DR of SWVA — 23 questions

2™ DR of Kroger Co, ~ 2 questions

1" DR of WY Enerpy users group — 3 questions

3" DR of Kreger Co. - 8 questions
4" DR of Kroger Co -3 questions
5" DR.of CA =~ 26 questions

6" DR of CA - 1 question

4" OR of SWYA - 8 questions

2" DR of 5taff = 17 questions

3" DIt of Stafi - 32 questions

4™ OR of Staff - 11 questions

7 DR of CA - 2 questions

9. The discovery from the APCo/WPCo West Virginia rate case is summarized in

the following table:

Party " a 3t 2 5% o 7™ | Total

name round round round round round round round | per
count count count count count | count count | party

cA 97 75 32 a3 26 1 2 276

Kroger |4 2 8 E] 0 0 0 17

Co. I SE—

SWvA |32 19 23 8 0 0 0 82

wv a 0 o o 0 0 0 3

Ensrgy

Users

Graup

PSCStaff | * 17 n 11 0 0 0 60

Totsl 136 as 5 85 % 1 2 438

10.  In abiennial earnings review case involving APCo before the Virginia

Corporation Commission, Case No. PUE-2014-00026, the discovery occurred listed in the
attached “Exhibit A” — “Discovery Report - APCO Rate Case - PUE-2014-00026” consisting of

113 pages, which was provided to me by the Virginia Attorney General's office.
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11.  The discovery from the APCo Virginia biennial review case is summarized in the

following table:

ApCo Rate Case Virginia {PUE-2014-00026)

Party Discovery Requests Asked
OAG 275

SCC S89

SOl 60

SELC 11

Total 435

12.  The quantity of discovery submitted by the Consumer Advocate in the current
case to KgPCo is substantially less than the discovery of KgPCo’s affiliates, Kentucky Power

Company (in Kentucky), APCo/WPCo (in West Virginia) and APCo (in Virginia).

14.  The quantity and content of the discovery submitted by the Consumer Advocate
in the current case to KgPCo is believed to be appropriate in content based on the issues

identified to date that are being presented in the current KgPCo rate case.

15.  Asthis proceeding moves forward and more issues are identified, it may be
reasonable and necessary for the Consumer Advocate to request additional discovery. In fact,
the Procedural Schedule provides for a second round of intervenor data requests due January 11,

2016.



An appendix of my background and qualifications in public utility regulatory

16.
appears in the attached “Exhibit B.”
The above is true and correct to the best of my knowledge and belief.

17.
FURTHER AFFIANT SAITH NOT.
AColih C At

RALPH SMITH

Sworn Yt%and subscribed before me
2015.

this )7/ Nday of

(wlowe MY,

NOTARY PUBLIC
My commission expires: / / // ? / QOA l

CHRIGTIN MtLER
NOTARY PURLIC, BTA
MNVMYT&“"

© MY COMMSHION
mnmmg‘:’z’
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EXHIBIT
B



Attachment RCS-1
QUALIFICATIONS OF RALPH C. SMITH

Accomplishments

Mr. Smith's professional credentials include being a Certified Financial Planner™ professional, a
Certified Rate of Return Analyst, a licensed Certified Public Accountant and attorney. He
functions as project manager on consulting projects involving utility regulation, regulatory policy
and ratemaking and utility management. His involvement in public utility regulation has included
project management and in-depth analyses of numerous issues involving telephone, electric, gas,
and water and sewer utilities.

Mr. Smith has performed work in the field of utility regulation on behalf of industry, public service
commission staffs, state attorney generals, municipalities, and consumer groups concerning
regulatory matters before regulatory agencies in Alabama, Alaska, Arizona, Arkansas, California,
Connecticut, Delaware, Florida, Georgia, Hawaii, Illinois, Indiana, Kansas, Kentucky, Louisiana,
Maine, Maryland, Massachusetts, Michigan, Minnesota, Mississippi, Missouri, New Jersey, New
Mexico, New York, Nevada, North Carolina, North Dakota, Ohio, Oregon, Pennsylvania, South
Carolina, South Dakota, Tennessee, Texas, Utah, Vermont, Virginia, Washington, Washington DC,
West Virginia, Canada, Federal Energy Regulatory Commission and various state and federal
courts of law. He has presented expert testimony in regulatory hearings on behalf of utility
commission staffs and intervenors on several occasions.

Project manager in Larkin & Associates' review, on behalf of the Georgia Commission Staff, of the
budget and planning activities of Georgia Power Company; supervised 13 professionals;
coordinated over 200 interviews with Company budget center managers and executives; organized
and edited voluminous audit report; presented testimony before the Commission. Functional areas
covered included fossil plant O&M, headquarters and district operations, internal audit, legal,
affiliated transactions, and responsibility reporting. All of our findings and recommendations were
accepted by the Commission.

Key team member in the firm's management audit of the Anchorage Water and Wastewater Utility
on behalf of the Alaska Commission Staff, which assessed the effectiveness of the Utility's
operations in several areas; responsible for in-depth investigation and report writing in areas
involving information systems, finance and accounting, affiliated relationships and transactions,
and use of outside contractors. Testified before the Alaska Commission concerning certain areas of
the audit report. AWWU concurred with each of Mr. Smith's 40 plus recommendations for
improvement.

Co-consultant in the analysis of the issues surrounding gas transportation performed for the law
firm of Cravath, Swaine & Moore in conjunction with the case of Reynolds Metals Co. vs. the
Columbia Gas System, Inc.; drafted in-depth report concerning the regulatory treatment at both
state and federal levels of issues such as flexible pricing and mandatory gas transportation.

Lead consultant and expert witness in the analysis of the rate increase request of the City of Austin
- Electric Utility on behalf of the residential consumers. Among the numerous ratemaking issues
addressed were the economies of the Utility's employment of outside services; provided both
written and oral testimony outlining recommendations and their bases. Most of Mr. Smith's
recommendations were adopted by the City Council and Utility in a settlement.
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Key team member performing an analysis of the rate stabilization plan submitted by the Southern
Bell Telephone & Telegraph Company to the Florida PSC; performed comprehensive analysis of
the Company's projections and budgets which were used as the basis for establishing rates.

Lead consultant in analyzing Southwestern Bell Telephone separations in Missouri; sponsored the
complex technical analysis and calculations upon which the firm's testimony in that case was
based. He has also assisted in analyzing changes in depreciation methodology for setting telephone
rates.

Lead consultant in the review of gas cost recovery reconciliation applications of Michigan Gas
Utilities Company, Michigan Consolidated Gas Company, and Consumers Power Company.
Drafted recommendations regarding the appropriate rate of interest to be applied to any over or
under collections and the proper procedures and allocation methodology to be used to distribute
any refunds to customer classes.

Lead consultant in the review of Consumers Power Company's gas cost recovery refund plan.
Addressed appropriate interest rate and compounding procedures and proper allocation
methodology.

Project manager in the review of the request by Central Maine Power Company for an increase in
rates. The major area addressed was the propriety of the Company's ratemaking attrition adjustment
in relation to its corporate budgets and projections.

Project manager in an engagement designed to address the impacts of the Tax Reform Act of 1986
on gas distribution utility operations of the Northern States Power Company. Analyzed the
reduction in the corporate tax rate, uncollectibles reserve, ACRS, unbilled revenues, customer
advances, CIAC, and timing of TRA-related impacts associated with the Company's tax liability.

Project manager and expert witness in the determination of the impacts of the Tax Reform Act of
1986 on the operations of Connecticut Natural Gas Company on behalf of the Connecticut
Department of Public Utility Control - Prosecutorial Division, Connecticut Attorney General, and
Connecticut Department of Consumer Counsel.

Lead Consultant for The Minnesota Department of Public Service ("DPS") to review the Minnesota
Incentive Plan ("Incentive Plan") proposal presented by Northwestern Bell Telephone Company
("NWB") doing business as U S West Communications ("USWC"). Objective was to express an
opinion as to whether current rates addressed by the plan were appropriate from a Minnesota
intrastate revenue requirements and accounting perspective, and to assist in developing
recommended modifications to NWB's proposed Plan.

Performed a variety of analytical and review tasks related to our work effort on this project.
Obtained and reviewed data and performed other procedures as necessary (1) to obtain an
understanding of the Company's Incentive Plan filing package as it relates to rate base, operating
income, revenue requirements, and plan operation, and (2) to formulate an opinion concerning the
reasonableness of current rates and of amounts included within the Company's Incentive Plan
filing. These procedures included requesting and reviewing extensive discovery, visiting the
Company's offices to review data, issuing follow-up information requests in many instances,
telephone and on-site discussions with Company representatives, and frequent discussions with
counsel and DPS Staff assigned to the project.
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Lead Consultant in the regulatory analysis of Jersey Central Power & Light Company for the
Department of the Public Advocate, Division of Rate Counsel. Tasks performed included on-site
review and audit of Company, identification and analysis of specific issues, preparation of data
requests, testimony, and cross examination questions. Testified in Hearings.

Assisted the NARUC Committee on Management Analysis with drafting the Consultant Standards
for Management Audits.

Presented training seminars covering public utility accounting, tax reform, ratemaking, affiliated

transaction auditing, rate case management, and regulatory policy in Maine, Georgia, Kentucky,
and Pennsylvania. Seminars were presented to commission staffs and consumer interest groups.

Previous Positions

With Larkin, Chapski and Co., the predecessor firm to Larkin & Associates, was involved
primarily in utility regulatory consulting, and also in tax planning and tax research for businesses
and individuals, tax return preparation and review, and independent audit, review and preparation
of financial statements.

Installed computerized accounting system for a realty management firm.

Education

Bachelor of Science in Administration in Accounting, with distinction, University of Michigan,
Dearborn, 1979.

Master of Science in Taxation, Walsh College, Michigan, 1981. Master's thesis dealt with
investment tax credit and property tax on various assets.

Juris Doctor, cum laude, Wayne State University Law School, Detroit, Michigan, 1986. Recipient
of American Jurisprudence Award for academic excellence.

Continuing education required to maintain CPA license and CFP® certificate.

Passed all parts of CPA examination in first sitting, 1979. Received CPA certificate in 1981 and
Certified Financial Planning certificate in 1983. Admitted to Michigan and Federal bars in 1986.

Michigan Bar Association.

American Bar Association, sections on public utility law and taxation.
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Partial list of utility cases participated in:

79-228-EL-FAC
79-231-EL-FAC
79-535-EL-AIR
80-235-EL-FAC
80-240-EL-FAC
U-1933*
U-6794
81-0035TP
81-0095TP
81-308-EL-EFC
810136-EU
GR-81-342
Tr-81-208
U-6949

8400

18328

18416
820100-EU
8624

8648

U-7236
U6633-R
U-6797-R
U-5510-R

82-240E
7350

RH-1-83
820294-TP
82-165-EL-EFC
(Subfile A)
82-168-EL-EFC
830012-EU
U-7065

8738
ER-83-206
U-4758

8836

8839

83-07-15
81-0485-WS
U-7650

83-662
U-6488-R
U-15684

7395 & U-7397
820013-WS
U-7660
83-1039
U-7802
83-1226
830465-EI
U-7777

U-7779

Cincinnati Gas & Electric Company (Ohio PUC)

Cleveland Electric Illuminating Company (Ohio PUC)

East Ohio Gas Company (Ohio PUC)

Ohio Edison Company (Ohio PUC)

Cleveland Electric Illuminating Company (Ohio PUC)

Tucson Electric Power Company (Arizona Corp. Commission)
Michigan Consolidated Gas Co. --16 Refunds (Michigan PSC)
Southern Bell Telephone Company (Florida PSC)

General Telephone Company of Florida (Florida PSC)

Dayton Power & Light Co.- Fuel Adjustment Clause (Ohio PUC)
Gulf Power Company (Florida PSC)

Northern States Power Co. -- E-002/Minnesota (Minnesota PUC)
Southwestern Bell Telephone Company (Missouri PSC))

Detroit Edison Company (Michigan PSC)

East Kentucky Power Cooperative, Inc. (Kentucky PSC)
Alabama Gas Corporation (Alabama PSC)

Alabama Power Company (Alabama PSC)

Florida Power Corporation (Florida PSC)

Kentucky Utilities (Kentucky PSC)

East Kentucky Power Cooperative, Inc. (Kentucky PSC)

Detroit Edison - Burlington Northern Refund (Michigan PSC)
Detroit Edison - MRCS Program (Michigan PSC)

Consumers Power Company -MRCS Program (Michigan PSC)
Consumers Power Company - Energy conservation Finance
Program (Michigan PSC)

South Carolina Electric & Gas Company (South Carolina PSC)
Generic Working Capital Hearing (Michigan PSC)

Westcoast Transmission Co., (National Energy Board of Canada)
Southern Bell Telephone & Telegraph Co. (Florida PSC)

Toledo Edison Company(Ohio PUC)

Cleveland Electric Illuminating Company (Ohio PUC)
Tampa Electric Company (Florida PSC)

The Detroit Edison Company - Fermi IT (Michigan PSC)
Columbia Gas of Kentucky, Inc. (Kentucky PSC)
Arkansas Power & Light Company (Missouri PSC)

The Detroit Edison Company — Refunds (Michigan PSC)
Kentucky American Water Company (Kentucky PSC)
Western Kentucky Gas Company (Kentucky PSC)
Connecticut Light & Power Co. (Connecticut DPU)
Palm Coast Utility Corporation (Florida PSC)
Consumers Power Co. (Michigan PSC)

Continental Telephone Company of California, (Nevada PSC)
Detroit Edison Co., FAC & PIPAC Reconciliation (Michigan PSC)
Louisiana Power & Light Company (Louisiana PSC)
Campaign Ballot Proposals (Michigan PSC)

Seacoast Utilities (Florida PSC)

Detroit Edison Company (Michigan PSC)

CP National Corporation (Nevada PSC)

Michigan Gas Utilities Company (Michigan PSC)

Sierra Pacific Power Company (Nevada PSC)

Florida Power & Light Company (Florida PSC)
Michigan Consolidated Gas Company (Michigan PSC)
Consumers Power Company (Michigan PSC)
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U-7480-R
U-7488-R
U-7484-R
U-7550-R
U-7477-R**
18978
R-842583
R-842740
850050-E1
16091

19297
76-18788AA
&76-18793AA

85-53476AA
& 85-534785AA

U-8091/U-8239
TR-85-179%*
85-212
ER-85646001

& ER-85647001
850782-EI &
850783-El
R-860378
R-850267
851007-WU

& 840419-SU
G-002/GR-86-160
7195 (Interim)
87-01-03
87-01-02

3673-

29484

U-8924

Docket No. 1
Docket E-2, Sub 527
870853

880069**
U-1954-88-102

T E-1032-88-102
89-0033
U-89-2688-T
R-891364

F.C. 889

Case No. 88/546*

87-11628*

890319-E1
891345-E1

ER 8811 0912)
6531

Michigan Consolidated Gas Company (Michigan PSC)
Consumers Power Company — Gas (Michigan PSC)

Michigan Gas Utilities Company (Michigan PSC)

Detroit Edison Company (Michigan PSC)

Indiana & Michigan Electric Company (Michigan PSC)
Continental Telephone Co. of the South Alabama (Alabama PSC)
Dugquesne Light Company (Pennsylvania PUC)

Pennsylvania Power Company (Pennsylvania PUC)

Tampa Electric Company (Florida PSC)

Louisiana Power & Light Company (Louisiana PSC)

Continental Telephone Co. of the South Alabama (Alabama PSC)

Detroit Edison - Refund - Appeal of U-4807 (Ingham
County, Michigan Circuit Court)

Detroit Edison Refund - Appeal of U-4758

(Ingham County, Michigan Circuit Court)

Consumers Power Company - Gas Refunds (Michigan PSC)
United Telephone Company of Missouri (Missouri PSC)
Central Maine Power Company (Maine PSC)

New England Power Company (FERC)

Florida Power & Light Company (Florida PSC)
Dugquesne Light Company (Pennsylvania PUC)
Pennsylvania Power Company (Pennsylvania PUC)

Florida Cities Water Company (Florida PSC)

Northern States Power Company (Minnesota PSC)

Gulf States Utilities Company (Texas PUC)

Connecticut Natural Gas Company (Connecticut PUC))
Southern New England Telephone Company

(Connecticut Department of Public Utility Control)

Georgia Power Company (Georgia PSC)

Long Island Lighting Co. (New York Dept. of Public Service)
Consumers Power Company — Gas (Michigan PSC)

Austin Electric Utility (City of Austin, Texas)

Carolina Power & Light Company (North Carolina PUC)
Pennsylvania Gas and Water Company (Pennsylvania PUC)
Southern Bell Telephone Company (Florida PSC)

Citizens Utilities Rural Company, Inc. & Citizens Utilities
Company, Kingman Telephone Division (Arizona CC)
Illinois Bell Telephone Company (Illinois CC)

Puget Sound Power & Light Company (Washington UTC))
Philadelphia Electric Company (Pennsylvania PUC)

Potomac Electric Power Company (District of Columbia PSC)
Niagara Mohawk Power Corporation, et al Plaintiffs, v.
Gulf+Western, Inc. et al, defendants (Supreme Court County of
Onondaga, State of New York)

Dugquesne Light Company, et al, plaintiffs, against Gulf+
Western, Inc. et al, defendants (Court of the Common Pleas of
Allegheny County, Pennsylvania Civil Division)

Florida Power & Light Company (Florida PSC)

Gulf Power Company (Florida PSC)

Jersey Central Power & Light Company (BPU)

Hawaiian Electric Company (Hawaii PUCs)
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R0901595

90-10

89-12-05
900329-WS
90-12-018
90-E-1185

R-911966
1.90-07-037, Phase I1

U-1551-90-322
U-1656-91-134
U-2013-91-133
91-174%**

U-1551-89-102

& U-1551-89-103
Docket No. 6998
TC-91-040A and
TC-91-040B

9911030-WS &
911-67-WS
922180

7233 and 7243
R-00922314

& M-920313C006
R00922428
E-1032-92-083 &
U-1656-92-183

92-09-19
E-1032-92-073
UE-92-1262
92-345

R-932667
U-93-60**
U-93-50**
U-93-64

7700
E-1032-93-111 &
U-1032-93-193
R-00932670
U-1514-93-169/
E-1032-93-169
7766

93-2006- GA-AIR*
94-E-0334
94-0270

94-0097
PU-314-94-688
94-12-005-Phase 1
R-953297
95-03-01

95-0342
94-996-EL-AIR
95-1000-E

Equitable Gas Company (Pennsylvania Consumer Counsel)
Artesian Water Company (Delaware PSC)

Southern New England Telephone Company (Connecticut PUC)
Southern States Utilities, Inc. (Florida PSC)

Southern California Edison Company (California PUC)

Long Island Lighting Company (New Y ork DPS)

Pennsylvania Gas & Water Company (Pennsylvania PUC)
(Investigation of OPEBs) Department of the Navy and all Other
Federal Executive Agencies (California PUC)

Southwest Gas Corporation (Arizona CC)

Sun City Water Company (Arizona RUCO)

Havasu Water Company (Arizona RUCO)

Central Maine Power Company (Department of the Navy and all
Other Federal Executive Agencies)

Southwest Gas Corporation - Rebuttal and PGA Audit (Arizona
Corporation Commission)

Hawaiian Electric Company (Hawaii PUC)

Intrastate Access Charge Methodology, Pool and Rates

Local Exchange Carriers Association and South Dakota
Independent Telephone Coalition

General Development Utilities - Port Malabar and

West Coast Divisions (Florida PSC)

The Peoples Natural Gas Company (Pennsylvania PUC)
Hawaiian Nonpension Postretirement Benefits (Hawaiian PUC)

Metropolitan Edison Company (Pennsylvania PUC)
Pennsylvania American Water Company (Pennsylvania PUC)

Citizens Utilities Company, Agua Fria Water Division

(Arizona Corporation Commission)

Southern New England Telephone Company (Connecticut PUC)
Citizens Utilities Company (Electric Division), (Arizona CC)
Puget Sound Power and Light Company (Washington UTC))
Central Maine Power Company (Maine PUC)

Pennsylvania Gas & Water Company (Pennsylvania PUC)
Matanuska Telephone Association, Inc. (Alaska PUC)
Anchorage Telephone Utility (Alaska PUC)

PTI Communications (Alaska PUC)

Hawaiian Electric Company, Inc. (Hawaii PUC)

Citizens Utilities Company - Gas Division

(Arizona Corporation Commission)

Pennsylvania American Water Company (Pennsylvania PUC)
Sale of Assets CC&N from Contel of the West, Inc. to

Citizens Utilities Company (Arizona Corporation Commission)
Hawaiian Electric Company, Inc. (Hawaii PUC)

The East Ohio Gas Company (Ohio PUC)

Consolidated Edison Company (New York DPS)

Inter-State Water Company (Illinois Commerce Commission)
Citizens Utilities Company, Kauai Electric Division (Hawaii PUC)
Application for Transfer of Local Exchanges (North Dakota PSC)
Pacific Gas & Electric Company (California PUC)

UGI Utilities, Inc. - Gas Division (Pennsylvania PUC)

Southern New England Telephone Company (Connecticut PUC)
Consumer Illinois Water, Kankakee Water District (Illinois CC)
Ohio Power Company (Ohio PUC)

South Carolina Electric & Gas Company (South Carolina PSC)
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Non-Docketed
Staff Investigation
E-1032-95-473
E-1032-95-433

GR-96-285
94-10-45
A.96-08-001 et al.

96-324
96-08-070, et al.

97-05-12
R-00973953

97-65

16705
E-1072-97-067
Non-Docketed
Staff Investigation
PU-314-97-12
97-0351

97-8001

U-0000-94-165

98-05-006-Phase [
9355-U

97-12-020 - Phase I
U-98-56, U-98-60,
U-98-65, U-98-67
(U-99-66, U-99-65,
U-99-56, U-99-52)
Phase II of
97-SCCC-149-GIT
PU-314-97-465
Non-docketed
Assistance
Contract Dispute

Non-docketed Project
Non-docketed Project

Citizens Utility Company - Arizona Telephone Operations
(Arizona Corporation Commission)

Citizens Utility Co. - Northern Arizona Gas Division (Arizona CC)
Citizens Utility Co. - Arizona Electric Division (Arizona CC)
Collaborative Ratemaking Process Columbia Gas of Pennsylvania
(Pennsylvania PUC)

Missouri Gas Energy (Missouri PSC)

Southern New England Telephone Company (Connecticut PUC)
California Utilities’ Applications to Identify Sunk Costs of Non-
Nuclear Generation Assets, & Transition Costs for Electric Utility
Restructuring, & Consolidated Proceedings (California PUC)

Bell Atlantic - Delaware, Inc. (Delaware PSC)

Pacific Gas & Electric Co., Southern California Edison Co. and
San Diego Gas & Electric Company (California PUC)
Connecticut Light & Power (Connecticut PUC)

Application of PECO Energy Company for Approval of its
Restructuring Plan Under Section 2806 of the Public Utility Code
(Pennsylvania PUC)

Application of Delmarva Power &Light Co. for Application of a
Cost Accounting Manual and a Code of Conduct (Delaware PSC)
Entergy Gulf States, Inc. (Cities Steering Committee)
Southwestern Telephone Co. (Arizona Corporation Commission)
Delaware - Estimate Impact of Universal Services Issues
(Delaware PSC)

US West Communications, Inc. Cost Studies (North Dakota PSC)
Consumer Illinois Water Company (Illinois CC)

Investigation of Issues to be Considered as a Result of Restructuring of Electric
Industry (Nevada PSC)

Generic Docket to Consider Competition in the Provision

of Retail Electric Service (Arizona Corporation Commission)

San Diego Gas & Electric Co., Section 386 costs (California PUC)
Georgia Power Company Rate Case (Georgia PUC)

Pacific Gas & Electric Company (California PUC)

Investigation of 1998 Intrastate Access charge filings

(Alaska PUC)

Investigation of 1999 Intrastate Access Charge filing

(Alaska PUC)

Southwestern Bell Telephone Company Cost Studies (Kansas CC)
US West Universal Service Cost Model (North Dakota PSC)

Bell Atlantic - Delaware, Inc., Review of New Telecomm.

and Tariff Filings (Delaware PSC)

City of Zeeland, MI - Water Contract with the City of Holland, MI
(Before an arbitration panel)

City of Danville, IL - Valuation of Water System (Danville, IL)
Village of University Park, IL - Valuation of Water and

Sewer System (Village of University Park, Illinois)
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E-1032-95-417

T-1051B-99-0497

T-01051B-99-01035

A00-07-043

T-01051B-99-0499

99-419/420
PU314-99-119

98-0252
00-108

U-00-28
Non-Docketed

00-11-038
00-11-056
00-10-028

98-479

99-457
99-582

99-03-04
99-03-36

Civil Action No.

98-1117

Case No. 12604
Case No. 12613
41651

13605-U
14000-U
13196-U

Non-Docketed
Non-Docketed

Application No.
99-01-016,
Phase I
99-02-05
01-05-19-RE03

G-01551A-00-0309

00-07-043

Citizens Utility Co., Maricopa Water/Wastewater Companies

etal. (Arizona Corporation Commission)

Proposed Merger of the Parent Corporation of Qwest

Communications Corporation, LCI International Telecom Corp.,

and US West Communications, Inc. (Arizona CC)

US West Communications, Inc. Rate Case (Arizona CC)

Pacific Gas & Electric - 2001 Attrition (California PUC)

US West/Quest Broadband Asset Transfer (Arizona CC)

US West, Inc. Toll and Access Rebalancing (North Dakota PSC)

US West, Inc. Residential Rate Increase and Cost Study Review

(North Dakota PSC

Ameritech - Illinois, Review of Alternative Regulation Plan

(Illinois CUB)

Delmarva Billing System Investigation (Delaware PSC)

Matanuska Telephone Association (Alaska PUC)

Management Audit and Market Power Mitigation Analysis of the Merged Gas
System Operation of Pacific Enterprises and Enova Corporation (California
PUC)

Southern California Edison (California PUC)

Pacific Gas & Electric (California PUC)

The Utility Reform Network for Modification of Resolution E-3527 (California
PUC)

Delmarva Power & Light Application for Approval of its Electric and Fuel
Adjustments Costs (Delaware PSC)

Delaware Electric Cooperative Restructuring Filing (Delaware PSC)
Delmarva Power & Light dba Conectiv Power Delivery Analysis of Code of
Conduct and Cost Accounting Manual (Delaware PSC)

United Illuminating Company Recovery of Stranded Costs (Connecticut OCC)
Connecticut Light & Power (Connecticut OCC)

West Penn Power Company vs. PA PUC (Pennsylvania PSC)

Upper Peninsula Power Company (Michigan AG)

Wisconsin Public Service Commission (Michigan AG)

Northern Indiana Public Service Co Overearnings investigation (Indiana UCC)
Savannah Electric & Power Company — FCR (Georgia PSC)

Georgia Power Company Rate Case/M&S Review (Georgia PSC)

Savannah Electric & Power Company Natural Gas Procurement and Risk
Management/Hedging Proposal, Docket No. 13196-U (Georgia PSC)
Georgia Power Company & Savannah Electric & Power FPR Company Fuel
Procurement Audit (Georgia PSC)

Transition Costs of Nevada Vertically Integrated Utilities (US Department of
Navy)

Post-Transition Ratemaking Mechanisms for the Electric Industry
Restructuring (US Department of Navy)

Connecticut Light & Power (Connecticut OCC)

Yankee Gas Service Application for a Rate Increase, Phase 1-2002-IERM
(Connecticut OCC)

Southwest Gas Corporation, Application to amend its rate

Schedules (Arizona CC)

Pacific Gas & Electric Company Attrition & Application for a rate increase
(California PUC)
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97-12-020

Phase 11

01-10-10

13711-U

02-001
02-BLVT-377-AUD

02-S&TT-390-AUD
01-SFLT-879-AUD

01-BSTT-878-AUD

P404, 407, 520, 413
426, 427, 430, 421/
CI-00-712

U-01-85
U-01-34
U-01-83
U-01-87

96-324, Phase 11
03-WHST-503-AUD
04-GNBT-130-AUD
Docket 6914

Docket No.
E-01345A-06-009
Case No.

05-1278-E-PC-PW-42T

Docket No. 04-0113
Case No. U-14347

Case No. 05-725-EL-UNC

Docket No. 21229-U
Docket No. 19142-U
Docket No.
03-07-01REO1
Docket No. 19042-U

Docket No. 2004-178-E

Docket No. 03-07-02

Docket No. EX02060363,

Phases [&I1
Docket No. U-00-88

Phase 1-2002 IERM,
Docket No. U-02-075
Docket No. 05-SCNT-
1048-AUD

Docket No. 05-TRCT-
607-KSF

Docket No. 05-KOKT-

060-AUD
Docket No. 2002-747

Pacific Gas & Electric Company Rate Case (California PUC)

United Illuminating Company (Connecticut OCC)

Georgia Power FCR (Georgia PSC)

Verizon Delaware § 271(Delaware DPA)

Blue Valley Telephone Company Audit/General Rate Investigation (Kansas
CC)

S&T Telephone Cooperative Audit/General Rate Investigation (Kansas CC)
Sunflower Telephone Company Inc., Audit/General Rate Investigation
(Kansas CC)

Bluestem Telephone Company, Inc. Audit/General Rate Investigation
(Kansas CC)

Sherburme County Rural Telephone Company, dba as Connections, Etc.
(Minnesota DOC)

ACS of Alaska, dba as Alaska Communications Systems (ACS), Rate Case
(Alaska Regulatory Commission PAS)

ACS of Anchorage, dba as Alaska Communications Systems (ACS), Rate Case
(Alaska Regulatory Commission PAS)

ACS of Fairbanks, dba as Alaska Communications Systems (ACS), Rate Case
(Alaska Regulatory Commission PAS)

ACS of the Northland, dba as Alaska Communications Systems (ACS), Rate
Case (Alaska Regulatory Commission PAS)

Verizon Delaware, Inc. UNE Rate Filing (Delaware PSC)

Wheat State Telephone Company (Kansas CC)

Golden Belt Telephone Association (Kansas CC)

Shoreham Telephone Company, Inc. (Vermont BPU)

Atrizona Public Service Company (Arizona Corporation Commission)

Appalachian Power Company and Wheeling Power Company both d/b/a
American Electric Power (West Virginia PSC)

Hawaiian Electric Company (Hawaii PUC)

Consumers Energy Company (Michigan PSC)

Cincinnati Gas & Electric Company (PUC of Ohio)

Savannah Electric & Power Company (Georgia PSC)

Georgia Power Company (Georgia PSC)

Connecticut Light & Power Company (CT DPUC)

Savannah Electric & Power Company (Georgia PSC)

South Carolina Electric & Gas Company (South Carolina PSC)
Connecticut Light & Power Company (CT DPUC)

Rockland Electric Company (NJ BPU)

ENSTAR Natural Gas Company and Alaska Pipeline Company (Regulatory
Commission of Alaska)

Interior Telephone Company, Inc. (Regulatory Commission of Alaska)
South Central Telephone Company (Kansas CC)

Tri-County Telephone Company (Kansas CC)

Kan Okla Telephone Company (Kansas CC)
Northland Telephone Company of Maine (Maine PUC)
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Docket No. 2003-34
Docket No. 2003-35
Docket No. 2003-36
Docket No. 2003-37
Docket Nos. U-04-022,
U-04-023

Case 05-116-U/06-055-U
Case 04-137-U

Case No. 7109/7160
Case No. ER-2006-0315
Case No. ER-2006-0314
Docket No. U-05-043,44

A-122250F5000

E-01345A-05-0816
Docket No. 05-304
05-806-EL-UNC
U-06-45
03-93-EL-ATA,
06-1068-EL-UNC
PUE-2006-00065
G-04204A-06-0463 et. al
U-06-134

Docket No. 2006-0386
E-01933A-07-0402
G-01551A-07-0504
Docket No.UE-072300
PUE-2008-00009
PUE-2008-00046
E-01345A-08-0172
A-2008-2063737

08-1783-G-42T
08-1761-G-PC

Docket No. 2008-0083
Docket No. 2008-0266
G-04024A-08-0571
Docket No. 09-29
Docket No. UE-090704
09-0878-G-42T
2009-UA-0014

Docket No. 09-0319
Docket No. 09-414
R-2009-2132019
Docket Nos. U-09-069,
U-09-070

Docket Nos. U-04-023,
U-04-024

W-01303A-09-0343 &
SW-01303A-09-0343
09-872-EL-FAC &
09-873-EL-FAC

Sidney Telephone Company (Maine PUC)
Maine Telephone Company (Maine PUC)
China Telephone Company (Maine PUC)
Standish Telephone Company (Maine PUC)

Anchorage Water and Wastewater Utility (Regulatory Commission of Alaska)
Entergy Arkansas, Inc. EFC (Arkansas Public Service Commission)
Southwest Power Pool RTO (Arkansas Public Service Commission)
Vermont Gas Systems (Department of Public Service)

Empire District Electric Company (Missouri PSC)

Kansas City Power & Light Company (Missouri PSC)

Golden Heart Utilities/College Park Utilities (Regulatory Commission of
Alaska)

Equitable Resources, Inc. and The Peoples Natural Gas Company, d/b/a
Dominion Peoples (Pennsylvania PUC)

Arizona Public Service Company (Arizona CC)

Delmarva Power & Light Company (Delaware PSC)

Cincinnati Gas & Electric Company (Ohio PUC)

Anchorage Water Utility (Regulatory Commission of Alaska)

Duke Energy Ohio (Ohio PUC)

Appalachian Power Company (Virginia Corporation Commission)
UNS Gas, Inc. (Arizona CC)

Chugach Electric Association, Inc. (Regulatory Commission of Alaska)
Hawaiian Electric Company, Inc (Hawaii PUC)

Tucson Electric Power Company (Arizona CC)

Southwest Gas Corporation (Arizona CC)

Puget Sound Energy, Inc. (Washington UTC)

Virginia-American Water Company (Virginia SCC)

Appalachian Power Company (Virginia SCC)

Arizona Public Service Company (Arizona CC)

Babcock & Brown Infrastructure Fund North America, LP. and The Peoples
Natural Gas Company, d/b/a Dominion Peoples (Pennsylvania PUC)
Hope Gas, Inc., dba Dominion Hope (West Virginia PSC)

Hope Gas, Inc., dba Dominion Hope, Dominion Resources, Inc., and Peoples
Hope Gas Companies (West Virginia PSC)

Hawaiian Electric Company, Inc. (Hawaii PUC)

Young Brothers, Limited (Hawaii PUC)

UNS Gas, Inc. (Arizona CC)

Tidewater Utilities, Inc. (Delaware PSC)

Puget Sound Energy, Inc. (Washington UTC)

Mountaineer Gas Company (West Virginia PSC)

Mississippi Power Company (Mississippi PSC)

Illinois-American Water Company (Illinois CC)

Delmarva Power & Light Company (Delaware PSC)

Aqua Pennsylvania, Inc. (Pennsylvania PUC)

ENSTAR Natural Gas Company (Regulatory Commission of Alaska)

Anchorage Water and Wastewater Utility - Remand (Regulatory Commission of
Alaska)

Arizona-American Water Company (Arizona CC)

Financial Audits of the FAC of the Columbus Southern Power Company and
the Ohio Power Company - Audit I (Ohio PUC)
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2010-00036
E-04100A-09-0496
E-01773A-09-0472
R-2010-2166208,
R-2010-2166210,
R-2010-2166212, &
R-2010-2166214

PSC Docket No. 09-0602

10-0713-E-PC

Docket No. 31958
Docket No. 10-0467
PSC Docket No. 10-237
U-10-51

10-0699-E-42T

10-0920-W-42T
A.10-07-007
A-2010-2210326
09-1012-EL-FAC

10-268-EL FAC et al.

Docket No. 2010-0080
G-01551A-10-0458
10-KCPE-415-RTS
PUE-2011-00037
R-2011-2232243
U-11-100

A.10-12-005
PSC Docket No. 11-207
Cause No. 44022

PSC Docket No. 10-247

G-04204A-11-0158
E-01345A-11-0224
UE-111048 & UE-111049

Docket No. 11-0721
11AL-947E
U-11-77 & U-11-78

Docket No. 11-0767
PSC Docket No. 11-397
Cause No. 44075
Docket No. 12-0001
11-5730-EL-FAC

PSC Docket No. 11-528
11-281-EL-FAC et al.

Kentucky-American Water Company (Kentucky PSC)
Southwest Transmission Cooperative, IHnc. (Arizona CC)
Arizona Electric Power Cooperative, Inc. (Arizona CC)

Pennsylvania-American Water Company (Pennsylvania PUC)

Central Illinois Light Company D/B/A AmerenCILCO; Central Illinois Public
Service Company D/B/A AmerenCIPS; Illinois Power Company D/B/A
AmerenIP (Illinois CC)

Allegheny Power and FirstEnergy Corp. (West Virginia PSC)

Georgia Power Company (Georgia PSC)

Commonwealth Edison Company (Illinois CC)

Delmarva Power & Light Company (Delaware PSC)

Cook Inlet Natural Gas Storage Alaska, LLC (Regulatory Commission of
Alaska)

Appalachian Power Company and Wheeling Power Company (West Virginia
PSC)

West Virginia-American Water Company (West Virginia PSC)
California-American Water Company (California PUC)

TWP Acquisition (Pennsylvania PUC)

Financial, Management, and Performance Audit of the FAC for Dayton Power
and Light — Audit 1 (Ohio PUC)

Financial Audit of the FAC of the Columbus Southern Power Company and the
Ohio Power Company — Audit II (Ohio PUC)

Hawaiian Electric Company, Inc. (Hawaii PUC)

Southwest Gas Corporation (Arizona CC)

Kansas City Power & Light Company — Remand (Kansas CC)

Virginia Appalachian Power Company (Commonwealth of Virginia SCC)
Pennsylvania-American Water (Pennsylvania PUC)

Power Purchase Agreement between Chugach Association, Inc. and Fire Island
Wind, LLC (Regulatory Commission of Alaska)

San Diego Gas & Electric Company (California PUC)

Artesian Water Company, Inc. (Delaware PSC)

Indiana-American Water Company, Inc. (Indiana Utility Regulatory
Commission)

Management Audit of Tidewater Utilities, Inc. Affiliate Transactions (Delaware
Public Service Commission)

UNS Gas, Inc. (Arizona Corporation Commission)

Arizona Public Service Company (Arizona CC)

Puget Sound Energy, Inc. (Washington Utilities and Transportation
Commission)

Commonwealth Edison Company (Illinois CC)

Public Service Company of Colorado (Colorado PSC)

Golden Heart Utilities, Inc. and College Utilities Corporation (The Regulatory
Commission of Alaska)

Illinois-American Water Company (Illinois CC)

Tidewater Utilities, Inc. (Delaware PSC)

Indiana Michigan Power Company (Indiana Utility Regulatory Commission)
Ameren Illinois Company (Illinois CC)

Financial, Management, and Performance Audit of the FAC for Dayton Power
and Light — Audit 2 (Ohio PUC)

Delmarva Power & Light Company (Delaware PSC)

Financial Audit of the FAC of the Columbus Southern Power Company and the
Ohio Power Company — Audit IIT (Ohio PUC)
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Cause No. 43114-1GCC-
481

Docket No. 12-0293
Docket No. 12-0321
12-02019 & 12-04005
Docket No. 2012-218-E
Docket No. E-72, Sub 479
12-0511 & 12-0512

E-01933A-12-0291
Case No. 9311

Cause No. 43114-1GCC-10
Docket No. 36498
Case No. 9316
Docket No. 13-0192
12-1649-W-42T
E-04204A-12-0504
PUE-2013-00020
R-2013-2355276
Formal Case No. 1103
U-13-007
12-2881-EL-FAC

Docket No. 36989

Cause No. 43114-IGCC-11
UM 1633

13-1892-EL FAC

14-255-EL RDR

U-14-001
U-14-002
PUE-2014-00026
14-0117-EL-FAC

14-0702-E-42T

Formal Case No. 1119

R-2014-2428742
R-2014-2428743
R-2014-2428744
R-2014-2428745

Cause No. 43114-1GCC-
12/13

14-1152-E-42T

WS-01303A-14-0010
2014-000396
15-03-45"

A.14-11-003
U-14-111
2015-UN-049
15-0003-G-42T

Duke Energy Indiana, Inc. (Indiana Utility Regulatory Commission)

Ameren Illinois Company (Illinois CC)

Commonwealth Edison Company (Illinois CC)

Southwest Gas Corporation (Public Utilities Commission of Nevada)

South Carolina Electric & Gas (South Carolina PSC)

Dominion North Carolina Power (North Carolina Utilities Commission)
North Shore Gas Company and The Peoples Gas Light and Coke Company
(Illinois CC)

Tucson Electric Power Company (Arizona CC)

Potomac Electric Power Company (Maryland PSC)

Duke Energy Indiana, Inc. (Indiana Utility Regulatory Commission)
Georgia Power Company (Georgia PSC)

Columbia Gas of Maryland, Inc. (Maryland PSC)

Ameren Illinois Company (Illinois CC)

West Virginia-American Water Company (West Virginia PSC)

UNS Electric, Inc. (Arizona CC)

Virginia and Electric Power Company (Virginia SCC)
Pennsylvania-American Water Company (Pennsylvania PUC)

Potomac Electric Power Company (District of Columbia PSC)

Chugach Electric Association, Inc. (The Regulatory Commission of Alaska)
Financial, Management, and Performance Audit of the FAC for Dayton Power
and Light — Audit 3 (Ohio PUC)

Georgia Power Company (Georgia PSC)

Duke Energy Indiana, Inc. (Indiana Utility Regulatory Commission)
Investigation into Treatment of Pension Costs in Utility Rates (Oregon PUC)
Financial Audit of the FAC and AER of the Ohio Power Company — Audit I
(Ohio PUC)

Regulatory Compliance Audit of the 2013 DIR of Ohio Power Company (Ohio
PUC)

Chugach Electric Association, Inc. (The Regulatory Commission of Alaska)
Alaska Power Company (The Regulatory Commission of Alaska)

Virginia Appalachian Power Company (Commonwealth of Virginia SCC)
Financial, Management, and Performance Audit of the FAC and Purchased
Power Rider for Dayton Power and Light — Audit 1 (Ohio PUC)
Monongahela Power Company and The Potomac Edison Company (West
Virginia PSC)

Merger of Exelon Corporation, Pepco Holdings, Inc., Potomac Electric Power
Company, Exelon Energy Delivery Company, LLC, and New Special Purpose
Entity, LLC (District of Columbia PSC)

West Penn Power Company (Pennsylvania PUC)

Pennsylvania Electric Company (Pennsylvania PUC)

Pennsylvania Power Company (Pennsylvania PUC)

Metropolitan Edison Company (Pennsylvania PUC)

Duke Energy Indiana, Inc. (Indiana Utility Regulatory Commission)
Appalachian Power Company and Wheeling Power Company (West Virginia
PSC)

EPCOR Water Arizona, Inc. (Arizona CC)

Kentucky Power Company (Kentucky PSC)

Iberdrola, S.A. Et Al, and UIL Holdings Corporation merger (Connecticut
PURA)

San Diego Gas & Electric Company (California PUC)

ENSTAR Natural Gas Company (Regulatory Commission of Alaska)
Atmos Energy Corporation (Mississippi PSC)

Mountaineer Gas Company (West Virginia PSC)
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PUE-2015-00027 Virginia Electric and Power Company (Commonwealth of Virginia SCC)
Docket No. 2015-0022 Hawaiian Electric Company, Inc., Hawaii Electric Light Company, Inc., Maui
Electric Company Limited, and NextEra Energy, Inc. (Hawaii PUC)

15-0676-W-42T West Virginia-American Water Company (West Virginia PSC)

15-07-38™ Iberdrola, S.A. Et Al, and UIL Holdings Corporation merger (Connecticut
PURA)

15-26™ Iberdrola, S.A. Et Al, and UIL Holdings Corporation merger (Massachusetts
DPU)

15-042-EL-FAC Management/Performance and Financial Audit of the FAC and Purchased
Power Rider for Dayton Power and Light (Ohio PUC)

2015-UN-0080 Mississippi Power Company (Mississippi PSC

* Testimony filed, examination not completed

** Issues stipulated

*** Company withdrew case

" Testimony filed, case withdrawn after proposed decision issued
™ Issues stipulated before testimony was filed
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Duncan v. Duncan, 789 S.W.2d 557 (1990)

789 S.W.2d 557
Court of Appeals of Tennessee,
Middle Section, at Nashville.

Angelia Nicholson DUNCAN, Plaintiff/Appellant,
v.
Joseph Frank DUNCAN, Sr., Defendant/Appellee.

89-107-1I. | Jan.31,1990. | Permissionto Appeal Deniedby Supreme Court May 14, 1990.

Wife appealed from order of the Circuit Court, Davidson County, Muricl Robinson, J., denying her motion for relief from
judgment entered in divorce action. The Court of Appeals, Koch, J., held that evidence that husband had preliminary
conversations during divorce trial with professional associate which eventually led to negotiations resulting in sale of his
business for $5.5 million was insufficient to warrant relief from divorce judgment in which business was valued at only
$400,000.

Affirmed.

West Headnotes (15)

1

12]

31

4]

Appeal and Error &= Depositions, affidavits, or discovery

Trial court's discovery decisions are not immune from appellate review simply because they are discretionary.

5 Cases that cite this headnote

Pretrial Procedure & Objections and protective orders

Party opposing discovery must demonstrate with more then conclusory statements and generalizations that discovery
limitations being sought are necessary to protect party or person from annoyance, embarassment, oppression, or undue
burden or expense; trial court should decline to limit discovery if party seeking limitations cannot produce specific
facts to support its request. Rules Civ.Proc., Rule 26.03.

6 Cases that cite this headnote

Pretrial Procedure & Control by court in general
Pretrial Procedure & Other remedy, availability or prior use of

Trial court should balance competing interests and hardships involved when asked to limit discovery and should
consider whether less burdensome means for acquiring requested information are available. Rules Civ.Proc., Rule
26.03.

1 Cases that cite this headnote

Pretrial Procedure $= Objections and protective ordets

If trial court decides to limit discovery, reasonableness of its order will depend on character of information being
sought, issues involved, and procedural posture of case. Rules Civ.Proc., Rule 26.03.

YestlawNext © 2015 Thomson Reuters. Mo claim to original U.S. Government Works



Duncan v. Duncan, 789 S.W.2d 557 (1990)

[5]

[6]

71

8]

191

[10]

2 Cases that cite this headnote

Divorce &= Discovery

After wife filed motion for postjudgment relief challenging value given to husband's business in divorce proceeding,
order limiting wife's discovery was premature, where wife had not conducted any discovery with regard to her motion
when order was entered, and husband made no effort to show that scope or manner of wife's intended discovery was
unduly burdensome or oppressive or that it was repetitious of discovery that had already taken place. Rules Civ.Proc.,
Rules 26.02(1), 26.03, 60.02(2).

Cases that cite this headnote

Divorce #= Discovery

After wife filed motion for postjudgment relief in divorce action based on alleged fraudulent concealment of value
of husband's business, trial court should not have limited scope of discovery to evidence that was “available” at time
of trial; trial court should have permitted wife to discover any evidence reasonably calculated to lead to discovery of
evidence relevant to fraud issue, including evidence concerning negotiations and sale of business. Rules Civ.Proc.,
Rule 26.01.

1 Cases that cite this headnote

Divorce & Proceedings After Judgment

After wife filed motion for postjudgment relief challenging value given to husband's business in divorce proceeding,
discovery orders that were premature and unduly restrictive did not warrant reversal of trial court's denial of motion,
where wife was able to obtain discovery from virtually all persons and sources identified in her original discovery
requests. Rules App.Proc., Rule 36(b); Rules Civ.Proc., Rules 60.02, 60.02(2).

2 Cases that cite this headnote

Judgment &= Presumptions and burden of proof

Party seeking relief under rule providing for postjudgment relief has burden of proof. Rules Civ.Proc., Rule 60.02(2).

1 Cases that cite this headnote

Judgment &= Form and requisites of application in gencral
Judgment & Weight and Sufficiency of Evidence

In order to succeed, party moving for postjudgment relief must describe basis for relief with specificity, and must
show by clear and convincing evidence that postjudgment relief is warranted. Rules Civ.Proc., Rule 60.02.

17 Cases that cite this headnote

Judgment & Misconduct of Party or Counsel
Judgment & Perjury or false testimony

Both withholding evidence and knowing use of perjured testimony can provide grounds for granting postjudgment
relief. Rules Civ.Proc., Rule 60.02.
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(11]

[12]

[13]

114]

[15]

5 Cascs that cite this headnote

Divorce & Proceedings in general

Evidence that husband had preliminary conversations during divorce trial with professional associate which eventually
led to negotiations resulting in sale of his business for $5.5 million was insufficient to warrant relief from divorce
judgment in which business was valued at only $400,000; wife failed to prove that husband knew or possessed
information at time of trial that his share of business was worth more than $400,000. Rules Civ.Proc., Rule 60.02(2).

4 Cases that cite this headnote

Judgment &= Right to relief in general

“Catch-all” provision of rule providing for postjudgment relief is intended to provide such relief only in most unique,
exceptional, or extraordinary circumstances. Rules Civ.Proc., Rules 60.02, 60.02(2, 5).

7 Cases that cite this headnote

Judgment & Right fo relief in general

Standards of “catch-all” provision of rule providing for postjudgment relief are more demanding than those applicable
to other grounds for such relief. Rules Civ.Proc., Rules 60.02, 60.02(2, 5).

10 Cases that cite this headnote

Judgment &= Right to relief in general

“Catch-all” provision of rule providing for postjudgment relief is, generally, applicable to situations that are not
covered by other clauses in postjudgment relief rule or to cases of extreme hardship. Rules Civ.Proc., Rules 60.02,
60.02(2, 5).

8 Cases that cite this headnote

Divorce & Grounds in general

Wife who failed to show she was entitled to postjudgment relief on grounds of fraud, misrepresentation and
misconduct by husband at divorce trial was not entitled to relief under “catch-all” provision of postjudgment relief
rule. Rules Civ.Proc., Rules 60.02, 60.02(2, 5).

3 Cases that cite this headnote

Attorneys and Law Firms

*559 John W. Nolan, III, Philip W. Duer, Nashville, for plaintiff, appellant.

Charles H. Warfield, James G. Martin, III, Farris, Warfield & Kanaday, Nashville, for defendant, appellee.

OPINION
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Duncan v. Duncan, 789 S.W.2d 557 (1990)

KOCH, Judge.

This appeal involves a wife's protracted efforts to obtain post-judgment relief from the valuation placed on her husband's
business during divorce proceedings in the Circuit Court for Davidson County. Upon discovering that her husband sold his
business shortly after the divorce for much more than it had been valued at trial, the wife filed a Tenn.R.Civ.P. 60 motion
seeking to set aside the value originally placed on the business. The trial court denied the motion, and the wife has appealed
to this court. We have determined that the wife has not made out a case for post-judgment relief and, therefore, affirm the
dismissal of her motion.

L

Angelia Duncan and Joseph Duncan were married in January, 1951. They raised three children and worked hard during the
marriage, Mrs. Duncan in her family's dry cleaning business and Mr. Duncan in a security and alarm business he started in
1966. They separated in August, 1981 after Mr. Duncan became romantically involved with another woman. Mrs. Duncan filed
for divorce three months later.

The trial court heard the proof in May and July, 1982. One of the most hotly contested issues during the trial was the value
of Mr. Duncan's interest in the security and alarm business. Mr. Duncan did not give an opinton conceming the value of his
company; however, his accountants testified that his share of the business was worth between $250,000 and $400,000. Mrs.
Duncan's accountant testified that Mr. Duncan's share was worth $1.25 million.

In September, 1982, the trial court granted Mrs. Duncan a divorce on the grounds of cruel and inhuman treatment. The court
awarded Mrs. Duncan property worth more than $790,000 as her share of the marital estate and as alimony in solido. It awarded
Mr. Duncan the remainder of the marital estate which the court valued at $675,000, including his interest in the alarm business
which the trial court valued at $400,000. The trial court did not award Mrs. Duncan alimony in futuro or attorney's fees.

Mrs. Duncan perfected an appeal to this court. While the appeal was pending, Mr. Duncan and the co-owner of the alarm
business sold the company for $5.5 million. Mr. Duncan received approximately $2.5 million for his share of the business—
six *560 times more than the trial court's valuation of his interest. When Mrs. Duncan learned of the sale, she set in motion
the legal proceedings that have taken the trial and the appellate courts the past six years to unravel.

Mrs. Duncan first filed a Tenn.R.App.P. 14 motion requesting this Court to consider the amount Mr. Duncan received from the
sale of the business as a post-judgment fact. While retaining jurisdiction, this court remanded the case to the trial court “for the

limited purpose of developing the facts in regard to an alleged sale by appellee of the Security Alarms and Services, Inc.” !

The Tennessee Supreme Court granted Mr. Duncan's application for a Tenn.R.App.P. 10 appeal in July, 1983.

In August, 1983 while Mr. Duncan's appeal was awaiting disposition by the Supreme Court, Mrs. Duncan requested the trial
court to grant her post-judgment relief from the portion of the original divorce decree that valued Mr. Duncan's portion of the
alarm company at $400,000. The trial court declined to consider the motion as long as Mr. Duncan'’s appeal was pending.

In June, 1984, the Supreme Court reversed this court, holding that the details of the company's sale were “wholly outside the
scope of Rule 14.”” Duncan v. Duncan, 672 S.W.2d 765, 769 (Tenn.1984). Four months later, this court affirmed the trial court's
decision with only minor modifications relating to several items of personal property. In doing so, we specifically affirmed
the trial court's valuation of Mr. Duncan's interest in the alarm company based on the evidence introduced at trial. Dusncan v.
Duncan, 686 S.W.2d 568 (Tenn.Ct.App.1984).



Duncan v. Duncan, 789 S.W.2d 557 (1990)

With this phase of the litigation at an end, Mrs. Duncan turned her attention to her motion for post-judgment relief that was still
pending in the trial court. In June 1985, the trial court granted Mr. Duncan's motion to dismiss for failure to state a claim upon

which relief could be granted. This court eventually reversed and remanded the case for a hearing on Mrs. Duncan's motion. -
Duncan v. Duncan, App. No. 85-264-I[ 1986 WL 15666 (Tenn.Ct.App. Oct. 1, 1986). The Supreme Court concurred in the
results, holding that a Tenn.R.Civ.P. 12.02 motion “is an inappropriate response to a Rule 60 motion.” Duncan v. Duncan,
Davidson Law (Tenn. Jan. 5, 1987).

The trial court finally conducted an evidentiary hearing in September, 1988 and, in December, 1988 entered a memorandum
and order denying post-judgment relief. Mrs. Duncan has again appealed to this court.

II.

We turn first to Mrs. Duncan's assertion that the trial court improperly restricted the scope of her discovery to support her
Tenn.R.Civ.P. 60.02(2) motion. The discovery orders were premature and unduly restrictive. However, the defects in the orders
do not require reversal because, as a practical matter, Mrs. Duncan obtained discovery from the persons who possessed the
information relevant to her claims for post-judgment relief.

A.

The Tennessee Rules of Civil Procedure embody a broad policy favoring the discovery of any relevant, non-privileged evidence.
See Tenn.R.Civ.P. 26.02(1); Vythoulkas v. Vanderbilt University, 693 S.W.2d 350, 357 (Tenn.Ct.App.1985). Evidence need
not be admissible to be discoverable. Thus, rather than undertaking the impossible task of defining all the circumstances that
might require discovery to be limited, the rules leave it to the trial court's discretion to decide upon the discovery restrictions
that might become necessary *561 in a particular case. Strickland v. Strickland, 618 S.W.2d 496, 501 (Tenn.Ct. App.1981); 4
J. Moore, J. Lucas & G. Grotheer, Moore's Federal Practice §26.67 (2d ed. 1989); 8 C. Wright & A. Miller, Federal Practice
and Procedure § 2036 (1970).

[11 [2] However, a trial court's discovery decisions are not immune from appellate review simply because they are
discretionary. In light of the rules' broad policy favoring discovery, the party opposing discovery must demonstrate with more
than conclusory statements and generalizations that the discovery limitations being sought are necessary “to protect a party or
person from annoyance, embarrassment, oppression, or undue burden or expense.” Tenn.R.Civ.P. 26.03; Loveall v. American
Honda Motor Co., 694 S.W.2d 937, 939 (Tenn.1985). A trial court should decline to limit discovery if the party seeking the
limitations cannot produce specific facts to support its request.

[3] [4] A trial court should balance the competing interests and hardships involved when asked to limit discovery and
should consider whether less burdensome means for acquiring the requested information are available. Marrese v. Americun
Academy of Orthopaedic Surgeons, 706 F.2d 1488, 1493 (7th Cir.1983); Newsom v. Breon Laboratories, Inc., 709 S.W.2d 559,
560 (Tenn.1986). If the court decides to limit discovery, the reasonableness of its order will depend on the character of the
information being sought, the issues involved, and the procedural posture of the case. Price v. Mercury Supply Co., 682 S.W.2d
924, 935 (Tenn.Ct. App.1984); 8 C. Wright & A. Miller, Federal Practice and Procedure § 2035 (1970).

B.

Mirs. Duncan first sought discovery in 1983 when she filed her motion for post-judgment relief. However, she conducted no
discovery for approximately four years because Mr. Duncan would not consent to it and because the trial court declined to

o
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require it while the underlying divorce case was on appeal. After this court ordered the trial court to hold a hearing, but before
Mrs. Duncan could conduct any discovery, Mr. Duncan sought a protective order to limit or curtail discovery. Mr. Duncan's
motion contained no specific facts, or even conclusory allegations, pointing to the need for a protective order at that time.

The trial court's April 6, 1987 memorandum not only limited the scope of discovery but also undertook to decide in advance
what types of evidence would be admissible at the hearing. 3 It limited Mrs. Duncan's discovery to: (a) evidence substantiating
that fraud was practiced on the trial court, 4 including deliberately withholding facts at trial; (b) evidence of any negotiations

pertaining to the sale of the alarm company entered into during the trial; 3 (c) evidence that Mr. Duncan had actual knowledge
at the time of trial or immediately thereafter that his share of the business was worth more than $400,000; and (d) evidence in
Mr. Duncan's possession at the time of trial concerning his stock's value and pending sale that was not introduced at trial. The
trial court also stated repeatedly in its order that it would not consider any evidence that was “available” at the time of trial.

During the seventeen months between the discovery order and the hearing, Mrs. Duncan deposed five of the eight persons
she originally sought to depose in 1983 and apparently could have deposed the remaining three. In addition, she deposed Mr.
Duncan's secretary and two of the attorneys who were involved in the sale of the alarm company. She also obtained documents
from Mr. Duncan and the company that bought his business relating to the negotiations and sale.

*562 C.

[5] The April, 1987 discovery order was premature for two reasons. First, Mrs. Duncan had not conducted any discovery
with regard to her motion when the trial court entered the order. Second, Mr. Duncan made no effort to show that the scope or
manner of Mrs. Duncan's intended discovery was unduly burdensome or oppressive or that it was repetitious of discovery that
had already taken place. The allegations in Mrs. Duncan's motion are the sort that warranted rigorous inquiry, and the trial court
should have permitted her to proceed since there was no specific proof that her activities exceeded the bounds of reasonableness.

[6] Likewise, the trial court should not have limited the scope of discovery to evidence that was “available” at the time of
trial. In light of the policy favoring latitude in proof regarding fraud, see Katzenberger v. Leedom & Co., 103 Tenn. 144, 154,
52 S.W. 35, 37 (1899), the trial court should have permitted Mrs. Duncan to discover any evidence reasonably calculated to
lead to the discovery of evidence relevant to the fraud issue. See Tenn.R.Civ.P. 26.01.

Evidence concerning the sale of the alarm business would not have been “available” at trial because the sale did not occur until
approximately eight months after the entry of the divorce decree. However, evidence concerning the negotiations and sale could
have been relevant to the issues raised in Mrs. Duncan's motion because it could have led to other admissible evidence or it
could have provided circumstantial evidence concerning Mr. Duncan's knowledge or opinion of the value of his business at
the time of the trial. Thus, evidence concerning the negotiations and sale of the alarm business should have been discoverable
without limitation.

The only other type of evidence that would have been relevant to Mrs. Duncan's motion would have been evidence that was
in existence at the time of trial. Evidence cannot be withheld unless it exists. However, evidence existing at the time of trial
would not necessarily have been “available” to Mrs. Duncan if, in fact, Mr. Duncan was withholding or concealing it. The

“availability” limitation in the trial court's discovery order was unnecessarily vague and restrictive. 6

[7]1 The shortcomings in the discovery order do not necessarily warrant reversing the trial court's denial of Mrs. Duncan's
motion. Tenn.R.App.P. 36(b) requires relief only when an error “more likely than not affected the judgment or would result in
prejudice to the judicial process.” Mrs. Duncan was able to obtain discovery from virtually all the persons and sources identified
in her original discovery requests. She has not pointed to any practical impairment of her ability to discover evidence relevant to
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her claim caused by the discovery order. Therefore, the errors in the discovery order are not of sufficient magnitude to require
reversal of the trial court's decision.

III1.

Mrs. Duncan also asserts that she was entitled to post-judgment relief under TennR.Civ.P. 60.02(2) because Mr. Duncan
had intentionally withheld evidence concerning the alarm company's value. Her evidence does not support this claim, even
considering the evidence contained in her various tenders of proof.

A.

There is little disagreement that the traditional preference for finality brings disputes to an end and promotes judicial economy.
See Thomas v. Dockery, 33 Tenn.App. 695, 703, 232 S.W.2d 594, 598 (1950). However, as beneficial as it is, finality is relative
and contextual. Our courts' interest in making correct decisions in each case dictates caution in placing etrors beyond correction.
6A J. Moore, J. Lucas & G. *563 Grotheer, Moore's Federal Practice § 60.02 (2d ed. 1989).

Tenn.R.Civ.P. 60.02 itself strikes a balance between the competing desires for finality and for correctness. Jerkins v. McKinney,
533 S.W.2d 275, 280 (Tenn.1976); C. Wright & A. Miller, Federal Practice and Procedure § 2857 (1973). Tenn.R.Civ.P,
60.02(2) specifically provides that otherwise final judgments tainted by fraud, misrepresentation, or other misconduct may
be set aside within one year after their entry. Judges need not balance finality and correctness when a timely Tenn.R.Civ.P.
60.02(2) motion is filed. If the motion is substantiated, they should unhesitatingly set the tainted judgment aside.

[8] [91 The party seeking relief under Tenn.R.Civ.P. 60.02(2) has the burden of proof. Trice v. Moyers, 561 S.W.2d 153, 156
(Tenn.1978); Holt v. Holt, 751 S.W.2d 426, 428 (Tenn.Ct. App.1988). In order to succeed, the moving party must describe the
basis for relief with specificity, Hopkins v. Hopkins, 572 S.W.2d 639, 640 (Tenn.1978), and must show by clear and convincing
evidence that post-judgment relief is warranted. Anderson v. Cryovac, Inc., 862 F.2d 910, 926 (Ist Cir.198R); West v. Love,
776 F.2d 170, 176 (7th Cir.1985); Cumber v. Cumber, 326 N.W.2d 194, 195 (N.D.1982); 7 J. Moore, J. Lucas & G. Grotheer,
Moore's Federal Practice § 60.24[5] (2d ed. 1989); 11 C. Wright & A. Miller, Federal Practice and Procedure § 2860 (1973).

[10] Tenn.R.Civ.P.60.02(2) motions disregard the old, arcane distinction between intrinsic and extrinsic fraud. d Accordingly,
post-judgment relief is warranted when the moving party proves with clear and convincing evidence the existence of conduct
amounting to

an intentional contrivance by a party to keep complainant and the Court in ignorance of the real facts touching the matters in
litigation, whereby a wrong conclusion was reached, and positive wrong done to the complainant's rights.

Leeson v. Chernau, 734 S.W.2d 634, 638 (Tenn.Ct.App.1987). Both withholding evidence and the knowing use of perjured
testimony can provide grounds for granting post-judgment relief pursuant to Tenn.R.Civ.P. 60.02(2). Anderson v. Cryovac,
Inc., 862 F.2d at 923 (withholding evidence); Harre v. A.H. Robins Co., 750 F.2d 1501, 1503 (11th Cir.1985) (perjured
testimony); Rozier v. Ford Motor Co., 573 F.2d 1332, 1339 (5th Cir.1978) (withholding evidence); Pina v. McGill Dev.
Corp., 388 Mass. 159, 445 N.E.2d 1059, 1063-64 (1983) (perjured testimony); 11 C. Wright & A. Miller, Federal Practice
and Procedure § 2861 (1973).

B.

[11] The proof shows that Mr. Duncan had preliminary conversations during the trial with a professional associate which
eventually led to the negotiations resulting in the sale of the alarm business for $5.5 million. However, Mrs. Duncan failed to
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prove by clear and convincing evidence that, at the time of the divorce trial, Mr. Duncan knew or possessed information that
his share of the business was worth more than $400,000.

About the time the divorce trial began in May, 1982, Mr. Duncan and Charles Brooks, the co-owner of the business, decided that
they would consider selling the company within two or three years because of Mr. Brooks' health problems. In July, 1982, Mr.
Duncan contacted Franklin C. Cole, a business acquaintance who had previously expressed an interest in buying the company,
to find out what types of financial information a prospective buyer might request. Mr. Cole sent Mr. Duncan the financial
questionnaire his company used when considering the acquisition of a business.

Mr. Duncan did not respond to Mr. Cole's questionnaire until August, 1982. Mr. Cole was employed by another company by
that time, but he told Mr. Duncan that his new company was interested in buying Mr. Duncan's business. In August, 1982, Mr.
Duncan and Mr. Cole signed a standard *564 non-disclosure agreement because Mr. Duncan desired to prevent the release
of his company's financial information to his competitors. Mr. Cole and Mr. Duncan did not begin to negotiate concerning the
sale of the company at that time.

The trial court entered the final decree in the divorce case in September, 1982. However, Mr. Duncan did not begin formal,
“eyeball to eyeball” negotiations with any potential purchaser until November, 1982. The first negotiations with Honeywell
ended unsuccessfully in early 1983 because of tax problems with the way Honeywell wanted to structure the deal. The next
negotiations were with Allied Security. Even though Allied Security made a $4 to $5 million offer in January, 1983, Mr. Duncan
began “talking money” with Mr. Cole's company in early 1983. In April, 1983, Mr. Cole agreed to purchase Mr. Duncan's
alarm company for $5.5 million.

The trial court found that

after the Final Decree became final and negotiations involving the possible sale began, a seller's market
came into existence at about the same time several secuirty [sic] companies began to express an interest
in acquiring Security Alarms and Services, Inc. and these competing interests in turn drove the value of
the company far above anyone's expectations.

Mrs. Duncan has pointed to no clear and convincing evidence supporting a contrary conclusion. Accordingly, we have no basis
to disagree with the trial court's finding.

We recognize Mrs. Duncan'’s skepticism concerning the trial court's valuation of her husband's business. However, skepticism
alone is not sufficient to set aside an otherwise final judgment. To do so, a party must meet Tenn.R.Civ.P. 60.02's requirements.
There is no direct proof in this case that Mr. Duncan perjured himself or that he withheld information in his possession at the
time of trial. In fact, he declined to give an opinion conceming his company's value, and there is no indication that he withheld
information from Mrs. Duncan's accountants needed to place a value on the company. Therefore, we affirm the trial court's
denial of post-judgment relief.

Iv.

[12] Finally, Mrs. Duncan argues that she was entitled to post-judgment relief under the catch-all provision in
Tenn.R.Civ.P. 60.02(5). Despite its broad language, this provision has been narrowly construed. Tyler v. Tyler, 671 S.W.2d
492, 495 (Tenn.Ct.App.1984). It is intended to provide post-judgment relief only in the most unique, exceptional, or
extraordinary circumstances. Jerkins v. McKinney, 533 S.W.2d 275, 280 (Tenn.1976); Tyler v. Tyler, 671 S.W.2d 492, 495
(Tenn.Ct.App.1984).

[13] [14] Tenn.R.Civ.P. 60.02(5)'s standards are more demanding than those applicable to the other grounds for
Tenn.R.Civ.P. 60.02 relief. Tennessee Dep't of Human Serv's v. Barbee, 689 S.W.2d 863, 866 (Tenn.1985). It is, as a general
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rule, applicable to situations that are not covered by the other clauses in Tenn.R.Civ.P. 60.02 or to cases of extreme hardship.
See 7 J. Moore, J. Lucas & G. Grotheer, Moore's Federal Practice §60.27[2] (2d ed. 1989); 11 C. Wright & A. Miller, Federal
Practice and Procedure § 2864, at 216 (1973).

[15] This is not the extraordinary type of case involving extreme hardship that warrants post-judgment relief under
Tenn.R.Civ.P. 60.02(5). Mrs. Duncan's motion was premised on fraud, misrepresentation and misconduct, all grounds for relief
under Tenn.R.Civ.P. 60.02(2). The motion was timely filed, and there was no procedural impediment preventing the trial court
from considering it pursuant to Tenn.R.Civ.P. 60.02(2). Having failed to convince the trial court that she was entitled to relief
under Tenn.R.Civ.P. 60.02(2), Mrs. Duncan cannot seek solace in Tenn.R.Civ.P. 60.02(5). If her motion did not pass muster
under Tenn.R.Civ.P. 60.02(2), it could not pass muster under Tenn.R.Civ.P. 60.02(5).

V.

We affirm the trial court's dismissal of Mrs. Duncan's motion for post-judgment relief and remand the case to the trial court
for whatever further proceedings are necessary. *565 We also tax the costs of this appeal to Mrs. Duncan and her surety for
which execution, if necessary, may issue.

TODD, P.J., and IRVIN H. KILCREASE, Jr., Special Judge, concur.
All Citations

789 S.W.2d 557

Footnotes

1 Duncan v. Duncan, App. No. 82-377-11 (Tenn.Ct.App. July 9, 1983).

2 Another panel of this court initially dismissed Mrs. Duncan's appeal on October 29, 1985, because she had failed to file a timely
notice pursuant to Tenn.R.App.P. 24(d) that no transcript would be filed. Duncan v. Duncan, Davidson Circuit (Tenn.Ct.App. Oct.
29, 1985). However, the Supreme Court reversed, finding that the technical defect should have been waived because Mr. Duncan
had not been prejudiced. Duncan v. Duncan, No. 86-7-1, 1986 WL 7020 (Tenn. June 23, 1986).

3 It would have been preferable to more clearly separate the issues of discoverability and admissibility since they involve different
standards.

4 Restricting the discovery to fraud on the court was inappropriate since Tenn.R.Civ.P. 60.02(2) motions are not limited to extrinsic
fraud. Post-judgment relief is available under Tenn.R.Civ.P. 60.02(2) for intrinsic fraud as well.

5 Later, the trial court expanded the order to permit the discovery of negotiations conducted through September 30, 1982.

The trial court explained in the memorandum denying Mrs. Duncan's motion that the purpose of the discovery order had been “to
limit evidence to that which was in existence at the time of trial or that which through due diligence could have been discovered at
that time.” This explanation came after the discovery was completed and was, therefore, too late.

7 See Nobes v. Earhart, 769 S.W.2d 868, 874 (Tenn.Ct.App.1988).
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