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Q1. PLEASE STATE YOUR NAME, BUSINESS ADDRESS AND 1 

OCCUPATION FOR THE RECORD. 2 

A1. My name is William H. Novak.  My business address is 19 Morning Arbor Place, 3 

The Woodlands, TX, 77381.  I am the President of WHN Consulting, a utility 4 

consulting and expert witness services company.1 5 

 6 

Q2. PLEASE PROVIDE A SUMMARY OF YOUR BACKGROUND AND 7 

PROFESSIONAL EXPERIENCE. 8 

A2. A detailed description of my educational and professional background is provided 9 

in Attachment WHN-1 to my testimony.  Briefly, I have both a Bachelors degree 10 

in Business Administration with a major in Accounting, and a Masters degree in 11 

Business Administration from Middle Tennessee State University.  I am a 12 

Certified Management Accountant, and am also licensed to practice as a Certified 13 

Public Accountant.   14 

 15 

My work experience has centered on regulated utilities for over 30 years.  Before 16 

establishing WHN Consulting, I was Chief of the Energy & Water Division of the 17 

Tennessee Regulatory Authority where I had either presented testimony or 18 

advised the Authority on a host of regulatory issues for over 19 years.  In 19 

addition, I was previously the Director of Rates & Regulatory Analysis for two 20 

years with Atlanta Gas Light Company, a natural gas distribution utility with 21 

operations in Georgia and Tennessee.  I also served for two years as the Vice 22 

President of Regulatory Compliance for Sequent Energy Management, a natural 23 

1 State of Tennessee, Registered Accounting Firm ID 3682. 
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gas trading and optimization entity in Texas, where I was responsible for ensuring 1 

the firm’s compliance with state and federal regulatory requirements.   2 

 3 

In 2004, I established WHN Consulting as a utility consulting and expert witness 4 

services company.  Since 2004 WHN Consulting has provided testimony or 5 

consulting services to state public utility commissions and state consumer 6 

advocates in at least ten state jurisdictions as shown in Attachment WHN-1.   7 

 8 

Q3. ON WHOSE BEHALF ARE YOU TESTIFYING? 9 

A3. I am testifying on behalf of the Consumer Advocate & Protection Division 10 

(“CAPD” or “the Consumer Advocate”) of the Tennessee Attorney General’s 11 

Office. 12 

 13 

Q4. HAVE YOU PRESENTED TESTIMONY IN ANY PREVIOUS ATMOS 14 

ENERGY CORPORATION RATE CASES? 15 

A4. Yes.  I’ve presented testimony in TRA Dockets U-82-7211, U-83-7277, U-84-16 

7333, U-86-7442, 89-10017, 92-02987, 05-00258, 07-00105 and 12-00064 17 

concerning rate cases involving either Atmos Energy Corporation (“Atmos” or 18 

“the Company”) or its predecessor companies as well as dockets for other generic 19 

tariff and rulemaking matters.  In addition, I previously advised the TRA on 20 

issues in other Atmos dockets in cases where I did not present testimony. 21 

 22 
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Q5. WHAT IS THE PURPOSE OF YOUR TESTIMONY IN THIS 1 

PROCEEDING? 2 

A5. My testimony will support and address the CAPD’s positions and concerns with 3 

respect to the Company’s Petition.  Specifically, I will address the following: 4 

i. CAPD’s proposed attrition period revenue calculations; 5 

ii. CAPD’s proposed attrition period operation & maintenance expense 6 

calculations; 7 

iii. CAPD’s proposed attrition period taxes other than income tax expense 8 

calculations; 9 

iv. CAPD’s proposed attrition period rate base calculations; and 10 

v. CAPD’s proposed rate design structure. 11 

I will also be presenting testimony related to the Company’s proposal to recover 12 

its cumulative net operating losses for tax purposes within accumulated deferred 13 

income taxes.  In addition, I will present testimony on the CAPD’s position of the 14 

Company’s proposed tariff for an annual review mechanism.  Finally, I will 15 

present testimony on other procedural issues for the TRA to consider in this case. 16 

 17 

Q6. WHAT DOCUMENTS HAVE YOU REVIEWED IN PREPARATION OF 18 

YOUR TESTIMONY? 19 

A6. I have reviewed the Company’s Rate Case Application as filed on November 25, 20 

2014, along with the testimony and exhibits presented with their filing.  In 21 

addition, I have reviewed the Company’s workpapers supporting their attrition 22 

period revenues and rate base.  I have also reviewed the Company’s responses to 23 
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the relevant data requests submitted by the TRA as well the Company’s responses 1 

to CAPD’s discovery requests (and documents filed in connection with those 2 

requests and responses) in these same areas.   3 

 4 

Q7. WHAT TEST PERIOD AND ATTRITION PERIOD HAVE YOU 5 

ADOPTED FOR THIS CASE? 6 

A7. The Company has proposed the twelve months ended June 30, 2014 as its test 7 

period with attrition adjustments through the 12 months ending May 31, 2016.  8 

Both of these review periods appear reasonable.  Therefore, I have adopted both 9 

the Company’s proposed test period and attrition period for this case. 10 

 11 

Q8. WHAT IS THE YOUR REVENUE DEFICIENCY CALCULATION FOR 12 

THIS CASE? 13 

A8. As shown on CAPD Exhibit, Schedule 1, the revenue deficiency/surplus 14 

calculation required to produce the 7.55% overall return recommended by Dr. 15 

Klein results in a revenue decrease of approximately $3.0 million.   16 

 17 

Q9. ARE YOU SURPRISED THAT YOUR REVIEW OF THE COMPANY’S 18 

PETITION RESULTS IN A RATE DECREASE? 19 

A9. No.  The Company’s December 2014 monthly report to the TRA shows that their 20 

earned rate of return for all of 2014 was 7.74% which is 19 basis points greater 21 

than the overall return recommended by Dr. Klein in this case.  Therefore, any 22 
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cost of capital recommendation below the Company’s achieved return would 1 

result in a revenue decrease for ratepayers.  2 

 3 

[Testimony continues on next page]  4 
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 1 

I. ATTRITION PERIOD REVENUES 2 

 3 

Q10. MR. NOVAK, PLEASE DESCRIBE THE MAJOR AREAS OF 4 

DIFFERENCE BETWEEN THE COMPANY’S AND YOUR 5 

CALCULATION OF ATTRITION PERIOD BILLING DETERMINANTS. 6 

A10. Because the Company adopted the CAPD’s spreadsheet models for their revenue 7 

calculations, the differences between the two revenue calculations are relatively 8 

minor in total when compared to previous rate cases.  As shown in detail on 9 

Attachment WHN-2, Schedule 1 and summarized below in Table 1, both the 10 

Company and I began with the test period sales and transportation volumes of 11 

23,895,057 Mcf, 1,615,991 bills and 16,126 billing demand units.2  Both the 12 

Company and I then adjusted these test period determinants for the impacts of 13 

normal weather, annualized customer usage and customer growth to arrive at 14 

attrition billing determinants as shown below.  15 

Table 1 – Summary of Attrition Period Billing Determinants 
 Test 

Period 
Weather 

Adjustment 
Customer 
Growth 

Attrition 
Period 

Bills 1,615,991 0 47,898 1,663,889 
Billing Demand 16,126 0 0 16,126 
Mcf Volumes 23,895,057 -995,686 2,042,836 24,942,207 

 I have also included a detailed comparison with the Company’s attrition period 16 

billing determinants on Attachment WHN-2, Schedule 2.  This comparison is 17 

summarized below on Table 2. 18 

2 Billing Demand Units refers to peak day capacity subscribed to by the Company’s firm industrial 
customers on Rate Schedules 240 and 260/240. 
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 1 

Table 2 – Comparison of Company and CAPD 
Attrition Period Billing Determinants 

 Company CAPD Difference 
Bills 1,663,887 1,663,889 2 
Billing Demand 16,126 16,126 0 
Mcf Volumes 24,942,622 24,942,208 -415 

Q11. HOW WAS THE WEATHER ADJUSTMENT COMPUTED? 2 

A11. Both the Company and I have used weather data from the Bristol, Knoxville, 3 

Nashville and Paducah weather stations to normalize sales data, and we have both 4 

used the daily normal weather for the 30-year period ended June 30, 2014 in order 5 

to coincide with the test period.   6 

Separate weather normalization calculations were carried out for the Company’s 7 

residential and commercial customers.  A summary of the results from the 8 

residential and commercial weather normalization is included on Attachment 9 

WHN-3 for WNA tracking purposes. 10 

 11 

Q12. HOW HAVE YOU ADJUSTED THE ATTRITION PERIOD BILLING 12 

DETERMINANTS FOR EXISTING CUSTOMER USAGE? 13 

A12. I adjusted industrial customer usage by individually analyzing the sales volumes 14 

of the Company’s 25 largest customers.  Where I felt that it was necessary, such 15 

as a large swing in gas usage or a material tariff transfer, I adjusted the test period 16 

usage to take these changes into account.  I then compared my own adjustments 17 

with those proposed by the Company.  For the most part, I felt in this case that the 18 

Company had properly adjusted for any test period anomalies and tariff transfers 19 

within the industrial customer group.   20 
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Q13. HOW WERE SALES VOLUMES FOR ADDED CUSTOMERS 1 

COMPUTED? 2 

A13. A historical average of added customers was first calculated.  These forecasted 3 

customer additions were then multiplied by an average normalized usage volume 4 

per customer giving additional attrition period sales volumes for the residential 5 

and commercial rate classes. 6 

  7 

Q14. HOW WERE THE ATTRITION PERIOD BILLING DETERMINANTS 8 

TRANSLATED INTO REVENUES? 9 

A14. The attrition period billing determinants as shown on Attachment WHN-2 were 10 

multiplied by the existing base tariff rates and the PGA rate based upon the 11 

Company’s demand and commodity gas costs at June 2014.  This gives total 12 

attrition period gas sales and transportation margin of $63,990,308 as shown on 13 

Attachment WHN-4 and summarized below in Table 3. 14 

Table 3 – Comparison of Company and CAPD 
Attrition Period Gross Margin under Current Rates 

 Company CAPD Difference 
Residential (210) $32,479,644 $32,500,610 $20,966 
Heating & Cooling (211) 675 689 14 
Small Commercial & Industrial (220) 20,408,112 20,351,848 -56,264 
Experimental School (221) 82,218 90,041 7,823 
Public Housing (225) 180,816 166,166 -14,650 
Large Commercial & Industrial (230) 235,443 279,452 44,009 
Demand/Commodity (240) 0 0 0 
Interruptible (250) 632,584 632,584 0 
Transportation (260) 9,010,419 9,009,539 -880 
Economic Development (280) 125,293 125,255 -38 
Special Contract/Negotiated (291) 811,988 811,988 0 
Cogeneration (292) 3,785 3,785 0 
Large Tonnage A/C (293) 18,351 18,351 0 
 Total $63,989,328 $63,990,308 $980 

 15 
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Q15. HOW DID YOU COMPUTE OTHER REVENUES? 1 

A15. Other revenues primarily consist of forfeited discounts and miscellaneous service 2 

charges.  To compute these amounts, I took a historical average of these amounts 3 

over the last four years.  This produced $1,216,690 in Other Revenues as shown 4 

on Attachment WHN-4. 5 

 6 

Q16. HOW DID YOU COMPUTE THE COST OF GAS? 7 

A16. I began with the attrition period throughput volumes and billing demand 8 

discussed above.  These determinants were then priced out at the June 2014 PGA 9 

rates.  This produced $78,138,740 in gas cost as shown on Attachment WHN-5. 10 

 11 

[Testimony continues on next page] 12 
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II. ATTRITION PERIOD OPERATION & MAINTENANCE EXPENSE 1 

 2 

Q17. MR. NOVAK, PLEASE DESCRIBE THE COMPONENTS OF O&M 3 

EXPENSES. 4 

A17. O&M Expenses generally represent the regular and recurring costs to operate and 5 

maintain the utility plant.  Among other things, O&M Expense includes internal 6 

labor costs and associated benefits.  In addition, O&M Expense also includes 7 

external costs relating to gas supply expense, gas storage expense, distribution 8 

expense, customer accounts expense, sales expense, and administrative & general 9 

expense. 10 

 11 

Q18. HOW DID YOU CALCULATE O&M LABOR EXPENSE? 12 

A18. I began by analyzing labor costs for the Tennessee division and the other three 13 

shared service divisions providing labor services to Tennessee for the last five 14 

years.  I then increased the net allowable expense amounts by the average labor 15 

growth factor over the last three years of 18.02%3 to get the attrition period labor 16 

expense for each division.  The three year growth factor was used because I felt 17 

that this rate was most representative of what was likely to occur through the 18 

attrition year.  Finally, I allocated the attrition period expense for each division to 19 

Tennessee using the Company’s proposed allocation factors.  A summary of this 20 

calculation is presented below in Table 4. 21 

 22 

 23 

3 Annual rate of 9.03% compounded for 23 months (June 2014 to May 2016). 
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Table 4 – Attrition Period Labor Expense 
 Division 02 Division 12 Division 91 Division 93 

Test Period $36,319,304 $30,858,772 $2,010,614 $3,833,106 
Growth Factor 18.02% 18.02% 18.02% 18.02% 
Allocation Factor 4.36% 4.41% 40.68% 100.00% 
Attrition Period $1,868,941 $1,606,160 $965,342 $4,523,999 

Total Attrition Period Labor Expense $8,964,442 
 1 

Q19. HOW DOES YOUR CALCULATION OF O&M LABOR EXPENSE 2 

COMPARE WITH THE COMPANY’S CALCULATION? 3 

A19. My total attrition period O&M labor expense of $8,964,442 as shown above is 4 

$1,701,444 less than the Company’s projection of $10,665,486 as shown on 5 

CAPD Exhibit, Schedule 7. 6 

 7 

Q20. HOW DID YOU CALCULATE O&M NON-LABOR EXPENSE? 8 

A20. I calculated non-labor O&M expense in much the same way that labor expense 9 

was calculated with two exceptions.  I began by analyzing non-labor costs for the 10 

Tennessee division and the other three shared service divisions providing non-11 

labor services to Tennessee for the last five years.  Next, I reduced these historical 12 

costs for amounts that the TRA has traditionally disallowed from rate recovery 13 

which I discuss later in my testimony to get the net test period non-labor expense.  14 

We then increased the net test period non-labor expense by the average non-labor 15 

growth factor over the last three years of 7.50%.4  The three year growth factor 16 

was used because I felt that this rate was most representative of what was likely to 17 

occur through the attrition year.  Next, I allocated the attrition period expense for 18 

each division to Tennessee using the Company’s proposed allocation factors.  19 

4 Annual rate of 3.85% compounded for 23 months (June 2014 to May 2016). 
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Finally, I made adjustments to exclude expenses associated with intercompany 1 

leased property and included expenses associated with the Company’s gas storage 2 

facility.5    A summary of this calculation is presented below in Table 5. 3 

Table 5 – Attrition Period Non-Labor Expense 
 Division 02 Division 12 Division 91 Division 93 

Test Period $48,998,106 $26,322,060 $7,304,472 $6,605,472 
Disallowable Costs -46,715,049 -3,414,383 -2,099,010 -435,853 
   Net Test Period $2,283,058 $22,907,678 $5,205,462 $6,169,618 
     
Growth Factor 7.5% 7.5% 7.5% 7.5% 
Allocation Factor 4.36% 4.41% 40.68% 100.00% 
Attrition Period $107,007 $1,085,992 $2,276,393 $6,632,319 

  
Gross Attrition Period Non-Labor Expense $10,101,712 
Less Intercompany Leased Property Expenses -532,000 

Plus Gas Storage Expenses 476,081 
Net Attrition Period Non-Labor Expense $10,045,793 

 4 

Q21. HOW DOES YOUR CALCULATION OF O&M NON-LABOR EXPENSE 5 

COMPARE WITH THE COMPANY’S CALCULATION? 6 

A21. My total attrition period O&M non-labor expense of $10,045,793 as shown above 7 

is $694,775 more than the Company’s projection of $9,351,018 as shown on 8 

CAPD Exhibit, Schedule 7. 9 

 10 

Q22. WHAT EXPENSES WERE DISALLOWED AND EXCLUDED FROM 11 

YOUR CALCULATION OF NON-LABOR O&M EXPENSE? 12 

A22. As shown below in Table 6, the primary expenses disallowed were FAS 87 13 

pension expense and certain management incentive pay plans.   14 

5 See rate base testimony below for a further discussion of these items. 
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Atmos records pension expense in accordance with Financial Accounting 1 

Standard No. 87 (“FAS 87”).  Tennessee’s allocated portions of the FAS 87 2 

pension expense for the attrition year were excluded for rate-setting purposes in 3 

Tennessee.  This treatment of pension expense is consistent with the Consumer 4 

Advocate’s forecasting methodology in prior cases and, significantly, the TRA’s 5 

own precedent relating to pension costs. 6 

The Company has several management incentive pay plans that are designed to 7 

encourage its employees to improve its financial performance.  The Consumer 8 

Advocate certainly would not object if the Company wants to reward its 9 

employees for increasing its earnings from regulated operations.  However, it 10 

would be inappropriate to provide funding for the incentive through increased 11 

rates rather than from incrementally efficient operations.  This treatment of 12 

management incentive plans is also consistent with the Consumer Advocate’s 13 

forecasting methodology in prior cases. 14 

Table 6 – Disallowed Expenses 

 Division 02 Division 12 Division 91 Division 93 

Club Dues, Spouse 
Travel & Donations 

$54,431 $10,403 $1,724 $8,124 

FAS 87 Expense 16,564,200 2,745,418 454,904 427,730 

Management 
Incentive Expense 

30,096,418 658,561 1,642,382 0 

Total Disallowed $46,715,049 $3,414,382 $2,099,010 $435,854 

 15 

 16 

TRA Docket 14-00146 
Novak, Direct 

13 



 

III. ATTRITION PERIOD TAXES OTHER THAT INCOME TAXES 1 

 2 

Q23. MR. NOVAK, PLEASE DESCRIBE THE COMPONENTS OF TAXES 3 

OTHER THAN INCOME TAXES. 4 

A23. Taxes other than income taxes (“Other Taxes”) generally represent the regulatory 5 

fees and duties imposed by the federal, state, municipal and county taxing 6 

authorities in jurisdictions where the Company operates that are not based on the 7 

income of the utility.  Among other things, these Other Taxes generally include 8 

property taxes, payroll taxes, franchise taxes, gross receipts taxes, TRA Inspection 9 

Fees, and various other local and allocated taxes. 10 

 11 

Q24. HOW DID YOU CALCULATE OTHER TAXES? 12 

A24. I calculated Other Taxes in the same manner that O&M expenses were calculated 13 

as described above.  I began by analyzing Other Taxes for the Tennessee division 14 

and the other three shared service divisions providing services to Tennessee for 15 

the last five years.  I then increased the net allowable expense amounts by the 16 

average Other Tax growth factor over the last three years of 17 

-0.43%6 to get the attrition period Other Tax expense for each division.  The three 18 

year growth factor was used to be consistent with our O&M calculation 19 

methodology and because I felt that this rate was most representative of what was 20 

likely to occur through the attrition year.  Finally, I allocated the attrition period 21 

expense for each division to Tennessee using the Company’s proposed allocation 22 

factors.  A summary of this calculation is presented below in Table 7. 23 

6 Annual rate of -0.22% compounded for 23 months (June 2014 to May 2016). 
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 1 

Table 7 – Attrition Period Other Taxes Expense 
 Division 02 Division 12 Division 91 Division 93 

Test Period $2,921,595 $2,527,587 $61,636 $5,881,144 
Growth Factor -0.43% -0.43% -0.43% -0.43% 
Allocation Factor 4.36% 4.41% 40.68% 100.00% 
Attrition Period $126,840 $110,992 $24,967 $5,856,144 

Total Attrition Period Other Taxes Expense $6,118,944 
 2 

Q25. HOW DOES YOUR CALCULATION OF OTHER TAXES COMPARE 3 

WITH THE COMPANY’S CALCULATION? 4 

A25. My total attrition period Other Taxes expense of $6,118,944 as shown above is 5 

$760,440 less than the Company’s projection of $6,879,384 as shown on CAPD 6 

Exhibit, Schedule 9. 7 

 8 

[Testimony continues on next page] 9 
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IV. ATTRITION PERIOD RATE BASE 1 

 2 

Q26. MR. NOVAK, PLEASE EXPLAIN THE COMPONENTS THAT MAKE UP 3 

THE TEST PERIOD AND ATTRITION PERIOD RATE BASE 4 

A26. The development of my proposed Rate Base is shown on CAPD Exhibit, 5 

Schedules 2 and 3.  This Rate Base represents the net investment upon which the 6 

Company should be allowed the opportunity to earn a fair rate of return. 7 

Line 1, Utility Plant in Service $471,880,637.  Utility Plant in Service is the 8 

largest component of rate base and represents the average amount of utility assets 9 

for the attrition year upon which I feel that the Company should be allowed the 10 

opportunity to earn a return.  To compute attrition year Utility Plant in Service, I 11 

began with the test period balance for each of the Company’s Tennessee allocated 12 

divisions7 and then increased this amount by the four year average of historical 13 

normal plant additions.  I then added the CAPD adjusted attrition year special 14 

projects to this amount to get our forecast of the attrition year Utility Plant in 15 

Service.8   16 

In contrast, the Company has calculated attrition year Utility Plant in Service by 17 

taking the test period balance and then adding their budgeted capital expenditures 18 

for 2014, 2015 and 2016.  I feel that Atmos’ budget-based approach to forecasting 19 

Utility Plant in Service is incorrect because it relies solely upon the Company’s 20 

anticipated budget expenditures as opposed to the actual experience that has 21 

historically taken place. 22 

7 Divisions 2, 12, 91 and 93. 
8 This review of the Company’s attrition year Special Projects does attest to their prudency.  
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 1 

Q27. HOW DID YOU DETERMINE YOUR PROJECTION FOR ATTRITION 2 

YEAR SPECIAL PROJECT ADDITIONS TO UTILITY PLANT IN 3 

SERVICE? 4 

A27. I began with the Company’s identification of attrition year Special Projects of 5 

$2,318,693 for 2015 and $3,805,138 for 2015.9  I then reduced the 2015 Special 6 

Projects amount by $1,274,107 to $1,044,586 and reduced the 2016 Special 7 

Projects amount by $3,523,007 to $282,131 in order to exclude the construction 8 

related to the Company’s proposed office building in Franklin which has since 9 

been cancelled.10   10 

 11 

Q28 WHAT ALLOCATION FACTORS DID YOU USE TO PROJECT THE 12 

COMPANY’S CORPORATE AND REGIONAL UTILITY PLANT IN 13 

SERVICE? 14 

A28. I have reviewed the Company’s proposed attrition year allocation factors for 15 

Divisions 2, 12 and 91 as well as the Greeneville and CKV Office Structures and 16 

incorporated these same factors into our calculation of Rate Base. 17 

 18 

Q29 PLEASE CONTINUE WITH YOUR EXPLANATION OF THE 19 

REMAINING COMPONENTS OF THE RATE BASE CALCULATION. 20 

A29. Line 2, Construction Work in Progress $7,577,821.  This item represents plant 21 

currently under construction that will soon become used and useful in providing 22 

9 Company response to TRA Minimum Filing Requirement #52. 
10 See Company response to CAPD Data Request 1-58 and TRA Data Request 1-6. 

TRA Docket 14-00146 
Novak, Direct 

17 

                                                      



 

utility service to the Company’s customers.  To project Construction Work in 1 

Progress, I used a historical average of the annual balances in this account for all 2 

Company divisions allocating costs to Tennessee.  In contrast, the Company has 3 

calculated their attrition year Construction Work in Progress from their projected 4 

capital expenditures for 2015 and 2016.  As with Utility Plant in Service, I feel 5 

that Atmos’ budget-based approach to forecasting Construction Work in Progress 6 

is incorrect because it relies solely upon the Company’s anticipated budget 7 

expenditures as opposed to the actual experience that has historically taken place. 8 

Line 3, Gas Inventory $6,224,579.  This item represents the carrying value of 9 

gas in storage to serve the Company’s customers.  As this gas is consumed, it is 10 

charged to the customer through the Purchased Gas Adjustment.  However, the 11 

carrying value of gas in storage represents an investment on which the Company 12 

should be allowed to earn a reasonable return.  To compute the attrition year gas 13 

in storage, the Company has taken their anticipated withdrawals and injections 14 

from storage.11  I reviewed the Company’s calculations and modified them to 15 

normalize the amount of gas allocated to Tennessee. 16 

Line 4, Materials & Supplies $5,893.  This item represents the carrying value of 17 

miscellaneous materials and inventories in the Company’s regional office and 18 

represents an investment on which the Company should be allowed to earn a 19 

reasonable return.  To compute the attrition year Materials & Supplies, the 20 

Company has taken a 13-month average of the anticipated balance in this account 21 

11 Company Response to TRA Minimum Filing Requirement #12, Attachment 6.  Company Response to 
TRA Minimum Filing Requirement #10.  Company Response to CAPD Data Request, Item 1. 
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during the attrition year.  I reviewed the Company’s calculations for this item and 1 

find them to be reasonable for this case. 2 

Line 5, Regulatory Asset $0.  The Company has included $973,868 as a 3 

regulatory asset related to the normalization of its Pension Expense.  As support 4 

for this item, the Company refers to the TRA decision in its 2008 and 2012 rate 5 

cases.12  However, no regulatory asset was ever recognized by the TRA in these 6 

cases and no corresponding adjustment was made to rate base.  Therefore I 7 

excluded this item from the rate base calculation.  8 

Line 6, Intercompany Leased Property $5,322,811.  This item represents the  9 

original asset cost of certain Tennessee offices and storage plant that are recorded 10 

on the books of the Company’s affiliates and then leased to the utility.  The 11 

CAPD has long held the position that these leases represent utility property that 12 

should be kept on the utility books.  I have therefore removed the lease payments 13 

from the cost of service and instead substituted the net book value for the 14 

property.  The amount included here represents the average net value of this 15 

property during the attrition year. 16 

Line 7, Working Capital $1,339,864.  This item represents the results from 17 

applying the Company’s lead/lag study to the CAPD’s Cost of Service as shown 18 

on CAPD Exhibit, Schedules 4 and 5.  The lead/lag study represents the average 19 

amount of capital provided by investors in the Company that is over and above 20 

the investment in plant and other specifically identified rate base items, to bridge 21 

the gap between the time expenditures are required to provide service and the 22 

time that collections are received for that service.  I reviewed the individual lead 23 

12 Testimony of Company Witness Waller, Pages 7-8. 
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and lag days contained within the Company’s proposed lead/lag study13 and find 1 

it to be reasonable for this case. 2 

Line 9, Accumulated Depreciation $194,632,301.  This item represents the 3 

amount of depreciation which has accrued over the life of the various capital 4 

assets included within Utility Plant in Service as described above.  The difference 5 

between the Company and my attrition year Accumulated Depreciation relates to 6 

solely to the different projections of Utility Plant in Service as described above. 7 

Line 10, Accumulated Deferred Income Taxes (“ADIT”) $57,104,291.  This 8 

item represents the net amount of income tax (federal and state) that the Company 9 

has deferred payment on primarily due to the use of accelerated depreciation 10 

methods to compute tax depreciation expense.  I have included the impact of 11 

accelerated depreciation of its proposed additions to Utility Plant in Service 12 

within its calculation of Accumulated Deferred Income Taxes.   13 

However, in addition to increases in Accumulated Deferred Income Taxes for 14 

increased utility plant, the Company has also included an amount for Net 15 

Operating Loss Carryovers (“NOL Carryovers” or “NOLC” or NOLCs”).  16 

According to the Company, these NOL Carryovers are the result of “…tax 17 

deductions that can produce a tax net operating loss.”14  The Company has 18 

recorded the regulated portion of the NOL Carryovers on its books as an ADIT 19 

asset that the Company then offsets against the Company’s ADIT liabilities.  20 

These NOL Carryovers will then allow the Company to reduce or eliminate its 21 

13 Company Exhibit, Schedules 7-6 and 7-7. 
14 Direct Testimony of Company Witness Waller, Page 16. 
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income tax expense in future years.  This same treatment of NOL Carryovers was 1 

first presented in the Company’s 2012 Rate Case. 2 

I reviewed the Company’s documentation concerning these NOL Carryovers.  3 

While I do agree with the Company’s accounting for the NOL Carryovers, I 4 

disagree with their inclusion in Rate Base as a basis for setting utility rates.  Since 5 

the TRA already includes income tax expense in the Cost of Service at the current 6 

statutory rates,15 recognition of the NOL Carryover for rate making purposes is 7 

not necessary and not appropriate.  Unlike the ADIT liability that the Company 8 

attempts to match with it, the NOL Carryovers do not necessarily represent a 9 

difference on the corporate books between the utility’s book and tax income that 10 

will eventually turn around.  The NOL Carryover will eventually either expire or 11 

be used to offset the Company’s tax liability.16  I therefore recommend that the 12 

TRA exclude the Company’s NOL Carryover as a component of Accumulated 13 

Deferred Income Tax as further discussed below in Section V of my testimony. 14 

Line 11, Operating Reserves $676,061.  This item represents the accumulation 15 

of prior period expenses recorded for Injuries & Damages and Worker’s 16 

Compensation as a reserve for significant future expenditures that can be 17 

anticipated to occur but for which actual future amounts can only be estimated.  18 

The Company omitted Operating Reserves in its calculation of Rate Base.  I have 19 

included a four-year average of Operating Reserves for each Company division 20 

allocating costs to Tennessee.17 21 

15 CAPD Exhibit, Schedule 10. 
16 The Company states that its NOLCs will begin to expire in 2029 in its Form 10-K filed with the 
Securities Exchange Commission on November 6, 2014, at page 87. 
17 Divisions 02, 12, 91 and 93. 
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Line 12, Customer Advances $75,078.  This item represents non-investor 1 

supplied funds from customers for extending utility service that the Company has 2 

used to finance a portion of its utility investment and should therefore be included 3 

as a deduction in computing Rate Base.  I reviewed the Company’s calculations 4 

for this item and find them to be reasonable for this case. 5 

Line 13, Customer Deposits $3,671,279.  This item represents amounts 6 

advanced by customers to the Company for the privilege of obtaining utility 7 

service.  These deposits therefore represent a source of non-investor supplied 8 

funds which the Company has available to finance a portion of its utility 9 

investment and should therefore be included as a deduction in computing Rate 10 

Base.   11 

Line 14, Accumulated Interest on Customer Deposits $67,616.  This item 12 

represents the interest accrued on Customer Deposits and owed to the customer 13 

when the deposit is refunded.  Since this accumulated interest is owed to the 14 

customer, it represents a source of non-investor supplied funds which the 15 

Company has available to finance a portion of its utility investment and should 16 

therefore be included as a deduction in computing Rate Base.   17 

After considering all of the above components, I computed Rate Base as shown 18 

on CAPD Exhibit, Schedules 2 and 3 to be $236,124,979. 19 

 20 

[Testimony continues on next page] 21 

 22 

TRA Docket 14-00146 
Novak, Direct 

22 



 

V. NET OPERATING LOSS CARRYOVERS 1 

 2 

Q30. MR. NOVAK, WHAT IS THE IMPACT OF THE COMPANY’S 3 

PROPOSAL TO NET THEIR NOLC WITH ADIT? 4 

A30. As shown in Table 8 below, the test period impact of netting NOLC with ADIT 5 

would be to reduce ADIT, and increase rate base, by $9,103,653. 6 

 7 
Table 8 – Impact of Combining Test Period Net Operating Loss Carryforwards 

with Accumulated Deferred Income Tax18 
 

Division 
Total 

Amount 
Tennessee 
Allocation 

Tennessee 
Amount 

ADIT:    
 Division 02 $176,587,898 4.36% $7,699,232 
 Division 12 -29,007,017 4.41% -1,279,209 
 Division 91 14,868,287 40.68% 6,048,419 
 Division 93 -62,831,884 100.00% -62,831,884 
 Total ADIT   $-50,363,442 
    
NOLC:    
 Division 02 $208,799,390 4.36% $9,103,653 
    
Net ADIT and NOLC   $-41,259,789 

 8 

Q31. MR. NOVAK, WHEN WERE THE OFFSETS OF NOLCS AGAINST ADIT 9 

FIRST PROPOSED BY THE COMPANY? 10 

A31. The offset of NOLCs were first proposed in the Company’s 2012 rate in case in 11 

TRA Docket 12-00064.  In that docket, the Company proposed offsetting ADIT in 12 

the amount of $-64,322,474 with an NOLC of $8,463,109.  The CAPD opposed 13 

this offset of ADIT with NOLC in Docket 12-00064.  The parties then reached a 14 

settlement in TRA Docket 12-00064.  15 

18 CAPD Rate Base Workpaper RB-60-1.00 and Company Workpaper 7-2. 
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 1 

Q32. DOES THE COMPANY EXPLAIN ITS POSITION THAT NOLCS MUST 2 

OFFSET ADIT?   3 

A32. Yes.  Specifically, Company witness Waller’s direct testimony on pages 15 – 16 4 

reads as follows: 5 

 The Company’s rate base has been reduced by its accumulated deferred 6 
income tax (ADIT) liability balance.  Embedded within the ADIT liability 7 
balance is an asset for net operating loss carryforwards (NOLCs).  ADIT 8 
liabilities are realized because the Company’s tax filings reflect tax 9 
deductions in excess of book deductions, for example, accelerated tax 10 
depreciation.  These excess tax deductions offset the Company’s current 11 
tax liability which allows the Company to retain cash that would have 12 
otherwise been paid to the government.  The benefit of this excess cash is 13 
reflected as a reduction to the Company’s required rate base until that time 14 
it is repaid to the government.  These funds are repaid to the government 15 
over time as the Company’s book deductions exceed its tax deductions 16 
and are appropriately reflected as a reduction to rate base until the funds 17 
are repaid to the government. 18 

 19 
 In certain situations, the Company’s tax deductions can produce a tax net 20 

operating loss.  A tax net operating loss is realized when the Company’s 21 
tax deductions exceed its taxable income and all tax has been offset. These 22 
unused tax deductions are reflected on the Company’s tax returns as a net 23 
operating loss which is available to be carried back or carried forward to 24 
offset taxable income.  The Company has fully utilized its ability to 25 
carryback tax net operating losses and may only carry forward its 26 
remaining tax net operating losses.  These carryforwards have not yet 27 
offset tax and are reflected on the Company’s books and records as an 28 
ADIT asset for NOLCs.  These NOLCs will be used in future periods to 29 
offset tax.  Just as ADIT liabilities represent cash received by the 30 
Company, the NOLC represents funds the Company has not yet received 31 
from the government. 32 

 33 
 To fully account for the net cash realized from the government in the form 34 

of tax savings, all of the ADIT balances, both assets and liabilities, must 35 
be included in the calculation of the ADIT rate base reduction. 36 

 37 
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Q33. DOES COMPANY WITNESS WALLER CITE ANY AUTHORITY 1 

UNDER GENERALLY ACCEPTED RATEMAKING PRINCIPLES FOR 2 

THE COMPANY’S POSITION?  3 

A33. No, he does not.  The Company offers no authority as to ratemaking principles, 4 

other than that expressed in its own opinion as to why NOLCs should be offset 5 

against ADIT.  However, the Company has stated in proceedings before the 6 

Kentucky Public Service Commission that normalization rules under the Internal 7 

Revenue Code require that the TRA offset NOLCs against ADIT.19  I would note 8 

that the Company’s Ruling Request, that resulted from the Kentucky proceedings 9 

does not make the same unequivocal statements made by the Company’s witness 10 

in that proceeding and, further, implies through its analysis and the use of terms 11 

such as “implicated” and “suggests” that the offset issue is not free from doubt.20  12 

In fact, the Kentucky Commission noted the “ambiguity in the governing 13 

regulations and the significantly different interpretations of those regulations” by 14 

two of the parties on the offset issue.21 15 

 16 

Q34. DOES THE COMPANY TAKE A POSITION ON WHETHER THE LAW 17 

CONCERNING THE ISSUES RAISED IN ITS RULING REQUEST – 18 

WHETHER THE COMPANY’S ADIT ACCOUNT MUST BE REDUCED 19 

BY ITS NOLCS AND WHETHER THE “LAST DOLLARS DEDUCTED” 20 

19 Exhibit E, at pages 5-7, to the Attachments to Informal Discovery Request of the Consumer Advocate, 
filed March 23, 2015, in this TRA Docket 14-00146. 
20 Exhibit A, at pages 14-15, to the Attachments to Informal Discovery Request of the Consumer 
Advocate, filed March 23, 2015, in this TRA Docket 14-00146. 
21 Exhibit A, at page 8, to the Attachments to Informal Discovery Request of the Consumer Advocate, filed 
March 23, 2015, in this TRA Docket 14-00146 (quoting Kentucky Public Service Commission, Case No. 
2013-00148, Final Order, dated April 22, 2014, page 7). 
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METHOD THAT IS USED BY THE COMPANY MUST BE USED TO 1 

AVOID A NORMALIZATION VIOLATION – IS UNCERTAIN AND THE 2 

ISSUES ARE NOT ADDRESSED BY ADEQUATE AUTHORITY?  3 

A34. Yes.  The Company admits that the law with respect to its application of 4 

normalization violations is uncertain.  Specifically, in its Ruling Request, the 5 

Company states that “[t]he law in connection with this request is uncertain and the 6 

issue is not adequately addressed by relevant authorities.”22  7 

 8 

Q35. PLEASE OUTLINE YOUR VIEW OF COMPANY WITNESS WALLER’S 9 

TESTIMONY PROVIDED IN THIS DOCKET.  10 

A35. First, it is important to note that the context for the ADIT calculation is for a 11 

component of rate base under generally accepted ratemaking principles.  It is not a 12 

cash flow statement or balance sheet that attempts to match cherry-picked inflows 13 

with outflow or cherry-picked assets with liabilities. 14 

Second, it is well established under generally accepted ratemaking principles that 15 

rate base is reduced by ADIT – so I do agree with Mr. Waller on this point. 16 

Third, it is similarly well established under generally accepted rate making 17 

principles over the last century, that the U.S. Supreme Court and other authorities 18 

have overwhelmingly rejected the concept of including prior period losses in rate 19 

base.23 20 

22 Exhibit A to the Attachments to Informal Discovery Request of the Consumer Advocate, filed March 23, 
2015, in this TRA Docket 14-00146, at page 30 of 32 of the Ruling Request, Item 6.   
23 Communications Satellite Corp. v. F.C.C., 611 F.2d 883 (D.C. Cir. 1977), citing, among other cases, 
F.P.C. v. Nat. Gas Pipeline Co., 315 U.S. 575 (1942).  A similar rule disallows past losses as an operating 
expense.  Galveston Electric Co. v. Galveston, 258 U.S. 388 (1922).  
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Fourth, if a utility proposes to establish a regulatory asset, as Atmos has done 1 

here, then the appropriate mechanism for establishing that regulatory asset would 2 

be to file a separate petition requesting the TRA open a docket where such a 3 

proposal could be thoroughly vetted. 4 

 5 

Q36. PLEASE EXPLAIN YOUR VIEW OF COMPANY WITNESS WALLER’S 6 

PROPOSAL TO LINK THE ADIT LIABILITY WITH THE NOLC ASSET 7 

IN THE CALCULATION OF RATE BASE.  8 

A36. As I mentioned above, it is important to note that the context for the ADIT 9 

calculation is as a component of rate base under generally accepted ratemaking 10 

principles, and within this context the ADIT liability has significantly different 11 

characteristics than the NOLC asset.  While the ADIT liability arises from timing 12 

differences between tax and book depreciation, this ADIT liability will reverse 13 

over time – that is, the same amount of depreciation will be recognized eventually 14 

for both tax and ratemaking purposes.  In contrast, the NOLC asset does not 15 

reverse – it is either used to offset taxable income or it expires after 20 years.  In 16 

other words, if the Company continues to add plant and the tax code remains 17 

essentially unchanged, the Company could continue to generate tax losses and the 18 

losses created in year 1 may never be used as long as the Company continued to 19 

add plant and failed to generate taxable income.  Meanwhile, the ADIT liability 20 

generated in year 1 would eventually reverse – that is, the tax deferred due to the 21 

use of accelerated depreciation would eventually become zero as the amounts of 22 

depreciation under the tax and ratemaking methods reduce the depreciable base to 23 
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zero.  So, on its face, the Company’s proposal to offset ADIT with NOLCs would 1 

implement a mismatch of rate book items with tax return items. 2 

 Another mismatch involves the rationales underlying ADIT and NOLCs.  ADIT 3 

essentially reflects a cost-free source of capital that can be readily measured and 4 

which should reduce rate base because ratepayers should not be required to fund a 5 

return on investment on rate base that is already funded through accelerated 6 

depreciation and reflected in the ADIT account.  In contrast, NOLCs may or may 7 

not have value, either because they may expire or may not be used, and should not 8 

be an addition to rate base because they add no investment capital that would 9 

benefit ratepayers.  Rather than providing a benefit to ratepayers, NOLCs instead 10 

provide a potential benefit to shareholders, who should more properly bear the 11 

risk of NOLCs being realized.  In other words, ADIT represents a cost-free source 12 

of financing in the ratemaking context, and NOLCs represent a potentially risky 13 

financing alternative (through the capitalization of a tax loss carryforward) for the 14 

benefit of shareholders in an investment context. 15 

 16 

Q37. PLEASE EXPLAIN YOUR POSITION CONCERNING WHETHER 17 

PRIOR PERIOD TAX LOSSES MAY BE CAPITALIZED AS NOLCS AND 18 

RECOVERED IN RATE BASE.  19 

A37. As described in the Company’s testimony presented above, the NOLCs clearly 20 

represent prior period losses for tax purposes.  The Company is essentially 21 

proposing to capitalize the tax benefit associated with the NOLCs resulting from 22 

current and prior period net operating losses for tax purposes, and then to charge 23 
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ratepayers for a rate of return on these capitalized losses.  It is well recognized 1 

under generally accepted rate making principles that the U.S. Supreme Court and 2 

other authorities have rejected the capitalization of prior period losses into rate 3 

base.24  These regulatory principles clearly require that NOLCs be excluded from 4 

ADIT and therefore be excluded from rate base.  5 

 6 

Q38. PLEASE EXPLAIN YOUR POSITION ON WHETHER THE COMPANY 7 

HAS ESTABLISHED A REGULATORY ASSET WITH RESPECT TO 8 

THE NOLCS.  9 

A38. If Atmos is proposing to establish its NOLCs as a regulatory asset, then the proper 10 

forum would be a separate docket outside of a rate case where this proposal can 11 

be thoroughly vetted.  There is no evidence that Atmos has attempted to establish 12 

such a regulatory asset in contrast with other utilities under the TRA’s 13 

jurisdiction.25  Here there has been no clear request for the establishment of a 14 

regulatory asset, with the appropriate vetting that would go along with that.  In 15 

view of that, I believe that the more appropriate course would be to exclude 16 

NOLCs as a regulatory asset and consequently deny the addition of NOLCs to 17 

rate base. 18 

 19 

24 Communications Satellite Corp. v. F.C.C., 611 F.2d 883 (D.C. Cir. 1977), citing, among other cases, 
F.P.C. v. Nat. Gas Pipeline Co., 315 U.S. 575 (1942).  A similar rule disallows past losses as an operating 
expense.  Galveston Electric Co. v. Galveston, 258 U.S. 388 (1922). 
25 For example, note the Petition of Piedmont Natural Gas Company, Inc. for Authorization to Amortize 
and Refund to Customers Excess Accumulated Deferred Income Taxes in TRA Docket 14-00017 
(company requested regulatory asset for excess ADIT). 
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Q39. DOES THE COMPANY PROVIDE ANY TESTIMONY IN THIS DOCKET 1 

CONCERNING TAX NORMALIZATION RULES?  2 

A39. No.  The Company offers no description, and provides no authoritative citation 3 

for its position concerning normalization rues.  This would seem to be unusual in 4 

view of the apparent importance to its argument that the NOLCs must offset 5 

ADIT in order to avoid a tax normalization violation.   6 

 7 

Q40. HOW DID YOU IDENTIFY TAX NORMALIZATION AS A POTENTIAL 8 

ISSUE?  9 

A40. In my review of the discovery responses provided by the Company, I found a 10 

proceeding before the Kentucky PSC that had apparently been strongly 11 

contested.26  In that proceeding, there was extensive testimony on the NOLC 12 

issue.  While the Kentucky Commission did ultimately allow NOLC in rate base, 13 

they required the utility to seek an IRS private letter ruling on the tax 14 

normalization issue.  The specific content of the private letter ruling request 15 

continues to be the source of strong disagreement between the parties due to the 16 

particular manner in which the Company posed the NOLC questions to the IRS.27  17 

 18 

Q41. ARE THERE OTHER REGULATED COMPANIES IN TENNESSEE 19 

THAT OFFSET NOLCS AGAINST ADIT IN DETERMINING RATE 20 

BASE?  21 

26 Atmos Energy Corporation’s Response to MFR Set No. 1, Question No. 1-06. 
27 See Exhibits B and C to the Attachments to Informal Discovery Request of the Consumer Advocate, 
filed March 23, 2015, in this TRA Docket 14-00146. 
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A41. Not to my knowledge.  I am not aware of any other regulated utility in Tennessee 1 

that has even sought to offset NOLCs against ADIT in determining rate base.  2 

 3 

Q42. ARE THERE JURISDICTIONS THAT HAVE SPECIFICALLY DENIED 4 

THE OFFSET OF NOLCS TO ADIT?  5 

A42. Yes.  Specifically, West Virginia denied the offset of NOLCs to Mountaineer 6 

Gas.28  In that proceeding, Mountaineer Gas took a position similar to that being 7 

taken by Atmos in this TRA Docket 14-00146.29  The West Virginia Consumer 8 

Advocate Division and the West Virginia PSC Staff opposed Mountaineer Gas’s 9 

ADIT position as a “…complete departure from established Commission 10 

precedent and the normal treatment for plant related ADIT across the country.  11 

Essentially, [Mountaineer Gas] is proposing to simply ‘disappear’ a large part of 12 

its ADIT rate base offset related to accelerated depreciation.”30 13 

 14 

Q43. WHAT IS YOUR VIEW OF THE MOUNTAINEER GAS PROCEEDING?  15 

A43. Mountaineer Gas was a well-contested and argued case, as even a brief review of 16 

Attachments WHN-7 and WHN-8 demonstrate, and I agree with the basic 17 

arguments and analyses put forward by the West Virginia Consumer Advocate 18 

and the result reached by the West Virginia PSC.  However, Atmos’ response to 19 

28 Public Service Commission of West Virginia at Charleston, Case No. 11-1627-G-42T, Commission 
Order on Rule 42T Tariff Filing To Increase Rates and Charges, dated October 31, 2012, at pages 14-17 
(included here as Attachment WHN-6); also see other filings in that docket that may be found at 
http://www.psc.state.wv.us/webdocket/ and by searching for Case No. 11-1627-G-42T. 
29 See Mountaineer Gas Company’s Initial Brief in Public Service Commission of West Virginia at 
Charleston, Case No. 11-1627-G-42T, Commission Order on Rule 42T Tariff Filing To Increase Rates and 
Charges, filed August 31, 2012, at page 8 (included here as Attachment WHN-7). 
30 Initial Brief of the Consumer Advocate Division in Public Service Commission of West Virginia at 
Charleston, Case No. 11-1627-G-42T, Commission Order on Rule 42T Tariff Filing to Increase Rates and 
Charges, filed August 31, 2012, at page 9 and generally pages 4-17 (included here as Attachment WHN-8). 
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that West Virginia proceeding appears confused and contradictory.  Responding 1 

to the Mountaineer Gas proceeding, an Atmos’ witness in proceedings in 2 

Kentucky stated that: 3 

The West Virginia commission’s recent [Mountaineer Gas] ruling stands 4 
alone in its position despite historical precedent at numerous other 5 
commissions to the contrary.  [The West Virginia Commission] was 6 
incorrect in determining that a normalization violation will not occur by its 7 
actions.  In fact, the commission opined on a subject over which it has no 8 
jurisdiction.  A commission cannot rule whether a normalization violation 9 
has or has not occurred.  That determination rests solely with the IRS.  A 10 
commission can only implement rates.  If, in setting rates, a commission 11 
violates the normalization provisions, the IRS would be the authority to 12 
rule as such and apply the consequences of said violation.  The West 13 
Virginia commission most certainly set rates that are in violation of the 14 
normalization provisions and overstepped its bounds in ruling that no 15 
violation has occurred.31 16 

 From that testimony it would be reasonable to conclude that the only appropriate 17 

course for a commission and company to take would be to seek a ruling request 18 

from the IRS on the issue.  Unfortunately, even that course of action appears 19 

controversial, as demonstrated in the context of Atmos’ recent proceeding in 20 

Kentucky.32  And the view of the Company’s witness in the proceeding in 21 

Kentucky is that “[s]eeking a private letter ruling from the IRS is a costly and 22 

timely undertaking.  It seems a waste of time to seek a ruling on an issue [as to 23 

whether to include an NOLC asset in rate base] that is so completely clear.”33 24 

 25 

31 Exhibit E to the Attachments to Informal Discovery Request of the Consumer Advocate, filed March 23, 
2015, in this TRA Docket 14-00146, at page 29, line 20 through page 30, line 8.  The “other commissions” 
referred to above are addressed in a later question and answer. 
32 See Exhibits B and C to the Attachments to Informal Discovery Request of the Consumer Advocate, 
filed March 23, 2015, in this TRA Docket 14-00146. 
33 Exhibit E to the Attachments to Informal Discovery Request of the Consumer Advocate, filed March 23, 
2015, in this TRA Docket 14-00146, at page 28, lines 17-23. 
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Q44. ARE YOU AWARE OF ANY SUBSEQUENT DEVELOPMENTS IN THE 1 

MOUNTAINEER GAS PROCEEDING WITH RESPECT TO THE WEST 2 

VIRGINIA PSC’S DENIAL OF AN OFFSET OF NOLCS AGAINST ADIT?  3 

A44. Yes.  The IRS, in PLR 201419804, ruled that the decision of the West Virginia 4 

Public Service Commission (“WVPSC”) to deny the offset of NOLCs against 5 

ADIT did not create a normalization violation.  As stated in Mountaineer Gas’s 6 

2013 financial statements: 7 

In the October 31, 2012 Rate Order, the WVPSC rejected the Company’s 8 
position that the thirteen-month average federal net operating loss and 9 
alternative minimum tax credit carryforward, resulting from the 10 
Company’s election of accelerated depreciation, should be added back to 11 
rate base.  The WVPSC did not believe that this created a potential tax 12 
normalization violation.  However, the Company believed this action may 13 
have created a potential tax normalization violation.  On November 21, 14 
2012, the Company filed a Limited Petition for Reconsideration with the 15 
WVPSC, asking it to reconsider its decision on this issue.  This Limited 16 
Petition for Reconsideration was denied on February 11, 2013.  On 17 
February 13, 2013, the Company filed a Second Petition for 18 
Reconsideration.  On April 9, 2013, the WVPSC issued its Order once 19 
again denying the Company’s request.  Thus, on July 30, 2013, the 20 
Company requested a private letter ruling from the Internal Revenue 21 
Service (IRS).  The IRS has since issued its private letter ruling, PLR-22 
133813.13, concluding that such action by the WVPSC did not create 23 
a tax normalization violation.  The IRS concluded that because the 24 
WVPSC had taken the federal net operating loss and alternative minimum 25 
tax credit carryforward into account when setting the Company’s rates, the 26 
WVPSC’s decision to reduce the Company’s rate base does not violate 27 
normalization requirements.34  (Emphasis added.) 28 

 29 

34 Mountaineer Gas Company Notes to Financial Statement for the period ended December 31, 2013 and 
December 31, 2012, at page 17 of 33 of those financial statements, as filed on January 15, 2015, and 
included here as Attachment WHN-9, as a part of the public workpapers and supporting documents in 
connection with Mountaineer Gas’s 2015 General Rate Case, PSC Case No. 15-0003-G-42T, which may be 
found at http://www.psc.state.wv.us/webdocket/ and by searching for Case No. 15-0003-G-42T.  Also 
attached is Private Letter Ruling 201418024 (referenced in the quoted citation as PLR-133813.13) as 
Attachment WHN-10. 
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Q45. WHAT IS YOUR VIEW OF THE IRS RULING WITH RESPECT TO 1 

MOUNTAINEER GAS?  2 

A45. The IRS ruling shows that the West Virginia PSC had the authority to make a 3 

reasoned decision to reject Mountaineer Gas’s proposed offset of NOLCs against 4 

ADIT and, further, that such rejection was not a normalization violation. 5 

 6 

Q46. ARE THERE JURISDICTIONS THAT HAVE SPECIFICALLY 7 

ALLOWED THE OFFSET OF NOLCS TO ADIT?  8 

A46. Yes.  In the Kentucky proceeding, the Company cites a number of jurisdictions 9 

that have allowed the offset of NOLCs.35  However, the Company’s witness in 10 

that proceeding offers little in the way of supporting facts, authority, or analyses 11 

as to how those decisions were reached, and how the facts in those proceedings 12 

may have been different from those presented in this TRA Docket 14-00146.  13 

 14 

Q47. DO YOU HAVE AN OPINION ON WHETHER THE TRA, WITHIN THE 15 

CONTEXT OF A RATE CASE, MAY MAKE A DETERMINATION 16 

CONCERNING WHETHER THE IRS TAX NORMALIZATION 17 

REQUIREMENTS WOULD BE MET?  18 

A47. Yes.  Based upon the Mountaineer Gas proceeding, the apparent agreement of the 19 

IRS with that decision, and the result as shown in the referenced private letter 20 

ruling, along with the plenary authority of the TRA with respect to setting rates,36 21 

my view is that the TRA does have the authority to make a decision concerning 22 

35 Exhibit E to the Attachments to Informal Discovery Request of the Consumer Advocate, filed March 23, 
2015, in this TRA Docket 14-00146, at page 16, line 20 through page 19, line 19. 
36 Tenn. Code Ann. § 65-5-103. 
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the NOLC offset against ADIT issue and whether the IRS normalization rules 1 

would be violated. 2 

 3 

Q48. WOULD YOU PROVIDE YOUR PERSPECTIVE ON THE RULING 4 

REQUEST FILED BY THE COMPANY AS A RESULT OF THE 5 

KENTUCKY PROCEEDING? 6 

A48. Yes.  The Company’s Ruling Request, which focuses on the narrow tax issues of 7 

whether NOLCs should be offset against ADIT and, if they were to be offset, 8 

what methodology would be appropriate, reflects the potential complexity of 9 

attempting to overlay a tax issue with a regulatory issue.  In its Ruling Request, 10 

the Company analyzes its tax books and then compares those books with its 11 

financial books.  The Ruling Request ignores the Company’s rate books – and 12 

consequently ignores the tax expense that is charged to customers through rates.  13 

In other words, the Ruling Request ignores the charge for the deferral of tax that 14 

ratepayers are paying every time they pay their gas bill.  While ratepayers are 15 

paying a charge that takes into account the deferral of tax, the Company is not 16 

currently paying any tax, and the Company is receiving cost free capital based on 17 

the use of accelerated depreciation for tax purposes.  These are essentially the 18 

same facts that were presented to the West Virginia PSC that resulted in their 19 

determination that NOLCs should not be offset against ADIT – a determination 20 

that was followed by an IRS ruling that the West Virginia PSC’s decision would 21 

not be a normalization violation.  22 

 23 

TRA Docket 14-00146 
Novak, Direct 

35 



 

Q49. DO YOU HAVE AN OPINION ON WHETHER THE IRS TAX 1 

NORMALIZATION REQUIREMENT WOULD BE MET IF THE NOLCS 2 

ARE NOT OFFSET AGAINST ADIT OR OTHERWISE ADDED TO RATE 3 

BASE IN TRA DOCKET 14-00146? 4 

A49. Yes.  In this Docket, the Company’s accounting mechanics, other than the offset 5 

of NOLCs against ADIT, reflect the normalization policies and practices that are 6 

in accordance with generally accepted ratemaking principles.  The Company’s 7 

ratepayers, through rates, are paying a charge for taxes that take into account the 8 

normalized tax for the relevant period.  However, the Company is currently not 9 

paying any income taxes and has established an accumulated deferred income tax 10 

account that reflects timing differences related to the use of different accounting 11 

methodologies for tax and ratemaking purposes. 12 

 These tax and ratemaking accounting methodologies ultimately reverse over time.  13 

However, as a result of these differences, the Company essentially receives cost 14 

free capital which is deducted from rate base as ADIT.  Also, it should be noted 15 

that ratepayers will continue to pay the same normalized tax through rates 16 

regardless of whether the Company is profitable from a tax perspective or not.  If 17 

the Company is not profitable from a tax perspective, then the benefit of any 18 

NOLC is passed directly to Company’s shareholders.  On that basis, my view is 19 

that the normalization requirement would be met if the NOLCs are not offset 20 

against ADIT or otherwise added to rate base.   21 

 22 
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Q50. WOULD YOU SUMMARIZE YOUR RECOMMENDATIONS 1 

CONCERNING THE COMPANY’S OFFSET OF NOLC AGAINST ADIT 2 

IN THIS TRA DOCKET 14-00146? 3 

A50. Based on the foregoing, my recommendation is that the Authority reject the 4 

request by the Company to offset NOLCs against ADIT.  With that said, if the 5 

Authority were to be inclined to consider the offset in a light that is contrary to 6 

my analysis and recommendation, or otherwise were to be inclined to consider the 7 

normalization aspects of the Company’s requests, I would recommend that the 8 

Authority require the Company to seek a private letter ruling from the IRS with 9 

the full involvement of the Authority and Consumer Advocate in the preparation, 10 

approval, and filing of that private letter ruling request.  As to the specifics of any 11 

such private letter ruling request, I would recommend that the Authority require 12 

disclosure in that request of the rate books aspects of such request including the 13 

tax expense recorded and collected from ratepayers through rates in accordance 14 

with my analysis above.   15 

I would also recommend that any such request within the context of this TRA 16 

Docket 14-00146 and with the involvement of the Authority and Consumer 17 

Advocate in any such request, involve the thorough consideration of the three 18 

methods described as the “last dollars deducted”, “first dollars deducted”, and 19 

“ratable allocations”37 in the Company’s Ruling Request that resulted from the 20 

Kentucky proceeding.  While such a private letter ruling request would obviously 21 

not be necessary if the Authority adopts my recommendation that NOLCs not be 22 

37 These methods generally are described in the Ruling Request submitted as a result of the Kentucky 
proceeding.  See Exhibit A to the Attachment to Informal Discovery Request of the Consumer Advocate, 
filed March 23, 2015, in this TRA Docket 14-00146, at pages 19-29. 
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offset against ADIT, such a ruling request would seemingly be necessary and 1 

appropriate if the Authority were to be inclined not to adopt my recommendation. 2 

 3 

[Testimony continues on next page] 4 
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VI. RATE DESIGN 1 

 2 

Q51. HOW DO YOU PROPOSE THAT THE TRA ALLOCATE THE 3 

COMPANY’S REVENUE REQUIREMENTS TO EACH CUSTOMER 4 

CLASS? 5 

A51. As shown on CAPD Exhibit, Schedule 1, my revenue deficiency/surplus 6 

calculation required to produce the 7.55% overall return recommended by Dr. 7 

Klein results in a revenue decrease of approximately $3.0 million. I recommend 8 

that the proposed revenue surplus be allocated evenly across-the-board to all 9 

customer classes, including special contract customers, based upon the ratio of 10 

each customer class’ attrition period margin to total attrition period margin.  As 11 

shown on CAPD Exhibit, Schedule 14, this allocation results in a rate decrease of 12 

-4.59% to all customer classes. 13 

 14 

Q52. WHAT RATE DESIGN DO YOU PROPOSE? 15 

A52. I am proposing that the revenue deficiency in this case be recovered through 16 

decreased commodity charges.  In other words, under the deficiency presented 17 

here, I am proposing that the existing base rate customer charges remain at their 18 

current levels.  At this time, I do not have a specific dollar value rate design 19 

proposal to recommend to the TRA, but fully expect to have this completed prior 20 

to the hearing. 21 

 22 
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VII. ANNUAL RATE MECHANISM 1 

 2 

Q53. MR. NOVAK, HAVE YOU REVIEWED THE ANNUAL REVIEW 3 

MECHANISM (“ARM”) TARIFF PROPOSED BY THE COMPANY? 4 

A53. Yes.  The Company has elected to implement its proposed ARM tariff as part of 5 

an annual review of its rates in accordance with Tenn. Code Ann. § 65-5-6 

103(d)(6). 7 

 8 

Q54. DO YOU AGREE WITH THE COMPANY’S PROPOSED ARM? 9 

A54. No, I do not.  Unlike the alternative regulation proposal approved by the TRA for 10 

Tennessee-American Water Company in Docket 13-00130, the ARM currently 11 

proposed by Atmos contains no true-up to actual experience.  In other words, 12 

under the ARM, Atmos intends to implement its capital and operating budgets 13 

without any true-up whatsoever to the actual amounts expended.  Without a true-14 

up to actual costs, I would recommend denial of the ARM tariff proposed by the 15 

Company. 16 

 17 

Q55. ARE THERE ANY SITUATIONS WHERE ATMOS WOULD NOT 18 

COMPLETE ITS BUDGETED CAPITAL EXPENDITURES? 19 

A55. Certainly.  The budget only represents the anticipated expenditures at a single 20 

point in time.  As such it is constantly being modified for various external factors.  21 

By way of example in the current docket, Atmos originally included amounts in 22 

its 2015 and 2016 capital budgeted for the construction of an office building in 23 
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Franklin.  During the course of this rate case, this project was deferred and the 1 

budget was revised.  Without a true-up provision in an alternative regulatory 2 

mechanism, there would not be a way for the ratepayers to recapture charges 3 

already paid for this budget revision. 4 

 5 

Q56. ARE THERE ANY OTHER COMPONENTS OF AN ALTERNATIVE 6 

REGULATORY MECHANISM THAT YOU FEEL SHOULD BE 7 

INCLUDED IN THE COMPANY’S PROPOSAL? 8 

A56. Yes.  First, the TRA should consider the need for a management audit in 9 

conjunction with the Company’s proposed ARM.  Unlike the alternative 10 

regulatory mechanism that the TRA approved for Tennessee-American Water 11 

Company which included only a subset of the total capital and operating 12 

expenses, the ARM proposed by Atmos includes the Company’s entire cost of 13 

service.  Such a radical shift in rate setting will likely result in cultural changes 14 

since all costs would automatically be recovered.  Therefore, the TRA should 15 

consider the appropriateness of a management audit that accomplishes two goals.  16 

One goal would be to provide a means for highlighting the variances in accounts 17 

that could occur each year in the annual review performed by the TRA staff and 18 

Consumer Advocate with respect to revisions to rates that would occur annually.  19 

The second goal would be to implement a management audit that examines the 20 

processes carried out by the Company to ensure that they are both efficient and 21 

effective instead of just the going-level rate recovery in an annual filing.38 22 

38 It also is worth noting that it has been an extended period of time since Atmos last had a management 
audit.  
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 Secondly, the TRA needs to set a finite life for approval of an alternative rate 1 

mechanism like the ARM presented here before the Company is required to file a 2 

traditional rate case to reset base rates.  The enabling legislation of Tenn. Code 3 

Ann. § 65-5-103(d)(6) requires a utility to have had a rate case within the last five 4 

years. With that time period in mind, I would propose to the TRA that an 5 

alternative regulatory mechanism like the ARM presented here should be 6 

terminated after five years. 7 

 Third, if the TRA does elect to approve an ARM based on the Company’s entire 8 

capital and operating budget, I would recommend that the TRA consider 9 

terminating the Company’s existing WNA mechanism.  The WNA trues up the 10 

sales and transportation volumes approved in the last rate case to the actual 11 

weather experienced, while the ARM would true up the rate of return to the 12 

Company’s actual results of operations.  Since the ARM would true-up the 13 

Company’s entire cost of service, it seems that a WNA mechanism would be 14 

redundant and unneeded. 15 

 Finally, I would recommend the TRA insure that any alternative regulatory 16 

mechanism captures the policy decisions of the TRA that are enumerated in the 17 

Company’s rate case.  For example, the TRA has traditionally recognized only 18 

amounts actually paid as pension expense instead of FAS 87 amounts.  Therefore 19 

any alternative regulatory mechanism should contain a provision for adjustments 20 

to the TRA’s policy decisions on pension expense. 21 

 22 
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Q57. EXPLAIN ANY THOUGHTS OR RECOMMENDATIONS THAT YOU 1 

MAY HAVE WITH RESPECT TO THE METHODOLOGIES IN THE 2 

COMPANY’S PROPOSED ARM TARIFF?  3 

A57. Because the Company has provided its schedules and workpapers that it believes 4 

constitute its methodologies, I also have submitted the schedules and workpapers 5 

filed today with my testimony as proposed methodologies to be used in 6 

calculating rates in this TRA Docket 14-00146 and for purposes of adopting 7 

methodologies under Tenn. Code Ann. Section 65-5-103(d)(6) and, as and if 8 

applicable, Tenn. Code Ann. Section 103(d)(7). 9 

 10 

[Testimony continues on next page] 11 
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 1 

VIII. OTHER CONSIDERATIONS 2 

 3 

Q58. DO YOU HAVE ANY COMMENTS ABOUT THE MANNER IN THE 4 

WAY THIS CASE WAS FILED BY THE COMPANY? 5 

A58. Yes.  The Company’s case was filed with a bare minimum amount of supporting 6 

detail and a complete lack of documentation or audit trail as to the source of that 7 

supporting information, which causes delays for all parties in analyzing the case.  8 

This same lack of support also occurred in the Company’s 2012 rate case, as well 9 

as the 2014 filing that was later dismissed.  As a result, it is apparent that the 10 

Company does not take the minimum filing guidelines of the TRA into serious 11 

consideration.  While the Company did cooperate in providing this information 12 

after the filing, it would be better for all parties if the MFRs and other information 13 

that is usually requested in discovery were provided at the time of the initial rate 14 

case filing.  To prevent this problem from recurring in the future, I am 15 

recommending that the TRA adopt a minimum filing requirement specifically 16 

for Atmos Energy Corporation for future rate cases.  This minimum filing 17 

requirement should also contain a provision that requires a determination by the 18 

TRA’s hearing officer that the Company has materially complied with this 19 

requirement before the procedural schedule can begin.39   20 

 21 

Q59. DOES THIS COMPLETE YOUR TESTIMONY? 22 

39 My view is that this same requirement should apply to all utilities applying for alternative regulation. 
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A59. Yes it does.  However, I reserve the right to incorporate any new information that 1 

may subsequently become available.   2 
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