Nashville, TN 37201-1800

November 15, 2012

VIA HAND DELIVERY

Hon. James Allison, Chairman

Tennessee Regulatory Authority filed
460 James Robertson Parkway
Nashville, TN 37238

electronically in  docket
11/15/12

Re: Budget Prepay v AT&T Tennessee
Docket No. 12-00102

Dear Chairman Allison:

Enclosed are the original and four copies of AT&T Tennessee’s Motion for Summary
Judgment.

AT&T Tennessee is entitled to judgment for a simple and indisputable reason:
Budget’s customers do not qualify for the promotions at issue, and Budget is not entitled to
credits on account of promotions for which its customers do not qualify. The promotions at
issue are available only to customers who purchase a new qualifying long distance service
from AT&T Long Distance (a different company than AT&T Tennessee), and Budget neither
alleges nor can present evidence that any of its customers ever purchased a qualifying
service from AT&T Long Distance while the promotions at issue were in effect. Indeed, in a
related Florida proceeding involving the same promotions, Budget has admitted it has not
purchased long distance service at retail from AT&T Long Distance. Moreover, AT&T’s
records confirm that Budget has not purchased any long distance service from AT&T Long
Distance, much less a qualifying long distance service required for issuance of a reward
card. Budget therefore cannot have resold a qualifying long distance service to its
customers.

The Authority should spare itself, and the parties, the burden and expense of further
litigation that can serve no purpose because Budget cannot recover on the claim it has
alleged.

Very truly yours,

1050029

Uga
Proud Spongor of the US, Oympic Team

Joelle Phillips AT&T Tennessee T:615.214.6311
General Attorney - TN 333 Commerce Street F:615.214.7406
Suite 2101 ip38gi@attcom

office
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BEFORE THE TENNESSEE REGULATORY AUTHORITY
Nashville, Tennessee

in Re: Budget Prepay, Inc. v. AT&T Tennessee

Docket No. 12-00102

AT&T TENNESSEE'S MOTION FOR SUMMARY JUDGMENT

In accordance with Rule 1220-1-2-.03 and .06 of the Tennessee Regulatory Authority
(“TRA” or “Authority”) Rules and Regulations and Tenn. Rules of Civil Procedure 56.02,
BellSouth Telecommunications, LLC d/b/a AT&T Tennessee (“AT&T Tennessee”) respectfully
moves the Authority for summary judgment in favor of AT&T Tennessee and against Budget
Prepay, Inc. (“Budget”) on Budget’s claim for promotional credits. AT&T Tennessee is entitled
to judgment for a simple and indisputable reason: Budget’s customers do not qualify for the
promotions at issue, and Budget is not entitled to credits on account of promotions for which
its customers do not qualify. The promotions at issue are available only to customers who
purchase a new qualifying long distance service from AT&T Long Distance (a different company
than AT&T Tennessee), and Budget neither alleges nor can present evidence that any of its
customers ever purchased a qualifying service from AT&T Long Distance while the promotions
at issue were in effect. Indeed, in a related Florida proceeding involving the same promotions,
Budget has admitted it has not purchased long distance service at retail from AT&T Long
Distance. Moreover, AT&T’s records confirm that Budget has not purchased any long distance
service from AT&T Long Distance, much less a qualifying long distance service required for

issuance of a reward card. Budget therefore cannot have resold a qualifying long distance
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service to its customers. The Authority should spare itself, and the parties, the burden and
expense of further litigation that can serve no purpose because Budget cannot recover on the
claim it has alleged.

Standard for Summary Judgment

Summary judgment procedures in Tennessee are governed by the Authority Rules, the
Tennessee Rules of Civil Procedure and Tennessee Code Annotated. Under the Authority Rules,
AT&T Tennessee may move for summary judgment, with or without supporting affidavits at any
time prior to a hearing on the merits.” Because AT&T Tennessee “does not bear the burden of
proof at trial, [AT&T Tennessee] shall prevail on its motion for summary judgment if it (1)
[sJubmits affirmative evidence that negates an essential elements of [Budget’s] claim; or (2)
[d]lemonstrates to the [Authority] that [Budget's] evidence is insufficient to establish an

If2

essential element of [Budget’s] claim.”” Rule 1 of the Tennessee Rules of Civil Procedure states

that the Rules “shall be construed to secure the just, speedy, and inexpensive determination of

i

every action,” and specifically with regard to summary judgment motions, “the judgment
sought shall be rendered forthwith if ... there is no genuine issue as to material fact, and [AT&T

Tennessee] is entitled to judgment as a matter of law.”’

Background and Summary of Argument

Budget purchases local services for resale from AT&T Tennessee pursuant to the terms
and conditions of its interconnection agreement (“ICA”) with AT&T Tennessee. Budget claims it

is entitled to credits on its local service bills from AT&T Tennessee based on certain long

" TRA Rule 1220-1-2-.06(1)
Tenn. Code Ann. § 20-16-101.
* Tenn. Rules Civ. Proc. Rule 56.04



distance reward card promotions that a long distance company that is affiliated with AT&T
Tennessee — namely, BellSouth Long Distance, Inc. d/b/a AT&T Long Distance Service (“AT&T
Long Distance”) — offered to new long distance customers who met specific eligibility
requirements.4 Based on this claim, since September, 2010, Budget has withheld from its
monthly local service payments to AT&T Tennessee more than $1.7 million that Budget
contends represents the amount of the benefits of the long distance retail promotions to which
it asserts it is entitled.

In a single-count complaint, Budget asks the Authority to declare that the parties’ ICA
and the Telecommunications Act of 1996 (“1996 Act”) require AT&T Tennessee to issue credits
to Budget for the long distance promotions and to “[d]eclar[e] the amounts due Budget by
AT&T” on account of those promotions.” AT&T Tennessee has answered Budget's Amended
Complaint, denying that Budget is entitled to any credits on account of the long distance
promotions, and has filed a Counterclaim seeking, among other things, a ruling that Budget
must pay the more than $1.7 million it has wrongfully withheld from its payments due to AT&T
Tennessee for local services that Budget resold to its customers.

One reason that Budget’s claim must fail is that the long distance promotions were
offered and funded not by AT&T Tennessee, an incumbent local exchange carrier (“ILEC”), but
by a different company, AT&T Long Distance, and that AT&T Tennessee has no legal duty to
give Budget credits based on promotions AT&T Tennessee did not, and indeed could not, offer

anyone, including its own retail customers. As AT&T Tennessee’s Answer and Counterclaim

'fThe promotions were in effect from March, 2010 through September 30, 2012,
° Amended Complaint at 6 {prayer for relief).



explain, the parties’ ICA, which Budget chose to adopt and this Authority approved,6 requires
AT&T Tennessee to make available to Budget for resale only those telecommunications services
that AT&T Tennessee offers its own retail customers; it does not require AT&T Tennessee to
make available for resale long distance services offered by a different company.” Accordingly,
AT&T Tennessee is not required to give Budget a credit for promotions offered and funded by
AT&T Tennessee’s long distance affiliate.

The present motion is not directed at that deficiency in Budget’s case, however, because
the Authority can immediately dispose of the case — without ever having to consider that
deficiency — for one clear-cut and indisputable reason: Even if AT&T Tennessee were required
to make the long distance promotions available to Budget for resale, Budget’s customers do not
qua/zfyfor them in any event. And Budget cannot claim credits based on promotions for which
its customers do not qualify.

Budget asserts that one of the eligibility requirements for receipt of the long distance
promotions is that the customer must have local service with AT&T Tennessee, and Budget
resells AT&T Tennessee’s local service.® That is correct, but in focusing exclusively on the local
service requirement, Budget ignores another of the promotions’ eligibility requirements — that

to receive the reward, the customer must purchase a qualifying long distance service from the

° Effective November 18, 2008, Budget adopted in its entirety the interconnection agreement between
AT&T Tennessee and Level 3 Communications, which the Authority approved on August 9, 2004, in Docket No. 04-
00059. Budget’s adoption of the Level 3 agreement was approved on December 15, 2008, in Docket No. 08-00215.

" See ICA, Attachment 1, p. 4, § 3.1, attached hereto as Exhibit 1. It is because Budget adopted the Level
31CA (see supro n. 6) that the ICA provisions refer to Level 3 rather than to Budget.

® See Amended Complaint, § S (“the service offerings underlying the [long distance] Promotions
specifically require local service”).



long distance affiliate.® There is no allegation or evidence that any of Budget's customers
satisfy that requirement. To the contrary, AT&T’s records show that, while Budget has
purchased certain long distance internet protocol-based services from AT&T Corp. — a different
company from AT&T Long Distance — Budget has not purchased any qualifying long distance
services, which are offered only by AT&T Long Distance.’® And in a pending Florida proceeding
involving the same promotions at issue here, Budget itself has admitted that it has not
purchased any long distance service at retail from AT&T Long Distance.’’ Budget cannot
possibly have resold a qualifying AT&T Long Distance service to its own end users when it did
not purchase a qualifying service from AT&T Long Distance.

Because neither Budget nor its customers have purchased a qualifying long distance
service, Budget would not be entitled to any credits based on those long distance promotions
even if AT&T Tennessee were required to make those promotions available for resale.
Accordingly, AT&T Tennessee is entitled to judgment on Budget’s claim as a matter of law, and
the Authority will have no occasion to decide the hypothetical question whether or not AT&T
Tennessee would be obligated to make its affiliate’s long distance promotions available if

Budget had any customers that qualified for those promotions.

° See, e.g., AT&T Long Distance Service Guide pages included in Exhibit A to Budget's Complaint at p. 2,
§ 7.2.1{B)(2) {to qualify for AT&T Visa Reward Card Promotion, customers must newly subscribe to specific long
distance plans offered by AT&T Long Distance); p. 3, § 7.2.2(A){2) (to qualify for AT&T Reward Visa Prepaid Card
Promotion, customers must subscribe to one or more long distance plans offered by AT&T Long Distance); p. 17,
§ 4.2 {AT&T Reward Cards are available to qualifying residential customers who purchase one or more long
distance plans offered by AT&T Long Distance).

Y see Affidavit of Marc Cathey, attached hereto as Exhibit 2.

“See Budget Prepay, Inc.’s Responses to Florida Public Service Commission Staff's First Set of Data
Requests (November 7, 2012}, attached as Exhibit 3 hereto. Because AT&T Long Distance is an interexchange
carrier and not a local exchange carrier, AT&T Long Distance is not subject to the resale requirements of the
Telecommunications Act of 1996, including the requirement that an ILEC's telecommunications services are to be
sold at a wholesale price reflecting the "avolded cost” discount percentage established by the various state
commissions. Accordingly, if Budget were to purchase long distance services from AT&T Long Distance, it would
have to pay retail prices.



Statement of Undisputed Facts

AT&T Tennessee is an ILEC, it provides local service to its retail customers, and it sells
those same local services to Budget for resale in accordance with the ICA.*> The promotions at
issue here are offered by AT&T Long Distance — a separate company from AT&T Tennessee * —
to its retail customers pursuant to that company’s “Residential Service Guide,” a publicly
available document that sets forth the terms and conditions on which AT&T Long Distance
services are sold and that applies to everyone who wants to purchase them.

The terms of the long distance promotions for which Budget seeks credits under the ICA
are included in the pages from AT&T Long Distance’s Residential Service Guide attached as part
of Exhibit A to Budget’s Complaint. These promotions (all of which have now ended) offered
qualifying new AT&T Long Distance customers a prepaid Visa Reward Card in an amount of
either $100 or $50, depending on which long distance service the customer purchased. To be
eligible for the reward card, the AT&T Long Distance customer had to meet the following
requirements, among others:

1. The customer had to sign up for one of the specific “qualifying” long distance
plans listed in the Residential Service Guide (for instancei, the “AT&T Unlimited
Nationwide Calling™ One” plan, or the “AT&T ONE RATE Nationwide Calling 1”
plan).

2. The customer had to retain the qualifying long distance service for at least 30
days.

* This Motion assumes the truth of Budget's factual allegations in its Amended Complaint.

¥ Amended Complaint, § 2.

“While both AT&T Tennessee and AT&T Long Distance ultimately share the same parent company, AT&T,
Inc., it is an undisputed fact that BeliSouth Telecommunications, LLC d/b/a AT&T Tennessee and BellSouth Long
Distance, Inc. d/b/a AT&T Long Distance Service are two different companies. BellSouth Telecommunications, LLC
d/b/a AT&T Tennessee, an incumbent local exchange company, has been doing business in Tennessee for
decades. In contrast, the separate entity BellSouth Long Distance, inc. d/b/a AT&T Long Distance Service has
provided long distance services in the state of Tennessee since 2003, pursuant to a Certificate of Convenience and
Necessity issued by the Authority on fanuary 28, 2003, in Docket No. 02-01168.



3. The customer had to have local dial tone service with AT&T Tennessee.”

There is no evidence — and Budget does not allege — that any of Budget’s customers
purchased any qualifying long distance services from AT&T Long Distance, or that Budget’s
customers satisfied the eligibility criteria for the AT&T Long Distance promotions. To the
contrary, Budget admits that it has not purchased any long distance service from AT&T Long
Distance at retail.'® And AT&T’s records show that Budget has not purchased any qualifying
long distance service from AT&T Long Distance. While Budget has purchased certain internet
protocol-based long distance services from AT&T Corp., those services are not “qualifying” long
distance services offered by AT&T Long Distance or AT&T Tennessee.'’

Argument

Budget’s claim rests on the proposition that because the AT&T Long Distance
promotions required customers to have local service provided by AT&T Tennessee, Budget is
automatically entitled to credits based on those promotions because its customers purchase
local service from AT&T Tennessee through Budget (as a reseller of AT&T Tennessee’s local
service).”® But Budget’s argument is foreclosed by the terms of the promotions themselves.
Budget misconstrues the promotions as a reward for the purchase of local service only. In fact,
the rewards from the promotions are, on their face, rewards for the purchase of new long
distance service from AT&T Long Distance by customers who have local service with AT&T

Tennessee. Budget's customers cannot purchase the qualifying long distance services from

¥ see, e.g., the pages of the BellSouth Long Distance, Inc. d/b/a AT&T Long Distance Service Residential
Service Guide cited in footnote 6.

* see Budget Prepay, Inc.s Responses to Florida Public Service Commission Staff’s First Set of Data
Requests (November 7, 2012), attached as Exhibit 3 hereto.

* see Affidavit of Marc Cathey, attached hereto as Exhibit 2.

¥ amended Complaint, § 5.



AT&T Tennessee (because AT&T Tennessee does not sell those services), and there is no
evidence that they ever purchased any qualifying long distance service from AT&T Long
Distance. Because Budget’s customers have not purchased qualifying long distance service
from AT&T Long Distance, they are not entitled to a reward that requires the purchase of long
distance service. And Budget cannot claim a credit for a promotion for which its customers do
not qualify.

Both the parties’ ICA and the law confirm that Budget cannot claim a credit for which its
customers do not qualify. Section 4.2 of the Resale Attachment in the parties’ ICA provides,
“Resold services are subject to the same terms and conditions as are specified for such services
when furnished to an individual End User of [AT&T Tennessee] in the appropriate section of
[AT&T Tennessee’s] Tariffs.”” Furthermore, and directly controlling here, Exhibit A to the
Resale Attachment of the ICA also provides, “Where available for resale, promotions will be
made available only to End Users who would have qualified for the promotion had it been

provided by [AT&T Tennessee] directly.”*

Based on an identical provision in a similar
interconnection agreement, the North Carolina Utilities Commission dismissed a claim for
promotional credits on precisely the ground that AT&T Tennessee asserts here — namely, that
customers of the reseller that asserted the claim were not themselves eligible for the
promotion because they did not satisfy the requirements for the promotion — and its decision

was affirmed by a federal district court and then by the United Sates Court of Appeals for the

Fourth Circuit.”! The Fourth Circuit sustained the state commission’s dismissal of the reseller’s

* Exhibit 1 hereto.
“1d. (emphasis added).
2 dpi Teleconnect LLC v. Owens, 413 Fed. Appx. 641, 2011 U.S. App. LEXIS 2233 (4th Cir. Feb. 3, 2011).



complaint because “[t]he ICA stated that ‘promotions will be made available only to End Users
who would have qualified for the promotion” and because the “face of the promotion” showed
that the resellers’ customers did not qualify for the promotion. 2 That is equally true here.™

AT&T Long Distance’s Residential Service Guide provides that a reward card will be
issued only to a customer who has new or existing local service with AT&T Tennessee and who
purchases a new qualifying long distance service from AT&T Long Distance. Thus, if a retail
customer were to sign up for local service with AT&T Tennessee without subscribing to a
qualifying long distance service from AT&T Long Distance, that AT&T Tennessee retail customer
would not be eligible for, and would not receivé, a gift card.”® Budget must be treated no
differently. Just as AT&T Tennessee’s own customers cannot receive a long distance reward
card for the purchase of local service alone, the fact that Budget’s customers purchase AT&T
Tennessee local service cannot, by itself, entitle Budget to a promotional credit that requires a
purchase of both local and long distance service. Like AT&T Tennessee’s retail customers,
Budget’s customers also have to purchase a qualifying long distance service from AT&T Long
Distance. And there is no evidence, nor has Budget even alleged, that any of its end users ever
purchased a qualifying service from AT&T Long Distance while the promotions at issue were in
effect.

In short, even if AT&T Tennessee were required to make the long distance promotions
available to Budget (which it is not), the “availability” of the reward would not mean that any

and every local customer would be entitled to receive it, or that Budget always could claim a

* 413 Fed. Appx. at 644-645, 2011 U.S. App. LEXIS at **8-10.

“ See also CMC Telecom Inc. v. Michigan Bell Tel. Co., 637 F.3d 626, 631-32 (6th Cir. 2011} {recognizing
that the 1996 Act's resale obligations require the reseller’s customer to be “similarly situated” to the {LEC's
customer.)

* sep Complaint, Exhibit A



credit for it. At most, AT&T Tennessee would be required to issue credits only with respect to
Budget’s customers who meet all the eligibility requirements of the promotions — who are, in
other words, similarly situated to the AT&T Long Distance customers who receive the
promotions.25 Budget does not allege it has any such customers, and there is no evidence that
it does. Budget therefore is not entitled to any credits for the long distance promotions at issue
in this proceeding.
Conclusion

For the foregoing reasons, the Authority should enter summary judgment in favor of

AT&T Tennessee on Budget’s claim for long distance promotional credits.

Respectfully submitted,

AT&T TENNESSEE //’”\\

33 Lommerce Street, Suite 2101
shville, Tennessee 37201-3300
615 214-6311

ip3881@att.com

Patrick W. Turner

1600 Williams Street
Suite 5200

Columbia, SC 29201-2220
803 401-2900
pt1285@att.com

Attorneys for AT&T Tennessee

* See dpi Teleconnect, 413 Fed. Appx. at 644-645, 2011 U.S. App. LEXIS at *¥8-10; CMC Telecom, Inc., 637
F.3d at 631-32.
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Enhanced Optional Daily Usage File (EODUE)
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BEFORE THE T ESSELE REGULATORY AUTHORITY
s\ashwﬂc‘, Tennessee

In ke Budger Prepay, Ine. v, AT&T Tennessee
Docket No. 12-00102

AFFIDAVIT OF MARC CATHEY

Marce Cathey, being first duly sworn, under oath states as follows:

L. My name i1s Marc Cathey. T am currently employed as an Executive Director-
Corporate Strategy for AT&T Services, Inc.. a shared services subsidiary of AT&T Inc., a
publicly held Delaware corporation headquartered in Dallas, Texas. AT&T Inc. is a holding
company with certam operating subsidiaries (these operating subsidiaries are collectively
referred to herein as “the AT&T operating companies™). | provide support to the AT& T
operating companies. including BellSouth Telecommunications, LLC d/b/a AT&T Tennessee

and other incumbent local exchange carriers (“1LECS”) with regard to their business
relationships with various competitive local exchange carriers (“CLECs™). In this position, I am
responsible for overseeing collection of CLEC accounts, and 1 conduct negotiations with CLEC
istomers regarding various business disputes between those CLECs and the AT&T ILECs.
Thie Atfidavit is made upon my personal knowledge and belief.

2. Fam familiar with the resale provisions in the interconnection agreement between

Budget Prepay. Inc. ("Budget”) and AT&T Tennessee and | have reviewed, and am familiar
vith. the allegations asserted by Budget in the Complaint filed in this proceeding. in particular, |

am familiar with the promotions described in Attachment A to the Complaint, for which Budget

s chaming credits,

Exhi



3 These promotions were offered by BellSouth Long Distance, Inc. d/b/a AT& T
Long Distance Service ("AT&T Long Distance™). Under AT&T Long Distance’s Residential
Service Guide, a publicly available document that sets out the terms of the promotions, AT&T
Long Distance offered qualifying new AT&T Long Distance customers a prepaid Visa" Reward
Card in an amount of either $100 or $50, depending on which long distance service the customer
purchased. To be cligible for the reward card, the AT&T Long Distance customer had to meet
the “ollowing requircments, among others:

¢ The customer had to sign up for one of the specific “qualitying” long distance
plans listed in the AT&T Long Distance Residential Service Guide.

e The customer had to retain the qualifying long distance service for at least 30
dayvs.

e The customer had to have local dial tone service with AT&T Louisiana.

4. The following is a complete list of the qualifying long distance plans listed in the
AT&ET Long Distance Residential Serviee Guide pages attached as Exhibit A to the Complaint.
which states that customers had to purchase one of these plans to be eligible to receive a reward
card:

o AT&T Unlimited Nationwide Calling®™ One

e AT&T Unlimited Nationwide Calling *" Advantage 1
o AT&T Unlimited Nationwide Calling*™ Advantage 2
e AT&T Unlimited Nationwide Calling ™™ Advantage 3
*  AT&T ONE RATE" Nationwide 5 Cents Advantage
o AT&T ONE RATE" Nationwide Calling 1

o AT&T ONE RATE" Nationwide Advantage

I this Affidavit Treter to these as the “Qualifving AT&T Long Distance Plans.”

to
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[directed areview of the relevant records of the AT&T operating companies
CAT& T s records™). Nothing in AT&T's records shows that Budget has purchased a Qualifying
AT&T Long Distance Plan. In addition, nothing in AT&T’s records shows that Budget has
purchased any long distance service for resale trom AT&T Long Distance.

6. AT&Ts records do show that Budget has purchased certain internet protocol-
based ("VoIP™) long distance services from AT&T Corp., a different company from both AT&T
Long Distance and BellSouth Telecommunications, LLC d/b/a AT&T Tennessee. Those VolP
services that Budget purchased from AT&T Corp. are not Qualitying AT&T Long Distance
Plars. and they are not oftered by AT&T Long Distance or by AT&T Tennessee.

7 [n my current position, | have dealt with a number of CLECs that have withheld
payments based upon alleged promotional credit disputes. To date, at least 16 of those CLECs
have eithcr declared bankruptey or ceased doing business while owing, in the aggregate, more
than $130.000,000.00 they wrongfully withheld from AT& T ILECs.

s, This concludes my affidavit.

— Yy

Marc Cath‘cy 7

Su Nﬂhu and sworn to before me
this /4 dav of Novemberg 2012

Nota ry Public
My commission expires

~NOTARY-PUBLIO GTATE OF ALABAMA AT LARGE
MY COMMISSION EXPIRES: May 19, 2016
BONDED THRU NOTARY PUBLIC UNDERWRITERS

Lad



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Complaint of BUDGET PREPAY, INC. Docket No. 120231-TP
Against BellSouth Telecommunications, LLC d/b/a
AT&T Florida

BUDGET PREPAY, INC.’S RESPONSES TO
FLORIDA PUBLIC SERVICE COMMISSION STAFF’S
FIRST SET OF DATA REQUESTS

On October 30, 2012, Staff of the Florida Public Service Commission (“Staff™) served its
first sct of data requests on Budget PrePay, Inc. (“Budget”) in the captioned matter, requesting
Budget’s response by November 7, 2012, Budget has made a good-faith attempt to quickly
comply with Staft’s deadline and will supplement its responses as information becomes available
to Budget, including through Budget’s ongoing review of its own records and through discovery
by Budget on AT&T Florida pursuant to its Complaint filing. In consideration of the foregoing,
Budget submits its response to Staff’s first sct of data requests regarding the captioned matter, as

follows.

General Objections
Budget’s Complaint relates to promotional credits associated with AT&T Florida’s local

service offerings that were made available to AT&T Florida retail customers, but that AT&T

Florida has refused to make available to Budget.

Budget’s Complaint relates to the actions of AT&T Florida — the ILEC — that are

preferential, discriminatory and anti-competitive.

Exhibit 3



Budget’s Complaint is directly associated with telecommunication services provided by
AT&T as a local service, not long distance service. Two thirds (2/3) of the monthly retail cost of
the telecommunication service associated with the Bundled Promotion in dispute 1s for local
service sold by the AT&T ILEC. Budget’s claims for credits are directly associated and related
to invoices issued by the AT&T ILEC for local service resold to Budget. Budget disputes the
amounts billed by the AT&T ILEC to Budget for local service because AT&T fails to apply
promotion credits associated with ILEC local scrvice that is required for the Bundled
Promotions. The failure of the AT&T ILEC to make the promotions available to Budget has an

anti-competitive cffect on Budget.

The Bundled Promotion required local service that makes up roughly two thirds (2/3) of
the value, and was marketed to retail customers by “AT&T” and sold by the AT&T ILEC .
AT&T secks and obtains new local service customers for the AT&T ILEC as a result of the
promotion. These new AT&T ILEC local service customers obtained a direct benefit from the
promotion based on the price reduction from the promotions. Budget’s claim is based on
AT&T’s cfforts to inappropriately circumvent the resale requirements for the promotion’s value
associated with the local service by offering the benefit through a long-distance affiliate. To the
extent AT&T has a long-distance affiliate pay for promotions that require local service from an

AT&T ILEC, then the AT&T ILEC gains an cven larger competitive advantage.
Budget’s Complaint is not a dispute about long-distance service or lifeline service.

Budget objects to Staff’s data requests to the extent they seck information that is not
relevant to Budget’s Complaint. Budget further objects to Staff’s data requests to the extent they

seck information that is otherwise beyond the scope of permissible discovery pursuant to FPSC

e
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Rules and Florida law, or that is protected from discovery by attorney-client privilege or work-

product doctrine.

Responses

Subject to the above General Objections, Budget further responds as follows.

1. Has AT&T Long Distance billed Budget for its scervices provided to Florida customers?
If yes, please provide the complete billing record for June, July, and August 2012, specifying
which itemized amounts arc in dispute in Florida, and which amounts are not in dispute.

RESPONSE:

Budget’s Complaint relates to promotional credits associated with AT&T Florida’s local service
offerings as sct forth in Budget’s General Objections above. Subject to and without waiver of its
General Objections, Budget further responds as follows. No; AT&T Long Distance docs not
offer long distance scrvice to Budget at retail, although Budget includes long distance service in
its product offerings to its customers for which it has claimed credits for the Bundled Promotions
and some of such long distance service is obtained from AT&T long distance at wholcsale.

2. Docs AT&T Florida bill Budget for AT&T Long Distance's services that are provided in

Florida? If yes, please provide the complete billing record for June, July, and August 2012,
specifying which itemized amounts are in dispute, and which amounts are not in dispute.

RESPONSE:

Budget’s Complaint rclates to promotional credits associated with AT&T Florida’s local service
offerings as sct forth in Budget’s General Objections above. Subject to and without waiver of its
General Objections, Budget further responds as follows. No; AT&T Florida does not offer long-
distance service at retail or to resellers at wholesale. By bundling its local services with a
promotion offered by its long-distance atfiliate, AT&T Florida 1s circumventing its resale

obligations relating to its local services under the ICA and federal law, which has an anti-

33318031 3



competitive ceffect on Budget. Budget does include long distance service in its product ofterings
to its customers for which it has claimed credits for the Bundled Promotions and some of such
long distance service is obtained from AT&T long distance at wholesale.

3. Docs AT&T Florida or any of its affiliates or subsidiarics bill Budget for any scrvice(s)
other than long distance? If yes, please identify those services and provide the complete billing

record for June, July, and August 2012, specitying which itemized amounts are in dispute, and
which amounts arc not in dispute.

RESPONSE:

Yes; Budget receives bills from AT&T Florida for local service in electronic format. Portions of
AT&T Florida’s bills to Budget have been disputed by Budget pursuant to billing dispute
provisions of its Interconnection Agreement with AT&T Florida. Budget’s billing dispute is
based on AT&T Florida’s failure to provide credits associated with the resale of services for
which AT&T has offered a bundled cash back promotion to its retail customers that requires
AT&T local service. Budget submitted notices of billing disputes and claim for such credits for
resale rights due Budget by electronic Exclaim Portal submission beginning February 17, 2011,
and monthly thereafter through September 2012, at which time AT&T discontinued the Bundled
Promotion. Budget will review the AT&T clectronic billing submissions to determine a manner
in which it can produce to Staff copies of the requested billing records for June, July, August
2012, subject to confidentiality protections, and will further coordinate with Staft regarding

response to this request.

3331803-1 4



4. Does AT&T Florida bill Budget's end users for AT&T Long Distance's Services?

RESPONSE:

Budget’s Complaint relates to promotional credits associated with AT&T Florida’s local service
offerings as sct forth in Budget’s General Objections above. Subject to and without waiver of its
General Objections, Budget further responds as follows. No; neither AT&T Florida nor AT&T
Long Distance offer long distance service to Budget at retail, although Budget includes long
distance service in its product offerings to its customers for which it has claimed credits for the
Bundled Promotions and some of such long distance service is obtained from AT&T long

distance at wholesale.

5. Does AT&T Long Distance bill Budget's end users for AT&T Long Distance's Services?

RESPONSE:

Budget’s Complaint relates to promotional credits associated with AT&T Florida’s local service
offerings as sct forth in Budget’s General Objections above. Subject to and without waiver of its
General Objections, Budget further responds as follows. No; AT&T Long Distance does not
offer long distance service to Budget at retail, although Budget includes long distance service in
its product offerings to its customers for which it has claimed credits for the Bundled Promotions
and some of such long distance service is obtained from AT&T long distance at wholesale.

6. How many customers did Budget have in Florida during cach of the following months:
June, July, and August 20127

RESPONSE:

June: 1474 customers; July: 1439 customers; August: 1519 customers

3
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7. How many Budget end users subscribed to AT&T Long Distance in Florida during cach
of the following months: Junc, July, and August 20127

RESPONSE:

Budget’s Complaint relates to promotional credits associated with AT&T Florida’s local service
offerings as sct forth in Budget’s General Objections above. Subject to and without waiver of its
General Objections, Budget further responds as follows. AT&T Long Distance does not offer
long distance service to Budget at retail, although Budget includes long distance service in its
product offerings to its customers for which it has claimed credits for the Bundled Promotions

and somec of such long distance service 1s obtained from AT&T long distance at wholcsale.

8. How many Budget customers in Florida received Lifeline discounts in Florida during
cach of the following months: Junc, July, and August 20127

RESPONSE:

Budget’s Complaint docs not relate to Lifeline discounts.  Subject to the General Objections
referenced above, Budget responds as follows.  Lifeline credits were received from AT&T for
cight (8) Budget customers in the referenced months.  Overall, the number of customers

receiving lifeline credits were June: 1,373; July: 1,330; August: 1,326.

9. Has Budget notified its customers of its impending discontinuance of service? (a) If yes,
on what date was the notification provided to customers?; (b) If yes, please provide a copy of the

notice.

RESPONSE: No; Budget will file a reply to AT&T’s notice of commencement of collection
action and proposal to discontinue service to Budget and its customers issued by AT&T in
response to Budget's cfforts to resolve this billing dispute pursuant to the Interconnection

Agreement between the parties and Budget’s Complaint filed with the Commission.

wd
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10. Pleasc provide all documentation Budget provided to AT&T Florida which supports
Budgets position regarding the disputed amount(s) that arc at issue in this docket for June, July,
and August 2012.

RESPONSE:

Sce attached correspondence between Budget and AT&T dated: February 23, 20115 April 1,
2011; April 25, 2011; May 12, 2011; May 18, 2011; and May 20, 2011. Budget will also
coordinate with Staff to produce, subject to confidentiality protections, copics of Budget’s
disputc submissions via AT&T Exclaims Portal website for Junc, July, and August 2012.
Budget will also coordinate with Staff to produce, subject to confidentiality protections, email
correspondence dated February 3, 2012 and April 26, 2012, in which Marc Cathey, Sales
Assistant Vice President for AT&T ILEC, sent via email spreadsheets produced by AT&T [LEC

that reflected Budget’s Bundled promotion claims as disputed amounts.

Budget objects to Staff’s data requests to the extent it is overly broad in requesting “all
documentation” as Budget’s billing dispute with AT&T Florida has been ongoing for
approximately two years, since February 17, 2011; however, the referenced documents provide
an overview of the claims for credits submitted by Budget and the billing dispute subject of

Budget’s Complaint.

Budget also notes that fact information remains to be discovered from AT&T regarding the
billing dispute. Questions of fact exist that must be developed through appropriate discovery,
including written discovery and dcpositions, testimony, and a hearing. For cxample, to what
extent did AT&T benefit from the promotions that bundled AT&T Florida’s local service with its
affiliate’s long-distance service; how much of the revenue realized from those bundled
promotions was dircctly related to the sale of local service; and to what extent did AT&T

Florida’s customers benefit and receive reduced prices for local service through the bundled



promotions? Budget submitted data rcqucsts‘to AT&T in Louisiana which scck fact discovery
relevant to all states in which the Bundled Promotions arc in dispute, including Florida. The data
requests were served September 21, 2012, AT&T requested extension of time to respond, and
answers arc due November 9. It is not known at this time to what extent AT&T will fully and

completely respond, or the extent of follow-up discovery that will be needed.

1. Pleasc provide all documentation Budget provided to AT&T Long Distance which
supports Budget's position regarding the disputed amount(s) that arc at issue in this docket for
June, July, and August 2012.

RESPONSE:

See Budget’s response to Staff Data Request | and 10,
12. Pleasc identify all services included on the bills that AT&T Florida provides to Budget.

RESPONSE:

Sce Budget’s response to Staff Data Request 3.

13. Arc the promotions in dispute in this docket monthly credits?

RESPONSE: No, they are one time credits.

14. Are the promotions in dispute in this docket one-time credits associated with establishing
new service?

RESPONSE: Ycs; Budget claimed the promotional credits for only the new lines that it sold
that had the exact same features as the local service that AT&T required and included in its

Bundled Promotion.



I5. Are the promotions in dispute in this docket one-time credits associated with adding new
scrvices?

RESPONSE: No

16. Are the promotions in dispute in this docket some combination of monthly and one-time
credits?

RESPONSE: No

17. To the extent that the promotions in dispute in this docket represent some combination of
monthly and onc-time credits, please identify the disputed amounts by category for each of the
following months: June, July, and August 2012.

RESPONSE: Notapplicable
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s/ Jon C. Movle, Jr.

Jon C. Moyle, Jr.
jmoyle@moylelaw.com
Moyle Law Firm, PA

118 North Gadsden Street
Tallahassee, FL 32301
(850) 681-3828 (Voice)
(850) 681-8788 (Facsimile)

Katherine King

Katherine king(@keanmiller.com
Randy Young
Randy.young@kcanmiller.com
Randy Cangclosi
Randy.cangelosi@keanmiller.com
Carrie Tournillon
Carrie.tournillon(@keanmiller.com
Kean Miller LLP

400 Convention Street, Suite 700
Baton Rouge, Louisiana 70802
(225) 389-3723 (Voice)

(2253 405-8671 (Facsimile)

Attorneys for Budget PrePay, Inc.



CERTIFICATE OF SERVICE

I hereby certify that a copy of Budget Prepay. Inc.’s Response to the Florida Public
Service Commission Staff’s First Set of Data Requests has been served by electronic mail
on all parties on the Official Service List this 7" day of November 2012.

s/ Jon C. Moyle, Jr.
Jon C. Moyle, Jr.

3331803-1 n



CERTIFICATE OF SERVICE

| hereby certify that on November 15, 2012, a copy of the foregoing document was
served on the following, via the method indicated:

[ ] Hand H. LaDon Baltimore

[ ] Mail Farris Mathews Bobango, PLC

[ ] Facsimile 618 Church St., #300

[ ] Overnight Nashville, TN 37219
[v}ffgitronic dbaltimore@farrismathews.com
[ ] Hand Katherine W. King

[ ] Mail Randy Young

[ ] Facsimile Randy Cangelosi

[] Qvernight Carrie Tournillon

k4 Electronic Kean Miller LLP

P.O. Box 315 Baton Rouge, LA 70821
Katherine king@keanmiller.com
Randy.yvoung@keanmiller.com
Randy.cangelosi@keanmiller.com
Carrie.tournilon@keanmiller.com
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