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BEFORE THE TENNESSEE REGULATORY AUTHORITY
Nashville, Tennessee

IN RE:
BUDGET PREPAY, INC.
V. DOCKET NO. 1260102

BELLSOUTH TELECOMMUNICATIONS,
LIC d/b/a AT&T Tennessee

R i N N S

BUDGET PREPAY, INC.’S MOTION TO DISMISS COUNTERCLAIM OF

BELLSOUTH TELECOMMUNICATIONS. LLC d/b/a AT&T TENNESSEE

Budget PrePay, Inc. (“Budget™), through its counsel of record, hereby submits this
Motion to Dismiss the Counterclaim of BellSouth Telecommunications, LLC d/b/a AT&T
Tennessee (“AT&T”), and states as follows:

BACKGROUND

1. On August 27, 2012, Budget filed its Amended Complaint and Petition for
Declaratory Ruling against AT&T, due to AT&T’s failure to, inter alia, comply with the terms
of the Interconnection Agreement (“ICA™) in handling the resale of bundled local and long
distance cash back promotions.

2. On September 28, 2012, AT&T filed its Counterclaim against Budget alleging
that Budget has breached the parties’ ICA by failing to pay certain amounts AT&T claims are

due under the ICA.
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ARGUMENT

AT&T’s Counterclaim is Due to be Dismissed as it Fails to State a Claim for
which relief can be Granted Because AT&T has Failed to Comply with the
Express Provisions of the ICA.

3. AT&T has attempted to state a cause of action against Budget for an alleged
breach of the parties’ ICA. AT&T claims that Budget has failed to pay certain billed amounts

AT&T claims are due and owing. (Counterclaim at € 21) However, AT&T’s counterclaim must

b6 dismissad bacause AT&T has failed fo follow the requzredproceduresmihepartles’ICA that
are conditions precedent to bringing a billing dispute before the Tennessee Regulatory Authority
(“TRA™).

4. Specifically, Section 2.1, Attachment 7 of the ICA states:

Each party agrees to notify the other Party in writing upon discovery of a
billing dispute. Level 3' shall report all billing disputes to BellSouth using
the Billing Adjustment Form (RF 1461) provided by BellSouth. In the
event of a billing dispute, the Parties will endeavor to resolve the dispute
within sixty (60) calendar days of the notification date. If the Parties are
unable within the 60 day period to reach resolution, then the aggrieved
Party may pursue dispute resolution in accordance with the General Terms
and Conditions of this Agreement.

A copy of Section 2 of Attachment 7 of the ICA is attached hereto as Exhibit 1.
5. Section 10 of the General Terms and Conditions section of the ICA, to which
Section 2.1 above refers, is entitled Resolution of Disputes. It provides in pertinent part that:

10.1  ...each Party agrees to notify the other Party in writing of a dispute
concerning this Agreement. If the Parties are unable to resolve the issues
relating to the dispute in the normal course of business within (30) days
after delivery of notice of the dispute, each of the parties shall appoint a
designated representative who has authority to settle the dispute and who
1s at a higher level of management than the persons with direct
responsibility for administration of the Agreement. The designated
representatives shall meet as often as they reasonably deem necessary in

' Budget adopted the Level 3 HCA and the adopted ICA was approved by the TRA. See docket No. 08-
00215, Dec. 19, 2008,



order to discuss the dispute and negotiate in good faith in an effort to
resolve such dispute.

10.2  If the Parties are unable to resolve issues related to the dispute
within thirty (30) days after the appointment of designated representatives
pursuant to Section 10.1, then either Party may file a complaint with the
Commission to resolve such issues, or as explicitly otherwise provided for
in this Agreement, may proceed with any other remedy pursuant to law or
equity.
A copy of Section 10 of the General Terms and Conditions of the ICA is attached hereto as
Exhibit 2. o

6. AT&T has failed to provide Budget written notification of a billing dispute as
required under the parties” [CA. AT&T has failed to provide Budget written notification of any
dispute concerning the ICA as required by the parties’ ICA. Additionally, AT&T has failed to
appoint a designated representative as set forth in the ICA dispute resolution provisions. Finally,
no meeting has taken place as required under the ICA. These steps -— written notice,
appointment of a designated representative and significant attempts, including a meeting, to
resolve the dispute for at least 30 days before filing a complaint in accordance with the ICA —
are conditions precedent to AT&T filing a complaint with the TRA, as detailed in Section 10.1 of
the General Terms and Conditions of the ICA.

7. Tennessee law and courts from other jurisdictions have determined that pre-
dispute contractual provisions are enforceable and that failure to comply with such provisions is
a failure to meet a contractual condition preced.ent to commencing legal proceedings. An
arbitration agreement “...is valid, enforceable and irrevocabie...” Tennessee Uniform Arbitration
Act, T.C.A. § 29-5-302(a). ““Arbitration agreements are ... enforceable...”, Burancynski v. Eyring,
et al, 919 SW. 2d 314 (Tenn. S, Ct. 1996). See also Williams v. Russell Construction of Ala.,

591 So.2d 71, 73 (Ala. 1991} (“Pursuant to the provisions of the contract, failure to submit the

dispute to the architect constituted a fatlure to meet the contractual condition precedent to



arbitration.”}; see also Auchter v. Zagloul, 949 So. 2d 1189, 1194 (Fla. 1¥" DCA 2007) (holding
that dispute resolution procedures of parties’ agreement should be enforced; motion to dismiss
for failure to pursue alternative dispute resoiution should have been granted and dispute
resolution terms of parties’ agreement should be given effect); Gerber v. First Horizon Home
Loans Corp., 2006 WL 381082 at *2-3 (W.D. Wash. 2006) (“The Court finds that Plamntiff is [in]
violation of the Notice Provision .... Plamtiff’s failure to fulfill the condition precedent to legal
action on the contract mandatesdlsmlssa] of his breachofcontractcldlm”),Relmnce Ins. Co. v
Federal Express Corp., 1985 WL 2241 (S.D.N.Y. 1985) (finding claim barred because it was not
filed in accordance with a condition precedent in contract requiring notice before judicial action
could be filed). Further, as a matter of policy, the TRA should enforce contractual provisions
that compel the parties to sit down in good faith and work toward resolution of a disputed issue.

8. AT&T has recognized and established the precedent that the contractual
obligation of a party to follow the dispute resolution process in the ICA to escalate and preserve
a claim. In a post-interconnection dispute initiated by Nexus Communications, Inc., AT&T
Texas moved to dismiss Nexus® petition, arguing that Nexus failed to comply with the ICA’s
provisions regarding informal dispute resolution” AT&T Texas stated in its response to the
petition that “[plursuant to the parties’ interconnection agreement, prior to the filing of a formal
complaint, the disputing party is required to engage in the informal resolution of disputes,’™
AT&T Texas further stated that not only is doing so legally required under the terms of the ICA,

the informal dispute resolution process of the ICA provides value to the case:

? See, Petition of Nexus Communications, Inc. for Post-Interconnection Dispute Resolution with
Southwestern Bell Tel Co. d/b/a AT&T Tex. under FTA Relation to Recovery of Promotional Credit Due, Docket
No. 39028, AT&T Texas’ Response to Nexus® Petition for Post-Interconnection Dispute at 7 (Tex. P.U.C. Jan. 7,
2011). A copy of the referenced excerpt from AT&T s Response 15 attached hereto as Exhibit 3.
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Engaging in informal dispute resolution would shed some much-
needed light on the scope and specifics of Nexus’ claims, and
would grant the parties the opportunity to resolve the dispute or at
least narrow the issues.’
Other AT&T ILECs have made similar claims in asserting affirmative defenses to complaints.

In answering a complaint filed by dP1 Telecommect, LLC (“dPi”), AT&T North Carolina argued

that dPi had a “contractual obligation to pursue, escalate, and preserve its claim to the

promotional credits it secks in its Complaint in. accordance with.the applicable provisions of the- ..o

parties’ ICA(s).™ In briefing, AT&T North Carolina relied upon the provision in Attachment 7,
§ 2.1 of ity 2007 ICA with dPi, to support its claim that dP1 was required to “pursue the
escalation process as outlined in the Billing Dispute Escalation Matrix, set forth on BellSouth’s
Interconnection Services Web site, or the billing dispute shall be considered denied and closed.”
AT&T Kentucky also raised the contractual obligations of parties to an ICA to escalate and
pursue claims under the terms of the ICA in response to a complaint filed by dpi”

9. Budget, .before filing its complaint, complied or made its best efforts to comply
with the “dispute resolution” provisions of the parties” TCA.*

10. AT&T has failed to comply with the express terms of the ICA that make dispute

resolution a condition precedent before it can seek relief from the TRA.

“1d.

> See dPi Teleconnect, LLC v. BellSouth Telecommunications, Inc., Docket No. P-35, Sub 1577, Answer of
BellSouth Telecommunications, Inc. d/b/a AT&T North Carolina at 4-5 (N.C.U.C. May 2, 2008). A copy of the
referenced excerpt from AT&T North Carolina’s Answer is attached hereto as Exhibit 4.

® See dPi Teleconnect, LLC v. BellSouth Telecommunications, Inc., Docket No. P-55, Sub 1577, AT&T
North Carolina’s Post-Hearing Brief at 20 (N.C.U.C. Feb. 19, 2010}. A copy of the referenced excerpt from AT&T
North Carolina’s Post-Hearing Brief is attached hereto as Exhibit 5.

7 See dPi Teleconnect, LLC v. BeliSouth Telecommunications, Inc., d/bia AT&T Kentucky, Case No. 2009-
00127, Answer of BellSouth Teleconmunications, Inc. d/b/a AT&T Kentucky to Complaint at 5 (Ky. P.5.C. June
11, 2009}. A copy of the referenced excerpt from AT&T Kentucky's Answer to Complaint is attached hereto as
Exhibit 6.

¥ AT&T has not suggested that Budget has failed to comply with the dispute resolution terms of the ICA,
and thus Budget's compliance is not at issue.



WHEREFORE, Budget respectfully requests that:
1. AT&T’s counterclaim be dismissed or held in abevance pending fulfillment of the
ICA’s “dispute resolution” provisions; and

2. The Authority grants such other relief as appropriate.

Respectfally submitted this 1 Hy ! day of November, 2012.

H. LaPon Baltimore (%’PR#003836)
Farris Mathews Bobango, PLC

618 Church Street, Suite 300
Nashville, TN 37219

615-726-1200
dhaltimore@iarrismathews.com

Katherine W. King (#7396)

Randy Young (#21958)

Randal R. Cangelosi (#23433)
Carrie R. Tournillon (#30093)
KEAN MILLER LLP

P.O. Box 3513

Baton Rouge, LA 70821
Telephone: (225) 387-0999
Attorneys for Budget PrePay, Inc.



CERTIFICATE OF SERVICE

I hereby certify that a copy of the above and foregoing has this date been served via e-mail or
U.S. Mail, postage prepaid, to:

Joelle Phillips

AT&T Tennessee

333 Commerce Street, Suite 2101
Nashville, TN 37201-3300
Jp388 1 @att.com

AT&T

Contract Manager
ATTN: Notices Manager
311 S. Akard, 9" Floor
Dallas, TX 75202-5368

AT&T

Business Markets Attorney
Suite 4300

675 Peachtree St.

Atlanta, GA 30375

This ]_ﬁay of November 2012.

H. LaDon Baltimore
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Inthe.event Level 3 fails to reniit to BellSouth any depasit Fequiestod pursuant to
this Section, serviee to Level 3 may belerminated in aCcozdkaizce with the terms of
SLQ%?{)EI 1.7 of this Attachment, and any security deposits w:li b applisd to Levc:l
3" account(s). In the event Level 3 defauits on ifs account Sscmu, to Level § will
be tegdnated i aceprdance swith the feems of Section 1.7 apti Ay secur ity
deposiis wifl be applied to Level 37s:accourt,

Notices. Notwithstanding anything (o the contrary in tiris Aszmema,:rm & bills and

notices regarding billing matters, including noticesrelating. io Ssecurity deposits,

rdiscennscon o servives for ionpayitent of charges, and zcjccts@n ofadditonal

orders from Level 3, shalibe forwarded to-the individual antifor address provided
by Level 3 in establishment of its bifling accemxt{‘;'j with BellSouth, orto the
individual and/or address-subsequentty provided by Level 3 s the contact for
biffing informatios.. Alf monthly bills and notices descritied m this Section shall be
Forvearded to the spmc individual and/or-address; provided, howeves, upon-wiitien
reguest from Lovel 3 1o Bell Bouthis billing organization, the néfice of

rvices purchased by Level 3, under-this Aﬂrwzm,nl provided
for in Section 1.7.2 of this Attachment shall be sent-via certified il to the
individual(s) Tisied inithe Notlces provisien of the Generd] Terms and Conditions

of this me&:m ' ;

Rates. Rates Tor Optional Daily Usage File {ODUE), Ax,c,‘.sja ch y Usage File -~
(ADUP), Enbaneed Optiond] Daily Usage File (BODUF) andl Centralizad Message
Distribution Service (CMDES) are set-out in Exhibit A to this Attachment. o
rate is identified y this Attachiment, the rate for thespeciic service or function will
be as set forth i the applicable BellSouth tariff or as negotiated by the Parties
upon request by either Party. s

5
H

BILLING DESPUTES

Fach Party agrees 1o norify the.other Paryy-in writing.upon the fiscoveryof a

billing dispute. Level 3 shall report ail 4] ling dispuies to B“ﬂSouth xising the
Bifhing Adiustmient Request Form (RE 1461) provided by BéilSout ‘I the event
of a billing dispute, the Parties will endeavor toresolve the dispute within shity

(600 calendar days of the notification date. T the Parties are unable within the 60
day period to reachvesplution, 'L’%.ien.{h@..z}.ggfia_v&x%_,Pai'.gy Ty puisus dispule

resolution in aceordance with thet General Termg and Conditions of this

Agreernont,

For purposes of this Section 2, abiliing disputcmeans.a veported dispute-of a

spacific amount 6 money. c}cmali}f ‘billed by:either Party. The: dispute must be
cledrly explainetl by the disputing Party in good faith, and supported by weitten

documentation as set foréh in Section 2.1 above, wiich.cleally showsthe basis for

disputing chiarges. A Billing-dispute willnot include the refiisal to pay-all orpat-of

abillor bills when no wiitten.docunentation s provided to support the-dispuie,
o

b

o |
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Exhibit 1 to Budget Prepay, Inc.’s
Motion to Dismiss Counterclaim, Page [ of 2
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- avill.be applied-to the disputing Party's account

Adtatliment 7
Paged,

sior shall billirg d;é,puc intlude We velusal to pay other um‘ixspmed aOUTE.

sowed by the billed Party uniil lhe dzspum isresolved: Level 3.
disputed afmounts until the dispule is resolved. Claims byihe |

damages of any kmd wil not be-considered o b:ﬁﬁzw dmp{ztsz for
Section, If the billing- :hspmfi ig resolved u?timaze y-infavor of L

nay withhold
el Party for

pc}ri)(m'cs af this
he billing Party, the

disputing Party will nmi&: immnediate payrment of any ofthe dzspdted amant-owed

16 the billing Party of ihe-billing Parts y shall have the vight to pu

st nom]

wredbment procedures. Any credits dig o thé-disputing Party, pursuant 16 the
hilfing dispute and inchiding any late-payments applied to the disputed amounts,

UpoHh. xesoiutzon of the ,dl‘sp‘ :

Willing dispute s uliinmtely resolved in faver of the digputing par
ol the, associaled

Party shali not be lable for any of the dispuied-amounts or any
Iate poyments

if a Pagty disputes-a:.charge and does not pay such charge by th
orifa payment or any portion -ofa payoient s received by cith
payment due date, o il paymﬂnﬁ QUIEnY. porimﬂ ol a: paysmzzt

v the. E}ﬁ}u}g Pty immerdiately
An accordencs wi ,1't%w; section 2 ” Trithe event the

e disputing

d psz}mmm due date,

i Party aften the

fsreceived nBinds

i
whith are not mumdmtdy avnilabiedo the other Party, thera date payment charge
and interest, where ap,:sim% le, shall be assessed, Forbillsrendered by sither Party

for payment, the fsie priymenctharge {6r-both Parties shil e
the portion of the payment:oot received by the paymernt due da
fate Tactor as setforth i the Tellowing BeliSouth tariffs: for am
from (he General Subseribers Services Tafiff for parposes ofras
and non-designed lodps, Section A2 of the General Subscriber
services purchased fromythe Private Line Tariff for purposes-of

gimiaicd baged on

te iiplltd by the

ioes ‘purchased
ssaley ansi for ports
Services Taniff; for
yasale, Section B2

of the Private Line Service Taniff; and for designed network-elements and-otlier

services-and local interconnection char g8, ‘Beotion P2 ofthe A
Tariff.

RAGBOSTING

TAC Hosting; -'sziling;{f;ard and Third Number Setlement Sys|
Nondntereompany Seifement System:(NICS) services provide

ceess Service

ent(CATS) and
i Tevel 3 by

BellSoith will be insceordance with the methods and practiees rf:g,ulaﬂy apnlied
by BellSouth 1o its own aperations:during thestermeof this Avroemmz mchiding

such revisiont as iy be-madefrom time o time by BeliSouth

Lovel 3 shill fosmighals refevant-information retired by BelSe
provision of RAQ Hosting; CATS and NICS.

Charges-orcredits, asapplicably, will be: app!se:d by BeliSouth {

monilily basisin afears, Ambunts due; {exc}udmg, adistments) 2

thirty (303 day% of: recgipt of the billing statement.

COUS 625 0FE40
COCS 628 of 1253
Exhibit § to Budget Prepay, Ine’s
Metion 1o Dismiss Counterelaim, Page 2 of 2
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General Terms nixd Conditiony
FPrge 14

(2 is wiade publicly availoble by the Discloser-orfawlully by anoapartyo this
Agreement; (b) is tawfally cbrained by Recipient from any source other thin
Discloser who has'the legal authority to-possess and disclose the Information; (o)
is previously known to Recipient without an obligation to keep it confidential;:or
{d) is. released from the tesms ofthis Agreement by Discloser upon written notice
tor Recipient.

Recipient agrees to-use the Informmtion solely for the purposes of negotiations
pursuantto 47 LB 251 arin performing e obligarions vader this Agreement
and for no .other entity or purposs, except as may be otherwise agreed (o in

- writhng by the Parties. Nothing herein shall prokiibit Recipient from prmr:{imc?” R

information reguested by the FOC or a state regulatory ageacy w ith jurisdiciion
eover this matter, or W suppert arequest for arbitration or an aliegation of fikire
1o negotiate iy good faithy Recipient will give notice as required by the state. or
federal rules or by regniatory agency rides/requirements, or ¥ there is no
requireiment, it a commerciatly. reasonable time.

Recipient agreés not 't publish or use the Information for any. advertising, sales

or marketing promotions, press reieases, or puhiic;fy matters Hiat refer eithes
directly or indiectiy’to the Information o 1 the Discloser or any of ity affiliated

Companies,

The disclosure. of Informiation aeither granty nor implies any teeuse to e
Reclpient under any trademiack, patent. copyright, application or other
intellectnal propery right that s now or may hereafter be'owned by the
Discloser.

Survival of Confidentizliny-Obigations. The Parties” rights snd obligationg-uader
this Section ¢ shall survive and continue in-effect wntil two (2) vears after the
oxpiration ortermanation date of this Agreement with regard to all Information
exchanged duringthe term of this Agreement. Thereafier, the Parties” rights and
obligations hereunder survive and confinue tn.effect with respeet to any
Tuformation that is-a trade seoret under applicable daw,

Each Party shall-comply with rales-reganding the use of Customer Proprietary
Network Information (as Siat term s describied n the At ag set forthin Seation
202-of the.Act and in:effective and applicable FOCvules and orders.

Resolation of Disputes

Except for procedures that oufline the resélution of Billing disputes which are set
forth in Section’2 of Attachawent 7, each Pargy agrees to-notify the other Purty in
writing of a.dispute concersing this Agregment. H fhe Partics ave ungble to
tesolve the issues relating to the dispute-in the normal course of business within
hirty (30 days after délivery:ofnotice of the dispute, cach of the partics sheali
appoint & designated representative who bas anthority fo setfle the dispuie and
who s af 2 bigher level ofmanagement than the persons will divect responsibifity

Version 103: 0228703

COCH 15.0t840
COCS 16 of 1253
Exhibit 2 tc Budget Prepay,fue.’s
Motion to Dismiss Counterclaim, Page 1 of 2
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Generd} Terms and Conditions
Page 12,

for adminisiration of this Agréement. The designated representatives shall mest
as oflen as fhey reasomably deemn neeessary. i arder to discuss this dispite and
regetiale npedd fHithin anveffort 16 resolve sich dispuie

I the Parties are tnable to resobvedssues related to the dispute within thirty {349
days affer the Pariies” appoiftment of designated Tepresentatives pursuant to
Sectior 10,1, then ither Parey may flle 2-compliint with the Commission to
resolve such.issues, or as-exphicitly otherwise provided forin this Agresment,
may proceed with any other remedy pursnant.to.law or equity.-

CRNeepiay otherwise flated tn this Asreement; or for such-matiers which lie

owtside the fncisdictionior expertise bfithe Comydssion or FCC, if any dispute
arises as-to the enforcement of torms and conditions of this.Agreement, andfor as
16 the interprataiion of anyprovision of this Agreement, the.aggrieved party; fo
the extent seeking resolufionofisuch dispute, must-seek such resolution before
e Conmisission or the FOC v ‘ateordance with: the Act, Bach Party reserves

any Fights 1 may have to:seek judicial review of any rufing made by the
Commission conceriifg this Agreement.Hither P'irty'may seck expedifed
resolution. by the-Comnsission. Drring fhe ‘Commissian pmcefimg each Party
shall continug to peifor itsiobligations under this Agreement, provided,
however, thal neither Party-shall be requiired to-act.in an-unlavefid fashion,

Exbept to the-extent the Gompdission is withorized to grag "tﬂinpm'm‘y"{&qﬁimh']c
velief with respect io a dispute-arising as 1o the. enforeement of terims and
copditions of this Agreement, antor a8 ta-the intérpretalion ofany provision of
this Asreement, this Section 10:shall not- prevent either Party fron: seeking any
temporary equitable relief, inclading a teaporacy restraining owicr ina court of
competest jorisdiction -

In addifion to Sections 10.1 and Y0:2-above, gach Party shall have the right to
seek logal and equitable remedies on atly and =l Jegal and Lq‘ﬁtiiﬁbk‘) theories in
any cowdt of Lmﬁpemm juriscietion for any and 3l claims, causes of action, or
other pmce{:dmc% notarising: () asto the enforcement-ofany provision of this
Agreement, 0T {ii)-as to the enforceiment O interpretation underapyplicable
Federat or *siazc-te?ecommumcatmm T areover, ifthe: {“‘mm’msszon wonid
nit haveatthonty to-grant snaward of Qanages after issuinga o pufing finding
falt or fiability in connection with 2. dispute’ wnder this ‘wrecmm}e either Paity
Tnay prirgue such award in any-cowt 6 competent 3urzsdrctmn wfterstich
Comumnission finding.

Taxes

Definition. TFor pusposes of tisSeetion, theterms “taxes” and “fas¢” shall
include’but ot be liniied to federdl, state or locd] sdles, use¢xoise, gross
receipts-oivother taes or tax-like foey of whatever natare nmi howorer
“Evicinding it surcharges i any fees, charges-or other payments,
- contraciualor ofherwise, for the use oF public strects o5 rmhi\ of way, whether

“Wersion HE0%; GRRO

COOS 6 of mitn
0GOS 17 of 1263
Exbibit 2 to Budget Prepay,nc’s
Motion te Dismiss Counterciaim, Page 2 of 2



billy is not ihe ‘retall rate charged to subscribers’ under §252(d)(3) because the
nominal tariff doss not reflect the value of the incentives

I
NEXUS HAS FAILED TO COMPLY WITH ICA PROVISIONS REGARDING
INFORMAL DISPUTE RESOLUTION

Pursuant to the parties’ inferconnection agresment, prior to the filing of a formal

complaint, the disputing party Is required 1o engage in_ the informal resolution of

disputes.'® ‘Nexus has made no such request, choosing instead to file a complaint at
the Gommission in the first instance. For this reascn, AT&T Texas contends fhat based

on the requirements of the parties’ agreement, Nexus should withdraw its complaint

untit_such fime as the parties have had an opportunity to engage in informal dispute -

rasolution discussions. Not only is doing so legally required under the terms of the ICA,
it would also have positive practical effects in this case. Nexus’ Complaint is long on
broad generalizations and short on specifics, While Nexus chellenges “each and svery
ong” of AT&T Texas’ cashback promotions, going back to the “parties’ first ICA,” it naver
identifies which promotions it is referring to, nor does it allege or explain how its service

was subject to the promotions. There is simply no specification or quantification of

Nexus’ claims. Moreover, challenges going back that far may well be outside the

interconnection agresment's 24 month Hmitation on such disputes.”®  Engaging in
informal dispute resolution would shed some much-needed light on the scope and
specifios of Nexus’ claime, and would grant the parties the opportunity fo aitempt to

rasclve the dispute or o at least narrow the issues.

" 1. at 450 (emphasis added).
¥ See Attachmernit A, Genesal Terms and Conditions Section 11.5.
% Goe Attachment A, General Terms and Conditions Section 11,1,

Exhibit 3 to Budget Prepay,ine.’s
Motion to Dismiss Counterclaim, Page 1 of 1



dPi in this case are “cash back” promotions. Except as expressly admitted herein, the
remaining allegations of Parapraph 8 of the Complaint are denied,

8. Responding to the allegations set forth in Paragraph 9 of the Complaint,
AT&T North Cerolina denies that dPi is (or was) entitled to the promotional credits it

seeks in its Complaint, Except as expressly admitted herein, the remaining allegations of

Paragraph 9 of the Comiplaint are denfed.
9, AT&T North Carolina denies the allegations set forth in Paragraph 10 of
the Complaint and demands strict proof thereof,

DPITELECONNECT'S FIRST CAUSE OF ACTION

10, Responding to the allegations set forth in Paragraph 11 of the Complaint,

AT&T North Carolina incorporates by reference Paragraphs ! through 9 of this Answer.
AT&T North Carolina denies the gliegations set forth in Paragraph 11 of the Complaint
and demands strict proof thereof,
CONCLUSION AND PRAYER FOR RELIEF

11, Responding the “CONCLUSION AND PRAYER FOR RELIEF” portion
of the Complaint, AT&T Notth Carolina denies that dPi is entitled to any relief
whatsosver,

AFFIRMATIVE DEFENSES.
12.  dPi has failed to state a claim upon which relisf canbe granted.
13.  dPi'sclaims are barred by the doctrines of laches, estoppel, and waiver.
14, dPi’s claims are barred by the statute of Hmitations.
15, dPi has (or had) a contractual obligation to pursue, escalate, and pressrve

its claim to (he prometional credits it seeks in its Complaint in accordance with the

4

Exhibif 4 to Budget Prepay.lnc’s
Maotion to Dismiss Counterclaim, Page § of 2



applicable provisions of the parties” ICA(s). Upon information and belief, dPi failed to
do so. Accordingly, dPi should be barred from pursing claims that it failed to
contractually preserve,

WHEREFORE, having responded to the Complaint, AT&T North Carolina

respectfully requests that the Commission issue an Osder dismissing the Complaint and

. -oeegranting sueh furtherrelief s the Commission deemsfastand proper.

Respeetfilly submitted this 2™ Day of May, 2008

BELLSQUTH TELECOMMUNICATIONS, INC.

Edward ankin, IiI
300 8. Brevard Strest
Charlotte, Norih Caroling 28202-2349
(704)417-8833

Robert A. Culpepper

ATE&T Midtown Ceriter

Suite 4325, 675 West Peachiree Street, WL E,
Atlanta, Georgla 30375

(404) 335-0841

5
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In the 2007 interconuection agreemernt, dPi agrees to “pursue the cscalation
process es outlined in the Billing Dispute Escalation Matrix, set forth on BellSouth’s
Intercannection Services Web site, or the hilling dispute shall be considered denicd and
cloged” (Exl;ibit PLE-2, Altuchment 7, Page 9, §2.1). AT&T North Carelina’s witness

Scot Ferguson testifies that 1o the best of his knowledge, dPi did not follow the escalation

"~ process required and defined by the 2007 interconnection agreement. (Tr. at 203-04;
213-14). In response, dPi's witness offers conclusory testimony that dPi’s former in-
house attorney {who did not testify) “escalated and sttempted to resolve this issus” with
an AT&T representative. (Tt at 51-52). dPi's witness, however, conceded that he did
ot speak with the AT&T representative, that he was not there when dPi's former in-
honse attorey spoke to the AT&T representative, and that he has “no personal
knowledge of anything that was said between™ these two persons. {Tr. at $9-100). The
Commission, therefore, should give no weight to dPi's lestimony regarding that
conversation, Even if it does, however, this testimony provides no details that even
approach satisfving dPi's burden of proving that it followed the escalation process
required and defined by the 2007 intercosnnection agreement. The Commission,
therefore, should find that all of dPi’s claims “are barred by the contract.”

Tn the 2007 interconnection agreement, dP further unequivoeatly “agrees not 10
submit billing disputes for amounts billed more than twelve (12) months prior to

submission of a billing dispute fled for amounts billed.” (/d, §2.2)."° dPi stipulated that

13 Controlling Georgia law allows pariies to contractually agree to o limitation
pariod shorter thap that provided by feneral statutes. See Bullingion v. Blakely Crop
Huif, e, 668 8.5.2d 732, 735 (2008}, cert. denied (2009} (Bullington contends that this
action is subject 1o the six-year statute of Hmitation for actions on simple contracts in
writing, set out in GCCGA § 9-3-24, and, therefore, that the tial court erred In applying 2

20

Exhibit 8 to Budget Prepay,buc’s
Motion to Dismiss Counferciaim, Page 1 of 1



I Dl TELECONNECTS'S FIRST CAUSE OF ACTICH
AT&T Kentucky denles the allegations set forth in Paragraph 1 of Ssction IIf of
ihe Complaint and demands strict proof thereol.
V. CONCLUSION AND PRAYER FOR RELIEF
Responding to the "CONCLUSION AND PBAYER FOR RELIEF portion of the

T Cormipiaint contained in-Section IV, AT&T Kentucky “denles that dP{ is entitied 16 any
refiel whaisoever.
AFFIRMATIVE DEFENSES

1. dPi has failed o stale a claim upon which relief can be granted.

2. dPfs claims are bared by the doctrines of laches, estoppel, and waiver.

3. dPi's claims are barred by the statute of limitations.

4, dFi has {or had) a contractual obligation to pursue, escalate, and pressive
its claim to the promotional credits it seaks in its Complaint in accordance with the
applicable provisions of the Parties’ ICA(s). Upon Information and belief, dPi failed to
do so. Accordingly, dPi should be barred from pursuing claims that it fafled 1o
sontractually presarvs.

5. The Commission lacks Jurisdiction fo order any relief regarding rnon-
Kentucky accounts.

WHEREFQORE, having responded fo the Complaint, AT&T Kenlucky respectiully
requests that the Commission issue an Order dismissing the Complaint and granting

such further relisf as the Commission deemns just and proper.
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