BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE
October 24, 2012

IN RE: )

) DOCKET NO.
APPLICATION OF TELMATE, LLC FOR A CERTIFICATE ) 11-00181
OF AUTHORITY TO PROVIDE OPERATOR SERVICES )
AND/OR RESELL TELECOMMUNICATIONS SERVICES )
IN TENNESSEE )
IN RE: )

) DOCKET NO.
PETITION OF TELMATE, LLC FOR AUTHORITY TO ) 11-00182
PROVIDE COCOT SERVICES IN TENNESSEE )

ORDER DENYING MOTION TO REMOVE CONFIDENTIAL DESIGNATION

This matter is before the Hearing Officer of the Tennessee Regulatory Authority (the
“Authority”) upon the Motion to Remove Confidential Designation (“Motion”) filed by Pay-Tel
Communications, Inc. (“Pay-Tel”) on October 9, 2012. On October 11, 2012, Telmate, LLC
(“Telmate™) filed its Response of Telmate, LLC to Pay-Tel Communications, Inc.’s Motion to
Remove Confidential Designation (“Response”) in the docket file.'

PAY-TEL’S MOTION

In its Motion, pursuant to § 7 of the Protective Order, Pay-Tel requests removal of the

confidential designation of two contracts filed by Telmate in response discovery requests

! Because Pay-Tel’s Motion requested a ruling by Friday, October 12, 2012, prior to the panel’s consideration of the
docket during its regularly scheduled Authority Conference on Monday, October 15, 2012, and in response to the
parties’ request for an informal telephone conference, the Hearing Officer sent an email to the parties on October 10,
2012. In the email, the Hearing Officer encouraged the parties to resolve Pay-Tel’s request amicably, if possible. In
the event that the parties were unable to resolve the matter, then, at Teimate’s option: 1) a response to the motion
was to be filed by noon on Friday, after which an abbreviated ruling would be rendered by email, and an Order
containing findings and conclusions would be issued on a later date, or 2) in the event that Telmate needed more
time to respond, then the docket would be removed from Monday’s Authority Conference Agenda and a response to
the motion due by October 16, 2012.



propounded by Pay-Tel. In support of its request, Pay-Tel asserts that, with the exception of one
provision, the entirety of the contracts executed between Telmate and its vendors, collect call
operator/billing services provider, Legacy Long Distance International, Inc. (“Legacy”), and
underlying wholesale carrier, AireSpring, Inc. (“AireSpring”), contain “little or no information
that can be considered “confidential.”> Without explanation or analysis, Pay-Tel contends that
the figure included in § 4.A of the Legacy contract can be redacted and the rest of the document
made public, and that the AireSpring contract contains “no pricing or other information which
meets the TRA’s definition of ‘confidential’ material.” In conclusion, Pay-Tel asserts that the
Hearing Officer should require Telmate to re-file the contracts without the confidential
designation, allowing only § 4.A of Telmate’s contract with Legacy to be redacted.

TELMATE’S RESPONSE

On October 11, 2012, Telmate filed its Response in the docket file. In its Response,
Telmate asserts that its contracts with Legacy and AireSpring meet the definition of proprietary
information set forth in the TRA Rules, the Protective Order entered in this docket, and
Tennessee law. As such, the contracts are confidential and should remain protected from public
disclosure. Telmate further notes that Pay-Tel has cited no facts or legal authority to support its
claim that the contracts “contain little or no confidential information,” or are not entitled to
protection.

Telmate states that in granting limited intervention to Pay-Tel, the Hearing Officer
acknowledged the competitive relationship of the parties and, for that reason, restricted access to

proprietary or confidential information to the TRA Staff and Pay-Tel’s legal counsel alone, and

2 Pay-Tel contends that only § 4.A of Telmate’s contract with Legacy is “arguably confidential.” Motion, p. 1
(October 9, 2012).

> Motion, p. 1 (October 9, 2012).



expressly prohibited access to Pay-Tel company representatives and personnel.* The Protective
Order, proposed jointly by the parties, was issued by the Hearing Officer on October 5, 2012.°
Telmate asserts that, in good faith, and relying on the Protective Order, it designated the
contracts confidential to protect its business interests, and, consistent with its obligations under
the contracts, it does not and has never made the contracts available to the public or other third
parties. Telmate asserts that it would suffer significant harm if its vendor contracts were made
available to competitors.

Telmate further asserts that, under Tenn. Code Ann. § 65-3-109, the Authority routinely
protects competitively sensitive information, like that contained in its vendor contracts, from
injurious disclosure to competitors and others engaged in marketing or providing similar
services. In addition, under Tenn. Code Ann. § 47-25-1702(4), protected proprietary information
includes information that derives actual or potential economic value from not being generally
known or readily ascertainable by other persons who can obtain economic value from its
disclosure or use, and is the subject of reasonable efforts to maintain its secrecy.

Because it acquires business and provides services through publicly-bid contracts with
federal, state, and local corrections departments, Telmate contends that its vendor relationships,
which necessarily include the terms, pricing, and structure of those relationships, are a key
element underlying the bids offered by Telmate. Telmate asserts that the identities of its vendors
and the terms of its business relationships are valuable information that is not generally known to
its competitors. Disclosure of this commercially sensitive information will put Telmate at a

competitive disadvantage, destroy the level playing field of the public bidding process, and be

* Initial Order of the Hearing Officer Granting Limited Intervention to Pay-Tel Communications, Inc., pp. 20-21
(August 9, 2012).
3 Protective Order (October 5, 2012)



contrary to the state’s policy of encouraging competition and advancing technology in the
telecommunications market in Tennessee.

FINDINGS & CONCLUSIONS

Upon review and consideration of the parties’ positions set forth in their pleadings and
summarized above, the Hearing Officer makes the following findings and conclusions:

In its petition for intervention, Pay-Tel asserted its direct competitor status as the primary
basis upon which it should be granted intervention.® While finding that Pay-Tel’s status as a
competitor did not convey a right to intervene in these proceedings, in the exercise of her
discretion, the Hearing Officer granted Pay-Tel a limited intervention on the certification issue it
had raised. Acknowledging the competitive relationship of the parties, the Hearing Officer
expressly prohibited Pay-Tel company representatives and personnel from access to or review of
any proprietary information filed by Telmate under a protective order, and permitted Pay-Tel’s
legal counsel to review but not share proprietary information with Pay-Tel company
representatives and personnel.7 On October 5, 2012, the Hearing Officer entered the Protective
Order, filed jointly by the parties, without modification.®

Thereafter, on October 8, 2012, in responding to certain discovery requests propounded
upon it by Pay-Tel, Telmate designated its vendor contracts with Legacy and AireSpring
confidential, in accordance with the Protective Order. Under both the Protective Order and TRA
Rules, proprietary information is defined as:

[D]ocuments and information in whatever form which, pursuant to a protective

order in a contested case, have been specifically designated by the producing
party as proprietary information and which the producing party in good faith

® Petition to Intervene (April 19, 2012).

7 Initial Order of the Hearing Officer Granting Limited Intervention to Pay-Tel Communications, Inc., pp. 20-21
(August 9, 2012).

8 Protective Order (October 5,2012).



deems to contain or constitute trade secrets, confidential research or development
or commercially sensitive information.’

Further, as it concerns confidential information, Tenn. Code Ann. § 65-3-109 expressly provides
that the Authority, “shall not give publicity to any contracts, leases, or engagements obtained by
it in its official capacity, if the interests of any company would thereby be injuriously affected,
unless in the judgment of the [Authority], the public interest requires it.”'® Under this statute, the
Authority protects competitively sensitive information from injurious disclosure to competitors
and others. Tenn. Code Ann. § 47-25-1702(4) provides further guidance as to when information
may be protected:

“Trade secret” means information, without regard to form . . . that: A) Derives

independent economic value, actual or potential, from not being generally known

to, and not being readily ascertainable by proper means by other persons who can

obtain economic value from its disclosure or use; and B) Is the subject of efforts

that are reasonable under the circumstances to maintain its secrecy. '’
The Tennessee Court of Appeals has held that “confidential business information is akin to trade
secrets,” which consist of “any formula, process, pattern, device or compilation of information
that is used in one's business and which gives him an opportunity to obtain an advantage over
competitors who do not use it. Information cannot constitute a trade secret and, thus, is not
confidential if the subject matter is “of public knowledge or general knowledge in the industry”

or if the matter consists of “ideas which are well known or easily ascertainable.”’” Thus,

confidential information is closely analogous to a trade secret and warrants similar protection."?

®Id at § 1; see also Tenn. Rules & Regs. 1220-1-1-.01(3).

19 The TRA retains the duties and powers delegated in Chapter 3 of Title 65, including Tenn. Code Ann. § 65-3-109,
following abolition of the Public Service Commission. See 1995 Tenn. Pub. Acts Ch. 305 § 11.

' Tenn. Code Ann. § 47-25-1702(4).

2 Venture Exp., Inc. v. Zilly, 973 S.W.2d 602, 606 (Tenn. Ct. App. 1998), citing Heyer—Jordan & Assocs. v. Jordan,
801 S.W.2d 814, 821 (Tenn.App.1990) (quoting Hickory Specialties v. B & L Labs., Inc., 592 S.W.2d 583, 58687
(Tenn.App.1979)) (internal citations omitted).

3 Wright Medical Technology, Inc. v. Grisoni, 135 S.W.3d 561, 588 (Tenn. Ct. App. 2001), perm. to app. denied,
rec. for publication (2002).



In these proceedings, despite Pay-Tel’s previous decision to forgo discovery, asserting
that certification type is strictly a question of law, Telmate responded, without objection, to the
factual discovery requests propounded upon it by Pay-Tel. Although earlier responses to TRA
Staff data requests concerning Telmate’s business practices and associations were initially
designated confidential, which Telmate later voluntarily disclosed, such information did not
include the explicit terms and conditions of Telmate’s business arrangements. Telmate asserts
that, in good faith, and in accordance with the Protective Order, it has produced these private
vendor contracts, which contain valuable proprietary information, and designated them
confidential in order to protect its business interests from competitors.

While financial information is often confidential, even Pay-Tel concedes the
confidentiality of a numerical percentage in Telmate’s contract with Legacy, it is not the only
information that may be protected. The contracts at issue contain the detailed billing and service
arrangements negotiated between Telmate and its vendors, Legacy and AireSpring. The
contracts have been expressly designated “confidential information” by their own terms, and
further require Telmate to use reasonable efforts to protect the contractual information and to
secure consent of the other party (Legacy and/or AireSpring) prior to any public disclosure."
Telmate asserts that, consistent with its contractual duties, it does not and has never made the
contracts available to the public or third parties. The information contained in the contracts is
not public or general knowledge, and is not easily ascertainable.

Telmate’s business is derived through the submission of blind competitive bids on
publicly-bid inmate contracts. Telmate uses the information within its negotiated agreements, in
part, to compile and prepare its competitive bid. As such, it is easy to see how its disclosure

would, or very likely could, provide a competitive advantage to others and correspondingly

" Response, pp. 4 and 7 (October 11,2012).



result in competitive disadvantage and harm to Telmate. Telmate’s contracts with its vendors,
which comprise a key component of the bids that Telmate is able to offer, further reflect and may
provide insight into its overall business planning and strategy.

Upon review and consideration of the foregoing, the Hearing Officer, consistent with the
reasoning set forth in the Response, finds that Telmate’s confidential designation was made in
good faith, for an appropriate purpose, and that the contracts at issue constitute proprietary or
confidential information as set forth in the Protective Order and TRA Rules. Further, in accord
with Tenn. Code Ann. § 65-3-109, as the disclosure of its privately-negotiated vendor contracts,
which form the backbone of its business strategy and comprise essential and underlying
components of its competitive bids, would harm the competitive interests of Telmate, and the
public interest does not otherwise require it, the contracts should remain protected. Therefore,
Telmate’s contracts with Legacy and AireSpring are competitively sensitive confidential
information that are entitled to protection and should remain sealed from public disclosure.

In addition, on October 12, 2012, following the Hearing Officer’s email informing the
parties that Pay-Tel’s Motion was denied, Pay-Tel filed a Petition for Appeal of Initial Order
seeking panel review of the Hearing Officer’s ruling and forthcoming Order provided herein. It
should be noted that this Order resolves a preliminary motion for which interlocutory review
may be sought upon application to the Hearing Officer for approval, and is not an initial order on
the merits of the case.”> Nevertheless, the finer points of procedural practice aside, the Hearing
Officer finds that, during the regularly scheduled Authority Conference held on October 15,
2012, insofar as the parties each extensively presented their positions, including discussing
Telmate’s business association with Legacy and AireSpring, and the merits of these dockets were

subsequently decided by the panel, Pay-Tel’s purpose for filing the Petition for Appeal of Initial

1> See Tenn. Rules & Regs. 1220-1-2-.06(6).



Order so as to discuss the terms of Telmate’s business arrangements in a public hearing is moot.
But, whether the documents should be made public, and so accessible to Pay-Tel company
representatives and personnel, remains an issue capable of review by the Authority panel, for
which the Hearing Officer grants permission for interlocutory review.
IT IS THEREFORE ORDERED THAT:

1. The Motion to Remove Confidential Designation filed by Pay-Tel Communications,
Inc. is denied.

2. Permission for interlocutory review of this Order on the question of whether
Telmate’s vendor contracts, found herein to be information protected under the Protective Order,
TRA Rules, and Tennessee law, should be made public, and so accessible to Pay-Tel company

representatives and personnel, is granted.

Hearing Officer



