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November 21, 2011

VIA EMAIL TO sharla.dillon@tn.gov

Dr. Kenneth C. Hill, Chairman

Tennessee Regulatory Authority

c/o Sharla Dillon, Docket & Records Manager
460 James Robertson Parkway

Nashville, Tennessee 37243

Re:  Docket 11-00108, Complaint of TDS Telecom, et al. v. Halo Wireless,
Inc., et al., Tennessee Regulatory Authority

Dear Chairman Hill:

As you know, this firm represents Halo Wireless, Inc. (“Halo”) and Transcom Enhanced
Services, Inc. (“Transcom”) (collectively, “Respondents™”). This letter responds to the letter of
November 18, 2011 (the “Petitioners’ Response Letter”), from H. LaDon Baltimore and Norman
J. Kennard, counsel for Petitioners, wherein Petitioners attempt to justify their contention that
conducting a single, concurrent hearing on the TRA’s jurisdiction and the merits of this case and
proceeding on an expedited schedule is appropriate. Respondents reiterate their objections to the
Petitioners’ demand for a single expedited hearing on jurisdiction and the merits of this case on
the grounds that the proposed schedule and consolidated hearing: 1) violate the order of the
Bankruptcy Court, federal law and the Respondents’ due process rights; and 2) will not serve the
interests of judicial economy in light of (a) the limited inquiry necessary to make the required
threshold jurisdictional determination, and (b) the significant risk that this entire proceeding will
be rendered null by Halo’s pending appeal of the order permitting this case to proceed.

As noted in our November 17, 2011 letter, on October 26, 2011, the Bankruptcy Court
entered an order (the “Stay Order”) ruling that the exception to the automatic stay found under
11 USC § 362(b)(4) was applicable to the various regulatory proceedings pending against the
Respondents across the country, including this case, and that this case could proceed on the
limited basis set forth in the Stay Order. In particular, the Stay Order expressly requires and
anticipates that the TRA must “first determine[] that it has jurisdiction over the issues raised in
the TDS Proceedings” prior to taking any further action. Only after it first determines any
specific issues over which the TRA has proper jurisdiction may the TRA then proceed to
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determine whether, as to those specific issues, any Tennessee laws have been violated. The plain
language of the Stay Order makes clear that the TRA cannot implement a procedural schedule
for progressing to consideration of the merits until it first determines the specific issues over
which it has jurisdiction. These are questions of law that can be determined without any factual
inquiry.

Petitioners claim that two separate hearings are not required and that resolution of the
question of whether the TRA has jurisdiction over this case and the merits of the Petitioners’
claims can be resolved in the same hearing because those questions would require "the same
factual inquiry regarding Halo's claim to be providing commercial mobile radio service and
Transcom's claim to be an enhanced service provider." These very statements undermine
Petitioners’ position. The question as to Halo is whether the TRA has been delegated the
authority to classify any activities conducted pursuant to a federal RSA as “wireless” or “not
wireless,” “CMRS” or “not CMRS.” Similarly, the question as to Transcom is whether the TRA
has jurisdiction to classify any interstate activities as falling within the federal definitions of
“enhanced service” or “information service.” In both cases, the question requires no factual
inquiry. In both cases, Congress and the FCC have preempted the field.

Halo has obtained a federal RSA upon which it reasonably relies to conduct its business
as a provider of CMRS. Similarly, Transcom has obtained four separate rulings from federal
bankruptcy courts of competent jurisdiction, upon which Transcom and Halo reasonably rely.
The rulings declared that Transcom is an enhanced service provider (“ESP”), and therefore
Transcom is an “end user” under federal telecom laws and is exempt from payment of access
charges. (Copies of these rulings are attached hereto as Exhibits 1-4.) Since Transcom is an end
user, federal law permits Halo to provide Transcom with telephone exchange service.

The FCC has made clear that decisions regarding the permitted activities by federal
licensees like Halo cannot be made by individual state commissions because doing so would
make deployment of nationwide wireless systems “virtually impossible.”® The Supreme Court
and several courts of appeals have consistently held that state PUCs cannot undertake to interpret
or enforce federal licenses because “a multitude of interpretations of the same certificate” will

' The FCC has directly held on several occasions that even the possibility of state regulation and inconsistent

burdens and obligations constitutes a barrier to entry and must be avoided. See, e.g., Declaratory Ruling, In the
Matter of Public Service Company of Oklahoma Request for Declaratory Ruling, DA 88-544, q 24, 3 FCC Rcd
2327, 2329 (rel. Apr. 1988) (finding that “inconsistent state regulation” “would impede development of a uniform
system of regulation for Commission licensees.”); Second Report and Order, In the Matter of Amendment of Parts 2,
22 and 25 of the Commission’s Rules to Allocate Spectrum for, and to Establish Other Rules and Policies Pertaining
to the Use of Radio Frequencies in a Land Mobile Satellite Service for the Provision of Various Common Carrier
Services; In the Matter of the Applications of Global Land Mobile Satellite, Inc.; Globesat Express;, Hughes
Communications Mobile Sattellite, Inc.; MCCA American Satellite Service Corporation; McCaw Space
Technologies, Inc.; Mobile Satellite Corporation;, Mobile Satellite Service, Inc.; North American Mobile Satellite,
Inc.; Omninet Corporation; Satellite Mobile Telephone Co.; Sky-Link Corporation;, Wismer & Becker/Transmit
Communications, Inc., FCC 86-552, § 40, 2 FCC Rcd 485, 491 (rel. Jan. 1987)(finding that “permitting states to
impose their individual regulatory schemes over” an FCC licensee “would not only be impractical but would
seriously jeopardize the operation of the system. Requiring the consortium to adhere to fifty potentially conflicting”
standards “would render implementation” “virtually impossible.”)
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result. Service Storage & Transfer Co. v. Com. of Va., 359 U.S. 171,177 and 179, 79 S. Ct. 714,
3 L. Ed.2d 717 (1959).*

Further, the jurisdictional question of “who decides” the rights, duties and obligations
flowing from a federal license is equally important to — and is a first-order question prior to — the
substantive question of what those rights, duties and obligations are. See State of Texas v. United
States, 866 F.2d 1546, 1552, 1554-1555 (5th Cir. 1989).° To paraphrase the Fifth Circuit’s
holding in the context facing the TRA and parties, “[t]he jurisdictional question is about who
decides whether [Halo is providing wireless/CMRS], not about whether [Halo is] in fact
[providing wireless/CMRS]. The substantive question, to be decided by whatever body has
jurisdiction, is whether [Halo is providing wireless/CMRS].” Similarly, “[t]he jurisdictional
question is about who decides whether [Transcom is an ESP and end user], not about whether
[Trancom is] in fact [an ESP and end user]. The substantive question, to be decided by whatever
body has jurisdiction, is whether [Transcom is an ESP and end user].”

Thus, the only relevant inquiry for determination of jurisdiction in this case is whether
the questions at issue regarding Halo’s and Transcom’s services relate to the permissible scope
of activities under Halo’s federal license and the federal laws regarding enhanced service
providers. If so, then the TRA lacks jurisdiction and any other proposed inquiries, discovery or
testimony are both unnecessary and inappropriate. As a result, proceeding under the requested
procedures could not only violate federal law by requiring Respondents to submit to an
unnecessary and improper hearing on their regulatory classifications in a tribunal without
jurisdiction, it could potentially waste the TRA’s and the parties’ time and resources and run
counter to the alleged “judicial economy” Petitioners’ claim would be served by a single hearing.

Moreover, any consideration of “judicial economy” mitigates against proceeding to either
consolidated or separate hearings until Halo’s appeal of the Stay Order is complete. Halo filed a
notice of appeal the same day the Stay Order was entered, and on November 7, 2011, the
Bankruptcy Court entered its order certifying the Stay Order for direct appeal to the Fifth Circuit
Court of Appeals pursuant to 28 U.S.C. § 158(d) because of “the lack of controlling authority”
and “the import of the issue to the [D]ebtor[] in this case.” Although the Court denied the

* «“It appears clear that interpretations of federal certificates of this character should be made in the first instance by
the authority issuing the certificate and upon whom the Congress has placed the responsibility of action. * * * Thus
the possibility of a multitude of interpretations of the same federal certificate by several States will be avoided and a
uniform administration of the Act achieved.” Service Storage., 359 U.S. at 177 and 179.

? “Texas attempts to distinguish Service Storage by arguing that, while there was no doubt that the shipments in
Service Storage crossed state lines, the shipments in this case are “on their face intrastate.” This argument fails. By
directing attention to the character of the shipments involved, Texas invites us to decide the jurisdictional issue by
pre-judging the substantive question. Service Storage expressly states that “interpretations of federal certificates”
should be made by the issuing agency. A judgment about the superficial merits of a claim goes to the proper
disposition of the claim, rather than to jurisdictional authority to dispose of the claim at all. ... The jurisdictional
question is about who decides whether the commerce is interstate, not about whether the commerce is in fact
interstate. The substantive question, to be decided by whatever body has jurisdiction, is whether the commerce is
interstate in character. The fact that the route travelled is geographically intrastate is completely irrelevant to the first
question, and far from dispositive of the second.”
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Debtor a stay of the Stay Order pending appeal, the Bankruptcy Court acknowledged in its order
denying stay that the case “involves a serious legal question and, in light of the absence of
controlling Fifth Circuit authority, there is a risk that this Court’s decision could be reversed.”

Halo believes a reversal of the Stay Order on appeal is likely, as the Bankruptcy Court’s
ruling regarding the application of 11 U.S.C. § 362(b)(4) renders multiple words in the statute
meaningless contrary to basic canons of statutory construction, and no other court has ever
interpreted the provision in question in the same manner. Reversal would render any interim
activities by the TRA and the parties null and void. See In re Smith, 876 F.2d 524, 526 (6th Cir.
1989); Chao v. Hosp. Staffing Services, Inc., 270 F.3d 374, 384 (6th Cir. 2001). The TRA
should delay requiring any further activity or hearing in this matter until the appeal process has
been completed.

In the event the TRA finds it has jurisdiction and is inclined to enter a schedule despite
pendency of the appeal, the TRA should nevertheless reject the aggressive schedule proposed by
the Petitioners on the grounds that it violates Respondents’ due process rights. The proposed
schedule requests completion of this matter in a little over a month. If one assumes there is no
stay and all states are allowed to go forward during that same time period (which includes
multiple holidays) the Debtor will be defending itself in more than twenty other proceedings in
ten different states, while also pursuing its appeal of the Stay Order and continued activities in its
Chapter 11 proceeding. Respondents and their counsel simply cannot be in a multitude of places
at the same time. Permitting an expedited hearing schedule and refusing to permit any
accommodation to Respondents despite multiple other proceedings would effectively deny the
Respondents an adequate opportunity to prepare for, and be heard on, their claims and defenses
and therefore would deny them due process.

The Petitioners’ claim that the Bankruptcy Court effectively granted permission to
proceed on expedited basis without any accommodation by denying a stay of the Stay Order is
contrary to logic and the plain language of the relevant orders. The Bankruptcy Court in no way
suggested that this or any other case should be expedited or that state commissions could deny
due process. Regardless of how ready the Petitioners are to proceed, the Respondents are not.*
Due process dictates that the Respondents be allowed adequate opportunity to prepare for and be
heard, which necessarily includes time to pursue their jurisdictional objections and, if necessary,
develop any required testimony and evidence of their own to respond in this case and the various
other cases across the country.” Accordingly, the expedited schedule proposed by the Petitioners

4 The only testimony Halo and Transcom have prepared and submitted to date is jurisdictional rebuttal submitted to
the Georgia PSC. Neither Halo nor Transcom have put together any direct jurisdictional testimony and so far there
has been no reason to create direct “merits” testimony for any state commission.

* Due process of law contemplates fundamental fairness. It requires that a person whose life, liberty, or property
interests are affected have an opportunity to meet the charge. Mathews v. Eldridge, 424 U.S. 319, 348 (1976). This
includes a reasonable ability to adequately prepare for an impending hearing. Memphis Light, Gas & Water Div. v.
Craft, 436 U.S. 1, 14 (1978). Hearing procedures must insure that the affected individual is given a meaningful
opportunity to present his or her case. Marhews, 424 U.S. at 349, 424 U.S. at 349.
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should be rejected, and the Respondents should be allowed to coordinate a more appropriate
schedule with the TRA and the Petitioners.

Sincerely yours,

MCGUIRE, CRADDOCK & STROTHER, P.C.

. (»/\
- ; . i
By: ,./Q)/C""vv‘--\ I s 2 W,'/ ST 1

Steven H. Thomas

cc: H. LaDon Baltimore, Esq. (Via Email)
Norman J. Kennard, Esq. (Via Email)
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United States Bankmptcy Court,
N.D. Texas,
Dallas Division.
In re TRANSCOM ENHANCED SERVICES, LLC,
Debtor.

No. 05-31929-HDH-11.
April 29, 2005,

Background; Bankrupt telecommunications provider
that had filed for Chapter 11 relief moved for leave to
assume master agreement between itself and tele-
phone company.

Holdings: The Bankruptcy Court, Harlin D. Hale, J.,
held that:

(1) bankruptcy court had jurisdiction, in connection
with motion by bankrupt telecommunications pro-
vider to assume master agreement between itself and
telephone company, to decide whether Chapter 11
debtor qualified as enhanced service provider (ESF),
so as to be exempt from payment of certain acoess
charges, and

(2) debtor fit squarely within definition of “enhanced
service provider” and was exempt from payment of
access charges, as required for it to comply with terms
of master agreement that it was moving to assume, and

as required for court to approve this motion as proper
exercise of business judgment.

So ordered.
West Headnotes
[1] Bankruptcy 51 €52048.2

51 Bankruptcy
511 In General
S1I{C) Jurisdiction
51k2048 Actions or Proceedings by Trustee
or Debtor
51k2048.2 k. Core or related proceed-
ings. Most Cited Cases

NOTE: This opinion was later vacated
on grounds of mootness.

Page |

Bankruptcy court had jurisdiction, in connection
with motion by bankrupt telecommunications pro-
vider 1o assume master agreement between itself and
telephone company, to decide whether Chapter 11
debtor qualified as ¢nhanced service provider (ESP),
so as to be exempt from payment of certain access
charges, where debtor's status as ESP bore directly
upon whether it could satisfy terms of master agree-
ment and whether its decision to assume this agree-
ment was proper exercise of its business judgment;
forum selection clause in master agreement, while it
might have validity in other contexts and require that
any litigation over debtor's status as ESP take place in
New York, did not deprive court of jurisdiction to
decide issue bearing directly on propriety of allowing
debtor to assume master agreement. 11 US.CA. §
365.

[2] Bankruptey 51 €=3111

51 Bankruptcy
511X Administration
S1IX(C) Debtor's Contracts and Leases
51k3110 Grounds for and Objections to
Assumption, Rejection, or Assignment
51k3111 k. “Business judgment” test in
general. Most Cited Cases

In deciding whether to grant debtor's motion to
assume executory contract, bankruptcy court must
ascertain whether or not debtor is exercising proper
business judgment. 11 U.S.C.A. § 365.

[3] Bankruptey 51 €3111

51 Bankruptcy
51IX Administration
51IX{(C) Debtor's Contracts and Leases
51k3110 Grounds for and Objections to
Assumption, Rejection, or Assignment
51k3111 k. “Business judgment” test in
general. Most Cited Cases

Telecommunications 372 €866

372 Telecommunications

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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37211 Telephones
372III(F) Telephone Service
372k854 Competition, Agreements and
Connections Between Companies
372k866 k. Pricing, rates and access
charges. Most Cited Cases

Bankrupt telecommunications provider whose
communications system resulted in non-trivial
changes to user-supplied information for every
communication processed fit squarely within defini-
tion of “enhanced service provider” and was exempt
from payment of access charges, as required for it to
comply with terms of master agreement that it was
moving to assume, and as required for court to ap-
prove this motion as proper exercise of business
judgment. 11 U.S.C.A. § 365; Communications Act of
1934, § 3 (43, 46), 47 US.C.A. § 153(43, 46); 47
C.F.R. § 64.702(a), 69.5.

*585 MEMORANDUM OPINION
HARLIN D. HALE, Bankruptcy Judge.

On April 14, 2005, this Court considered Trans-
com Enhanced Services, LLC's (the “Debtor's™) Mo-
tion To Assume AT & T *586 Master Agreement MA
Reference No. 120783 Pursuant To 11 U.S.C. § 365
(“Motion™). L At the hearing, the Debtor, AT & T,
and Southwestern Bell Telephone, L.P,, et al (“SBC
Telcos™) appeared, offered evidence, and argued.
These parties also submitted post-hearing briefs and
proposed findings of fact and conclusions of law
supporting their positions. This memorandum opinion
constitutes the Court's findings of fact and conclusions
of law pursuant to Federal Rules of Bankruptcy Pro-
cedure 7052 and 9014, The Court has jurisdictien over
this matter pursuant to 28 U.S.C. §§ 1334 and 151, and
the standing order of reference in this district. This
matter is a core proceeding, pursuant to 28 U.S.C. §

157(b)2YA} & (O).

FNI. Debtor's Exhibit 1, admitted during the
hearing, is a true, carrect and complete copy
of the Master Agreement between Debtor
and AT & T.

I. Background Facts

This case was commenced by the filing of a
voluntary Bankruptcy Petition for relief under Chapter
11 of the Bankruptcy Code on February 18, 2005. The
Debtor is a wholesale provider of transmission ser-
vices providing its customers an Internet Protocol

Page 2

(“IP™) based network to transmit long-distance calls
for its customers, most of which are long-distance
carriers of voice and data.

In 2002, a company called. DataVoN, Inc. in-
vested in technology from Veraz Networks designed
to modify the aural signal of telephone calls and
thereby make available a wide variety of potential new
services to consumers in the area of VoIP. The FCC
had long supported such new technologies, and the
opportunity to change the form and content of the
telephone calls made it possible for DataVoN to take
advantage of the FCC's exemption provided for En-
hanced Service Providers (“ESP's™), significantly
reducing DataVoN's cost of telecommunications ser-
vice.

On September 20, 2002, DataVoN and its affili-
ated companies filed for protection under Chapter 11
of the Bankruptcy Code in the United States Bank-
ruptey Court for the Northern District of Texas, before
Judge Steven A. Felsenthal. Southwestern Bell was a
claimant in the DataVoN bankruptcy case. On May
19, 2003, the Debtor was formed for purposes of ac-
quiring the operating assets of DataVoN. The Debtor
was the winning bidder for the assets of DataVoN and
on May 28, 2003, the bankruptcy court approved the
sale of substantially all of the assets of DataVoN to the
Debtor. Included in the order approving the sale, were
findings by Judge Felsenthal that DataVoN provided
“enhanced information services”.

On July 11,2003, AT & T and the Debtor entered
into the AT & T Master Agreement MA Reference
No. 120783 (the “Master Agreement”). In an adden-
dum to the Master Agreement, executed on the same
date, the Debtor states that it is an “enhanced infor-
mation services” provider, providing data communi-
cations services over private IP networks (VoIP), such
VoIP services are exempt from the access charges
applicable to circuit switched interexchange calls, and
such services would be provided over end user local
services (such as the SBC Telcos).

AT & T is both a local-exchange carrier and a
long-distance carrier of voice and data, The SBC
Telcos are local exchange carriers that both originate
and terminate long distance voice calls for carriers that
do not have their own direct, “last mile” connecticns
to end users. For this service, SBC Telcos charge an
access charge. Enhanced service providers ("ESP's™)

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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are exempt from paying these access charges, and the
SBC Telcos had been in litigation *587 with DataVoN
during its bankruptcy, and has recently been in litiga-
tion with the Debtor, AT & T and others over whether
certain services they provide are entitled to this ex-
emption to access charges.

On April 21, 2004, the FCC released an order in a
declaratory proceeding between AT & T and SBC (the
“AT & T Order”) that found that a certain type of
telephone service provided by AT & T using IP
technology was not an enhanced service and was
therefore not exempt from the payment of access
charges. Based on the AT & T Order, before the in-
stant bankruptcy case was filed, AT & T suspended
Debtor's services under the Master Agreement on the
grounds that the Debtor was in default under the
Master Agreement. Importantly, the alleged default of
the Debtor is not a payment default, but rather pur-
suant 1o Section 3.2 of the Master Agreement, which,
according to AT & T, gives AT & T the right to im-
mediately terminate any service that AT & T has
reason to believe is being used in violation of laws or
regulations.

AT & T asserts that the services that the Debtor
provides over its IP network are substantially the same
as were being provided by AT & T, and therefore, the
Debtor is also not éxempt from paying these access
charges. At the point that the bankruptcy case was
filed, service had been suspended by AT & T pending
a determination that the Debtor is an ESP, but AT& T
had not yet assessed the access charges that it asserts
are owed by the Debtor.

11. Issues
The issues before the Court are:

(1) Whether the Debtor has met the requirements of
§ 365 in order to assume the Master Agreement; and

(2) Whether the Debtor is an enhanced service pro-
vider (“ESP™), and is thus exempt from the payment
of certain access charges in compliance with the
Master Agreement. ™2

FN2. AT & T has stated in its Objection to
the Motion that since it does not object to the
Debtor's assumption of the Master Agree-
ment provided the amount of the cure pay-
ment can be worked out, the Court need not

Page 3

reach the issue of whether the Debtor is an
ESP. However, this argument appears dis-
ingenuous to the Court. AT & T argues that
the entire argument over cure amounts is a
difference of about $28,000.00 that AT & T
is willing to forgo for now. However, AT &
T later states in its objection (and argued at
the hearing):

“To be sure, this is not the total which ul-
timately Transcom may owe. It is also
possible that ... Transcom will owe addi-
tional amounts if it is determined that it
should have been paying access charges.
But at this point, AT & T has not billed for
the access charges, so under the terms of
the Addendum, they are not currently
due.... AT & T is not requiring Transcom
to provide adequate assurance of its ability
to pay those charges should they be as-
sessed, but will rely on the fact that
post-assumption, these charges will be
administrative claims.... Although Trans-
com's failure to pay access charges with
respect to prepetition traffic was a breach,
the Addendum requires, as a matter of
contract, that those pre-petition charges be
paid when billed. This contractual provi-
sion will be binding on Transcom
post-assumption, and accordingly, is not
the subject of & damage award now.”

AT & T Objection p. 3—4. As will be.dis-
cussed below, in evaluating the Debtor's
business judgment in approving its as-
sumption Motion, the Court must deter-
mine whether or not its approval of the
Motion will result in a potentially large
administrative expense to be bome by the
estate.

AT & T argues against the Court's juris-
diction to determine this question as part of
an assumption motion. However, the Court
wonders if AT & T will make the same
argument  with regard to  its
post-assumption administrative claims it
plans on asserting for past and future ac-
cess charges that it states it will rely on for
payment instead of asking for them to bé
included as cure payments under the pre-
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sent Motion.

*588 111. Analysis

Under § 365(b)(1), a debtor-in-possession that
has previously defaulted on an executory contract B
may not assume that contract unless it: (A) cures, or
provides adequate assurance that it will promptly cure,
the default; (B) compensates the non-debtor party for
any actual pecuniary loss resulting from the default;
and (C) provides adequate assurance of future per-
formance under such contract. See 11 U.S.C. §
365(bY1).

FN3., The parties agree that the Master
Agreement is an executory contract.

In its objection, briefing and arguments made at
the hearing, AT & T does not object to the Debtor's
assumption of the Master Agreement, provided the
Debtor pays the cure amount, as determined by the
Court. It does not expect the Debtor to cure any
non-monetary. defaults, including payment or proof of
the ability to pay the access charges that have been
incurred, as alleged by the SBC Telcos, as a prereg-
uisite to assumption. See [n re BankVest Capital
Corp,, 360 F.3d 291, 300-301 (Ist Cir.2004), cert.
denied, 542 U.8. 919, 124 S.Ct. 2874, 159 L.Ed.2d
776_(2004) (“Congress meant §_365(b)(2XD) to ex-
cuse debtors from the obligation to cure nonmonetary
defaults as a condition of assumption.”).

Only the Debtor offered evidence of the cure
amounts due at the hearing totaling $103,262.55.
Therefore, based on this record, the current outstand-
ing balance due from Debtor to AT & T is
$103,262.55 (the “Cure Amount™), Thus, upon pay-
ment of the Cure Amount Debtor's Motion should be
approved by the Court, provided the Debtor can show
adequate assurance of future performance.

[11[2] AT & T argues that this is where the Court's
inquiry should cease. Since AT & T has suspended
service under the Master Agreement, whether or not
the Debtor is an ESP, and thus exempt from payment
of the disputed access charges is irrelevant, because no
firture charges will be incurred, access or otherwise.
This is because no service will be given by AT & T
until the proper court makes a determination as to the
Debtor's ESP status. However, in its argument, AT &
T ignores the fact that part of the Court's necessary
determination in approving the Debtor's motion to
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assume the Master Agreement is to ascertain whether
or not the Debtor is exercising proper business judg-
ment. See In re Liljeberg Enter., Inc, 304 F. 3d 410,
438 {5th Cir.2002); In re Richmond Legsing Co., 762
F.2d 1303, 1309 (5th Cir.19835).

If by assuming the Master Agreement the Debtor
would be liable for the large potential administrative
claim, to which AT & T argues that it will be enti-
tied, ™ or if the Debtor cannot show that it can per-
form under the Master Agreement, which states that
the Debtor is an enhanced information services pro-
vider exempt from the access charges applicable to
circuit switched interexchange calls, and the Debtor
would loose money going forward under the Master
Agreement should it be determined that the Debtor is
not an ESP, then the Court should deny the Motion.
On this record, the Debtor has established that it
cannot perform under the Master Agreement, and
indeed cannot centinue its day-to-day operations or
successfully reorganize, unless it qualifies as an En-
hanced Service Provider.

FN4. See n.2 above.

AT & T and SBC Telcos argue that a forum se-
lection clause in the Master Agreement should be
enforced and that any determination as to whether the
Debtor*589 is an ESP, and thus exempt from access
charges, must be tried in New York. While this ar-
gument may have validity in other contexts, the Court
concludes that it has jurisdiction to decide this issue as
it arises in the context of a motion to assume under §
365. See In re Mirant Corp., 378 F.3d 511, 518 {5th
Cir.2004) (finding that district court may authorize the
rejection of an executory contract for the purchase of
electricity as part of a bankruptcy recrganization and
that the Federal Energy Regulatory Commission did
not have exclusive jurisdiction in this context); see
also, Ins. Co. of N_Am. v. NGC Settlement Trust &
Asbestos Claims Mgmt. Corp. {In re Nat'l Gypsum
Co.), 118 F.3d 1056 (5th Cir.1997) (Bankruptcy Court

possessed discretion to refuse to enforce an otherwise
applicable arbitration provision where enforcement
would conflict with the purpose or provisions of the
Bankruptcy Code).

In re Orign. which is heavily relied upon by AT
& T, is inapplicable in this proceeding. See In re Orion

Pictures Corp., 4 F.3d 1095 (2d Cir.1993). On its face,

Orion is distinguishable from this case in that in
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Orion, the debtor sought damages in an adversary
proceeding 4t the same time it was secking to assume
the contract in question under Section 365. The
bankruptcy court decided the Debtor's request for
damages as a part of the assumption proceedings
awarding the Debtor substantial damages. Here, the
Debtor is not seeking a recovery from AT & T under
the contract which would augment the estate. Rather
the Debtor is only seeking to assume the contract
within the parameters of Section 365. Similar issues to
the one before this Court have been advanced by an-
other bankruptcy court in this district.

The court in /n re Lorax Corp., 307 B.R. 560
(Bankr.N.D.Tex.2004), succinctly pointed out that a
broad reading of the Orion opinien runs counter to the
statutory scheme designed by Congress. Lorax, 307
B.R. at 566 n. 13. The Lorax court noted that Orion
should not be read to limit a bankruptcy court's au-
thority to decide a disputed contract issue as part of
hearing an assumption motion. Jd. To hold otherwise
would severely limit a bankruptcy court's inherent
equitable power to oversee the debtor's attempt at
reorganization and would diffuse the bankruptcy
court's power among a number of courts. The Lorax
court found such a result to be at odds with the Su-
premeé Court’s command that reorganization proceed
efficiently and expeditiously. Id. at 567 (citing United
Sav. Ass'n of Tex. v. Timbers of Inwood Forest Assocs.
Letd, 484 1U.8. 365, 376, 108 8.Ct. 626, 98 L..Ed.2d 740
(1988)). This Court agrees, The determination of the
Debtors status as an ESP is an important part of the
assumption motion.

Since the Second Circuit's 1993 Orion opinion,
the Second Circuit has further distinguished non-core
and core jurisdiction proceedings involving contract
disputes. In particular, if a contract dispute would have
a “much more direct impact on the core administrative
functions of the bankruptcy court” versus a dispute
that would merely involve “augmentation of the es-
tate,” it is a core proceeding. In re United States Lines,
Inc., 197 F.3d 631, 638 (2d Cir.1999) (allowing the
bankruptcy court to reselve disputes over major in-
surance policies, and recognizing that the debtor's
indemnity contracts could be the most important asset
of the estate), Accordingly, the Second Circuit would
reach the same conclusion of core jurisdiction here
since the dispute addressed by the Motion “directly
affect[s]” the bankruptcy court’s “core administrative
function.” United States Lines, at 639 (citations
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omitted).

Determination, for purposes of the motion to as-
sume, of whether the Debtor *590 qualifies as an ESP
and is exempt from paying access charges (the “ESP
Issue™) requires the Court to examine and take into
account certain definitions under the Telecommuni-
cations Act of 1996 (the “Telecom Act”), and certain
regulations and rulings of the Federal Communica-
tions Commission {“FCC"). None of the parties have
demonstrated, however, that this is a matter of first
impression or that any conflict exists between the
Bankruptcy Code and non-Code cases. Thus, the
Court may decide the ESP issues for purposes of the
motion to assume.

[3] Several witnesses testified on the issues before
the Court, Mr. Birdwell and the other representatives
of the Debtor were credible in their testimony about
the Debtor's business operations and services. The
record establishes by a preponderance of the evi-
dence that the service provided by Debtor is dis-
tinguishable from AT & T's specific service in a
number of material ways, including, but not lim-
ited to, the following:

{a) Debtor is not an _interexchange

{long-distance) carrier.

{b) Debtor does not hold itself out as a
long-distance carrier.

(€) Debtor has no retail long-distance customers,

(d) The efficiencies of Debtor's network result in

reduced rates for its customers.

(e) Debtor's system provides its customers with
enhanced capabilities,

() Debtor's system changes the content of every
call that passes through it

On its face, the AT & T Order is limited to AT
& T and its specific services. This Court holds,
therefore, that the AT & T Order does not control
the determination of the ESP Issue in this case.

The term “enhanced service” is defined at 47 CFR
§ 67.702(a) as follows:

© 2011 Thomson Reuters. No Claim to Orig, US Gov, Works.
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For the purpose of this subpart, the term enhanced
service shall refer to services, offered over common
carrier transmission facilities used in interstate
communications, which employ computer pro-
cessing applications that act on the format, content,
code, protocol or similar aspects of the subscriber's
transmitted information; provide the subscriber ad-
ditional, different, or restructured information; or
involve subscriber interaction with stored infor-
mation. Enhanced services are not regulated under
title IT of the Act.

The term “information service” is defined at 47
USC § 153(20) as foltows:
The term “information service” means the offering
of a capability for generating, acquiring, storing,
transforming, processing, retrieving, utilizing, or
making available information via telecommunica-
tions, and includes electronic publishing, but does
not include any use of any such capability for the
management, contral, or operation of a telecom-
munications system or the management of a tele-
communications service.

Dr. Bernard Ku, who testified for SBC was a
knowledgeable and impressive witness. However,
during cross examination, he agreed that he was not
familiar with the legal definition for enhanced service.

The definitions of “enhanced service” and “in-
formation service” differ slightly, to the point that all
enhanced services are information services, but not all
information services are also enhanced services. See
First Report And Order, [n the Matter of Implementa-

tion of the Non-Accounting Safeguards of Sections
271 and 272 of the Communications Act of 1934, as

amended, 11 FCC Red 21905 (1996) at § 103,

The Telecom Act defines the terms “telecommu-
nications” and “telecommunications*591 service” in
47 USC § 153(43) and (46), respectively, as follows:

The term “telecommunications” means the trans-
mission, between or among points specified by the
user, of information of the user's choosing, without
change in the form or content of the information as
sent and received. (emphasis added).

The term “telecommunications service” means the
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offering of telecommunications for a fee directly to
the public, or to such class of users as to be effec-
tively available directly to the public, regardless of
the facilities used. (emphasis added).

These definitions make clear that a service that
routinely changes either the form or the content of the
transmission would fall outside of the definition of
“telecommunications” and therefore would not con-
stitute a “telecommunications service.”

Whether a service pays access charges or end user
charges is determined by 47 C.F.R. § 69.5, which
states in relevant part as follows:

(a) End user charges shall be computed and assessed
upon end users ... as defined in this subpart, and as
provided in subpart B of this part. (b) Carrier's car-
rier charges [i.e., access charges] shall be computed
and assessed upon all interexchange carriers that use
local exchange switching facilities for the provision
of interstate or foreign telecommunications ser-
vices, (emphasis added).

As such, only telecommunications services pay
access charges. The clear reading of the above provi-
sions leads to the conclusion that a service that rou-
tinely changes either the form or the content of the
telephone call is an enhanced service and an infor-
mation service, not a telecommunications service, and
therefore is required to pay end user charges, not ac-
cess charges.

Based on_the evidence and testimony pre-
sented at the hearing, the Court finds, for purposes
of the § 365 motion before it, that the Debtor's
system fits squarely within the definitions of “en-
hanced service” and “information serviee,” as
defined above, Moreover, the Court finds that
Debtor's system falls outside of the definition of
“telecommunications service” because Debtor's
system routinely makes non-trivial changes to us-
er-supplied information {content) during the en-
outside the scope of the operations of traditional
telecommunications networks, and are not neces-
sary for the ordinary management, control or op-
eration of a_ielecommunications system or the

management of a telecommunications service. As
such, Debtor's service is not a “telecommunica-

tions service” subject to access charges, but rather
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is an information service and an enhanced service
that must pay end user charges. Judge Felsenthal
made a similar finding in his order approving the
sale of the assets of DataVoN to the Debtor, that
DataVoN provided “enhanced information ser-
vices”, See Order Granting Motion to Sell,
02-38600-SAF-11, no. 465, entered May 29, 2003.
The Debtor now uses DataVoN's assets in its

Because the Court has determined that the Debt-
or's service is an “enhanced service” not subject to the
payment of access charges, the Debtor has met its
burden of demonstrating adequate assurance of future
performance under the Master Agreement. The Debtor
has demonstrated that it is within Debtor's reasonable
business judgment to assume the Master Agreement.

Regardless of the ability of the Debtor to assume
this agreement, the Couirt cannot go further in its rul-
ing, as the Debtor has requested to order AT & T to
resume *592 providing service to the Debtor under the
Master Agreement. The Court has reached the con-
clusions stated herein in the context of the § 365 mo-
tion before it and on the record made at the hearing,
An injunction against AT & T would require an ad-
versary proceeding, a lawsuit. Both the Debtor and AT
& T are still bound by the exclusive jurisdiction pro-
vision in § 13.6 of the Master Agreement, as found by
the United States District Court for the Northern Dis-
trict of Texas, Hon. Terry R. Means. As Judge Means
ruled, any suit brought to enforce the provisions of the
Master Agreement must be brought in New York.

IV. Conclusion

In conclusion, the Court finds that the provisions
of 11 U.S.C. § 365 have been met in this case. Because
the Court finds that the Debtor's service is an enhanced
service, not subject to payment of access charges, it is
therefore within Debtor's reasonable business judg-
ment to assume the Master Agreement with AT & T.

Only the Debtor offered evidence of the cure
amounts at the hearing. Based on the record at the
hearing, the current outstanding balance due from
Debtor to AT & T is $103,262.55. To assume. the
Master Agreement, the Debtor must pay this Cure
Amountto AT & T within ten (10) days of the entry of
the Court's order on this opinion.

A separate order will be entered consistent with

this memorandum opinion.

Bkrtcy.N.D.Tex.,2005.
In re Transcom Enhanced Services, LLC
427 B.R. 585

END COF DOCUMENT
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NORTHERN DISTRICT OF TEXAS

ENTERED

TAWANA C. MARSHALL, CLERK
THE DATE OF ENTRY IS
CN THE COURT'S DOCKET

The following constitutes the order of the Court. N D W / %
L De Mage

Signed May 16, 2006 United States Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
IN RE: § CASE NO. 05-31929-HDH-11
§
TRANSCOM ENHANCED § CHAPTER 11
SERVICES, LLC, §
§ CONFIRMATION HEARING:
DEBTOR. § MAY 16, 2006 @ 10:00 a.m,

ORDER CONFIRMING DEBTOR’S AND FIRST CAPITAL’S
ORIGINAL JOINT PLAN OF REORGANIZATION AS MODIFIED

Came on for consideration on May 16, 2006 the Original Joint Plan of Reorganization
Proposed by Transcom Enhanced Services, LLC (the “Debtor”) and First Capital Group of Texas
ITI, L.P. (“First Capital”) filed on March 31, 2006 (the “Plan”). The Debtor and First Capital are
collectively referred to herein as the “Proponents.” All capitalized terms not defined herein have
the meanings ascribed to them in the Plan. Just prior to the confirmation hearing, the Proponents
filed their Modifications to Plan which relate to the Objections to Cenfirmation filed by

Carrollton-Farmers Branch, Dallas County, Tarrant County and Arlington ISD, as well as the
Order Confirming Plan - Page |



comments of the United States Trustee and the Objection to Cure Amount in Plan filed by
Riverrock Systems, Ltd. (“Riverrock™). The modifications comport with Bankruptcy Code 1127.
In addition to the above objections, Broadwing Communications LLC (“Broadwing”) and
Broadwing Communications Corporation (“BCC”) (collectively “Broadwing”) filed its
Objection to Final Approval of Disclosure Statement and Confirmation of Plan on May 11, 2006.
Similar to the objections of Riverrock and the taxing authorities, and based upon an agreement
reached between the Debtor and Broadwing, Broadwing withdrew its objection and amended its
ballots to accept the Plan at the confirmation hearing. The Bankruptcy Court, having considered
the Disclosure Statement, the Plan, the statements of counsel, the evidence presented or
proffered, the pleadings, the record in this case, and being otherwise fully advised, makes the
following findings of fact and conclusions of law:
Findings of Fact

1. On February 18, 2005 (the “Petition Date™), the Debtor filed its voluntary petition
for relief under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code™) in the
United States Bankruptcy Court for the Northem District of Texas, Dallas Division (the
“Court™). Pursuant to Sections 1107(a) and 1108 of the Bankruptcy Code, the Debtor is
operating its business and managing its property as debtor in possession.

2. The Debtor was formed in or around May of 2003 for the purpose of purchasing
the assets of DataVon, Inc. Since then, the Debtor has continued to provide enhanced
information services, including toll quality voice and data communications utilizing converged,
Internet Protocol (IP) services over privately managed private IP networks. The Debtor’s
information services include voice processing and arranged termination utilizing voice over IP

technology.
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3. The Debtor’s network is comprised of Veraz I-gate and Pro media gateways, a
Veraz control switch, miscellaneous servers, routers and equipment, and leased bandwidth. The
network, which is completely scalable, is currently capable of processing approximately 600
million minutes of uncompressed, wholesale IP phone calls per month. However, the number of
minutes processed may be increased significantly with more efficient use of IP endpoints. The
architecture of the network also provides a service creation environment for rapid deployment of
new services via XML scripting capabilities and SIP interoperability.

4. Currently, the Debtor is a wholesaler of VoIP processing and termination services
to domestic long distance providers. (The Debtor is in the process of expanding its service
offerings to include retail services and additional IP applications). The primary asset of the
Debtor is a private, nationwide VoIP network utilizing state-of-the-art media gateway and soft
switch technology, connected by leased lines. Utilization of this network enables the Debtor to
provide toll-quality voice services to its customers at significantly lower rates than comparable

services provided by traditional carriers. In contested hearings held on or about April 14, 2005,

the Debtor established that its business activities meet the definitions of “enhanced service” (47

C.F.R. § 67.702(a)) and “information service” (47 U.S.C. § 153(20)), and that the services it

provides fall outside of the definitions of “telecommunications” and “telecommunications

service”

determined, Debtor’s services are not subject to access charges, but rather qualify as information

services and enhanced services that must pay end user charges.

5. On March 31, 2006, the Proponents filed their Original Plan of Reorganization
(the “Plan™) and Disclosure Staternent for Plan (the “Disclosure Statement”). On April 3, 2006,

the Proponents filed their Joint Motion for Conditional Approval of Disclosure Statement (the
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“Motion for Conditional Approval”). On April 12, 2006, and over the objections of Broadwing
and EDS Information Services, L..L.C. (“EDIS”), the Court entered its order granting the Motion
for Conditional Approval and conditionally approving the Disclosure Statement (the
“Conditional Approval Order”). Under the Conditional Approval Order, a final hearing to
consider approval of the Disclosure Statement was combined with the confirmation hearing of
the Plan, which hearings were set for May 16, 2006 at 10:00 a.m. (the “Combined Hearing”).
Thereafter, and in accordance with the Conditional Approval Order, the Disclosure Statement
was supplemented to address the concerns raised in the objections of both Broadwing and EDIS,
the Plan and Disclosure Statement was distributed to creditors, interest-holders, and other
parties-in-interest.

6. On or about April 10, 2006 and May 15, 2006, the Proponents filed non-material
Modifications to the Plan pursuant to Bankruptcy Code § 1127 (“Plan Modifications™).

7. The objections filed by Dallas County, Tarrant County, Carrollton-Farmers
Branch ISD, Arlington ISD, Riverrock and Broadwing have been withdrawn.

8. The Proponents have provided appropriate, due and adequate notice of the
Combined Hearing, the Disclosure Statement and Plan Supplements and the Plan Modifications,
and such notice is in compliance with Bankruptcy Code § 1127 and Bankruptcy Rules 2002,
3019, 6006 and 9014. Without limiting the foregoing, as evidenced by certificates of service
related thereto on file with the Court, and based upon statements of counsel, the Proponents have
complied with the notice and solicitation procedures set forth in the April 12, 2006 Conditional
Approval Order. No further notice of the May 16, 2006 Combined Hearing, the Plan, the

Disclosure Statement or the Plan Modifications is necessary or required.
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9. Class 1, consisting of the Pre-Petition Secured Claim on First Capital, is Impaired
under the Plan and has accepted the Plan in accordance with Bankruptcy Code §§ 1126(c) and
(d).

10.  Class 2, consisting of the Post-Petition Secured Claim on First Capital, is
Impaired under the Plan and has accepted the Plan in accordance with Bankruptcy Code §§
1126(c) and (d).

11.  Class 3, consisting of the Secured Claim on Redwing Equipment Partners Limited
as successor-in-interest to Veraz Networks, Inc. (“Redwing”), is Impaired under the Plan and has
accepted the Plan in accordance with Bankruptcy Code §§ 1126(c) and (d).

12. Class 4, consisting of the Secured Tax Claims, is Impairéd under the Plan and has
accepted the Plan in accordance with Bankruptcy Code §§ 1126(c) and (d).

13.  Class 5, consisting of General Unsecured Claims, is Impaired under the Plan and
has accepted the Plan in accordance with Bankruptcy Code §§ 1126(c) and (d).

14.  Classes 6 and 7 of the Plan shall receive nothing under the Plan, and are deemed
to reject the Plan.

5. Confirmation of the Plan is in the best interest of the Debtor, the Debtor’s Estate,
the Creditors of the Estate and other parties in interest.

16. The Court finds that the Debtor has articulated good and sufficient business
reasons justifying the assumption of the executory contracts and unexpired leases specifically
identified in Article X of the Plan, including the Debtor’s Customer Contracts under Plan Section
10.01 and Vendor Agreements under Plan Section 10.02 and specifically listed on Exhibit 1-B of
the Plan. No cure payments are owed with respect to the Debtor’s Customer Contracts; and the

only cure payments owed with respect to the Vendor Agreements are specifically identified in
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Exhibit 1-B of the Plan. No other arrearages are owed with respect to the Vendor Agreements.
Unless otherwise provided in the Plan Modifications, the proposed cure amounts set forth in
Section 10.02 satisfies, in all respects, Bankruptcy Code § 365. Furthermore, the Court finds that
the Debtor has articulated good and sufficient business reasons justifying the rejection of all
other executory contracts and unexpired leases of the Debtor.

17.  The Proponents have solicited the Plap in good faith and in compliance with the
applicable provisions of the Bankruptcy Code.

Conclusions of Law

18.  The Court has jurisdiction over this Chapter 11 Case and of the property of the
Debtor and its Estate under 28 U.S.C. §§ 157 and 1334,

19.  This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(L).

20. Good and sufficient notice of the Disclosure Statement, the Plan, solicitation
thereof, the May 16, 2006 Combined Hearing and the Plan Modifications have been given in
accordance with the requirements of the Bankruptcy Code, the Bankruptcy Rules, the Local
Bankruptcy Rules for the Northern District of Texas and the April 12, 2006 Conditional
Approval Order. The Plan Modifications that were filed with the Bankruptcy Court are non-
material and do not require additional disclosure or re-solicitation of Plan acceptances and/or
rejections.

21.  Adequate and sufficient notice of the Plan Modifications has been provided to the
appropriate parties which have agreed to the modifications. Pursuant to Bankruptcy Rule 3019,
the Bankruptcy Court finds that the Plan Modifications do not adversely change the treatment of

the holder of any Claim under the Plan, who has not accepted in writing the Plan Modifications.
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All Creditors who have accepted the Plan without the Plan Modifications, are deemed to accept

the Plan with the Plan Medifications.

22, The Plan complies with all applicable requirements of Bankruptcy Code §§ 1122

and 1123, Furthermore, the Plan complies with the applicable requirements of Bankruptcy Code

§§ 1129(a) and (b), including, but not limited to the following:

a.

b.
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the Plan complies with all applicable provisions of the Bankruptcy Code;

the Debtor and First Capital, as Proponents of the Plan, have complied
with the applicable provisions of the Bankruptcy Code;

the Plan has been proposed in goed faith and not by any means forbidden
by law;

any payment made or to be made by the Debtor for services or for costs
and expenses in or in connection with the case, has been approved by, or
will be subject to the approval of, this Court as reasonable;

the Plan does not contain any rate change by the Debtor which requires
approval of a governmental or regulatory entity;

each holder of a Claim or Equity Security Interest in an Impaired Class
has accepted the Plan or will receive or retain under the Plan on account of
such Claim or Equity Security Interest property of a value as of the
Effective Date that is no less than the amount that such holder would
receive or retain if the Debtor were liquidated under Chapter 7 of the
Bankruptcy Code as of the Effective Date;

Classes 1, 2, 3, 4 and 5 are Impaired under the Plan, and have accepted the
Plan;

the Plan does not unfairly diseriminate against dissenting classes;

the Plan is fair and equitable with respect to each class of claims or
interests that is impaired, and has not accepted, the Plan;

the Plan provides that holders of Claims specified in Bankruptcy Code §§
507(a)(1)-(6) receive Cash payments of value as of the Effective Date of
the Plan equal to the Allowed Amount of such Claims;

at least one Class of Creditors that is Impaired under the Plan, not
including acceptances by Insiders, has accepted the Plan;



L confirmation of the Plan is not likely to be followed by liquidation or the
need for further financial reorganization by the Debtor;

n. all fees payable under 28 U.S.C. § 1930, have been timely paid or the Plan
provides for payment of all such fees;

n. the Debtor is not obligated for the payment of retiree benefits as defined in
Bankruptcy Code § 1114.

23, All requirements of Bankruptcy Code § 365 relating to the assumption, rejection,
and/or assumption and assignment of executory contracts and unexpired leases of the Debtor
have been satisfied. The Debtor has demonstrated adequate assurance of future performance
with regard to the assumed executory contracts and unexpired leases of the Debtor.

24.  The Redwing Settlement Agreement attached as Exhibit 1-A to the Plan is fair
and equitable, and approval of the Redwing Settlement Agreement is in the best interests of the
Debtor and its Estate.

25.  All releases of claims and causes of action against non-debtor persons or entities
that are embodied within Section 15.04 of the Plan are fair, equitable, and in the best interest of
the Debtor and its Estate.

26.  The Proponents and their members, officers, directors, employees, agents and
professionals who participated in the formulation, negotiation, solicitation, approval, and
confirmation of the Plan shall be deemed to have acted in good faith and in compliance with the
applicable provisions of the Bankruptcy Code with respect thereto and are entitled to the rights,
benefits and protections of Bankruptcy Code §§ 1125(d) and (e).

27.  The Disclosure Statement contains “adequate information” as defined in 11
U.S.C. § 1125, All creditors, equity interest holders and other parties in interest have received

appropriate notice and an opportunity for a hearing of the Plan and the Disclosure Statement.
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28.  The Plan and Disclosure Statement have been transmitted to all creditors, equity
interest holders and parties in interest. Notice and opportunity for hearing have been given.

29.  The requirements of §1129 (a) and (b) have been met.

30.  The Plan as proposed is feasible.

31.  All conclusions of law made or announced by the Court on the record in
connection with the May 16, 2006 Combined Hearing are incorporated herein.

32.  All conclusions of law which are findings of fact shall be deemed to be findings
of fact and vice versa.
It is therefore,

ORDERED that the Disclosure Statement for Original Joint Plan of Reorganization filed
by the Debtor and First Capital on March 31, 2006, is hereby APPROVED; it is further

ORDERED that the Original Joint Plan of Reorganization filed by the Debtor and First
Capital on March 31, 2006, as modified, is hereby CONFIRMED,; it is further

ORDERED that the Debtor and First Capital are authorized to execute any and all
documents necessary to effect and consummate the Plan; it is further

ORDERED that pursuant to section 365(a) of the Bankruptcy Code and Bankruptcy Rule
6006, the assumption of the Customer Contracts, as specifically defined in Section 10.01 of the
Plan, is hereby approved, it is further

ORDERED that pursuant to section 365(a) of the Bankruptcy Code and Bankruptcy Rule
6006, the assumption of the Vendor Agreements, as specifically defined in Section 10.02 of the
Plan, is hereby approved, it is further

ORDERED that unless otherwise agreed to in writing by the Reorganized Debtor and the

counter-party to the Vendor Agreement, the Reorganized Debtor shall cure the arrears
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specifically listed in Exhibit 1-B of the Plan by tendering six (6) equal consecutive monthly
payments to the Vendor Agreement counter-party until the arrears are paid in full; it is further

ORDERED that, except for the Customer Contracts, Vendor Agreements, and executory
contracts or leases that were expressly assumed by a separate order, all pre-petition executory
contracts and unexpired leases to which the Debtor was a party are hereby REJECTED effective
as of the Petition Date; it is further

ORDERED that pursuant to Bankruptcy Rule 9019, the Redwing Settlement Agreement
is hereby APPROVED, and the Debtor may exccute any and all documents required to carry out
the Redwing Settiement, including, but not limited to the Redwing Settlement Agreement, and
such agreement shall be in full force and effect; it is further

ORDERED that nothing contained in this Order or the Plan shall effect or control or be
deemed to prejudice or impair the rights of the Debtor, the Reorganized Debtor, Veraz Networks,
Inc. or Redwing with respect to the dispute over the validity or extent of any license claimed by
the Debtor in 15,000 ICE or logical ports currently utilized by the Debtor in connection with the
operation of its network and each of the Debtor, the Reorganized Debtor, Veraz Networks, Inc.
and Redwing reserve all of their rights with respect to such issue; it is further

ORDERED that except as otherwise provided in Plan Section 15.03, First Capital, the
Debtor, the Reorganized Debtor, and the Reorganized Debtor’s present or former managers,
directors, officers, employees, predecessors, successors, members, agents and representatives
(collectively referred to herein as the “Released Party™), shall not have or incur any liability to
any person for any claim, obligation, right, cause of action or liability (including, but not limited
to, any claims arising out of any alleged fiduciary or other duty) whether known or unknown,

foreseen or unforeseen, existing or hereafter arising, based in whole or in part on any act or
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omission, transaction or occurrence from the beginning of time through the Effective Date in any
way relating to the Debtor’s Chapter 11 Case or the Plan; and all claims based upon or arising
out of such actions or omissions shail be forever waived and released (other than the right to
enforce the Reorganized Debtor’s obligations under the Plan).

*** END OF ORDER ***

PREPARED BY:

By____/s/ David L. Woods (5.16.06)
J. Mark Chevallier
State Bar No. 04189170
David L. Woods
State Bar No. 24004167
MCGUIRE, CRADDOCK & STROTHER, P.C.
ATTORNEYS FOR DEBTOR and
DEBTOR-IN-POSSESSION
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Signed September 20, 2007

NORTHERN DISTRICT OF TEXAS

ENTERED

TAWANA C. MARSHALL, CLERK
THE DATE OF ENTRY IS
ON THE COURT'S DOCKET

The following constitutes the ruling of the court and has the force and effect therein described.

United States Bankr‘;lptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

IN RE:

TRANSCOM ENHANCED
SERVICES, LLC,

DEBTOR.

TRANSCOM ENHANCED
SERVICES, INC.,

Plaintiff,
Vs.
GLOBAL CROSSING BANDWIDTH,
INC. and GLOBAL CROSSING
TELECOMMUNICATIONS, INC.,

Defendants.

LD L L L LT L LT L LT L LD L L L L LD S L L

CASE NO. 05-31929-HDH-11

ADVERSARY NO. 06-03477-HDH

ORDER GRANTING TRANSCOM’S MOTION FOR PARTIAL
SUMMARY JUDGMENT BASED ON THE AFFIRMATIVE DEFENSE THAT
TRANSCOM QUALIFIES AS AN ENHANCED SERVICE PROVIDER PAGE1



GLOBAL CROSSING BANDWIDTH,

INC. and GLOBAL CROSSING

TELECOMMUNICATIONS, INC.,
Third Party Plaintiffs,

V.

TRANSCOM ENHANCED SERVICES,

LLC and TRANSCOM

COMMUNICATIONS, INC.,,

Third Party Defendants.

LD L L L LT L LT L L LD L L LD

ORDER GRANTING TRANSCOM’S MOTION FOR PARTIAL SUMMARY
JUDGMENT BASED ON THE AFFIRMATIVE DEFENSE THAT TRANSCOM

QUALIFIES AS AN ENHANCED SERVICE PROVIDER

On this date, came on for consideration the Motion For Partial Summary Judgment On
Counterplaintiffs’ Sole Remaining Counterclaim Based On The Affirmative Defense That Transcom
Qualifies As An Enhanced Service Provider (the “Motion”) filed by Transcom Enhanced Services,
Inc. (“Transcom” or “Counterdefendant”), in which Transcom seeks summary judgment on the sole
remaining counterclaim (the “Counterclaim”) asserted by Counterplaintiffs’ Global Crossing
Bandwidth, Inc. (“GX Bandwidth”) and Global Crossing Telecommunications, Inc. (“GX
Telecommunications”) (collectively, “GX Entities” or “Counterplaintiffs”) based on the affirmative
defense that Transcom qualifies as an enhanced service provider.

Twice previously, this Court has ruled that Transcom qualifies as an enhanced service
provider, and therefore is not obligated to pay access charges, but rather must pay end user charges.
In filing the motion, Transcom relied heavily on the evidence previously presented to this Court in

contested hearings (the “ESP Hearings”) involving the SBC Telcos (collectively, “SBC”) and AT&T

ORDER GRANTING TRANSCOM’S MOTION FOR PARTIAL
SUMMARY JUDGMENT BASED ON THE AFFIRMATIVE DEFENSE THAT
TRANSCOM QUALIFIES AS AN ENHANCED SERVICE PROVIDER PAGE2



Corp. (“AT&T”) along with Affidavits from a principal of Transcom and one of Transcom’s expert
witnesses establishing that Transcom’s system has not changed since the time of the ESP Hearings,
that the services provided to the GX Entities by Transcom are the same as the services provided to
all other Transcom customers, and that Transcom’s expert witness is still of the opinion that
Transcom’s business operations fall within the definitions of “enhanced service provider” and
“information service.”

In response to the Motion, Counterplaintiffs have asserted that they neither oppose nor
consentto the relief sought in the Motion. Intheirresponsesto Transcom’s interrogatories, however,
Counterplaintiffs asserted that Transcom did not qualify as an enhanced service provider because
its service is merely an “IP-in-the-middle” service, which Transcom asserts is a reference to the
FCC’s Order, In The Matter Of Petition For Declaratory Ruling That AT&T’s Phone-to-Phone IP
Telephony Services Are Exempt From Access Charges, 19 FCC Rcd 7457, Release Number FCC
04-97, released April 21, 2004 (the “AT&T Order”).

During the ESP Hearings, a number of witnesses testified on the issue of whether Transcom
is an enhanced service provider and therefore exempt from payment of access charges. The
transcripts and exhibits from those hearings have been introduced as summary judgment evidence
in support of the Motion. That record establishes by a preponderance ofthe evidence that the service
provided by Transcom is distinguishable from AT&T’s specific service (as described in the AT&T
Order) in a number of material ways, including, but not limited to, the following:

(a) Transcom is not an interexchange (long distance) carrier.

(b) Transcom does not hold itself out as a long distance carrier.

(©) Transcom has no retail long distance customers.
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(d) The efficiencies of Transcom’s network result in reduced rates for its customers.

(e) Transcom’s system provides its customers with enhanced capabilities.

® Transcom’s system changes the content of every call that passes through it.

On its face, the AT&T Order is limited to AT&T and its specific services. This Court

therefore holds again, as it did at the conclusion of the ESP hearings, that the AT&T Order does not

control the determination of whether Transcom qualifies as an enhanced service provider.
The term “enhanced service” is defined at 47 C.F.R. § 67.702(a) as follows:

For the purpose of this subpart, the term enhanced service shall refer to services,
offered over common carrier transmission facilities used in interstate
communications, which employ computer processing applications that act on the
format, content, code, protocol or similar aspects of the subscriber’s transmitted
information; provide the subscriber additional, different, orrestructured information;
or involve subscriber interaction with stored information. Enhanced services are not
regulated under title II of the Act.

The term "information service" is defined at 47 USC § 153(20) as follows:

The term "information service" means the offering of a capability for generating,
acquiring, storing, transforming, processing, retrieving, utilizing, or making available
information via telecommunications, and includes electronic publishing, but does not
include any use of any such capability for the management, control, or operation of
a telecommunications system or the management of a telecommunications service.

The definitions of “enhanced service” and “information service” differ slightly, to the point

that all enhanced services are information services, but not all information services are also enhanced

services. See First Report And Order, In the Matter of Implementation of the Non-Accounting

Safeguards of Sections 271 and 272 of the Communications Act of 1934, asamended, 11 FCC Rcd

21905 (1996) at 9 103.

The Telecom Actdefines the terms “telecommunications” and “telecommunications service”

in 47 USC § 153(43) and (46), respectively, as follows:
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The term “telecommunications” means the transmission, between or among points

specified by the user, of information of the user's choosing, without change in the

form or content of the information as sent and received. (emphasis added).

The term “telecommunications service” means the offering of telecommunications

for a fee directly to the public, or to such class of users as to be effectively available

directly to the public, regardless of the facilities used. (emphasis added).

These definitions make clear that a service that routinely changes either the form or the
content of the transmission would fall outside of the definition of “telecommunications” and
therefore would not constitute a “telecommunications service.”

Whether a service pays access charges or end user charges is determined by 47 C.F.R. § 69.5,
which states in relevant part as follows:

(a) End user charges shall be computed and assessed upon end users ... as defined in

this subpart, and as provided in subpart B of this part. (b) Carrier's carrier charges

[i.e., access charges] shall be computed and assessed upon all interexchange carriers

that use local exchange switching facilities for the provision of interstate or foreign

telecommunications services. (emphasis added).

As such, only telecommunications services pay access charges. The clear reading of the
above provisions leads to the conclusion that a service that routinely changes either the form or the
content of the telephone call is an enhanced service and an information service, not a
telecommunications service, and therefore is required to pay end user charges, not access charges.

Based on the summary judgment evidence, the Court finds that Transcom’s system fits
squarely within the definitions of “enhanced service” and “information service,” as defined above.
Moreover, the Court finds that Transcom’s system falls outside of the definition of
“telecommunications service” because Transcom’s system routinely makes non-trivial changes to

user-supplied information (content) during the entirety of every communication. Such changes fall

outside the scope of the operations of traditional telecommunications networks, and are not
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necessary for the ordinary management, control or operation of a telecommunications system or the
management of a telecommunications service. As such, Transcom’s service is not a
“telecommunications service” subject to access charges, but rather is an information service and an
enhanced service that must pay end user charges. Judge Felsenthal made a similar finding in his order
approving the sale of the assets of DataVoN to Transcom, that DataVoN provided “enhanced
information services.” See Order Granting Motion to Sell, 02-38600-SAF-11, no. 465, entered May
29, 2003. Transcom now uses DataVoN’s assets in its business.

In the Counterclaim, paragraph 94 makes the following assertion:

Under the Communications Agreement, the Debtor asserted that it was an enhanced

service provider. Not only did the Debtor make this assertion, it agreed to indemnify

GX Telecommunications in the event that assertion proved untrue.

The Counterclaim goes on to allege that Transcom failed to pay access charges, and that
Transcom is therefore liable under the indemnification provision in the governing agreement to the
extent that it does not qualify as an enhanced service provider. In response to the Counterclaim,
Transcom asserted the affirmative defense that it does indeed qualify as an enhanced service
provider, and therefore has no liability under the indemnification provision. The Motion seeks
summary judgment on that specific affirmative defense.

The Court has previously ruled, and rules again today, that Transcom qualifies as an
enhanced service provider. As such, itis the opinion of the Court that the Motion should be granted.

Itis therefore ORDERED thatthe Motion is GRANTED, and Transcom is awarded summary

judgment that the GX Entities take nothing by their Counterclaim.

#H#HEND OF ORDER###

ORDER GRANTING TRANSCOM’S MOTION FOR PARTIAL
SUMMARY JUDGMENT BASED ON THE AFFIRMATIVE DEFENSE THAT
TRANSCOM QUALIFIES AS AN ENHANCED SERVICE PROVIDER PAGE 6



G:\ORD-Server\activePDF\Sign\Temp\23834 411975.wpd

ORDER GRANTING TRANSCOM’S MOTION FOR PARTIAL
SUMMARY JUDGMENT BASED ON THE AFFIRMATIVE DEFENSE THAT
TRANSCOM QUALIFIES AS AN ENHANCED SERVICE PROVIDER PAGE7



EXHIBIT
A



IN THE UNITED STATESBANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS
DALLASDIVISION

IN RE: CASE NO. 02-38600-SAF-11

(Jointly Administered)

DATAVON, INC, et al., CHAPTER 11

DEBTORS.

w W W W W

ORDER GRANTING MOTION FOR ENTRY OF ORDERS (i) AUTHORIZING AND
APPROVING SALE OF SUBSTANTIALLY ALL ASSETSFREE AND CLEAR OF
LIENS, CLAIMS, ENCUMBRANCES, INTERESTSAND EXEMPT FROM ANY
STAMP, TRANSFER, RECORDING OR SIMILAR TAX; (ii)) AUTHORIZING
ASSUMPTION AND ASSIGNMENT OF EXECUTORY CONTRACTSAND
UNEXPIRED LEASES; (iii) ESTABLISHING AUCTION DATE, RELATED
DEADLINESAND BID PROCEDURES; (iv) APPROVING THE FORM AND MANNER
OF SALE NOTICES; AND (v) APPROVING BREAK-UP FEESIN CONNECTION
WITH THE SOLICITATION OF HIGHER OR BETTER OFFERS

Upon the motion of DataVoN, Inc. (“DataVoN”), DTVN Holdings, Inc. (“DTVN"),
Zydeco Exploration, Inc. (“Zydeco”), and Video Intelligence, Inc. (“VI") (collectively, the
“Debtors’) dated December 31, 2002, for, among other things, entry of an order under 11 U.S.C.

88 105(a), 363, 365 and 1146(c), and Fed.R.Bankr.P. 2002, 6004, 6006 and 9014 (i) authorizing
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and approving the sale of substantially al of the assets of the estate free and clear of liens,
claims, encumbrances, interests and exempt from any stamp, transfer, recording or similar tax;
(i) authorizing the assumption and assignment of various executory contracts and unexpired
leases; (iii) establishing an auction date, related deadlines and bid procedures in connection with
the asset sale; (iv) approving the form and manner of sale notices to be sent to potential bidders,
creditors and parties-in-interest; and (v) approving certain break-up fees in connection with the
solicitation of higher or better offers for the assets (the “Sales Motion”);* and the Court having
entered on February 20, 2003 an order with respect to the Sale (i) Establishing Auction Date,
Related Deadlines and Bid Procedures; (ii) Approving the Form and Manner of Sales Notices;
and (iii) Approving Break-up Fees in Connection with the Solicitation of Higher or Better Offers
(the “Bid Procedures Order”), that scheduled a hearing on the Sale Motion (the “ Sale Hearing”)
and set an objection deadline with respect to the Sale; and the Sale Hearing having been
commenced on April 1, 2003; and the Court having reviewed and considered the Sales Mation,
the objections thereto, if any, and the arguments of counsel made and the evidence proffered or
adduced at the Sale Hearing; and it appearing that the relief requested in the Sales Motion isin
the best interests of the Debtors, their estates, creditors and other parties in interest; and upon the
record of the Sale Hearing and in this case; and after due deliberation thereon; and good cause
appearing therefore; it is hereby

FOUND AND DETERMINED THAT:?

1. The Court has jurisdiction over the Sales Motion pursuant to 28 U.S.C. § 1334.

Unless otherwise defined, capitalized terms used herein shall have the meanings ascribed to them in the Sales
Motion.

Findings of fact shall be construed as conclusions of law and conclusions of law shall be construed as findings
of fact when appropriate. See Fed. R. Bankr. P. 7052.
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This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). Venue in this district is proper
under 28 U.S.C. §8 1408 and 1409.

2. The statutory predicates for the relief sought in the Sales Motion are 88 105(a),
363(b), (f), (m), and (n), 365, and 1146(c) of the United States Bankruptcy Code (11 U.S.C.
88 101-1330, as amended (the “Bankruptcy Code”)) and Fed.R.Bankr.P. 2002, 6004, 6006 and
9014.

3. As evidenced by the certificates of service and publication previoudy filed with
the Court, and based on the representations of counsel at the Sale Hearing, (i) proper, timely,
adequate and sufficient notice of the Sales Motion, the Sale Hearing, and the Sale has been
provided in accordance with Bankruptcy Code 88 105(a), 363, 365 and 1146(c), and
Fed.R.Bankr.P. 2002, 6004, 6006 and 9014 and in compliance with the Bidding Procedures
Order; (ii) such notice was good and sufficient, and appropriate under the particular
circumstances; and (iii) no other or further notice of the Sales Motion, the Sale Hearing, or the
Saleisor shall berequired.

4, As evidenced by the certificates of service and publication previoudly filed with
the Court, and based on the representations of counsel at the Sale Hearing, (i) proper, timely,
adequate and sufficient notice of the assumption and assignment of the Assumed Contracts and
the cure payments to be made therefore has been provided in accordance with Bankruptcy Code
88 105(a) and 365 and Fed.R.Bankr.P. 9014; (ii) such notice was good and sufficient; and (iii) no
other or further notice of the assumption and assignment of the Assumed Contracts is or shall be
required.

5. As demonstrated by: (i) the testimony and other evidence proffered or adduced at
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the Sale Hearing and (ii) the representations of counsel made on the record at the Sale Hearing,
the Debtors and the Bid Selection Committee marketed the Assets and conducted the Sale
process in compliance with the Bidding Procedures Order.

6. The Debtors: (i) have full corporate power and authority to execute the
Agreement and all other documents contemplated thereby, and the sale of the Assets by the
Debtors has been duly and validly authorized by al necessary corporate action of the Debtors;
(i1) have all of the corporate power and authority necessary to consummate the transactions
contemplated by the Agreement; and (iii) have taken al corporate action necessary to authorize
and approve the Agreement and the consummation by the Debtors of the transactions
contemplated thereby. No consents or approvals other than those expressly provided for in the
Agreement are required for the Debtors to consummate such transactions.

7. Approva of the Agreement and consummation of the Sale at this time are in the
best interests of the Debtors, their estates, their creditors, and other partiesin interest.

8. The Debtors have demonstrated both (i) good, sufficient, and sound business
purpose and justification and (ii) compelling circumstances for the Sale pursuant to Bankruptcy
Code § 363(b) prior to, and outside of, a plan of reorganization in that, among other things:

a The Debtors and the Bid Selection Committee diligently and in good faith
marketed the Assets to secure the highest and best offer therefore. Further, the Debtors
and the Bid Selection Committee published a notice substantialy in the form of the Sale
Notice in The Wall Street Journal. The terms and conditions set forth in the Agreement,
and the transfer to Purchaser of the Assets pursuant thereto, represent a fair and
reasonable purchase price and constitute the highest and best offer obtainable for the
Assets.

b. A sale of the Assets at this time to Purchaser pursuant to Bankruptcy Code
8 363(b) isthe only viable alternative to preserve the value of the Assets and to maximize

the Debtors' estates for the benefit of al constituencies. Delaying approval of the Sale
may result in Purchaser’s termination of the Agreement and result in an alternative
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outcome that will achieve far less value for creditors.

C. Except as otherwise provided in this Sale Order, the cash proceeds of the
Sale will be distributed to the Debtors' administrative and pre-petition creditors under the
terms of a confirmed liquidating Chapter 11 plan.

d. The highest and best offer received for the purchase of the Assets came
from Transcom Communications, Inc. (“ Transcom” or “Purchaser”).

0. On March 3, 2003, the Debtors filed their Notice of Cure Amounts Under
Contracts and Leases that may be Assumed and Assigned to Purchaser of Substantially All of
Debtors' Assets, detailing the executory contracts that may be assumed and assigned to the
successful purchaser of the Debtors assets (the “Assumed Contracts’). The Cure Notice not
only fixed the Cure Amount for each contract for any non-objecting party, but also constituted a
waiver by any non-objecting party to the assumption and assignment of the various contracts to
the Purchaser. The Assumed Contracts are unexpired and executory contracts within the
meaning of the Bankruptcy Code. Pursuant to the Agreement, the Purchaser shal cure all
monetary defaults under the Assumed Contracts as provided for in the Notice or as agreed
between the parties to any Assumed Contract. There are no non-monetary defaults requiring
cure. The Sale satisfies the requirements of Bankruptcy Code § 365(b). The Debtors are not
required to cure any defaults of the kind described in Bankruptcy Code 8§ 365(b)(2). The
Purchaser’s excellent financial health and own expertise in the telecommunications industry
provide adequate assurance of future performance to all non-debtor parties to Assumed
Contracts. Pursuant to Bankruptcy Code 8§ 365(f), al restrictions on assignment in any of the
Assumed Contracts are unenforceable against the Debtors and all Assumed Contracts may
lawfully be assigned to the Purchaser.

10. A reasonable opportunity to object or be heard with respect to the Sale Motion
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and the relief requested therein has been afforded to all interested persons and entities, including:
(i) each and every holder of a “clam” (as defined in Bankruptcy Code 8§ 101(5)) against the
Debtors; (ii) each and every holder of an equity or other interest in the Debtors; (iii) each and
every contractor and subcontractor that has performed any services or otherwise dealt with any
of the Assets; (iv) each and every Governmental Entity with jurisdiction over the Debtors or any
of the Assets; (v) each and every holder of an Encumbrance on any of the Assets; (vi) the Office
of the United States Trustee for the Northern District of Texas; (vii) the Official Committee of
Unsecured Creditors appointed in the Debtors cases under the Bankruptcy Code, if any; (viii)
any and all other persons and entities upon whom the Debtors are required (pursuant to the
Bankruptcy Code, the Federal Rules of Bankruptcy Procedure or any order of the Court) to serve
notice; (ix) any and all other persons and entities upon whom Purchaser instructed Seller to serve
notice; and (x) any parties who are on the list of prospective purchasers maintained by CRP.

11.  The Agreement was negotiated, proposed, and entered into by the Debtors, CRP,
members of the Bid Selection Committee, and Purchaser without collusion, in good faith, and
from arm’s-length bargaining positions. None of the Debtors, CRP, members of the Bid
Selection Committee, and the Purchaser has engaged in any conduct that would cause or permit
the Agreement to be avoided under Bankruptcy Code § 363(n).

12. Purchaser is a good faith purchaser under Bankruptcy Code 8§ 363(m) and, as
such, is entitled to al of the protections afforded thereby. Purchaser will be acting in good faith
within the meaning of Bankruptcy Code 8§ 363(m) in closing the transactions contemplated by
the Agreement at all times after the entry of this Sale Order.

13. The consideration provided by Purchaser for the Assets pursuant to the
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Agreement: (i) is fair and reasonable, (ii) is the highest and best offer for the Assets, (iii) will
provide a greater recovery for the Debtors creditors than would be provided by any other
practical, available dternative, and (iv) constitutes reasonably equivalent value and fair
consideration under the Bankruptcy Code.

14.  The Sale must be approved promptly in order to preserve the value of the Assets.

15.  Thetransfer of the Assets to Purchaser will be alegal, valid, and effective transfer
of such Assets, and will vest Purchaser with al right, title, and interest of the Debtors to such
Assets free and clear of all Interests, including those: (i) that purport to give any party a right or
option to effect any forfeiture, modification, right of first refusal, or termination of the Debtors
or Purchaser’ s interest in such Assets, or any similar rights, or (ii) relating to taxes arising under,
out of, in connection with, or in any way relating to the operation of the Debtors business prior
to the date (the “Closing Date”) of the consummation of the Agreement (the “Closing”).

16. Purchaser would not have entered into the Agreement, and would not have been
willing to consummate the transactions contemplated thereby, if the sade of the Assets to
Purchaser were not free and clear of al Interests, or if Purchaser would, or in the future could, be
liable for any of the Interests. Thus, any ruling that the sale of Assets was not free and clear of
al Interests, or that Purchaser would, or in the future could, be liable for any Interests would
adversely affect the Debtors, their estates, and their creditors.

17.  The Debtors may sell the Assets free and clear of al Interests because, in each
case, one or more of the standards set forth in Bankruptcy Code 88 363(f)(1)-(5) has been
satisfied. Those holders of Interests who did not object, or who withdrew their objections, to the

Sale or the Sales Motion are deemed to have consented pursuant to Bankruptcy Code 8 363(f)(2).
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Those holders of Interests who did object fal within one or more of the other subsections of
Bankruptcy Code 8§ 363(f) and are adequately protected by having their Interests, if any, attach to
the cash proceeds of the Sale.

18. Except with respect to the payment of the Cure Amounts and the Assumed
Liabilities, the transfer of the Assets to Purchaser will not subject Purchaser, prior to the Closing
Date, to any liability whatsoever with respect to the operation of the Debtors business or by
reason of such transfer under the laws of the United States, any state, territory, or possession
thereof, or the District of Columbia, based, in whole or in part, directly or indirectly, on any
theory of law or equity, including, without limitation, any theory of equitable subordination or
successor or transferee liability.

19.  The valuations placed by the Bid Selection Committee on the Purchaser’s bid are
fair and reasonable and reflect fair and reasonabl e consideration for the sale of the Assets.

20.  Through DataVoN, the primary operating subsidiary, the Debtors provide
enhanced information services, including toll-quality voice and data services utilizing converged,
Internet protocol (IP) transmitted over private IP networks. DataVoN, Inc., the primary
operating subsidiary of the Debtors is a provider of wholesale enhanced information services.
DataVoN provides toll quality voice and data communications services over private |P networks
(VolIP) to carrier and enterprise customers.  Companies who deploy soft switch equipment on
an |P network can provide high quality video, voice, and data services while retaining flexibility,
scalability, and cost efficiencies. DTVN is a holding company with no operations of its own.
DataVoN'’s information services include voice origination, voice termination, 8xx origination

and termination, utilizing voice over IP technology. VI formerly provided video services. That
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line of business has been withdrawn. Zydeco, once the manager of DTVN'’s corporate oil and
gas holdings, sold most of its assets in the third quarter of 2001 and retains only nominal activity.

21. Objections to the Sales Motion were filed by Cisco Systems, Inc. and Unipoint
Holdings, Inc. with respect to certain aspects of the Sales Motion. Those objections were
resolved by settlement terms announced on the record as follows: (1) the "Transcom Note" as
set forth in section 9.32(g) of the Agreement shall be modified to provide that the origina
principal amount of the note may not be less than $1,282,539 and that such principal and accrued
interest, if any, may be offset only by an alowed secured claim of Transcom as set forth in a
fina order; (2) the interest accuring on any allowed secured claim of Transcom, if any, will be
equal to and shall not exceed an offsetting interest under the Transcom Note; (3) on the Closing
Date of the Sale, Transcom shall wire transfer the sum of $100,000 to Unipoint, per Unipoint’s
instructions, in connection with that certain Reimbursement Agreement executed by and between
Unipoint and Transcom; (4) Transcom will, at Closing, pay $440,000.00, to Hughes & Luce,
LLC, to be held in Hughes & Luce, L.L.P.’s IOLTA Trust Account, in trust for the payment of
Cisco's administrative claim in this case in accordance with the Term Sheet by and between
Cisco and the Debtors as approved by the Court in its Order dated March 26, 2003, with such
funds to be wire transferred by Hughes & Luce, L.L.P., pursuant to written instructions of Cisco,
no later than 72 hours after the date of Closing of the Sale; and (5) Transcom shall amend the
Agreement to reflect that Transcom is not acquiring net operating losses of the Debtors. Each of
the foregoing terms shall be collectively referred to hereafter as the " Settlement Terms.”

22.  All cash consideration paid on the date of Closing of the Sale (“ Sale Proceeds’)

shall be delivered to Hughes & Luce, L.L.P. (*H&L") and shall be placed in H&L’s IOLTA
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Trust Account. In addition to the Sale Proceeds, pursuant to the Settlement Terms, $440,000.00
shall be delivered to H& L, to be disbursed to Cisco pursuant to written instructions of Cisco, no
later than 72 hours after the date of Closing of the Sale. Pursuant to the terms of that certain
Order approving employee stay put bonuses, $344,860.54 of the Sale Proceeds, if delivered to
H&L, shall be disbursed to the DataVoN, Inc. payroll account pursuant to written instructions
from DataVoN, Inc., for the purpose of funding the employee stay put bonuses. After the
aforesaid disbursements to Cisco and for the employee stay put bonuses, al remaining Sae
Proceeds delivered to H&L shall be held in H&L’s IOLTA Trust Account until the earlier to
occur of (i) Confirmation of the Plan and creation of the Liquidating Trust, at which time H& L
shall transfer such remaining Sale Proceeds to the Liquidating Trust by wire transfer, pursuant to
the written instructions of the Liquidating Trustee, (ii) receipt by H&L of written Order of the
Court ordering disbursement of the Sale Proceeds if the Plan is not Confirmed, or (iii) June 30,
2003, and petition by H&L to the Court requesting further direction of the Court regarding
disbursement of remaining Sale Proceeds.

NOW THEREFORE, IT ISHEREBY:

General Provisions

ORDERED that the Sales Mation is granted, as further described herein; it is further

ORDERED that al objections to the Sales Motion or to the relief requested therein that
have not been withdrawn, waived, or settled and all reservations of rights included in any
objection to the Sales Motion are hereby overruled on the merits; it is further

ORDERED that the Court’s findings and conclusions stated at the Sale Hearing are

incorporated herein; it is further
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Approval of the Agreement

ORDERED that the Agreement as modified by the Settlement Terms, and all of the
terms and conditions thereof, are hereby approved; it is further

ORDERED that pursuant to Bankruptcy Code § 363(b), the Debtors are authorized and
directed to consummate the Sale as modified by the Settlement Terms, pursuant to and in
accordance with the terms and conditions of the Agreement as modified by the Settlement
Terms; it isfurther

ORDERED that the Debtors are authorized and directed to execute and deliver, and
empowered to perform under, consummate and implement, the Agreement as modified by the
Settlement Terms, together with all additional instruments and documents that may be
reasonably necessary or desirable to implement the Agreement as modified by the Settlement
Terms, and to take al further actions as may be requested by Purchaser for the purpose of
assigning, transferring, granting, conveying and conferring the Assets to Purchaser or as may be
necessary or appropriate to the performance of the obligations as contemplated by the Agreement
as modified by the Settlement Terms; it is further

ORDERED that on the Closing Date of the Sale, the Debtors and Hughes & Luce, L.L.P.
(“H&L™) shal (i) refund the $50,000 deposit paid by Unipoint Holdings, Inc. (*Unipoint™) and
held by H&L inits IOLTA trust account by wire transfer per written instructions from Unipoint,
(i) refund the $50,000 deposit paid by CNM Network Inc. (“CNM”) and held by H&L inits
IOLTA trust account by wire transfer per written instructions from CNM, and (iii) provided

Transcom substitutes the equivalent sum on the Closing Date of the Sale, refund the $50,000
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deposit paid by Transcom and Sowell and held by H& L initsIOLTA trust account by wire
transfer per written instructions from Transcom; it is further

Assignment and Assumption of Assumed Contracts

ORDERED that the Debtors are hereby authorized and directed, in accordance with
§365(b) of the Bankruptcy Code: (i) to assume and assign to the Purchaser the Assumed
Contracts, with the Purchaser being responsible for the cure amounts specified in Exhibit “A”
attached hereto (the “Cure Amounts’) and (ii) to execute and deliver to the Purchaser such
assignment documents as may be necessary to sell, assign, and transfer the Assumed Contracts.
The Purchaser shall provide no adequate assurance of future performance under the Assumed
Contracts, other than its promise to perform pursuant to the terms and conditions of the Assumed
Contracts. Pursuant to Bankruptcy Code 88 365(a), (b), (c) and (f), the Purchaser is directed to
pay the Cure Amounts on the Closing Date, within a reasonable period of time thereafter, or as
agreed by the Purchaser with the non-debtor party or parties to any Assumed Contract; it is
further

ORDERED that upon the closing of the Agreement in accordance with this Order, any
and all defaults under the Assumed Contracts shall be deemed cured in all respects; it is further

ORDERED that al provisions limiting the assumption and/or assignment of any of the
Assumed Contracts are invalid and unenforceable pursuant to Bankruptcy Code 8§ 365(f); it is
further

Transfer of Assets
ORDERED that pursuant to Bankruptcy Code 88 105(a) and 363(f), all Assets shall be

transferred to Purchaser as of the Closing Date, and al Assets shall be free and clear of al
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Interests, with all such Interests to attach to the net proceeds of the Sale in the order of their
priority, with the same validity, force, and effect which they now have as against the Assets,
subject to any claims and defenses the Debtors may possess with respect thereto; it is further

ORDERED that except as expressly permitted or otherwise specifically provided by the
Agreement as modified by the Settlement Terms or this Sale Order, al persons and entities,
including, but not limited to, all debt security holders, equity security holders, governmental, tax,
and regulatory authorities, lenders, trade and other creditors holding Interests against or in the
Debtors or the Assets (whether legal or equitable, secured or unsecured, matured or unmatured,
contingent or non-contingent, senior or subordinated), arising under, out of, in connection with,
or in any way relating to the Debtors, the Assets, the operation of the Debtors' businesses prior
to the Closing Date, or the transfer of the Assets to Purchaser, are hereby forever barred,
estopped, and permanently enjoined from asserting against Purchaser or its successors or assigns,
their property, or the Assets, such persons' or entities' Interests; it is further

ORDERED that the transfer of the Assets to Purchaser pursuant to the Agreement as
modified by the Settlement Terms constitutes a legal, valid, and effective transfer of the Assets
and shall vest Purchaser with all right, title, and interest of the Debtors in and to all Assets free
and clear of all Interests; it isfurther

Additional Provisions

ORDERED that the consideration provided by Purchaser for the Assets under the
Agreement as modified by the Settlement Terms shall be deemed to constitute reasonably
equivalent value and fair consideration under the Bankruptcy Code and under the laws of the

United States, any state, territory, possession thereof, or the District of Columbia; it is further

ORDER GRANTING MOTION FOR ENTRY OF ORDERS

(i) AUTHORIZING AND APPROVING SALE OF SUBSTANTIALLY
ALL ASSETSFREE AND CLEAR OF LIENS, CLAIMS,
ENCUMBRANCES, INTERESTSAND EXEMPT FROM ANY

STAMP, TRANSFER, RECORDING OR SIMILAR TAX, ETC. - Page 13

Error! Unknown document property name.



ORDERED that the consideration provided by Purchaser for the Assets under the
Agreement as modified by the Settlement Terms is fair and reasonable and may not be avoided
under Bankruptcy Code § 363(n); it is further

ORDERED that on the Closing Date of the Sale, each of the Debtors creditors is
authorized and directed to execute such documents and take all other actions as may be
necessary to release its Interests in the Assets, if any, as such Interests may have been recorded
or may otherwise exist; it is further

ORDERED that this Sale Order (a) shal be effective as a determination that, on the
Closing Date, all Interests existing as to the Debtors or the Assets prior to the Closing have been
unconditionally released, discharged, and terminated, and that the conveyances described herein
have been effected, and (b) shall be binding upon and shall govern the acts of al entities
including without limitation, all filing agents, filing officers, title agents, title companies,
recorders of mortgages, recorders of deeds, registrars of deeds, administrative agencies,
governmental departments, secretaries of state, federal, state, and local officials, and all other
persons and entities who may be required by operation of law, the duties of their office, or
contract, to accept, file, register or otherwise record or release any documents or instruments, or
who may be required to report or insure any title or state of title in or to any of the Assets; it is
further

ORDERED that each and every federa, state, and local governmental agency or
department is hereby directed to accept any and all documents and instruments necessary and

appropriate to consummate the transactions contemplated by the Agreement; it is further
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ORDERED that if any person or entity that has filed financing statements, mortgages,
mechanic’s liens, lis pendens, or other documents or agreements evidencing Interests in the
Debtors or the Assets shall not have delivered to the Debtors prior to the Closing Date, in proper
form for filing and executed by the appropriate parties, termination statements, instruments of
satisfaction, releases of all Interests which the person or entity has with respect to the Debtors or
the Assets or otherwise, then (a) the Debtors are hereby authorized and directed to execute and
file such statements, instruments, releases and other documents on behalf of the person or entity
with respect to the Assets and (b) Purchaser is hereby authorized to file, register, or otherwise
record a certified copy of this Sale Order, which, once filed, registered, or otherwise recorded,
shall constitute conclusive evidence of the release of al Interests in the Assets of any kind or
nature whatsoever; it is further

ORDERED that Purchaser shall not have any liability or responsibility for any liability
or other obligation of the Debtors arising under or related to the Assets, other than payment of
the Cure Amounts, the amounts specified in the Settlement Terms and the Assumed Liabilities
and its obligations to perform under the Assumed Contracts after the Closing Date.  Without
limiting the generality of the foregoing, Purchaser shall not be liable for any claims against the
Debtors or any of their predecessors or affiliates, and Purchaser shall not have any successor or
vicarious liabilities of any kind or character whether known or unknown as of the Closing Date,
now existing or hereafter arising, whether fixed or contingent, with respect to the Debtors or any
obligations of the Debtors arising prior to the Closing Date except as specified in the Settlement

Terms; it isfurther
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ORDERED that under no circumstances shall Purchaser be deemed a successor of or to
the Debtors for any Interest against or in the Debtors or the Assets of any kind or nature
whatsoever. The sale, transfer, assignment and delivery of the Assets shall not be subject to any
Interests, and Interests of any kind or nature whatsoever shall remain with, and continue to be
obligations of, the Debtors. All persons holding Interests against or in the Debtors or the Assets
of any kind or nature whatsoever shall be, and hereby are, forever barred, estopped, and
permanently enjoined from asserting, prosecuting, or otherwise pursuing such Interests against
Purchaser, its successors and assigns, its properties, or the Assets with respect to any Interest of
any kind or nature whatsoever such person or entity had, has, or may have against or in the
Debtors, their estates, officers, directors, shareholders, or the Assets. Following the Closing
Date no holder of an Interest in the Debtors shal interfere with Purchaser’s title to or use and
enjoyment of the Assets based on or related to such Interest, or any actions that the Debtors may
takein its chapter 11 case; it isfurther

ORDERED that subject to, and except as otherwise provided in, the Bidding Procedures
Order, any amounts that become payable by the Debtors pursuant to the Agreement or any of the
documents delivered by the Debtors pursuant to or in connection with the Agreement shall (@)
constitute administrative expenses of the Debtors estate and (b) be paid by the Debtors in the
time and manner as provided in the Agreement without further order of this Court; it is further

ORDERED that this Court retains jurisdiction to enforce and implement the terms and
provisions of the Agreement, the Settlement Terms, and all amendments thereto, any waivers and
consents thereunder, and of each of the documents executed in connection therewith in all

respects, including, but not limited to, retaining jurisdiction to (@) compel delivery of the Assets
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to Purchaser, (b) resolve any disputes arising under or related to the Agreement except as
otherwise provided therein, (c) interpret, implement, and enforce the provisions of this Sae
Order, and (d) protect Purchaser against any Interests in the Debtors or the Assets; it is further

ORDERED that nothing contained in any plan of liquidation confirmed in these cases or
in any final order of this Court confirming such plan shall conflict with or derogate from the
provisions of the Agreement, the Settlement Terms, or the terms of this Sale Order; it is further

ORDERED that the transfer of the Assets pursuant to the Sale shall not subject
Purchaser to any liability with respect to the operation of the Debtors business prior to the
Closing Date or by reason of such transfer under the laws of the United States, any state,
territory, or possession thereof, or the District of Columbia, based, in whole or in part, directly or
indirectly, on any theory of law or equity, including, without limitation, any theory of equitable
subordination or successor or transferee liability; it is further

ORDERED that the transactions contemplated by the Agreement as modified by the
Settlement Terms are undertaken by Purchaser in good faith, as that term is used in Bankruptcy
Code 8 363(m), and accordingly, the reversal or modification on appeal of the authorization
provided herein to consummate the Sale shall not affect the validity of the Sale to Purchaser,
unless such authorization is duly stayed pending such appeal. Purchaser is a purchaser in good
faith of the Assets and is entitled to all of the protections afforded by Bankruptcy Code
8§ 363(m); it is further

ORDERED that the terms and provisions of the Agreement, the Settlement Terms and
this Sale Order shall be binding in al respects upon, and shall inure to the benefit of, the

Debtors, their estates, and their creditors, Purchaser, and their respective affiliates, successors
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and assigns, and any affected third parties including, but not limited to, all persons asserting
Interests in the Assets, notwithstanding any subsequent appointment of any trustee(s) under any
chapter of the Bankruptcy Code. The terms and provisions of the Agreement and of this Sale
Order likewise shall be binding on any such trustee(s); it is further

ORDERED that the failure specificaly to include any particular provisions of the
Agreement in this Sale Order shall not diminish or impair the effectiveness of such provision, it
being the intent of the Court that the Agreement as modified by the Settlement Terms be
authorized and approved in its entirety; it is further

ORDERED that the Agreement and related agreements, documents, or other instruments
may be modified, amended, or supplemented by the parties thereto, in a writing signed by both
parties, and in accordance with the terms thereof, without further order of the Court, provided
that any such modification, amendment or supplement does not have a material adverse effect on
the Debtors’ estates or impair the Settlement Terms; it is further

ORDERED that the transfer of the Assets pursuant to the Sale is a transfer pursuant to
Bankruptcy Code 8 1146(c), and accordingly shall not be taxed under any law imposing a stamp
tax or asde, transfer, or any other similar tax; it is further

ORDERED that as provided by Fed.R.Bankr.P. 6004(g), this Sale Order shall not be
stayed for 10 days after the entry of the Sale Order and shall be effective and enforceable
immediately upon entry; it is further

ORDERED that the provisions of this Sale Order and the Settlement Terms recited

herein are non-severable and mutually dependent; and it is further
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ORDERED that in the event that Purchaser fails to close the Sale Agreement as modified
by the Settlement Terms on or before June 2, 2003, the Debtors shall close under the next highest
bid from Unipoint Holdings, Inc. reflected in its Asset Purchase Agreement of April 25, 2003
(the "Unipoint APA"). In such event, this Order and all of its findings shall be automatically
effective as to Unipoint Holdings, Inc. as "Purchaser" and the Unipoint APA as the "Sale
Agreement” without further hearing or order of this Court.

###END OF ORDER # # #
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EXHIBIT A TO SALE ORDER

Non-Debtor Contract Party

Agreement Name/Description

Proposed Cure Amount
(as of April 4, 2003)

Master Service Agreement dated February 28, 2001
as amended and supplemented; Settlement

Broadwing Communication Services, Inc. Agreement as approved by Bankruptcy Court Order $ 60,000.00
dated January 28, 2003

Campbell Road Village (Ippolito) fgo;gosotandard Shopping Center Lease dated May $ 1,455.17

Dell Financial Services Lease dated August 1, 2001 $ 10,238.32

Electronic Data Systems Corporation (EDS) Sublease Agreement September 27, 2002 $ -

Gulfcoast Workstation Corp Egglzpment Lease Agreement dated February 2, $ 20,000.00

lluminet, Inc. Connectivity Service Agreement dated October 4, $ 18,116.95
2000

IpVerse/Nexverse Software Licenses Agreement dated April 11, 2001 $ 746,144.25
License Agreement for Use of Collocation Space

IX-2 Networks dated March 28, 2000 $ -

Looking Glass Networks Iigglimg Glass Service Agreement dated December $ 1,062.00

OneStar Long Distance \é\(l)%c;lesale Service Agreement dated November 12, $ )

Pae Tec Communications, Inc. \2/\(l)r(1)c;lesale Local Service Agreement dated July $ 27,289.38

RiverRock Systems, Ltd. gggycatlon Service Provider Agreement date May 1, $ 86.029.48

. Sun Microsystems, Inc. Customer Agreement dated
Sun Microsystems, Inc. March 28, 2001 $ 27,687.33
The CIT Group Lease Agreement dated October 16, 2001 $ 1,076.50
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EXHIBIT A TO SALE ORDER

Master Service Agreement dated June 14, 2001, as

Focal Communications Corporation As Agreed
amended

Transcom Communication Corporation Master Service Agreement dated August 15, 2001, $ 1,192,229.61
as supplemented

Barr Tel/ColoCentral Master Services Agreement $ -

cac F|bgr, . Inc. nkia Capital Master Services Agreement dated August 31, 2001 $ -

Telecommunications, Inc.

Cytus Communication Master Services Agreement dated December 20, $ )
2002

ePhone Telecom, Inc. Master Services Agreement dated April 3, 2002 $ -

Excel Telecommunications, Inc. Master Services Agreement dated January 19, 2001 $ -

Florida Digital Network Master Services Agreement dated September 7, $ )
2001

Go-Comm, Inc. Master Services Agreement dated April 1, 2002 $ -

Grande Communications Networks, Inc. Master Services Agreement dated April 13, 2001 $ -

IDT Telecom LLC Master Services Agreement dated February 12, $ )
2002

IONEX Telecommunications, Inc. Master Services Agreement dated October 28, 2002 $ -

ITC DeltaCom Communications, Inc. g/loaoszter Services Agreement dated September 25, $ )

ITXC Corporation Master Services Agreement dated September 31, $ )
2002

Linx Communications, Inc. Master Services Agreement dated June 5, 2002 $ -

_— Master Services Agreement dated December 3,
Macro Communications, Inc. $ -

2002
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EXHIBIT A TO SALE ORDER

Novatel, Inc.

Reciprocal Services Agreement dated January 18,
2002

Novolink Communications, Inc.

Reciprocal Services Agreement dated January 10,
2002

Orion Telecommunications Corporation

Master Services Agreement dated August 13, 2001

TCAST Communications, Inc.

Master Services Agreement dated July 10, 2002

Telic Communications, Inc.

Master Services Agreement dated September 21,
2001

Transcom Communications, Inc.

Master Services Agreement dated February 16,
2001

TXU Communications Telecom Services

Company

Master Services Agreement dated April 9, 2002

Voice Exchange, Inc.

Master Services Agreement dated May 2, 2002

Webtel Wireless, Inc.

Master Services Agreement dated July 19, 2002

WorldxChange Corporation

Master Services Agreement dated August 15, 2002

World Link Telecom, Inc.

Master Services Agreement dated October 9, 2002

XTEL

Master Services Agreement

TRC Telecom, Inc.

Master Services Agreement dated December 20,
2001

Capital Telecommunications, Inc.

Master Services Agreement dated March 19, 2001

SafeTel, Inc.

Master Services Agreement dated June 27, 2002

CT Cube LP

Master Services Agreement dated September 25,
2002
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EXHIBIT A TO SALE ORDER

CGKC&H Rural Cellular #2

Master Services Agreement dated September 25,
2002

Dollar Phone Corporation

Master Services Agreement dated February 4, 2003

Pae Tec Communications, Inc.

Reciprocal Services Agreement dated July 15, 2002

MCI Worldcom Network Services, Inc.

Termination Services Agreement dated July 31,
2001

McGregor Bay Communications, Inc.

Agency Agreement dated March 18, 2002

Chip Greenberg Studios, Inc.

Agency Agreement dated July 25, 2002

CallNet, L.L.C.

Agency Agreement dated June 27, 2001

Barry L. Greenspan

Agency Agreement dated January 10, 2002

Brandon J. Becicka

Agency Agreement dated May 9, 2002
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