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BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

IN RE:

COMPLAINT OF

CONCORD TELEPHONE EXCHANGE, INC.,
HUMPHREYS COUNTY TELEPHONE
COMPANY, TELLICO TELEPHONE
COMPANY, TENNESSEE TELEPHONE
COMPANY, CROCKETT TELEPHONE
COMPANY, INC., PEOPLES TELEPHONE
COMPANY, WEST TENNESSEE
TELEPHONE COMPANY, INC., NORTH
CENTRAL TELEPHONE COOP., INC.,
HIGHLAND TELEPHONE COOPERATIVE,
INC., AGAINST HALO WIRELESS, LLC,
TRANSCOM ENHANCES SERVICES, INC.
AND OTHER AFFILIATES FOR FAILURE
TO PAY TERMINATING INTRASTATE
ACCESS CHARGES FOR TRAFFIC AND
OTHER RELIEF AND AUTHORITY TO
CEASE TERMINATION OF TRAFFIC
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DOCKET NO. 1100108

NOTICE OF REMOVAL TO FEDERAL COURT

PLEASE TAKE NOTICE that a Notice of Removal of the above entitled action
from the Tennessee Regulatory Authority, to the United States District Court for the
Middle District of Tennessee, Nashville Division was duly filed on the 19" Day of
August 2011 by Halo Wireless, Inc. and Transcom Enhanced Services pursuant to 28
U.S.C. §1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure in the United
States District Court for the United States District Court for the Middle District of

Tennessee, Nashville Division. A true and correct copy of such Notice of Removal is

attached hereto as Exhibit A.

PLEASE TAKE FURTHER NOTICE that pursuant to 28 U.S.C. §1452 and

Rule 9027 of the Federal Rules of Bankruptcy Procedure, no further action can be taken
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in the above captioned proceeding unless otherwise ordered by the district court or a
subdivision thereof.

Respectfully submitted this 19th day g

Ul/S. DAVIDSON
e ee Bar No. 011789
JAMES M. WEAVER

Tennessee Bar No. 013451

WALLER LANSDEN DORTCH & DAVIS,

LLP

511 Union Street, Suite 2700

Nashville, TN 37219

Direct: 615-850-8942

Fax: 615-244-6804

Attorneys for Halo, Wireless, Inc. and Transcom
Enhanced Services, Inc.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing
Notice of Removal was served via regular mail and/or certified mail, return receipt
requested, on the following counsel of record and other designated contact individuals on
this the 19" day of August, 2011:

ATTORNEYS FOR CONCORD TELEPHONE EXCHANGE, INC.,
HUMPHREYS COUNTY TELEPHONE COMPANY, TELLICO TELEPHONE
COMPANY, TENNESSEE TELEPHONE COMPANY, CROCKETT
TELEPHONE COMPANY, INC. PEOPLES TELEPHONE COMPANY, WEST
TENNESSEE TELEPHONE COMPANY, INC., NORTH CENTRAL
TELEPHONE COOP., INC. AND HIGHLAND TELEPHONE COOPERATIVE,
INC.:

H. LaDon Baltimore Norman J. Kennard

FARRAR & BATES THOMAS, LONG, NIESEN &
211 7™ Ave., N. KENNARD

Suite 500 212 Locust Street

Nashville, TN 37219 Suite 500

arrisburg, PA 17108-9500

il

J M. WEAVER
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE,
NASHVILLE DIVISION

IN RE:

HALO WIRELESS, INC.,

CONCORD TELEPHONE
EXCHANGE, INC.,
HUMPHREYS COUNTY
TELEPHONE COMPANY,
TELLICO TELEPHONE
COMPANY, TENNESSEE
TELEPHONE COMPANY,
CROCKETT TELEPHONE
COMPANY, INC., PEOPLES
TELEPHONE COMPANY, WEST
TENNESSEE TELEPHONE
COMPANY, INC., NORTH
CENTRAL TELEPHONE COOP.,
INC., HIGHLAND TELEPHONE
COOPERATIVE, INC.,

Plaintiffs,

V.
HALO WIRELESS, INC. and
TRANSCOM ENHANCED
SERVICES, INC.

Defendants.

4913166.1

§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

Case No. 11-42464-Btr-11

Pending in the United States
Bankruptcy Court for the Eastern
District of Texas, Sherman
Division

Civil Action No.'

Adversary No.

Removed from Docket No.:
1100108, Pending Before The
Tennessee Regulatory Authority

EXHIBIT
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NOTICE OF REMOVAL

COME NOW, Halo Wireless, Inc. (the “Debtor™), the debtor and
debtor-in-possession in the above referenced bankruptcy case and Transcom

Enhanced Services, Inc. (“Transcom”) and file this Notice of Removal as
follows:
I Background

L. On July 7, 2011 the Debtor and Transcom were named as
defendants in the lawsuit styled In Re: Complaint Of Concord Telephone
Exchange, Inc., Humphreys County T elephone Company, Tellico Telephone
Company, Tennessee Telephone Company, Crockett Telephone Company,
Inc., Peoples Telephone Company, West Tennessee T elephone Company,
Inc, North Central Telephone Coop., Inc., Highland Telephone
Cooperative, Inc., (the “Complainants) Against Halo Wireless, LLC,
Transcom Enhances Services, Inc. And Other Affiliates For Failure To Pay
Terminating Intrastate Access Charges For Traffic And Other Relief And
Authority To Cease Termination Of Ti raffic pending before the Tennessee
Regulatory Authority (the “TRA”) under Docket No.: 1100108 (the “TRA
Proceeding™).

2. In the TRA Proceeding, the Complainants seek: 1) a

declaratory ruling that access charges apply to the wireless traffic sent to the
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Complainants by the Debtor 2) a cease and desist order based on the
Debtor’s provision of a telecommunications service without the certificate of
authority that Complainants claim Debtor is required to obtain from the State
of Tennessee despite the Debtor’s federal authorization to operate; 3) an
order directing the Debtor to pay the alleged outstanding intrastate access
charges including applicable interest the Complainants claim the Debtor
owes; 4) orders finding that Halo and Transcom have violated Tennessee
statutes regarding the payment of access charges.

3. The Debtor asserts that the TRA does not have jurisdiction and
cannot proceed with the TRA Proceeding because each of the claims for
relief asserted by the Complainants implicates federal questions that fall
within: (a) the FCC’s exclusive original jurisdiction over market entry
(licensing) of radio based services, (b) the FCC’s exclusive original
jurisdiction and power to prescribe rules relating to the process for and rules
governing “interconnection” between radio service providers and local
exchange carriers, (c) the FCC’s exclusive original jurisdiction over market
enfry to provide interstate communications services by wire and/or radio,
and/or (d) the FCC’s exclusive original jurisdiction to prescribe
“compensation” terms governed by 47 U.S.C. §§ 201 aﬁd 251(b)(5), (with

regard to interstate communications) and 47 U.S.C. § 251(g). The FCC is
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the Congressionally-mandated “first decider” for these issues. See American
Electric Power Co., Inc., et al. v. Connecticut et al, No, 10-174, _U.S. .
slip op. at 13 (June 20, 2011).

4. On August 5, 2011, the Debtor and Transcom each filed
Motions to Dismiss the TRA Proceeding based on the TRA’s lack of
jurisdiction over the claims in dispute. However, the TRA, without issuing
an actual ruling on the Motions to Dismiss, simply indicated that it would
proceed in the case.

5. On August 8, 2011, the Debtor filed its voluntary petition for
relief under Chapter 11 of the Bankruptcy Code in the United States
Bankruptcy Court for the Eastern District of Texas, Sherman Division,
commencing the above referenced bankruptcy case which bears Case No.
11-42464 (the “Bankruptcy Case”).

6. On August 10, 2011, the Debtor filed a Suggestion of
Bankruptcy with the TRA notifying the TRA and all parties to the TRA
Proceeding that the Déiajc;; h;d filed for bankruptcy and that the provisions
of 11 U.S.C. §362 (the automatic stay) were applicable to the Debtor and

Transcom because the claims asserted by the Complainants against the

Debtor and Transcom were inextricably intertwined and related such that
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any ruling on the claims against Transcom would effectively be a ruling

against the Debtor.

II. Authority for Removal under 28 U.S.C. §1452

7. The TRA proceeding may be removed to this Court pursuant to
28 U.S.C. §1452, which provides in pertinent part:

A party may remove any claim or cause of action in a civil action

other than a proceeding before the United States Tax Court or a

civil action by a governmental unit to enforce such governmental

unit's police or regulatory power, to the district court for the

district where such civil action is pending, if such district court

has jurisdiction of such claim or cause of action under section
1334 of this title. 28 U.S.C.A. §1452(a) (emphasis added).

Based on the language of section 1452, a party may remove any “civil
action” over which a Court has jurisdiction under 28 U.S.C. § 1334.
Pursuant to 28 U.S.C. § 1334, this Court has original jurisdiction over all
civil actions “arising under title 11, or arising in or reléted to cases under
Title 117,

8. The TRA Proceeding is related to the Debtor’s Bankruptcy
Case within the meaning of 28 U.S.C. § 1334 because the claims for relief
asserted by the Complainants therein seek to determine amounts the Debtor
and Transcom allegedly owe the Complainants and more importantly

challenges the Debtor’s right to operate its business.
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9. The TRA Proceeding is a “civil action” within the meaning of
28 U.S.C. § 1452 because: a) the TRA Proceeding is a private party dispute
between the Complainants, the Debtor and Transcom in which the
Complainants seek monetary damages and injunctive relief; and b) the TRA
Proceeding is not a civil action by the State of Tennessee or other
governmental unit to enforce such governmental unit's police or regulatory
power. The TRA is merely acting as a judicial tribunal over the private civil
action between the Complainants, Debtor, and Transcom.

10.  Based on the foregoing, the TRA Proceeding may be removed

to this Court pursuant to 28 U.S.C. § 1452.

III. All Requirements for Removal Have Been Met and Removal to this

Court is Proper

11.  This Notice of Removal is timely pursuant to Rule 9027 of the
Federal Rules of Bankruptcy Procedure (“FRBP”) because the Debtor and
Transcom filed this Notice of Removal with this Court within ninety (90)
days of entry of the order for relief under the Bankruptcy Code and within
ninety (90) days of the Petition Date because the commencement of a
voluntary chapter 11 proceeding constitutes and order for relief. 11 U.S.C.
§301(b).

12. This action is a core proceeding pursuant to 28 U.S.C. §
157(b)(2)(A), (B) and (O).
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13. The United States District Court for the Middle District of
Tennessee, Nashville Division, is the proper court in which to remove this
action pursuant to 28 U.S.C. § 1452 and FRBP 9027 because the TRA
Proceeding is pending in this district and division.

14. Written notice of the filing of this Notice of Removal and a
copy of this Notice of Removal are being served upon the Complainants
through their counsel of record and will be filed with the Clerk of the TRA.

15. True and correct copies of the pleadings and other documents
on file in the TRA Proceeding are attached hereto as follows:

1. 07/07/11  Complaint

2. 08/05/11  W. Scott McCollough’s Motion for Admission Pro
Hac Vice

3. 08/05/11  Troy P. Majoue’s Motion for Admission Pro Hac
Vice

4. 08/05/11  Jennifer M. Larson’s Motion for Admission Pro
Hac Vice

5. 08/05/11  Motion to Dismiss (Halo)
6. 08/05/11  Motion to Dismiss (Transcom)
7. 08/10/11  Suggestion of Bankruptcy
8. 08/12/11  Final Conference Agenda

9. 08/15/11  Addendum to Final Conference Agenda
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10.

I1.

12.

13.

14.

15.

16.

17.

08/15/11

08/15/11

08/15/11

08/15/11

08/15/11

08/16/11

08/19/11

Steven H. Thomas' Motion for Admission Pro Hac
Vice

Jennifer M. Larson's Amended Motion for
Admission Pro Hac Vice

Troy P. Majoue's Amended Motion for Admission
Pro Hac Vice

Response in Opposition to Motion to Dismiss
Filed by Transcom Enhanced Services, Inc. (Cover
letter dated August 11, 2011 instead of August 15,
2011)

Letter to the TRA from H. LaDon Baltimore, et al,
acknowledging no response forthcoming regarding

the Motion to Dismiss file by Halo Wireless, Inc.
due to bankruptcy filing

Letter to the TRA from H. LaDon Baltimore, et al.,
informing TRA of error contained in August 15,
2011 letter (actually dated August 11, 201 1)
(incorrect reference to Georgia PSC Docket
Number)

Notice of Removal to TRA

Transcom, who is the co-defendant in the TRA Proceeding,

consents to and joins in the removal of the TRA Proceeding to this Court

and referral to the Bankruptcy Court.

18.

Neither the Debtor nor Transcom has heretofore sought similar

relief regarding the removal of the TRA Proceeding.
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IV. ADOPTION AND RESERVATION OF DEFENSES

19.  Nothing in this Notice of Removal shall be interpreted as a
waiver or relinquishment of the Debtor’s or Transcom’s rights to maintain
and/or assert any affirmative defenses in this matter, including, but not
limited to, the defenses of: (1) lack of jurisdiction over the person or subject
matter; (2) improper venue; (3) insufficiency of process; (4) failure to state a
claim; (5) and any other pertinent defense available undef applicable state or
federal law, or otherwise, which rights are expressly reserved.

20.  Further, nothing in this Notice of Removal shall be interpreted
as a waiver or relinquishment of the Debtor’s rights and protections under
the automatic stay provided pursuant to 11 U.S.C. §362 and any other
provision of the United States Bankruptcy Code, which rights and
protections are expressly reserved.

WHEREFORE the Debtor and Transcom hereby remove the TRA
Proceeding to the United States Bankruptcy Court for the Northern District
of Tennessee pursuant to 28 U.S.C. §1452 and Rule 9027 of the Federal

Rules of Bankruptcy Procedure.
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Respectfully submitted this 19™ day of August, 2011.

Respectfully submitted,

L /‘\_

AUL S. DAVIDSON
Te:%see Bar No. 011789
JAMES M. WEAVER
Tennessee Bar No. 013451
WALLER LANSDEN DORTCH &
DAVIS, LLP
511 Union Street, Suite 2700
Nashville, TN 37219
Direct: 615-850-8942
Fax: 615-244-6804

Attorneys for Halo Wireless, Inc. and
Transcom Enhanced Services, Inc.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the
foregoing Notice of Removal was served via regular mail and/or certified
mail, return receipt requested, on the following counsel of record and
designated contact individuals on this the 19™ day of August, 2011:

ATTORNEYS FOR CONCORD TELEPHONE EXCHANGE, INC.,
HUMPHREYS COUNTY TELEPHONE COMPANY » TELLICO
TELEPHONE COMPANY, TENNESSEE TELEPHONE COMPANY )
CROCKETT TELEPHONE COMPANY, INC. PEOPLES
TELEPHONE COMPANY, WEST TENNESSEE TELEPHONE
COMPANY, INC., NORTH CENTRAL TELEPHONE COOP,, INC.
AND HIGHLAND TELEPHONE COOPERATIVE, INC.:

H. LaDon Baltimore
FARRAR & BATES
211 7™ Ave., N.
Suite 500

Nashville, TN 37219
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Norman J. Kennard

THOMAS, LONG, NIESEN & KENNARD
212 Locust Street

Suite 500

Harrisburg, PA 17108-9500

S M. WEAVER
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BEFORE THE TENNESSEE REGULATORY AUTHORITY o
NASHVILLE, TENNESSEE i

INRE; :

COMPLAINT OF :

CONCORD TELEPHONE EXCHANGE, INC.,, :

HUMPHREYS COUNTY TELEPHONE, :

COMPANY, TELLICO TELEPHONE : DOCKET NO.

COMPANY, TENNESSEE TELEPHONE :

COMPANY, CROCKETT TELEPHONE

COMPANY, INC., PEOPLES TRLEPEONE

COMPANY, WEST TENNESSERE

TELEPHONE COMPANY, INC., NORTH

CENTRAL TELEPHONE COOP., INC. AND

HIGHLAND TELEPHONE COOPERATIVE,

INC. AGAINST HALO WIRELESS,

LLC,TRANSCOM ENHANCED SERVICES,

INC AND OTHER AFFILIATES FOR.

FAILURE TO PAY TERMINATING : ,
INTRASTATE ACCESS CHARGES FOR : '
TRAFFIC AND OTHER RELIEF AND :

AUTHORITY TO CEASE TERMINATION

OF TRAFFIC

COMPLAINT

Complainants, Concord Teléphonc Exchange, Inc., Humphreys County Tele,phone.
Company, Tellico Telephone Company and Tennessee Telephone Company (collectively “TDS
Telecom” or “TDS Companies”); Crockett Telephone Company, Inc., Peoples Telephone
-Company, and West Tennessee Telephone Company, Inc. (collecti'yely “TEC Companies™);
Highland Telephone Cooperative, Inc. (“HTC"); and North Central Telephone Coop., Inc.
(“NCTC”) (all collectively referred to as the “Rural Telephone Companies” or the “RLECs™)
and, pursuant to T.CA. §§ 65-4-101, 65-4-117(1) and 65-5-110(a) and regulations of the
Tennessce Regulatory Authority (“Authority”™ or “TRA™), file this Complaint against Halo
Wireless, LLC (“Halo Wireless”), Trenscom Enbanced Services, Inc. (“Transcom™), and such
other effilinted companies as are involved in the delivery of treffic to the Rural Telephone



Companies for termination that have failed and refused fo pay the applicable intrastate access
charges, and, in support thereof, state as follows:

The Parties

he 2 ‘

1. The TDS Telecom companies are incumbent local exchange carriers (“ILECs”)
operating in the State of Teanessee pursuant to the authority granted to them by the Tennessce
Regulatory Authority (“TRA” or “Authority™).

a) Concord Telephone Exchange, Inc. (“Concord”) is a carporation
organized and existing under the laws of Tennessee, maintaining its principal place of
business at 10Q2S Investment Drive, Knoxville, Tennesses 37932. :

b)  Humphreys County Telephono Company (“Humphreys County™) is a
corporation organized and existing under the laws of Tennessee, maintaining its principal
place of business at 10025 Investment Drive, Knoxville, Tennessee 37932,

c) Tellico' Telephone Company (“Tellico™) is a corporation organized and
existing under the laws of Tennessee, maintaining its principal place of business at 10025
Investment Drive, Knoxville, Tennessee 37932,

d) Tennessee Telephone Company (“Tennessee Telephone™) is a corporation
organized and existing under the laws of Tennessee, maintailﬁng its principal place of
business at 10025 Investment Drive, Knoxville, Tennessee 37932.

2 TDS Telecom provides local exchange service within specifically defined areas
and expanded local calling within areas established by the TRA.

3. TDS Telecom is not an intrastate toll provider, and the TDS Companies are not
authorized to carry end user traffic beyond their TRA-defined certificated service area

boundaries.



4, TDS Telecom provides both local exchange services and intrastate exchange
access service pursuant to the TRA’s existing policies, rules and regulations. TDS Telecom
tariffs identify the rates, terms atd conditions applicable to its local exchange services and
switehed access services, These tariffs are on file with the TRA.

The TEC Companies

S. The TEC companies are ILECs operating in the State of Tennessee pursuant to
the authority granted to them by the Authority.

a) Crockett Telephone Company, Inc. (“TEC ~ Friendship™) is a corporation
organized and existing under the laws of Tennessee, mamtzumng its principal place of
business at 563 Main Street, Friendship, Tennessee 38034,

b) Peoples Telephone Company (“TEC — Erin”) is a corporation organized
and existing under the laws of Tennessee, maintaining its principal place of business at
4587 West Main Street, Erin, Tennessee 37061.

o) West Tennessce Telephone Company, Inc. (“TEC — Bradford”) is a
corporation organized and existing under the laws of Tennesses, maintaining its principal
place of business at 224 East Main Street, Bradford, Tennessee 38316.

6. The TEC Companies provide local exchange service within' specifically defined
areas and expanded local calling within areas established by the TRA. |

7. The TEC Cdmpanies provide both local exchange seivicés and intrastate
exchange access service pursuant to the TRA’s existing policies, rules and regulations. The TEC
Companies® tariffs identify the rates, torms and conditions applicable to its local exchange

services and switched access services. ‘These tariffs are on file with the TRA.



North Central Telephone Coop., Inc.
8. NCTC is also an ILBC operating in the State of Tennessee as a cooperative,

incorporated under the laws of Tennessee, maintaining its principle place of business at 872
Highwny 52 E. Bypass, PO Box 70, Lafayette, Tennessee 37083,

9. NCTC is not an intrastate toll provider, and NCTC is not authorized to carry end
user traffic beyond its exchanges.

10.  NCTC provides local exchange service within a specifically defined and
expanded local calling arcas established by the TRA.

11.  NCTC provides both local exchange services and intrastate exchange access
service pursuant to tariffs that identify the rates, terms and conditions applicable to its local
exchange services and switched access services.

Highland Telephone Coaperative, Inc.

12.  Highland Telephone Cooperative, Inc. (“HTC") is an ILEC operating in the State
of Tennessce as a cooperative, incorporated under the laws of Teﬁnessw, maintaining its
principle place of business at 7840 Morgan County Highway, Sunbright, Tennessee 37872

13, HTCis not an intrestafe toll provider, and NCTC is not authorized to carry end
user traffic beyond our exchanges.

14, HTC provides local exchange service within a specifically defined and expanded
local calling areas established by the TRA.

15, HTC provides intrastate exchange access service pursuant to tariffs that identify
the rates, terms and conditions applicable to its local exchange servives and switched access

services,



Halo Wireless
16.  Halo Wircless, Inc. (“Halo Wireless”) is a foreign corporation organized and
existing under the laws of the State of Texas and is not authorized to do business in State of
Tennessee. '
17.  Halo Wircless delivers third parly originated toll traffic to AT&T for further
routing onto the rural telephone companies for termination on the RLEC’s networks,
18.  On information and belief, the officers of Halo Wireless include:
.Robert 8. Birdwell, CEO and President
Jeff Miller, CFO
Carolyn J. Malone, Secretary and Treasu:gr
The Halo Wireless company address is:

307 West 7% Street, Suite 1600
Fort Worth, Texas, 76102

19.  On information and belief, Halo Wireless operates telephone plant and equipment
in the Stete of Tennessee.

20.  On information and belief, Halo Wireless has established physical points of
interconnection with AT&T at various rate centers located in the State of Tennessee. !

21.  Halo Wireless is not certificated by the TRA to construct or operate telephone
lines, plant or system within Tennessee,

22. ' Halo Wireless is not certificated by the TRA to provide telecommunications
services in Tennessee,

Transcom

23.  Trenscom Enhanced Services, Inc. (“Transcom™) is a fareign corporation

organized and existing under the laws of the State of Texas. Transcom is not authorized to do

! Inthuding at Chattencoga, Knoxville, Mempliis and
ocajeallipeauide.com/lea listexch.phin?e

Nashville,

'+ A

] o
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business in State of Tennessee,
24.  Oninformation and belicf, the officers of Transoom include:
Scott Birdwell, CBO and Chairman
W. Brift Birdwell, COO and President _
Jeff Miller, Senior Vice President Strategy and Business
Development

Carolyn J, Malone, Secretary and Treasurer

Transcom’s company address is:

307 West 7™ Street, Suite 1600
Fort Worth, Texas, 76102

25,  On information and belicf, Transom and Halo are “affiliates” as that term has
been defined by Tennessee law” and the Federal Communication Commission (“FCC™)32

26. Transcom's “core service offering” is “voice termination services”” Voice
termination service is the intermediate routing of telephone calls between catriers for tsrmination
to the carrier serving the called party, On its website, Transcom “boasts a current run rate of
over six billion minutes per year, making Transcom one of the largest t(’._rminators of voice traffic
in the world.”®

27.  Transcom accepts traditional “eircuit switched” protocols such as Time Division
Multiplexing (“TDM™) traffic switch: “Customers looking for a TDM interconnect can connect
to Transcom's Veraz based network at the following switch locations: Atlanta, Dallas, Los
Angeles [and] New York[.]*

28.  On information and belief, Transcom accepts and re-delivers intrastate Tennessee
telecommunications traffic to Halo Wireless for ultimate delivery to the Rural Telephone
Companies,

3 T.CA. § 48-11.201(1).

47 C.F.R. § 63.09,

3

! htrp://vww transcomus.com/producthiml, Seo RLEC Exh, “A® attached,

¢ http:f/werw transcomns, comvbackground.html. Sco RLEC Exh, “A” attached,
¢ http://wrvwr.transcomus.com/product.hfml. ‘Soe RLEC Exh, “A™ aftached.,



Legal Standards
29.  The TDS Companies and TEC Companies are “public utilities” under Tennessee
Iaw, as well as “telecommunications service providers.™’
30.  Tariffs as enacted and approved by the TRA are required under Tennesseo law.?
31.  Teriffs must be adhered to by public utilities® and failure to do so is unreasonable

discrimination. '®

32.  No utility may maintain charges that are unjust, unreasonable, uaduly preferential
or discriminatory, ™

33.  No person may avoid. the payment of lawful charges for telephone service by
fraud.'

34. No person may assist another in concealing the place of origination of any
telecommunication or for any person to asmt enother in avoiding payment for such service.*

35.  Tariffs filed by TDS Telecom and the TEC Companies implement these statutes
establishing rates, terms and conditions regarding the use of its network terminating to provide
intrastate exchange access service.

36. Halo Wircless employs the tariffed intrastate exchange access services of the
Rural Telephone Companies,

37.  Halo Wireless has failed and refused to pay the Rural Telephone Companies for
terminating Halo Wireless® traffic to their end user customers, according to the rates, terms and
conditions set forth in the RLEC’s applicable tariffs.

7 65-4-101 (6) and (8).
' G iosi
© 65-4-122.

1 65-4-115.
¥ 65-35-102 (2).
"1,



38.  Halo Wireless has failed to obtain a Certificate of Convenisnce and Necessity as
required by T.C.A. § 65-4-201(b) to trunsport and deliver wire line traffic to local exchange
companies for termination as described in this complaint.

put keround

39. TDS Telecom receives toll traffic from the AT&T tandems in Knoxville,
Nashville and Memphis over common trunk groups,

40.  The TEC Companies receive toll traffic from the AT&T tandems in Nashville and
Memphis over common trunk groups,

41.  NCTC receives toll traffic from the AT&T tandem in Nashville over common
trunk groups. _

’ 42.  HTC receives toll traffic from the AT&T tandem in Knoxville over common
trunk groups.

43.  Halo Wireless obtained access and connectivity io AT&T and, hence, indirectly to
the Rural Telephone Companies, by adoption of an interconnection agreement previously
approved between BellSouth and T-Mobile, which adoption was approved by the TRA in
Docket No. 1000063 by Order dated June 21, 2010,

44.  Beginning on or-about December 2010, the RLECs began receiving voice traffic.
from Halo Wireless for termination to the RLECs® end user customers. The Rural Telephone
Companies receive this traffic for termination over common trunk groups each maintains with
the AT&T tandems.

45.  The Halo Wireless traffic delivered to the Rural Telephone Companies is
predominantly toll traffic to which access charges apply, including both wireline long distance
and wireless interMTA traffic,



46.  On April 25, 2011 and May 16, 2011, TDS Telecom issued invoices to Halo
Wireloss for the intrastate switched access services provided to Halo Wireless for which payment
was due within thirty (30) days.

47.  OnMay 10, 2011 and Junc 10, 2011, the TEC Companies issued invoices to Halo
Wireless for the intrastate switched access services provided to Halo Wireless for which payment
was due within thirty (30} days.

48.  NCTC began billing Halo Wireless on March 1, 2011 and April 1, 2011 for
reciprocal compensation. Upon discovering the calls were not CMRS intraMTA, NCTC began
billing for intrastate terminating traffic, effective with an April 20, 2011 CABS invoice. An
additional invoice was issued on June 1, 2011 for access scrvices. .

49.  HTC first gent an invoice to Halo Wireless on May 1, which was due and payable
by June 1,2011.

50.  On June 15, 2011, Halo Wireless sent a dispute letter to Concord stating: “Please
be advised that Halo Wireless, Inc. is a Commercial Mobile Radio Service (CMRS) provider.
The charges reflected in your statement appear to relate to transport and termination of intraMTA
traffic. Such charges may not be assessed against CMRS carriers absent a contract, and Halo is
under no obligation to pay them. We funther observe that Halo has not ordered or received any
interstate or intrastate access services from your compeny that could possibly be chargeable to
Halo, so we have no obligation to pay them either..”* On June 17, 2011, Halo Wircless sent an
ideutical letter to Tellico." Halo Wireless also disputed the invoices from Tennessee by letter
dated June 23, 2011.'¢

4 See RLEC Exh, “B” attached,
"% Ses RLEC Bxh, “B” attached.
' Ses RLEC Exh, “B" attached,



51.  OnJune 23,2011, Halo Wireless also sent disputs lettets to TEC ~— Friendship and
TEC - Bradford stating: “Please be advised that Helo Wireless, Inc. is a Commercial Mobile
Radio Service (CMRS) provider. The charges reflected in your statement appear to relate to
transport and termination of intraMTA traffic. Such charges may not be assessed against CMRS
cariiers absent a contract, and Halo is under no obligation to pay them. We further obsefve that
Halo has not ordered or reccived any interstate or intrastate access services from your company
that could possibly be chargeable to Halo, so we have 1o obligetion to pay them either.” *’ Halo
Wireless has neither paid nor disputed the invoices from TEC - Erin.

32.  On April 14, 2011, NCTC received the same form dispute letter from Halo
Wireless.” |

S3.  HITC received the seme farm letter dated May 24, 2011 from Halo Wireless,”

54,  On June 22, 2011, Concord, Tellico and Tepnessee Telephone issued a letter
denying Halo Witeless® billing dispute and demandirg payment in full, 2

55.  On June 28, 2011, TEC — Friendship end TBC - Bradford issued letters deaying
Halo Wireless® billing disputes and demanding payment in full as well as a general collection of
past due accounts for TEC - Peoples.*!

56.  On June 28, 2011, NCTC issued a letter denying Halo Wireless' billing dispute
and demanding payment in full 22

57.  On June 24, 2011, HTC issued a demand letter also denying Halo Wireless’
billing dispute and demanding payment in full
SRR B ey
S RLDG iy e s

2 Ses RLEC Exh, “C* atiached.

2 Seo RLEC Exh. “D" attached.
B See RLEC Exh. “E” attached.
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58.  On information and belief, Halo Wireless has misreptesented the nature of its
traffic by claiming it consists entirely of its own intraMTA wircless otiginating calls in an effort '
to avoid liability for the payment of access charges to the Rural Telephone Companies.

59.  Oninformation and belief, based upon the Rural Telcphone Companies’ review of
pertinent call data, none of the traffic delivered by Halo Wireless is originated by Halo Wireless,

60. On information and bolief, tho traffic originated by Halo Wireless is
predominantly otiginated by unaffiliated, third party wireline carriers, including fncumbent and
competitive carriers, as well as cable companies, The remaining portion of the traffic bitled
consists of (non-Halo) wireless calls originating outside the local MTA.

61.  On information and belicf, the RLECS belicve that Halo Wireless and Transcom
are operating, in concert, as interexchange carrers that terminate traffic to local exchange
carriers, such as TDS Telecom on behalf of other carriess.

62. On information and belief, the RLECs believe that Halo Wireless is
misrepresenting the traffic it delivers and its actions involved in such delivery.

63.  On information and belief, the RLECs believe that Transcom is delivering
intrastate telecommunications toll traffic to Halo Wircless for termination to the RLECs,

64.  On information and belief, the RLECs believe that Halo Wireless, utider the
arrangement described in this complaint, is not acting as a “CMRS provider,” as its dispute
letters claim.

65.  On information and belief, the RLECs believe that Halo Wireless is also
delivering intrastate telecommunications toll traffic to the RLECs for termination.

66,  Based on information and belief, Halo Wireless and Transcom are engaged in &4
highly questionable scheme to avoid the lawful payment of intrestate access charges.

11



67.  Halo Wireless continues to deliver intrastate toll traffic for termination to the
Rural Telephone Companies® end user customers to which intrastate access charges apply.

68.  Halo Wireless continues to refuse to pay lawful cofnpensation to the Rural
Telephone Coxﬁpaniw for the intrastate toll traffic it delivers to them.

COUNTI
D THA' 3 € GES APPLY TO THE

TRAFFIC SENT TQ TDS TELECOM BY HALO WIRELESS FOR
TERMINATION

69.  The Rural Telephone Companies incorporates by refererice the allegations of
paragraphs 1 through 68, as if fully set forth herein.

70.  Halo Wireless has acknowledged in FCC filings that its services enable:

Halo’s WiMAX-based CMRS service includes broadband data and Intemnet

capabilities, but it also includes real-time, two-way switched voice service support

that is interconnected with the public switched network. Halo therefore provides

“telephone exchange service” and “exchange access” as defined in § 153 of the

Act, which meang that Halo is a “service provider” for purposes of numbering and

can obtain “CO codes” that are assigned to customers for use in association with

Halo’s telecommunications service offerings. %

71, The RLECs tariffs identify the rates, terms and conditions applicable to its local
exchange scrvices and switched access services,

72, By demanding and using the Rural Telephone Companies® intrastate access
services, Halo Wireless has constructively ordered such accéss services from the RLECs, the
terms and conditions of which ate set forth in its intrastate access tariffs.

73.  The Rural Telophone Companies arc entitled to a declaratory ruling from the
Authority that intrastate wircline toll traffic and wireless interMTA traffic sent to them by Halo

Witeless for termination to the RLECS’ end users is subject to intrastate access charges.

12



COUNT I
REQUEST A _CEASE AND DESIST ORDER BASED ON HALO

’S PRO' UNICATIONS VICE
WITHOUT A CERTIFICATE OF AUTHORITY '

74.  The Rural Telephone Companies incorporates by reference the allegations of
paragraphs 1 through 73, as if fully set forth herein,

75. T.C.A. § 654-201(b) provides that “no individual or entity shall offer or
provide...telecommunications services without first obtaitiing from the Tennessee Regulatory
Authority a Certificate of Convenience and Necessity... .”

76.  The Tenneéssce Telecommunications Act of 1995, Public Acts 1995, Chapter 408,
as vodified in T.CA. § 654-201(b) and clsewhere, requites that providers of
telecommunications services, which includes the fransport and delivery of wire line traffic to
locat exchange company for termination, obtain a Certificate of Convenience and Necessity from
the Tennessee Regulatory Authority,

T1.  As of the date of this pleading, Halo Wircless has not beon granted either a
certificate of authority or a c&ﬁﬁcaﬁe of public convenience and necessity to provide
telecommumications services by the TRA.

78.  Pursuant to T.C.A. § 65-5-110(s), “the Authority shall have the original
jurisdiction to investigate, hear and enter appropriate Orders to resolve all contested issues of
fact or law arising as a result of the application of Acts 1995, Ch. 408.”

79.  The Rural Telephone Companies requests that the TRA issue a Cease and Desist
Order to prohibit Halo Wireless from providing telecommunications services in the State of

Tennessee until such time as the TRA may hold a hearing on this matter.

13



ALL_QUTSTANDING INTRASTATE ACCESS CHARGES INCLUDING

APPLICABLE INTEREST

80. The Rural Telephone Companies incorporate by reference the allegations of
paragraphs 1 through 79, as if fully set fosth herein,

81.  Intrastate toll traffic delivered to the RLECs from Halo Wireless for termination
to a RLECs end user customer is subject to the switched access charges set forth in the Rural
Telephone Companics® Tenncsses access scrvices tariffs,

82.  Despite its refusal to pay the Rural Telephone Companies' properly billed access
charges, Halo Wireless continues to deliver traffic o them for termination to their end user
customets,

83.  Through May 31, 2011, the total amount owed to TDS Telecom by Halo Wireless
was $81,376.41, which sum increases at a fate of approximately $24,700 per month. Of the
$81,376 total, $68,806 thereof is for intrastate traffic termination ser;/ices, which sum incneasgs
at a rate of approximately $21,000 per month.

84.  Through May 31, 2011, the total amount owed to TEC by Halo Wireless was
$34,784, which sum increases at a rate of approximately $9,900 per month. OF the $34,784 total,
all 856,803 minutes of use thereof are billed as intrastate traffic termination services,

85.  AsofJune 28, 2011, the Halo Wireless balance owed and outstanding to NTC is
$60,757.42, which sum increases at a rate of approximately $30,000 per month.

86.  As of June 28, 2011, the Halo Wireless balance owed and outstanding to HTC is
$156,13091,

14



COUNT IV

FOR AN ORD G THAT HALO WIRELESS HAS
VIOLATED T.C.A, 8 65-35-102 (2)

87.  The Rural Telephone Companies incorporate by reference the allegations of
paragrephs 1 through 86, as if fully set forth herein,

88.  On inforingtion and belief, the Rural Telephone Companies believe that Halo
Wireless has misrepresented the traffic delivered to them for the purpose and effect of engaging
in tariff arbitrage and the avoidance of lawful and effective tariff rates contained in the RLECs’
intrastate access teriffs. |

89.  Halo Wireless is in violation of T.C.A. § 65-35-102 (2) by obtaining or attempting
‘,..to obtain, by the use of any fraudulent scheme, device, means or method, telephone or
telegraph service or the transmission of  message, signal or other communication by telephone
or telegraph, or over telephone or telegraph facilitics with intent to avoid payment of the lawful
price, charge or toll therefore... .”

COUNTV
YO ER G_THAT TRANSCOM HAS

YIOLATED T.C.A. § 65-35-102 (2)

$0. The Rural Telephone Corapanies incorporate by reference the allegations of
peragraphs 1 through 89, as if fully set forth herein,

91.  Oninformation and belicf, the Rural Telephone Companies believe that Transcom
hes caused or assisted Halo Wireless in misrepresenting the traffic delivered to them for the
purpose and effect of engeging in tariff arbitrage and the avoidance of lawful and effective
tariffed rates contained in the Rural Telephone Companies® intrastate aécess tariffs.

92.  Transcom is in violation of T.C.A. § 65-35-102(2) by causing another to avoid

lawful payment for service and/or concealing or assisting another to conceal from any supplier

15



of telecommunication service or from any lawful authority the existence or place of origin or of -
destination of any telecommunication for the purpose of avoiding payment.
Request for Relief

Based upon these allegations, the Rural Telephone Companies request the TRA:

1. Open an investigation concerning the actions cited in the Complaint;

2, Commence a contested case concerning these actions;

3. Issue a Cease and Desist Order prohibiting Halo Wireless from providing.
telecomntunications services in the State of Teanessee until such time as the TRA may hold a
hearing on this matter;

4, Declare that the toll traffic sent to the RLEC's by Halo Wireless that originates and
terminates in the State of Tennessee is subject to intrastate access charges;

5. Order Halo Wireless and/or Transcom to pay all o'uts_ztanding intrastate access
charges including applicable interest and. late payment charges within thirty (30) days of the
entry of the TRA's Order;

6. That, if Halo Wireless and/or Transcom fails to make payment in full in
accordance with the TRA’s Order, the TRA authorize the RLECs to cease termination of traffic
from Halo Wireless and Transcom to end user customers of the RLECS and further order, direct
and require AT&T to block all traffic from Halo Wireless and/or Transcom for termination to the
RLECs’ end user customers as a result of Halo Wircless/Transcom®s failure to pay all
outstanding intrastate access charges due and payable. Any casts incurred by AT&T to block
this traffic shall be bome by Halo Wireless and/or Transcom; and

16



7. The TRA immediately issue an order requiring Halo Wireless and Transcom to

issoe a security bond in the amount of $1,000,000 pending the outcome of the TRA decision in

this proceeding,

This 7* day of July, 2011.
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L, B
H. LaDon Baltimore, BPR #003836

FARRAR & BATES

211 7™ Ave,, N. Ste 500
Nashville, TN 37219

(615) 254-3060

Fax: (615) 254-9835
Don.baltimore@farrar-bates.com

Notman J. Kennard
Pennsylvania 1.D. No. 29921
212 Locust Street, Suite 500
Harrisburg, PA 17101

(717) 255-7627 telephone
(717) 236-8278 facsimile
nkennard@thomaslonglaw.com

Attorneys for Concord Telephone Exchange,
Inc, Humphreys County Telephone
Company, Tellico Telephone Company,
Tennessee Telephone Company, Crockett
Telephone  Company, Inc, Peoples
Telephone Company, West Tennessee
Telephone Company, Inc., North Central
Teléphone Coop., Inc. and Highland
Telephone Cooperative, Inc.



CERTIFICATE OF SERVICE

I cextify that [ have this day served a copy of the within and foregoing COMPLAINT
upon the following persons via first class U.S. Mail:

Transcom Enhanced Services, Inc,
C/o Mr. Scott Birdwell

Chairman and CEQO

307 West 7 Street, Suite 1600
Forth Worth, Texas 76102

John Marks, Esq., General Counsel
Halo Wireless, Inc.
2351 W. Northwest Hwy, Suits 1204

Dallas, Téexas 75220
H. LaDon Baléom

This 7* day of July, 2011.
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(] wir ézfé}&o 35L.W, Northwest Hightway, Sulte 1202, Dallas, Taxas: 75220

e

t June 15, 2011

Concord Telephone Exchange Tric,
' Accesg Service Ceatey
, NW 8702
. PO Box 1450
Minnespolis, MN 55435-8702

RE: Involce Numbet 0047429E-D-11115: 00474295-D 11145
v m—— - . D&ESMMndam: - et owe . - . . t - ol

This will-acknowladge recefpt of your assigned involce numbers 0047429F-D-T1LIS witha
billing date of April 25, 201 1;and 0047420F- 1(145 with a billlng dute-of May 25, 2011,
Please also note.we only Just recelved your April invoice on June 14, 2011,

! Please be advised that Hale Wireless, I, is ¢ Comroervisl Mobile Radio Service (CMRS)
provider. The obarges reflected In your stateorent appese 1o reltte to transpart sad-termination of
intrsMTA fraffic. Such charges may not Ye ussessed againgt CMIRS cactines wbsent » contract,
and Halo fs-undor no obligition to pay them. Wo farther oliservs that Halg has not ortfersd or
reocived any inferstate or Intrastate sccess services fom ypur compuny: that could gossibly be
chargeable to Hialo, so we have no chligation to pay thent elthey. '

Stncerely,

John Murks
Qraeral Counsel
Jroefks@hulowirelse.com.
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June 22,2011 .
A Delivered signature required

Jolin Merks, General Counsel
Halo Wirelexs, Ino.

2351 West Northwest Highway
Svite 1204

Dallas, TX 75220

Re: Past Due Accounts

Mr. Marks:

As of June 22, 2011 the following Invoices billed to Halo Wireless by TDS Telecom are past due.
In accordance with the provizions of the applicable TDS Telecom tariffs, invoiced amounts thal
are pot paid by the due date are subject to Iate paymont penalties, the requirement of deposts,
setvioe termimmtion and othar recourse measurcs.

—cst

"TDS Company BAN Tnvolcs Nurnber Amount Due
Consord Telephono- TN | 0559429FD3 0047429F-D-11115 |'S 6428.58
Tollico Telephone- TN | 0578429PD3 | 0240429F-D-11136 | $ 10,876.49
Temcsses Telcphone <TN | 0575420FD3 | 0061429F-D-11136 | $ 4493172

Total . $62.236.79

In order fo avold further action by TDS on this matter, Halo Wircless must immediately remit
payment in full to the address listed on each invoice. If yuch pryment is not received within
thirty (30) days, TDS will pursuc further actions. Should you desire 1o discuss this matter further
ploase feel free to contact ux al yoyr earliest convenience, .

Sincerely,

Catherine Vos

carrierhil Gom.
800-680-3919 ext 3
Carrier Account Setvices
TDS Telecom
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John Marks, General Counsel
Halo Wirelsss, Inc.

2361 West Northwest Highway
Suite 1204

Dallas, TX 76220
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er gf%%% 2352 Wast Northwast Highway, Sufta 1204, Dallas, TX 75220

June'23, 2011

Crackett Telephons Company

Attentlon: TEC—RAD CBS Paymaht Procasslng
PO Box 24207 .
Jackson, MS 39225

RE: Involce No, 00014808

Dear Sir or Madame:

. Thiswill admowledge reuelm of your xsbned uivnlaa number 00014809 with a billing date of May 10
2011. . . .

Please be advlsed tHat Halo Wilreless, Inc. Is @ Commercial Mobile Radlo Service (CMRS) providar, The
charges reflected In your statement appeat to refate to transport ‘and termination of IntraMTA traffic.
Such charges may not be assassed against CMRS carriers absent a contract, and Halo Is undar no
abligation to pay them. We further observe that Halo has not ordered or received any Interstate or -
Intrastate access ‘sarvices from your company that cuuld possibly be chargeable to. Halo, so we hava no

oblligation to pay them elther. - .

Sincarely, _ P
XM»«A\ .
John Marks .

General Counsel * i
Joaris@halowlreless.com



. o - : o
erefé%aé 2851 West Northwest Highway, Sufte 1204, Dallag, TX 75220

June 23, 2011

West Tennessee Telephone Oc;mgany - . : .
Attentlon: TEC- RAD CBS Payment Processing

PO Box 24207 ‘

Jackson, MS 39225 _ _ ' .
RE: Ivoice No, 60014749
Dc'ar Sir or Madame:

This will acknowledge recelpt of your assigned Involee humbsr 00014749 with a bliting date of May 10,
2011, . . . ) -

Please be advised that Halo Wirsless, Inc. 1s a Commerclal Mobile Radio Servica (GMRS) provider. The
* charges reflected in your statemant appear to relute to transport and termination of IntraMTA traffic.
Such charges may not be assessed against CMRS carrldrs absent a contract, and Hado {3 under no
obligation to pay them. We further observe that Halo has not ordared or recalved any interstata or
Intrastate acoess servicas from your company that could possibly ba chargeabie to Halo, so we have no

. obligation to pay them dither. ) . . .

. ' smcerelv.. . _
.  John Marks

Genaral Counsal
Jmarks@haléwireless.com
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Re: PwiDoodeoourts - . |

. As of Juna 28, 2011, the follwing involoss Bied fo Halo Wirslesa by Grockett Telaphone Company,
ino, e past dua. . .o '

Compay BN irvokon Namber | Amount Due

Grodket Teleghone 0BOTTVOAZSE 1009 SIETIAT
Company. Inc, ¢ ]
Total : $TOTTA7

in socardunce with the provisions of t applase Crockett Teleptione Commpany, Inc. teilfs, volced amownts

that are not pakt by the due dels are aubject to lata paymont pensafiep, tha raguiremoent of depostts, servica -

{etmination and other retourss measures, -

Crackolt Tetsphone Company, Ine. I8 in recelpt of your leltar dated June 23, 2041, wheren Halo
Wireicos eeserte that &k le a GRS provider and dieptde Crockatt Telephona Company, Incs bils on the
grounds that the chiarges "appoar 10 relate fo Yansport end erminatian of ntraMTA. trafflo.” Wo are gware of
numerous ndusy allegations, based upon lraffic enalysks, i nona of tha traffio deffvered ls adginated by Helo
Wirelees and, moreover, thet tho vast majortly of the trafflo originatee on winline LEC or cabla cqmpany

networks and s ot CMIRS, let slone lotraMTA CMRS, Your tetter contulis o facts tat would support your

cleima fo the confrary.

We, thersfcre, relact Helo Wineless's claim that the taffic deliverad Is not propatly classiied as
exchange access to which farfifed access rates apply, Halo Wirelesa has used Crockalt Talsphions Company,
Q&WWWMRMWM|MwM A eeparate contract i not requirad

263 Main £¢, PO, Box 7, Friandship, TH 38038 | 7316778181

-




i Helo MWHMNMMNMHWAWMNMWWMWm
Wireless fnmadiaialy provide the folowing: T

1. Ademonstation supporting Hala Wirslass's contention that the treffio s ItraMTA wielass; and

- fpion of Halo Wirelass's partolpation I the wholasaks IXC merket, Induding upstresim
cartiers ftom whom Helo Wirelsss recalvea raffia. )

In conclusion, Helo Wrelast's dispcte s refacied. In order fo avaid further acfon by Crocket
TelephmocdwMonmlsmaﬂaf.ﬂdomeumuhumedhhlymmupaymemmmﬁbm.

a0dress Istad oft each kwolce.

on, .
of Operdfiors and Revenue Assufance
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June 28, 2011
Via Cortiled Mad
Retum Recoln! Raquesteéd
JohnMarks, Gonaral Counsel
Halo Wiralags, inc. :
2351 West Northwast Highway .
Sults 1204 . : .
Daligs, TX 75220 o y
Re: -Past Dus Accolinls |
Wi Mark: L ) i
. Ao of Juha 28, 2011, the following kmvoloes biled fo Hak Wirsless by West Teanessee Telaphons
Cumgany, Inc. are pastdue. )
Comgany BAN Iovolos Nuimber | AmourtDue |
West Tennessee Telophaie | DGBITWOL2SF 14749 | $9,1897% . .
Compeny, tno, :
Total ’ . $9,189.75

I acoordnice with the of the West Termessea T @ Company, Inc. tarifs, fnvoksd
emounts that are Mm due mw:: late mmmmﬂmmnm deposits,
sarvice faaninetion and ather recoures maasures.

West Terinassas Telephone Company, ko, s In racalpt of your letior ciated Juns 23, 2011, whereln
Halo Wirelges asserts §iok & I3 & CMRS provider and disputes West Tennesses Telephona Gompany, Ino's
biis on the grounds that the charges “appear to relata o tranapbet and emminatian of (traMTA trafiic” We are
sware of numerous industy aflegafions, based upon treffic analysie, et none of the tralfe delNered s
origineted by Helo Wireless and, moroover, that thes vast y of the traffio originates on wireline LEC or
teble MW and I not CMRS, It slone InfraMTA GMRS. Your letter contalns no facts that would
support yoig fo the contrary, )

We, theislom, rejact Halo Wiraless's claim that the trafflo deliversd Is not properly cassified as
sxchange acesss $o whinh tariffed nobasslﬂaapph‘. Halo Wireless hes usad“West Tennasses Telaphone
mmmhuhmm&mmmwhﬂ'ﬂw formally ordered fhem.or not. A separate confract bs not
required for the tarfff to apply. .

wir
.

224 5 Matn S¢, PO, BeX 10, Bradfovd, TH 30316 § 7317422211

oo




It Hala Wreless contiues o insiet that the trafic & inbaMTA wireless raffio, wa request thet Halo
immeodiately provice the foflowing: .

1. Ademonstation sUpporting Hato Wirelas's confntio: fhat the traffic Is IntiaMTA wiralass; and

2, A descripfion of Halo Weeleas's partioipation In the wholseals 1XC maricet, Inckiding upstroam
cantore from whom Hado Wireless recelves trafia. "

In condiuskon, Halo Wirsloss’s dispute ts rejected. a order fo avold futthar action by Weet Tennessce
Telsphona Compary, Inc. on this madter, Halo Wireless must immediafely ramit payment In full & tha

addross lsiad on sach fvaka,
L--—-—..::-

V

of Operafions and Revenue Assuranoe




P 0 BOX 24207, JACKSON, MS 39225

Broudhand. Volce, Duta

June 28, 2011

HALO WIRELESS
3437 W 7TH STREET, SUIVEA27
FORTWORTH, TX 76407

" Rer 0876TWO428F

Dear Sl or Madam:
In & recent review of our accounts for Peoplea Tolephono Comparty, we dlscovered that your

account Is past due, Please remit payment within thirty (30) days. If payment has bean prevlously
pald or If you have any questtans, please calt me at 601 354,9070,

. Tappreclate your prompt attention to this matter.

Current - ) ] $4,489.18
4-30 Days - . © $8,013.69
B0 deyn - . .o $0.00
61-90 days - . . ' © $0.00
over 90 days - | ' $0.00

slnpé

L1sa Wiging .
rector of Operations ahd Rovenue Agsurunce '

CC: Juanita Martin, Datiya Stuart



P O BOX 24207, JACKSON, MS 30225

June 28, 2041

HALO WIRELESS® - g .
437 W TTH STREET, SUITE 127 )
FORT WORTH, TX 76107

Re: 0B861TWO426F
‘ Dear Sir or Madam:

i a recent review of our accounts for Crockett Telephone Company, Inc., we discavered-that your
accountis past due. Pleass renilt payment within thirty (30)days. Iif paymant has baan prevlously
’ pald orif you have arty questions, pleasa call me at 801.354.9070 )

l appmlate your. prompt attention to this mattar.

" .Current- $2,450.85
130 Days - - $1,677.47
3160 days - <. $0.00
61-80 days - 50,00
over 90 days - $0.00

GC:-Juanita Martin, Danya Stuart



. Broudtsund, Vaice. Datn.
June 28, 2011
HALO WIRELESS

3437 W 7TH STREET, SUNEA27
FORT WORTH, TX 76107

Re: e . 0383 TWD429F

* Dear Blror Madam;

P O BOX 24207, JACKSON, MS 39225

Ina mcont raview of our accounts for West'l‘ennesaaa Telophona Company, lnc., we discovered
that yoir account Is past due. Please remit payment within thirty (30) days. If payment has been

prwlously paid or if you have any questlons. please call me at 601.364 9070.

I appreclate your prompt attentlor to this matter.

. Cur;'ent- .

3 $2,882.91
1-30 Days - $9,189.76
31-60 days « ' $0.00°

* 8190 days - . ‘ $0.00
over B0 days - ' $0.00

Diractor of Operatio! Revenue Assurance

CC: Juanita Martin, Danya Stuart
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EXHIBIT E



. _ o Q
wir éi%%% 2351 W, Nartisiwast Hwy, Sulbé 1204, Dallas, TX 75220
May 24, 7014

Highlehd Tekpthdne Coopbrative, Inc.
Atth: David Crawforil

PO Box 119

Sunbright, TN 37872

RE: ihvoles Nos. 40G2RYAZ96FGD-110501 shd O5E5TNAZIEFGD-110501
DearMr. Lravifard;

TS wiil gokapwledps recelpt of yout asstgned nyolce manbers 4D02KYAZSEFGR-120501 and
05E5TRAZIGFED110501 with & Willing date of May 2, 2011,

Please be advised thut Halo Wirslass, Inc. I a Corfstisrclal Makiile Radia Sarvice (CMRSY provitier. The
cietrges reflestsd in your statement appear 1o refute . transpart and {ermination of lirpaliTA traffic.
Such charges mtay fus ta assassed agalnst CMRS ¢rslars alisent & confract, ehd Hald Ix under o
obilgstion ter piy them., We furthe? obisgrve St Hale has not osdered or recelved any mterstsite or
intrastate acpesy sepvices: from yout company that agul petssibly lre chaYirealile tor Falo, so we have go

Siheerely, .

RNEEES

Johp Marks
Genersl Caunsel
Hafo Wiréless, Inc.



atagy ForBhu

Hiny24, 2081

Jofin Mari, Gederal Chings!
Hitlis Wirs)eds, 1o,

235T Wolt Nortkwest ighviay
Sulbs: 1’24

DRdllay, TX 75220-3411

RE:  Past Due Acooutit
kr. Maski:

As of Jie 01, 201118 followiag'Involts bilicd to-

Tog. 14 past dsio, T déoopdadde with

Certifiad Mail
Return Receipt Requasted

Rals Wirsloss HWT\ o
Iﬁcmvfﬁibﬁsqf'.’glbwpﬁmk and

Covpantive,
Telephont KrilL involced inouttss uotpeid by thd dbe datt-ane-stifact 10 lats paymegnt.
peunitios, the requiretient of depcits, acrvipe ratination and.otht racotivse stcasurés,

In

BAN

0565 TNAZISFOR-1 L0501 _ESTNAREFGD: - 29,3424 !

Hightnd Telsphane Cooperative h-ﬁ.mwﬁw Iptter digod May 24, 2011 wherefa Halo

a.mdﬂtutho oo ':ppm@umm d%mmw#ln&:m

' and:term g '
Kudam ot s, troud of Ote frafffo didivertd wus ogigibated by Hald Wibolods.
Morcover, the vaist thejorliy of thé Guftic or| &n wieellig LBC o chbfd company
dégyotia.and i st CMIKS, It elarls CMRA. Weythréfore, idest Ralo Wiraless®

clal ikt o eaEEe el et
ackmes s iy, Hil Wil b wiod e

od s &XDMrigs acedss 1 which tak
Telegtiorio's feenmfyating ncolssdirvicks

I Halo Wrirolbes cantirube to ndistthet the taFfa 18 IMAMTA Wwiidesd irfTlo, Fifghiting
Jayide 16 folltiwlng:

‘;bhihmum thet Hatv Wireless
" VA wireltes! £
L A detteiption pfHalp Wircless™

s3" phrticipation
dettiy of the upstussim Setfera Brém ‘whin

inmediately
Supporting Hak Wirslets! conténtion that the traic i3 origindted és

I/ thawhalesale mchma. including

In conchusicn, Hala Wireless’ disjnite iy mejecisd,

remitguyrhent fn fll (o the address Hsted dn th

David €, wafo;i
Abtsd Sordiges Manager-
40 249756 exa 260
Have@iighlnigud net

Haky Wirgluds rectfyés trafile.

Hulp Wireless must buwedjately
o idvolce, .

Fhmach o
S
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BEFORE THE TENNESSEE REGULATORY AUTHORITY: 7~

NASHVILLE, TENNESSEE
IN'RE: . ‘ T.I\.:\.L..\)..-._‘ :. E
COMPLAINT OF Do
CONCORD TELEPHONE EXCHANGE, INC., :
HUMPHREYS COUNTY TELEPHONE :

COMPANY, TELLICO TELEPHONE
COMPANY, TENNESSEE TELEPHONE :
COMPANY, CROCKETT TELEPHONE : DOCKET NO.: 1100108
COMPANY, INC. PEOPLES TELEPHONE
COMPANY, WEST TENNESSEE
TELEPHONE COMPANY, INC., NORTH
CENTRAL TELEPHONE COOP., INC, AND
HIGHLAND TELEPHONE COOPERATIVE,
INC. AGAINST HALO WIRELESS, INC,,
TRANSCOM ENHANCED SERVICES, INC.
AND OTHER AFFILIATES FOR FAILURE
TO PAY TERMINATING INTRASTATE
ACCESS CHARGES FOR TRAFFIC AND
OTHER RELIEF AND AUTHORITY TO
CEASE TERMINATION OF TRAFFIC

W. SCOTT MCCOI ? OR ADMISSION PRO HAC VICE
COMES NOW, W. Scott McCollough (“MeColtough™) and seeks admission pro
hac vice to the Tennessee Regulatory Authority, pursyant to Tennessee Supreme Court
Rule 19 and Tennessee Regulatory Authority Rule 1220-1-2-04, to represent both Halo
Wireless, Inc, and Transcom Enhanced Services, Inc. In accordance with Rule 19, the
Affidavit of W. Scott McCollough is attached as Exhibit A and MéCollough's Certificate

of Good Standing from the Supreme Court of Texas is attached as Exhibit B.

M N ON PRO Page1



R ly submitted,

W.SCOTT MCCOLLOUGH
Texas State Bar No. 13434100
pro hac vice motion pending
MATTHEW A. HENRY
Texas State Bar No. 24059121
pro hac vice motion pending
McCOLLOUGRIHENRY PC
1250 S. Capital of Texas Hwy., Bldg. 2-235
West Lake Hills, TX 78746
Phone: 512.888.1112

Fax: 512.692.2522

STEVEN H. THOMAS
Texas State Bar Np. 19868890
pro hac vice motion pending
TROY P. MAJOUE

Texas State Bar No. 24067738
pro hac vice motion pending
JENNIFER M. LARSON
Texas State Bar No. 24071167
pro hac vice motion pending
McGUIRE, CRADDOCK

& STROTHER, P.C.

2501 N. Harwood, Suite 1800
Dallas TX 75201

Phone: 214,954.6800

Fax: 214.954.6850

PAUL S. DAVIDSON

Tennessee Bar No. 011789

JAMES M, WEAVER

Tennessee Bar No. 013451

WALLER LANSDEN DORTCH & DAVIS,
ILP,

511 Union Street, Suite 2700

Nashville, TN 37219

Direct: 615-850-8942

Fax; 615-244-6804
Attorneys for Halo Wireless, Inc.
MOTION FOR ADMISSION PRO HAC VICE . Page2

969296



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and comect copy of the foregoing
Motion to Dismiss was served via regular mail and/or certified mail, retum receipt
requested, on the following counsel of record and designated contact individuals on this
the 5™ day of August, 2011:

Tennessee Board of Professional Responsibility of the Supreme Couwt of Tennessee
10 Cadillac Drive

Suite 220

Brentwood, Tennessee 37027

ATTORNEYS FOR CONCORD TELEPHONE EXCHANGE, INC,,
HUMPHREYS COUNTY TELEPHONE COMPANY, » TELLICO TELEPHONE
COMPANY, TENNESSEE TELEPHONE COMPANY, CROCKETT
TELEPHONE COMPANY, INC. PEOPLES TELEPHONE COMPANY, WEST
TENNESSEE TELEPHONE COMPANY, » INC,, NORTH CENTRAL
TELEPHONE COOP., INC. AND HIGHLAND TELEPHONE COOPERATIVE,
INC.:

H. LaDon Baltimore
FARRAR & BATES
211 7" Ave., N.
Suite 500

Nashville, TN 37219

Norman J. Kennard

THOMAS, LONG, NIESEN & KENNARD
212 Locust Street

Svite 500

Harrisburg, PA 17108-9500

W, s‘qorr MCCOLLOUGH

! ION PRO_ HAC VICE Page3
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BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

INRE:

COMPLAINT OF :
CONCORD TELEPHONE EXCHANGE, INC,, :
HUMPHREYS COUNTY TELEPHONE :
COMPANY, TELLICO TELEPHONE
COMPANY, TENNESSEE TELEPHONE :
COMPANY, CROCKETT TELEPHONE ¢ DOCKET NO.: 1100108
COMPANY, INC, PEOPLES TELEPHONE
COMPANY, WEST TENNESSEE
TELEPHONE COMPANY, INC., NORTH
CENTRAL TELEPHONE COOP., INC. AND
BIGHLAND TELEPHONE COOPERATIVE,
INC. AGAINST HALO WIRELESS, INC.,
TRANSCOM ENHANCED SERVICES, INC.
AND OTHER AFFILIATES FOR FAILURE

TO PAY TERMINATING INTRASTATE
ACCESS CHARGES FOR TRAFFIC AND
OTHER RELIEF AND AUTHORITY TO
CEASE TERMINATION OF TRAFFIC

AFFIDAVIT OF W. SCOTT MCCOLLOUGH

STATE OF TEXAS §
8
COUNTY OF DALLAS §

BEFORE ME, the undersigned authority, personally appeared W, SCOTT

MCCOLLOUGH, who, being by me fitst duly swom, deposed upon his oath as follows:

L. “My name is W. Scott McCollough. Iam an attorney licensed to practice law in

Texas. I am over twenty-one (21) years of age, of sound mind and capable of making this

Affidavit. All matters stated herein are based upon my personal knowledge unless otherwise so

stated,

{t”;!;FIDAVIT OF W. SCOTT MCCOLLOUGH
52




2. My office address is 1250 S. Capital of Texas Hwy., bB!dg. 2-235, West Lake
Hills, TX 78746. I was licensed to practice law in the State of Texas on May 13, 1983, under
bar number 13434100. T am admitted fo practice in the United States District Court for the
Western District of Texas, the United States Court of Appeals for the Fifth Circuit and the Unied
States Court of Appeals for the District of Columbia Circuit. I am a member in good standing in
all jurisdictions in which I am licensed to practice law.

3. Through my Motion for Admission Pro Hac Vice (the “Motion™), 1 seek to
represent both Halo Wireless, Inc. and Transcom Enhanced Services, Inc. in the above-
referenced action before the Tennessee Regulatory Authority.

4, 1 have not sought admission in any trial or appellate court of Tennessee within the
preceding three years. Farther, I have not been denied pro hac vice admission or had an
admission pro hac vice revoked by any court in any jurisdiction.

3 I have not been disciplined or sanctioned by the Board of Professional
Responsibility of the Supreme Court of Tennessee or by any similar lawyer disciplinary agency
in any jurisdiction. Further, no disciplinary action or investigation concerning my conduct is
bending before the 'Bogrd of Professional Responsibility of the Supreme Court of Tennessee or
before any similar lawyer disciplinary agency in any jurisdiction.

6. I am familiar with the Tennessee Rules of Professional Conduct and the rules
governing proceedings before the Tennessee Regulatory Autbority.

7. I consent to the disciplinary jurisdiction of the Board of Professional
Responsibility of the Supreme Court of Tennessee and the courts of Tennessee in any manner

arising out of my conduct in any proceeding and I agree to be bound by the Tennessee Rules of

AFFIDAVIT OF W. SCOTT MCCOLLOUGH Page2
962352



Professional Conduct and any other rules of conduct applicable to lawyers generally admitted in
Tennessee.

8. Paul §. Davidson and James M. Weaver, Waller Lansden Dortch & Davis, LLP,
511 Union Street, Suite 2700, Nashville, Tennessce 37219, 615-850-8942, and Tennessee Bar
Number 011789 (Davidson) Tennessee Bar Number 013451 (Weaver) are associated in
accordance with Tennessee Supreme Court Rule 19(g).

9. Per discussion with the Tennessee Regulatory Authority, no fees are required to
be paid in connection with the Motion.

10.  As stated in the Motion, I will serve the Motion and all exhibits upon all counse]
of record in the proceeding and upon the Board of Professional Responsibility of the Supreme

Court of Tennessee.”

AFFIDAVIT OF W. SCOTT MCCOLLOUGH Page3
969352



FURTHER AFFIANT SAYETH NOT.

W.SCOTT MCCOLLOUGH

SUBSCRIBED and SWORN TO before me, on this, the 4 - day of August, 2011.

[SEAL)

Commission Expires: / A9 /20/&

Q;FEIDAVIT OF W. SCOTT MCCOLLOUGH Page 4
ST



The Supreme Court of Texas

AUSTIN

CLERK'S OFFICE

I, BLAKE HAWTHORNE, Clerk of the Supreme Count of Texas, certify that the
records of this office show that

William Scott McCollough

was duly admitted and licensed as an attorney and counselor at law by the Supreme
Court of Texas on the 13th day of May, 1983,

| further certify that the records of this office show that, as of this date

William Scott MéCollough
is presently enrolled with the State Bar of Texas as an active member in good standing.

IN TESTIMONY WHEREOF witness my hand

b e S and the seal of the Supreme Court of
o ey Texas at the City of Austin, this, the

LUt 28th day of July, 2011.
" BLAKE HAWTHORNE, Clerk

. W : _- Qp :

Blanca E. Valdez, Deputy Clerk

No. 072811G

This certification expires thirty days from this date, unloss sooner tevoked or rerderad invakd by cperation of rule or law.






BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE? |} ;i3 ~3 - . ~n

-|..',-
.-

IN RE: : TRA. ,_ LT e
COMPLAINT OF : '
CONCORD TELEPHONE EXCHANGE, INC.,, : '

HUMPHREYS COUNTY TELEPHONE

COMPANY, TELLICO TELEPHONE

COMPANY, TENNESSEE TELEPHONE :

COMPANY, CROCKETT TELEPHONE : DOCKET NO.: 1100108
COMPANY, INC. PEOPLES TELEPHONE

COMPANY, WEST TENNESSEE

TELEPHONE COMPANY, INC., NORTH

CENTRAL TELEPHONE COOP., INC. AND

HIGHLAND TELEPHONE COOPERATIVE,

INC. AGAINST HALO WIRELESS, INC.;

TRANSCOM ENHANCED SERVICES, INC.

AND OTHER AFFILIATES FOR FAILURE

TO PAY TERMINATING INTRASTATE

ACCESS CHARGES FOR TRAFFIC AND

OTHER RELIEF AND AUTHORITY TO :

CEASE TERMINATION OF TRAFFIC

TRQY P, MAJOUE'S MOTION FOR ADMISSION PRO HAC VICE

COMES NOW, Troy P. Majoue (“Majoue”™) and seeks admission pro hac vice to
the Tennessee Regulatory Authority, pursuant to Tennessee Supreme Court Rule 19 and
Tennessee Regulatory Authority Rule 1220-1-2-.04, to represent both Halo Wireless, Inc.
and Transcom Enhanced Services, Inc. In accordance with Rule 19, the Affidavit of Troy
P. Majoue is attached as Exhibit A and Majoue’s Certificate of Good Standing is
attached as Exhibit B. Majoue’s Cettificate of Good Standing from the Supreme Court
of Texas, the court of last resort in Texas, has beén requested and will be supplemented

upon receipt.

MOTION FOR ADMISSION PRO HAC VICE Page 1

969300



Respectfully submitted,

S =F~_

STEVEN H, THOMAS
Texas State Bar No. 19868890
pro hac vice motion pending
TROY P. MAJOUE

Texas State Bar No. 24067738
pro hac vice motion pending
JENNIFER M. LARSON
Texas State Bar No. 24071167
pro hac vice motion pending
McGUIRE, CRADDOCK

& STROTHER, P.C.

2501 N. Harwood, Suite 1800
Dallas TX 75201

Phone: 214.954.6800

Fax: 214.954.6850

W.SCOTT MCCOLLOUGH
Texas State Bar No. 13434100
pro hac vice motion pending
MATTHEW A, HENRY
Texas State Bar No. 24059121
pro hac vice motion pending
McCOLLOUGH|HENRY PC
1250 S. Capital of Texas Hwy,, Bldg. 2-235
West Lake Hills, TX 78746
Phone: 512.888.1112

Fax: 512.692,2522

PAUL S. DAVIDSON

Tennessee Bar No. 011789

JAMES M. WEAVER

Tennessee Bar No. 013451

WALLER LANSDEN DORTCH & DAVIS,
LLP

511 Union Street, Suite 2700

Nashville, TN 37219

Direct: 615-850-8942

Fax: 615-244-6804

Attorneys for Halo Wireless, Inc,

R ADMISSION ' A Page2

969300



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and comect copy of the foregoing
Motion to Dismiss was served via regular mail and/or certified mail, return receipt
requwted, on the following counsel of record and designated contact individuals on this
the 5* day of August, 2011:

Tennessee Board of Professional Responsibility of the Supreme Court of Tennessee
10 Cadillac Drive

Suite 220

Brentwood, Tennessee 37027

ATTORNEYS FOR CONCORD TELEPHONE EXCHBANGE, INC,,
HUMPHREYS COUNTY TELEPHONE COMPANY, TELLICO TELEPHONE
COMPANY, TENNESSEE TELEPHONE COMPANY, CROCKETT
TELEPHONE COMPANY, INC. PEOPLES TELEPHONE COMPANY, WEST
TENNESSEE TELEPHONE COMPANY, INC,, NORTH CENTRAL
TELEPHONE COOP., INC. AND HIGHLAND TELEPHONE COOPERATIVE
INC.:

H. LaDon Baltimore
FARRAR & BATES
211 7* Ave,, N.
Suite 500

Nashville, TN 37219

Norman J, Kennard

THOMAS, LONG, NIESEN & KENNARD
212 Locust Street

Suite 500

Harrisburg, PA 17108-9500

TROY P. MAJOUE

MOTION FOR ADMIS; PRO HAC VICE Page3
969300



BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

INRE: :
COMPLAINT OF :
CONCORD TELEPHONE EXCHANGE, INC,, :
HUMPHREYS COUNTY TELEPHONE :
COMPANY, TELLICO TELEPHONE :
COMPANY, TENNESSEE TELEPHONE :
COMPANY, CROCKETT TELEPHONE : DOCKET NO.: 1100108
COMPANY, INC. PEOPLES TELEPHONE
COMPANY, WEST TENNESSEE
TELEPHONE COMPANY, INC,, NORTH
CENTRAL TELEPHONE CQOP., INC. AND
HIGHLAND TELEPHONE COOPERATIVE,
INC. AGAINST HALO WIRELESS, INC.,
TRANSCOM ENHANCED SERVICES, INC.
AND OTHER AFFILIATES FOR FAILURE

TO PAY TERMINATING INTRASTATE
ACCESS CHARGES FOR TRAFFIC AND
OTHER RELIEF AND AUTHORITY TO
CEASE TERMINATION OF TRAFFIC

AFFIDAVIT OF TROY P. OUE

STATE OF TEXAS §
COUNTY OF DALLAS g

ﬁEFORE ME, the undersigned authority, personally a,ppeax;ed TROY P. MAJOUE,
who, being i)y me first duly sworh, deposed upon his oath as follows:

1. “My name is Troy P. Majoue. I am an attorney licensed to practice law in Texas.
1 am over twenty-one (21) years of age, of sound mind and capdble of making this Affidavit. I

have never been convicted of a felony or crime involving moral turpitude. All matters stated

herein are based upon my personal knowledge unless otherwise so stated.

AFFIDAVIT OF TROY F. MAJOUE Page 1

969593




2, My office address is McGuire, Craddock & Strother, P.C., 2501 N. Harwood,
Suite 1800, Dallas, Texas 75201. I was licensed to practice law in the State of Texas in May of
2009, under bar number 24067738, in the State of Louisiana in October of 2005, under the bar
number 29963, and in the State of Alabama in May of 2006, under bar number AB-1365-Y88M.
I am admitted to practice in the United States District Court for the Northemn District of Texas
(2009), the United States District Court for the Eastern District of Texas (2009), the United
States District Court for the Western Distriet of Texas (1992), the United States District Court
for the Southern District of Texas (2009), the United States District Court for the Eastern District
of Louisiana (2006), the United States District Court for the Western District of Louisiana
(2006), the Middle District of Louisiana (2006), and the United States Court of Appeals for the
Fifth Circuit (2006). I am a member in good standing in all jurisdictions in which I am licensed
to practice law.

3. Through my Motion for Admission Pro Hac Vice (the “Motion™), I seek to
represent both Halo Wireless, Inc. and Transcom Enhanced Services, Inc. in the above-
referenced action before the Tennessee Regulatory Authority.

4. I bave not sought admission in any trial or-appellate court of Tennessee within the
preceding three years. Further, I have not been denied pro hac vice admission or had an
admission pro hac vice revoked by any court in any jurisdiction. |

5. I have not been disciplined or sanctioned by the Board of Professional
Responsibility of the Supreme Court of Tennessee or by any similar lawyer disciplinary agency
in any jurisdiction. Further, no disciplinary action or investigation concerning my conduct is
bending before the Board of Professional Responsibility of the Supteme. Court of Tennessee or
before any similar lawyer discii;linary agency in any jurisdiction.

AFFIDAVIT OF TROY P. MAJOUE Page?
969593 ’



6. I am.familiar with the Tennessee Rules of Professional Conduct and the rules
goveming proceedings before the Tennessee Regulatory Authority.

7. I consent to the disciplinary jurisdiction of the Board of Professional
Responsibility of the Supreme Court of Tennessee and the courts of Tennessee in any mauner
arising out of my conduct in any proceeding and I agree to be bound by the Tennessee Rules of
Professional Conduct and any other rules of conduet applicable to lawyers generally admitted in
Tennessee,

8. Paul S. Davidson and James M. Weaver, Waller Lansden Dortch & Davis, LLP,
$11 Union Street, Suite 2700, Nashville, Tennessee 37219, 615-850-8942, and Tennessee Bar
Number 011789 (Davidson) and Tennessee Bar Number 013451 (Weaver) ere associated in
accordance with Tennessee Supreme Court Rule 19(g).9. Per discussion with the Tennessee
Regulatory Authority, no fees are required to be paid in connection with the Motion.

10.  As stated in the Motion, I will serve the Motion and all exhibits upon all counsel
of record in the proceeding and upon the Board of Professional Responsibility of the Supreme

Court of Tennessee.”
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FURTHER AFFIANT SAYETH NOT. W

TROY P. MAJOUE

SUBSCRIBED and SWORN TO before me, on this, the qHay of August, 2011.

[SEAL] . \) . K’\
\V Ve e~

W1, NOTARY PUBLIC in and for the
\\‘\\:G\QE KR{;’"I, State of Texas
SV »@-ﬁo %
g f R z Commission Expires;__ 2-2¥ -30(3
3 §
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U.S. DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

CERTIFICATE OF GOOD STANDING

1, Karen Mitchell, Clerk of the U.S. District Court for tie Northern District of Texas, certify that the attomey
named below is admitted to practice before this court and is currently in good standing:

Troy P. Majoue
Bar Number: Date of Admission:
24067738 January 23, 2009
Witness my official signature and the seal of this court.

Dated: July 29, 2011 Karen Mitchell, = .
Clerk of Court o

By: Penny Hunton
Deputy.Clerk T

Fee: $15.00
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BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, SSEE. 5 r 1071
COMPLAINTOF : T.l'\-é‘«-b-‘v"--'—'
CONCORD TELEPHONE EXCHANGE, INC.,
HUMPHREYS COUNTY TELEPHONE
COMPANY, TELLICO TELEPHONE
COMPANY, TENNESSEE TELEPHONE :
COMPANY, CROCKETT TELEPHONE : DOCKET NO.: 1100108
COMPANY, INC. PEOPLES TELEPHONE
COMPANY, WEST TENNESSEE
TELEPHONE COMPANY, INC., NORTH
CENTRAL TELEPHONE COOP.,, INC. AND
HIGHLAND TELEPHONE COOPERATIVE,
INC. AGAINST HALO WIRELESS, INC.,
TRANSCOM ENHANCED SERVICES, INC.
AND OTHER AFFILIATES FOR FAILURE
TO PAY TERMINATING INTRASTATE
ACCESS CHARGES FOR TRAFFIC AND
OTHER RELIEF AND AUTHORITY TO
CRASE TERMINATION OF TRAFFIC

JENNIFER M, LARSON’S MOTION FOR ADMISSION PRO HAC VICE
COMES NOW, Jennifer M. Larson (“Larson™) and seeks admission pro hac vice

to the Tennessee Regulatory Anthority, pursuant to Tennessee Supreme Court Rule 19

and Tennessee Regulatory Authority Rule 1220-1-2-.04, to represent both Halo Wireless,

Inc. and Transcom Enhanced Services, Inc. In accordance with Rule 19, the Affidavit of

Jennifer M. Larson is attached as Exhibit A and Larson’s Certificate of Good Standing

from the Northern District of Texas is attached as Exhibit B. Larson’s Certificate of

Good Standing from the Supreme Court of Texas, the coutt of last resort in Texas, has

been requested and will be supplemented upon receipt.

MOTION FOR ADMISSION PRO HAC VICE
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STEV . THOMAS
Texas Statd Bar No. 19868890
pro hac vice motion pending
TROY P. MAJOUE
Texas State Bar No. 24067738
pro hac vice motion pending
JENNIFER M. LARSON
Texas State Bar No. 24071167
pro hac vice motion pending
McGUIRE, CRADDOCK

& STROTHER, P.C.

2501 N. Harwood, Suite 1800
Dallas TX 75201

Phone: 214.954.6800

Fax: 214.954.6850

W.SCOTT MCCOLLOUGH
Texas State Bar No. 13434100
pro kac vice motion pending
MATTHEW A,HENRY
Texas State Bar No. 24059121
pro hac vice motion pending
McCoLLOUGHHENRY PC
1250 8. Capital of Texas Hwy., Bldg. 2-235
West Lake Hills, TX 78746
Phone: 512.888.1112

Fax: 512.692.2522

PAUL S.DAVIDSON

Tennessee Bar No. 011789

JAMES M, WEAVER

Tennessee Bar No. 013451

WALLER LANSDEN DORTCH & DAVIS,
LLP

$11 Union Street, Suite 2700

Nashville, TN 37219

Direct: 615-850-8942

Fax: 615-244-6804

Attorneys for Halo Wireless, Inc.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a truc and correct copy of the foregoing
Motion to Dismiss was served via regular mail and/or certified mail, return receipt
requested, on the following counsel of reeurd and designated contact individuals on this
the 5" day of August, 2011: .

Tennessee Board of Professional Responsibility of the Supreme Court of Tennesses
10 Cadillac Drive

Suite 220

Brentwood, Tennessee 37027

ATTORNEYS FOR CONCORD TELEPHONE EXCHANGE, INC.,,
HUMPHREYS COUNTY TELEPHONE COMPANY, TELLICO TELEPHONE
COMPANY, TENNESSEE TELEPHONE COMPANY, CROCKETT
TELEPHONE COMPANY, INC. PEOPLES TELEPHONE COMPANY, WEST
TENNESSEE TELEPHONE COMPANY, INC., NORTH CENTRAL .
TELEPHONE COOP., INC. AND HIGHLAND TELEPHONE COOPERATIVE,
INC.:

H. LaDon Baltimore
FARRAR & BATES
211 7® Ave., N.
Suite 500

Nashville, TN 37219

Norman J. Kennard

THOMAS, LONG, NIESEN & KENNARD
212 Locust Street

Suite 500

Harrisburg, PA 17108-9500

ya

JENﬁIFVM. Lv(nso&/
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BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

INRE:

COMPLAINT OF :
CONCORD TELEPHONE EXCHANGE, INC., :
HUMPHREYS COUNTY TBLEPHONE
COMPANY, TELLICO TELEPHONE
COMPANY, TENNESSEE TELEPHONE :
COMPANY, CROCKETT TELEPHONE : DOCKET NO.: 1100108
COMPANY, INC. PEOPLES TELEPHONE
COMPANY, WEST TENNESSEE
TELEPHONE COMPANY, INC., NORTH
CENTRAL TELEPHONE COOP., INC. AND
HIGHLAND TELEPHONE COOPERATIVE,
INC. AGAINST HALO WIRELESS, INC.,
TRANSCOM ENHANCED SERVICES, INC.
AND OTHER AFFILIATES FOR FAILURE

TQO PAY TERMINATING INTRASTATE
ACCESS CHARGES FOR TRAFFIC AND
OTHER RELIEF AND AUTHORITY TO
CEASE TERMINATION OF TRAFFIC

AFFIDAVIT OF JENNIFER M. LARSON

STATE OF TEXAS.

o o

_COUNTY OF DALLAS  §

BEFORE ME, the undersigned authority, personally appeared JENNIFER M.
LARSON, who, being by me first duly sworn, deposed upon his oath as follows:

1. “My name is Jennifer M. Larson. | am an attorney licensed to practice law in
Texas. I am over twenty-one (21) years of age, of sound mind and capable of making this
Affidavit. I have never been convicted of a felony or crime involving moral turpitude. All

matters stated herein are based upon my personal knowledge unless othetwise so stated.

AFFIDAVIT OF JENNIFER M. LARSON
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2. My office address is McGuire, Craddock & Strother, P.C,, 2501 N. Harwood,
Suite 1800, Dallas, Texas 75201. I was licensed to practice law in the State of Texas on
November 7, 2010, under bar number 24071167. I am admitted to practice in the United States
District Court for the Northern District of Texas (2010) and the United States District Court for
the Eastem District of Texas (2011). I am a member in good standing in all jurisdictions in
which I am licensed to practice law, |

3. Through my Motion for Admission Pro Hac Vice (the “Motion”), I seek to
represent both Halo Wireless, Inc. and Transcom Enhanced Services, Inc. in the above-
referenced action before the Tennessee Regulatory Authority.

4, I have not sought admission in any trial or appellate court of Tennessee within the
preceding three years. Further, I have not been denied pro hac vice admission or had an
admission pro hac vice revoked by any court in any jurisdiction.

5. I have not been disciplined or sanctioned by the Board of Professional
Responsibility of the Supreme Court of Tennessee or by any similar lawyer disciplinary agency
in any jurisdiction. Further, no disciplinary action or investigation concerning my conduct is
bending before the Board of Professional Responsibility of the Supreme Court of Tennessee or
before any similar lawyer disciplinary agency in any jurisdiction.

6. I am familiar with the Tennessee Rules of Professional Conduct and the rules
governing proceedings before the Tennessee Regulatory Authority.

7. I consent to the disciplinary jurisdiction of the Board of Professional
Responsibility of the Supreme Court of Tennessee and the courts of Tennessee in any manner
arising out of my conduct in any proceeding and I agree to be bound by the Tennessee Rules of

AFFIDAVIT OF JENNIFER M. LARSON Page 2
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Professional Conduct and any other rules of conduct applicable to lawyers generally admitted in
Tennessee.

8. Paul S. Davidson and James M. Weaver, Waller Lansden Dortch & Davis, LLP,
511 Union Street, Suite 2700, Nashville, Tennessee 37219, 615-850-8942, and Tennessee Bar
Number 011789 (Davidson) and Tennessee Bar Number 013451 (Weaver) are associated in
accordance with Tennessee Supreme Court Rule 19(g).

9. Per discussion with the Tennessee Regul.atory Authority, no fees are required to
be paid in connection with the Motion.

10.  As stated in the Motion, I will serve the Motion and all exhibits upon all counsel
of record in the proceeding and upon the Board of Professional Responsibility of the Supreme

Court of Tetmessee.”
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FURTHER AFFIANT SAYETH NOT.

SUBSCRIBED and SWORN TO before me, on this, the H'V\day of August, 2011,

[SEAL]

NOTARY PUBLIC in and for the
State of Texas

\A\.’-é!"sw P%'c %
5 * '.} ?:' Commission Expires:_o2-< 5 203

it
@\“\ﬂ !Mq”
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U.S. DisTRICT COURT
NORTHERN DISTRICT OF TEXAS

CERTIFICATE OF GOOD STANDING

1, Karen Mitchell, Clerk of the U.S. District Court for the Northern District of Texas, certify that the attomey
named below is admitted to practice before this court and is currently in good standing:

Jennifer M. Larson
Bar Number: Date of Admission:
24071167 December 6, 2010
Witness my official signature and the seal of this court.

Dated: July 29, 2011 Karen Mitchell, _ S
Clerk of Court Tt T

By: Penﬁy Huntpx;
Deputy Clerk

Fee: $15.00







BEFORE THE TENNESSEE REGULATORY AUTHORITY !/ '3 .5 ..,

NASHVILLE, TENNESSEE

IN RE: : - S e
COMPLAINT OF :

CONCORD TELEPHONE EXCHANGE, INC.

HUMPHREYS COUNTY TELEPHONE :

COMPANY, TELLICO TELEPHONE

COMPANY, TENNESSEE TELEPHONE :

COMPANY, CROCKETT TELEPHONE : DOCKET NO.: 1100108
COMPANY, INC. PEOPLES TELEPHONE

COMPANY, WEST TENNESSEE

TELEPHONE COMPANY, INC., NORTH

CENTRAL TELEPHONE COOP., INC. AND

HIGHLAND TELEPHONE COOPERATIVE, :

INC. AGAINST HALO WIRELESS, INC., :

TRANSCOM ENHANCED SERVICES, INC. :

AND OTHER AFFILIATES FOR FAILURE

TO PAY TERMINATING INTRASTATE

ACCESS CHARGES FOR TRAFFIC AND

OTHER RELIEF AND AUTHORITY TO

CEASE TERMINATION OF TRAFFIC

MOTION TO DISMISS

Halo Wireless, Inc. (“Halo™), for the sole purpose of bringing to the attention of this
tribunal that it completely lacks jurisdiction over the subject matter and over the person of Halo,
hereby provides its Motion to Dismiss. Halo is not otherwise appearing, -and is not in any manner
submitting to or acknowledging this tribunal's jurisdiction or powers. As a result of this Motion,
the Tennessee Regulatory Authority (“TRA™) must suspend all consideration of the merits and

any and all procedural orders pending its threshold decision on jurisdiction.
| Nothing in this Motion to Dismiss is intended to agddress, and shall not be interpreted to
address by way of admission or denial, any of the compldinants’ factnal contentions or
contentions on the merits. The TRA cannot and should not reach any of these asserted facts or
contentions and cannot take up the substantive merits. No answer is or can be required. The TRA

rnust find that its only permissible course of action is to dismiss for want of jurisdiction.

MOTION TO DISMISS ' | Pagel
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A.  INTRODUCTION.

L. The complainants request the TRA to issue a declaratory ruling that “intrastate
wireline toll traffic and wireless intesMTA traffic sent to them by Halo Wircless for termination
to the RLECs’ end users is subject to intrastate access charges.” (Count I). They also seck 2
“Cease and Desist Order to prokibit Halo Wireless from providing telecommunications Ww in
the State of Tennessee until such time as the TRA may hold a hearing on this matter.” (Count II).
The complainants further request an “order directing Halo Wireless to pay all outstanding
intrastate access charges including epplicable interest.” (Count HI). Then, the complainants
request an order “finding th;at Halo Wireless has violated T.C.A. § 65-35-102 (2)." (Count IV),
Finally, the “Requests for Relief" ask the TRA to “issue an order requiring Halo Wireless and
Transcom to issue a security bond in the amount of $1,000,000 pénding the outcome of the TRA
decision in this proceeding.”

2. These requests each rest on the proposition that Halo lacks authority t0 provide
the services that give rise to the purported traffic, or that Halos traffic is not “wireless” or
“CMRS"” because it is claimed to originate on other networks. They implicitly ask the TRA to
_ investigate the scope of Halo's federal authorization, interpret Halo’s federal licenses in light of
the complainants® alleged facts, and then conclude that Halo is somehow subject to state-level
Jurisdiction tinder state law because of perceived exceptions to binding and jurisdictional federal
law that expressly prohibits state regulation of market entry and rates. The complainants assert
that their intrz;state mnffs apply to this trafﬁc,' and that Halo is soméhow an intrastate access
customer. To reach this conclusion, however, the complainants are necessarily asserting that the
traffic is not “wireless” or “CMRS” and is also not “intraMTA™ or otherwise not “non-access”
traffic as defined by FCC rules.

) DISM ' Page 2
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3. The allegations, claims and requests for relief as against Halo are purely and
simply an attempted collateral and state-level attack on Halo’s federal authorizations. The
complainants are necessarily asking the TRA to act in the place of the FCC and find exceptioris
to binding and exclusive federal rules that would give an opening for state-level regulation and
jurisdiction, which they then of course ask the TRA to exercise in punitive aind protective
fashion. |

4. The TRA, however, cannot entertain the complainants’ };lea for action. The TRA
lacks jurisdiction over the subject matter and jurisdiction over Halo's person, property and
business, Only the FCC can resolve the threshold questions that could, possibly; then lead to the
exercise of state-level jurisdiction and power. The complainants must take their complaint to the
ECC, for the FCC has exclusive and primary original jurisdiction. Therefore, the eatire case
must be dismissed.

B.. HALO’S FEDERAL AUTHORIZATION.

5. On January 27, 2009, the FCC issued Halo a nationwide license (“Radio Station
Authorization” or “RSA™), a copy of which is attached hereto as Exhibit 1, to register and
operate fixed and base stations in the 3650-3700 MHz band (a patticylar “slice” of FCC-
controlled radio specuum). and to support "mobilc." “portable™ and “fixed” subscriber stations
throughout the domestic United States. Halo’s service includes “broadband data” and Internet
capabilities, but it also includes real-time, two-way switched voice service support that is
interconnected with the public switched network. The “common carrier” RSA designation
entitles Halo to “interconnect” with other carriers for the purpose of exchanging traffic. See 47
U.S.C. § 332(c)(1XB); 47 CFR. § 20.3 (supplying definitions of “commercial mobile radio
service,” “interconnected,” “interconnected service™ and “public switched network™).

MOTIONTO DISMISS Page3
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6. Halo's services that invalve end-points in Tennessee are supported by five
separate base stations, only iwo of which are in Tennessee (Amherst and Gainesboro). The other
base stations are in Cartersville, Georgia; Greenville, Mississippi; and, Graysville, Alabama.
The complainants, therefore, seek an order that Halo “ccase and desist” from using equipmen;
located in other states that supposts services that traverses a state line to communicate with an
end-point in Tenmessee. This is clearly beyond the TRA's power and authority.

7. Halo provides “interconnected” “telephone exchange service” (as defined at 47
U.S.C. § 153(47)) and “exchange access” (as defined at 47 U.S.C. § 153(16)). Halo also provides
“personal wircless service™ (as defined at 47 US.C. § 332(cX7X(C)(1)), because Halo provides
“cormercial mobile services,” “common carrier wireless exchange access services” andfor
“unlicensed wireless services” (as defined in 47 U.S.C. § 332(cX7)(C)(iii)). Halo is conducting
a-.ll of its activities by virtue and as a result of its federal authorization to provide service under its
RSA and also pursuant to the FCC's “blanket” permission to provide interstate service by wire or
radio in 47 CFR. § 63.01(a).!

8. The FCC has exclusive original jurisdiction to “authorize” the offering of purely
or predominately interstate telecommunications service. 47 U.S.C. § 214(&)—(d). The FCC’s rules
implementing this part of section 214' give automatic and advance permission for 2 common
carrier to provide interstate telecommunications service by wire or radio 50 long as the common
carrier has the necessary authorization for any radio frequencies that it uses to do so0. Unlike
many states overseeing intrastate services, the FCC does not require prior application for or

receipt of a “certificate.” See 47 CF.R. § 63.01(a). Therefore, even if and to the extent that any

! Authority for all domestic common carriers.
(=) Any party that would be a domestic intarstate communications conmmon carrier is authozized to provide
domestic, imtersiate services to any domestic point and to construct or operats any domestic transmission
line as long as it obtains all necessary authorizations from the Commission for use of radio frequencies.

MOTION TO DISMISS Paged
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of Halo's services involve “wireline” communications (which Halo denies), Halo has federa!
authority to provide interstate “wireline” service, including telephone exchange service and
exchange access service.

9. Only the FCC can decide whether any particular traffic is or is not “interstate’” and
subject to its exclusive original jurisdiction. See Service Storage & Transfer Co. v. Virginia, 359
US. 171, 178-79 (1959). The FCC is the exclusive “first decider” and must be the one to
. interpret, in the first instance, whether a particular ectivity falls within the certificates it has
issued. Id. at 177; see also Gray Lines Tour, Co. v. Interstate Commerce Com., 824 F.2d 811,
815 (9th Cir. 1987)" and Middlewest Motor Freight Bureau v. ICC, 867 F.2d 458, 459 (8th Cir.
1989).°
C. STATE REGULATORY AUTHORITIES HAVE NO JURISDICTION AND NO

POWER TO CONSTRUE OR INTERPRET THE BOUNDARIES OF

FEDERALLY ISSUED CERTIFICATES OR TO IMPOSE SANCTIONS FOR

OPERATIONS CLAIMED TO NOT BE “AUTHORIZED” BY THE FEDERAL

CERTIFICATE. -

10. Halos operations that involve commumications to or from end-points on the
PSTN in Teanessee are being conducted pursuant to FCC authorizations. Halo does not have, is
not required to have, cannot be compelled to seek or secure, and will not seek or secure, any state
permissions for such services unless and until the FCC requires Halo to do so. The TRA
completely lacks any jurisdiction and does not have the power to impose penalties, issue cease-

and-desist orders, require a bond, demand that Halo secure a state-level certificate or in any way

? “State regulatnry authorities may not assurne the power to interpret the boundaries of federally issued costificates
or o impose sanctions upon operations assertedly unauthorized by the federal certificite. Service Storage &
Mansfer Co. v. Virginia, 359 U.S. 171, 178-79, 3 L. Ed. 2d 717, 79 8. Cr. 714 (1959). The [federal lssuing agency)
is entitled to interpret, in the first instance, certificates it has issued, Service Storage, 359 U.S. at 177"

? “ITJinterpretations of federal certificates (which on their faces cover the aperations] should be made in the first
instance by the authority issuing the certificate and upon whom the Congress has placed the responsibility of
action.”

MOTION TO DISMISS ' Page5
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interfere with Halo’s federally-authorized activities. Nor can the TRA impose any obligations on
Halo relating to operations or compensetion, as the RCC has already occupied that field.

11.  Halo’s federal authorizations to provide wireless and jurisdictionally interstate
“wired” or “wireless™ service are nationwide in scope. The RSA is a single nationwide blanket
authorization. 'I‘he' authorization pursuant to 47 CFR. § 63.01(a) is single, unitary and
nationwide in scope. Halo is building a nationwide network and intends to provide service in
every region.

12.  If multiple state commissions took up these issues, it is highly likely several of
them would render inconsistent and conflicting rulings on Halo's nationwide business model and
characterization under the Communications Act. There is & distinct possibility that one state mﬁy
rule that Halo can provide service in a certain fashion and under certain specific circumstances,
while another state may hold that Halo cannot provide secvice at all, or must operate under
materially different rules. If every state demands a million dollar bond, then Halo's barrier fo
_ entry starts at $50,000,000. The clear result would be a hodge-podge of potentially different and
inconsistent regulatory requirements based on state-level interpretations of Halo’s ons wireless
RSA and Halo's FCC-granted authority to provide interstate secvice. There is one nationwide
CMRS license, and therefore, it cannot simuiltaneously mean several different and inconsistent
things, nor cdn it possibly grant different rights or duties depending on separate and inconsistent
rulings. by state commissions. A federal license cannot lawfully lead to any obligation to pay a
bond to a state commission as the price of exercising the federal right. This tribunal lacks subject
matter jurisdiction, and it has no personal jurisdiction over Halo, or Hald's business or property.

13.  The FCC has recognized that the possibility of multiple state proceedings — with

potential conflicting or inconsistent results on a state-by-state basis — can be so significant that it
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impedes investment, slows deployment and ultimately become a barrier to entry.* Halo insists
that the present proceeding — like the eight others existing in at least three other states — very
clearly presents this situation, and further insists that no state can take any action unless and until
the FCC expressly rules the states may do so.
14, If any person — the complainants or this tribunal — has some reason to believe that
Halo is providing & service that is not “permitted” by the FCC authorizations, that Halo should or
should not render a service or provide that service in only a specific manner, then as a matter of
law the sole venue for presentation of that question i8 the FCC itself. If thc complainants believe
they are entitled to access charges, then they must. first obtain a ruling from the FCC to the effect
that access charges are applicable here. Then, and only then, can they file a collection action
.be.fore the proper venue, prové that their tariffs do actually control and then prove up the

damages amount. The complainants cannot drag Halo before a state-leve] tribunal for litigation

4 See, e.g., Declaratory Ruling, In the Matter of Public Service Company of Oklahoma Request for Declaratory
Ruling, DA 88-544, § 24, 3 FCC Red 2327, 2329 (rel. Apr. 1988) (finding that “incousistent state regulation”
“would fmpede development of a uniform system of regulation for Commission licensees.™); Second Report and
Oxder, In the Matter of Amendment of Parts 2, 22 and 25 of the Commission’s Rules 1o Allocate Spectrum for, and to
Establisk Other Rules and Policies Pentaining t the Use of Radio Frequencies in a Land Moblle Satellite Service
Jor the Provision of Various Common Carrier Services; In the Marter of the Applications of GLOBAL LAND
MOBILE SAT-ELLITE, INC.; GLOBESAT EXFRESS; HUGHES COMMUNICATIONS MOBILE SATTELLITE,
INC.; MCCA AMERICAN SATELLITE SERVICE CORPORATION; MCCAW SPACE TECHNOLOGIES, INC.;
MOBILE SATELLITE CORPORATION: MOBILE SATELLITE SERVICE, INC.: NORTH AMERICAN MOBILE
SATELLITE, INC; OMNINET CORPORATION; SATELUITE MOBILE TELEPHONE CO.; SKY-LINK
CORPORATION; WISMER & BECKER/TRANSMIT COMMUNICATIONS, INC., Gen. Docket No. 84-1234 RM-
4247, File Nos. 1625-DSS-P/L-85 1626-DSS-F/L-85; File Nos. 1627-DSS-P/L-(50)-85 1628-DSS-P-{5)-85; File
No. 1629-DSS-P/L-85; File Nos. 1630-DSS-P/L-85 1631-D$S-P-85; File No. 1632-DSS-P/L-85; File Nos. 1633-
DSS-P/L-85 1634-D5S-P/L-85 1635-DSS-P/L-85; File Nos, 1636-DSS-P/L-85 1637-DSS-P/L-85 1638-D5S-P-85;
Flle Nos. 1639-DSS-P/LA-85 1640-DSS-P-85; File Nos. 1641-DSS-F/L-85 1642-DSS-P/L-85 1643-DSS-P/L-85
1644-DSS-P/L-85 1645-DSS-P/L-85; File Nos. 1646-DSS-P/1-85 1647-DSS-P/L-8S5; File Nos. 1648-DSS-P/L-85
1649-DSS-P/L-8S; File Nos. 1650-DSS-P/L-85 1651-DDS-P/L-8S 1652-DSS-P-85, FCC §6-552, ¥ 40, 2 RCC Red
485, 491 (rel. Jan. 1987) (finding that “permitting states to impose their individual regulatory schemes over” an FCC
licensee “would not only be impractical but would sericusly jeopardize the aperation of the sysiem. Requiring the
congortium to adherc to fifty potentially conflicting”™ standards “would render implementation” “virtually
impossible.”); Memorandurn Opinion and Order, Iit the Matter of Petition for Reconsideration of Amendment.of
Parts 2 and 73 of the Commission’s Rules Concerning Use of Subsidiary Communications Authorization, BC
Docket No. 82-536, FCC 84-187, ¥ 20, 98 F.C.C.2d 792, 800 (rel. May 1984) (finding that individual state
regulations over a wireless service can impede or create & barrier to eatry when the network is regional or national,
and that state regulations over a nationwide network would constitute a direct burden on interstate communications).
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over the scope of Halo’s foderal permissions. No state commission has the jurisdiction to address
this question or to iuterpret Halo’s FCC anthorizations and then find some putative “exception”
or “limitation” that is then used to subject Halo to state licensing requirements, state-level eatry
regulation, state rate regulation or a state order to pay intrastate zocess charges.®

15.  Nor can a state commission require Halo to develop some means by which to
separate its operations between “interstate” and “interstate.” “Sexvice providers are not required
to develop 2 mechanism for distinguishing between interstate and intrastate commiunications
merely to provide state commissions with an intrastate communication they can then regulate.”
Minn, PUC v. FCC, 483 F.3d 570, 578 (8th Cir. 2007). Finally, no state commission can require
Hilo to post a bond to secure payment of some as-yet unliquidated amourit of putative. access
charge liability. - '

16.  Every Count and the entirety of complainants’ request for relief inescapably and
completely raises questions and issues within (a) the BCC's exclusive original jurisdiction over
market entry (licensing) of radio based services, (b) the FCC's exclusive original jurisdiction and
_power to prescribe rules relating to the process for and rules govemning “interconnection™ -

between radio service providers and local exchange carriers, (c) the FCC’s exclusive original

3 Although the complaint requests a declaration that the iritrastate tariffs apply and an order that Halo pay them, the
first-order question is whether this cammission has the power to even tousider the matier. Since the commission
completely lacks jurisdiction over Halo, it cannot. The question whether the complainants’ intrastate access tariffs
can or could apply starts. (but does not end) only if the absolute prohibition against access charges for non-access
traffic in 47 C.F.R. § 20.11(d) docs not apply. The TRA has no jurisdiction ar power to interpret or apply 47 CER.:
§ 20.11 at all. The TRA most certainly lacks the pawer to find unstated exceptions or Limitations to the FCC's
holding and rules providing that if a call is processed by a base station in the same MTA as the terminating location
then it is intraMTA and subject to § 251(b)(5) and not the sccess regime. Se¢ First Report and Order,
Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket Nos. 96-98
and 95-185, { 1044, 11 FCOC Red 15499 (“Local Competition Order”) (subsequent history oniltted) (“...For
administrative convenience, the location of the initial cell site whea » call begins shall be used as-the determinent of
the geographic location of the mobile customer., As an aliemative, LECs and CMRS providers can use the point of
intercannection between the twa carriers at the beginning of the call to determine ths Jocation of the mobiie caller or
called party.”). The complainants® argument and position entirely depends on the proposition that these binding
federal rules do not apply, based on some inherent or potential “exception” or “interpretation” that lias not yet been
articulated by the FCC, Their jurisdictional problem is that only the FCC can “find” this asserted exception.
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jurisdiction over market entry to provide interstate communications services by wire andfor
radio, and/or (d) the FCC’s exclusive original jurisdiction to prescribe “compensation” terms
govemed by sections 201, 251(b)(S) and 251(g). See § 251(d)(1)° and § 251(g).”

17.  The FCC has exclusive original jurisdiction over communications by wire or
radiq that are interstate. See 47 U.S.C. § 152, Additionally, under section 152 (also cafled
“Section 2 of the Act”), the FCC has exclusive original jurisdiction over the authorization to
communicate by radio on an interstate or intrastate basis and then the exclusive jurisdiction over
regulation of radio communications themselves. See, e.g., 47 .U.S.C. §8 152(a), 201, 202, 203,
214, 332.

18.  Section 152(b) originally reserved rights to the states to regulate intrastate
communication service by wire or radio. Section 332(c)(3) (passed in 1993) exprestly preampted.
state regulation over market entry and the rates charged by mobile service providers. Section
332(c)(7) allows state and local governments to retain some zoning aﬁ'thoxity over “siting” of
“personal wireless service facilities,” but section 332(c)(7)(B)()(II) expressly denies any state or

local government the power to take any action that prohibits or has the effect of prohibiting the

pfovision of personal wireless services. Halo provides personal wireless services, and thus, no

§ IMPLEMERTATION. (1) IN GENERAL.~Within 6 months after the date of enactment of the Telecommunications Act
of 1996, the Commission shali complete afl actions necessary to establish regulations to implement the requirements

of thie eantinn



state or local government may prohibit, or take action that has the effect of prohibiting, Halo’s
provision of its service. The complainants are each contending that Halo lacks aythority to
provide its personal wircless service (CMRS), and they are secking or intend to seek a state
regulatory authority 6rder that Halo “cease and desist” from using its ﬂready-installed facilities
to provide its personal wireless services. Therefore, the complainants are requesting that a state
prohibit, or take action having the effect of prohibiting, Halo’s petsonal wireless service.

19.  States bave no authority, and have never had the authority, to authorize or
regulate the use of radio spectrum. The FCC has exclusive original jurisdiction over radio
matters, including whether to authorize the use of radio spectrum and the purposes and ends for
which any spectrum is used. If a party contends that a spectrum licénsee is acting in a manner
inconsistent with the scope of its radio station auth&ﬁzaﬁon. then the sole and exclusive venue to
resolve and address that contention is the. FCC. The complainants, however, contend in various
waysthatHalohcksauthoﬁtymusespecnnmmduhsﬁederdﬁmmﬂlatits license does
not contemplate or authorize the services Halo is providing. The complainants are requesting that
the TRA “interpret” the scope of Halo's federal rights to use radio spectrum and/or provide
jurisdictionally interstate service in a limiting fashion so as to exclude the activities they
complain of, and then impose state-level regulations and orders on that activity, including a
“cease and desist” requirement pending state certification. The TRA completely lacks this power.

20. State regulatory authorities do not have and may not assume the power to
interpret the boundaries of federally issued certificates or to impose sanctions upon operations
assertedly unauthorized by the federal certificate. See Service Storage & Transfer Co. v.
Virginia, supra 359 U.S. at 178-79. The FCC is the exclusive “first decider” and must be the one

to interpret, in the first instance, certificates it has issued. Id. at 177; Gray Lines Tour, Co. v.
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Interstate Commerce Com., supra 824 F.2d at 815; Middlewest Motor Freight Bureau v. ICC,
supra 867 F.2d at 459.

21. A person may bring an action complaining of a violation of the Communications
Act pursuant to section 206. The petitioner has a choice of whether to bring the action in federal
court under section 207, or before the FCC under section 208. The complaint is ultimately, and
essentially an assertion that Halo is violating the Communications Act, exceeding the scope of its
federal authorizations and conducting activity that incurs an access charge because of claimed
“exoeptions” or “interpretations” of the Communications Act and FCC rules, The complaint is
dressed up using state law claiins, but it is in fact, and must be construed to be, a section 206
complaint becavse if Halo’s activities do fall under its anthorizations and do not incur an access
charge under federal law, then no contrary state laws or rules can lawfully be enforced. There is,
however, no provision and no authority, that would allow a party to file a case with a state
regulatory authority alleging a violation of the Communications Act or FCC rules, or secking a
declaratory ruling invalving questions about the Communications Act or FCC rules.

22.  State commissions have some residual jurisdiction over purely intrastate
communications under section 152(b). That authority, however, was considerably reduced by the
passage of the 1993 amendments to the Communications Act which expressly puunpte;i state-
level regulation of or _ms.triction of market entry and state-level regulation of wireless setvxoe
rates. Further, the 1996 amendments to the Act even further circumscribed state commission
authority, even for purely inn';tsmte activity. See AT&T Corp. v. lowa Utils. Bd., 525 U,S. 366,

378, n. 6 (1999).° Congress delegated only certrin duties and powers to state commissions as part

! “JUSTICE BREYER appeals to our cases which say that there is & *‘presumption against the pre-emption of state
police power regulitions,” post, at 10, quoring from Cipollone v, Liggett Group, Inc., 505 U.S. 504, 518, 120 L. Ed.
2d 407, 112 8. Ct, 2608 (1992), and that there must be *‘clear and manifest’ showing of congressions! intent o
supplant traditional state police powers,” post, at 10, quoting fram Rice v. Santa Fe Elevator Corp., 331 U.S. 218,
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of the 1996 amendments, and then required that when states are exercising these limited duties
they limit the activity to implementing the FCC's rules.” The complaint does not claim to be
founded on section 252 of the Communications Act, and thus, the TRA completely lacks
jurisdiction because all of the issues raised are ROC-exclusive issues that do not fall within the
states’ remaining residual power or their delegated authority. In any event, the complainants are
essentially and ultimately reqtiesting that the TRA igriore and effectively overturn the FCC's
rules and specific parts of the Communications Act. The TRA lacks the power and the
" jurisdiction to accept the complaint becavse it cannot even begin to consider whether it should do
what the complainants request. .

23.  Unlike many other commercial radio networks, Halo's network is all “Intemmet
Protocol” (“IP") based, which means that it incorporates the most modern technology. The
network supports both “voice” service and “broadband™ Internet or private IP network based
sexvices. The network vses what is known as “Wi-MAX,” which is one of the two competing
“Fourth Generation” (“4G") IP-based radio based services (the other being “LTE"). Complaint §
70.

Wﬂmmmmmuwmmmmmm pwclpwonm
the administration of the new federa! regime is to be guldad by foderal-agency regulitions. If there is any
“presumption” applicable to this question, It should arise from the fact that a federal program administered by 50
mdepeademm:geucmuwpusingme.muppulsbybothIUSHCBTHOMASdeUSTICBBREYER
to what might loosely be called “States’ rights” are most peculiar, since there is no doubt, even under their view,
that if the federal courts believe a state connmauon is not mgulatmg in uceordmcc wnth fedenl pohcy they may .
bringxttolwel h.: 5, at bots . wed ta ) ]

‘BOOUT WHSATNC

FCCafmcmbeevmmoremuicuvethmdmedmwnhythccm butithtolpaxkapmonate
“Statcs' rights” debate over that dezail.” (emphasis added)

'l-hloacknowledgestlmemat‘nwmmmwhuemto-lcvclmleambeappﬂedaspmohistaxbxmonor
ina'pou-[CAdispum But those rules caanot be inconsistent with BCC regulations, and they cannot serve to
override any provision in the Communications Act. In any event, the complaint is not founded on § 252 and it does
not purport to be a § 252(b) arbitration petition or a post-ICA dispute,
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24.  Because Halo has deployed and is seeking to use the kind of “new technologies
and services” addressed by 47 U.S.C. § 157, which are presumptively in the public interest, the
FCC is the sole entity that can resolve any questions about whether Halo has the “authority” to
provide services using this technology. Under section 157(a), “{alny person or party (other than
the [FCC]) who opposes a.new technology or servico proposed to be permitted under this Act
shall have the borden to demonstrate that such proposal is inconsistent with the public interest.”
47 US.C. § 157(a). The FCC (to the exclusion of the states) has exclusive original jurisdiction to
“determine whether any new technology or service propesed in a petition or application is in the
public interest within one year after such petition or application is filed.” Id. at § 157(b). The
complaint effectively requests that this state tribunal hold that Halo’s new technology services
should oot be allowed, unless Halo submits to multiple state-level "public interest"
determinations and complies with each individual state's “conditions.” The Communications Act
does not countenance or allow this kind of state-level proceeding: The states have been
preempted and have no regulatory role,

25.  Further, Halo's new technology also supports “broadband” information service.
The FCC has declared that wireless-based broadband information services are jurisdictionally
interstate and subject to the FCC's exclusive original jurisdiction, to the ;xclusion of the. states. '

26.  Under the FCC's rules, when carriers are {ndi:eeay interconnected, afl “non-
access” traffic is subject to a “no compensation” regime unless and until the indirectly

interconnected carriers enter into a written ICA." The FCC has promulgated a rule allowing

' Declaratory Ruling, Appropriate Regulatory Treatmens for Broadband Access to the Internat Over Wireless
Networks, WT (7-53, 22 FCC Rcd 5901, 5911, 9.28 (2007).

U See Declarstory Ruling and Report and Order, In the Matier of Developing a Unified Intercarrier Compeénsation
Regime, T-Mobile et al. Petition for Declaratory Ruling Regarding Incumbent LEC Wireless Tereination Tariffs,
CC Dacket 01-92, FCC 05-42, note 57 20 FOC Red 4855 (2005) (“T-Mobile Order”). (“Under the amended rules,
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ILECs to send a written “request for interconnection™ that “invoke[s] the negotiation and
arbitration procedures contained in § 252 of the Act” to'a CMRS provider. See 47 CFR §
20.11(e). At that point, the carriers must negotiate terms implementing their respective duties
under section 251(a), (b) and, if applicable, (c). If the parties are unable to resolve all issues
through negotiation, the incumbent tﬁay request that the CMRS provider “submit to arbitration
by the state commission.” See 47 C.F.R. § 20.11(¢).

27.  The ILEC complainants have not implemented this FCC-prescribed remedy, and
they do not base any part of their complaint on an assertion that Halo and the complainants are
operating within the section 252 context. The complaint is not based on the TRA's arbitral
powers under section 252(b) or its power to approve interconnection agrecments under § 252().
This is not a “section 252" proceeding, and therefore, the TRA cannot assert.or find jurisdiction
based on section 252.

28. The FCC has promulgated a rule (47 C.F.R. § 20.11(d)) that prohibits local
excha.ngé carriers from iroposing access charges pursnant to tariff on “r;on access” traffic. In the
order promulgating the rule, the FCC also reiterated its definitions of “access” and “ngn-
access."? Further, under the Comntunications Act, “exchange access” charges apply only to
“telephone toll service” and the FCC's rules and rulings have specifically set out the limited

circumstanc;m under which a CMRS provider will be providing “telephone toll service,” and

however, in the absence of a request for an interconnection agreement, no compensation is owed fot termination.”)

'* See T-Mobile Order, note 6 (FCC 2005) (“the term “non-sccess: traffic” refers to traffic not subject to the

interstate or intrastate access cliarge regimes, including traffic subject to section 251(b)(5) of the Act and ISP-bound
teaffic.”)
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thus, potentially subject to access charges.” If the complainants want to secure a change to the
FCC's rules, they must apply to the FCC.}

29.  The complainants deny that Halo is “wireless” and/or “CMRS" and they also at
least implicitly assert that the traffic is not “non-access” traffic, and therefore, not subject to the
prohibition on access billings in 47 C.F.R. § 20.11(d). The states do not have any authority o
interpret, apply, enforce or construe section 47 C.F.R. § 20.11, because it derives from the FCC's
exclusive authority under soction 201 and section 332. Therefore, the complainants* attempt to
submit this issue to a venue other than the FCC and have a state commission ignore, reject or
amend the FCC’s rules is improper because it necessarily rests on state level jurisdiction over
these questions when there is no such jurisdiction.

30. The complainants’ state regulatory authority filing seeks extraordinary relief

‘based on their interpretations of Halo’s federal authorizations and Halo’s insistence that the

B See Local Competition Order § 1043 and note 2485:

1043, Under our existing practice, most traffic between LECs and CMRS providers is not subject fo interstate access
charges unless it js carried by an IXC, with the exception of certain interstate interexchange scrvice provided by
CMRS cartiers, such as some “roaming” twffic that transits incombent LECs® switching Facilities, which is subject
10 interseats access charges.

Note 2485: “{SJome cellular carriers provide their customers with a service whereby a call to a subscriber's local
cellular pumber will be routed to them over interstate facilities when the customer is ‘roaming’ in & cellular system
in another state. In this case, the cellular carder is providing not local exchange service but interstate, interexchange.
sarvice. In this and other situations where a cellular company is offering interstate, interexchange service, the local
telephone company providing interconnection is providing exchange access to an interexchange camier and may
expect 1o be paid the appropriate access charge . . . . Therefore, to the extent that & cellular operator does provide
interexchange service through switching facilities provided by a telephone company, its obligation to pay carrier’s
carries” carrier [*access’] chaiges is defined by § 69.5(b) of our rles™ The Need to Promote Competition and
Efficient Use of Spectrum for Radio Common Carrler Services, 59 RR 2d 1275, 1284-85 n.3 (1986).5ez also
Implementation of Sections I(n} and 332 of the Communications Act, Regulatory Treaiment-of Mobile Service, GN
Docket No. 93-252, Second Report and Order, 9 FOC'Red 1411, 1497-98 (1994) (concluding that there should be
.no distinction between incumbent LECs® interconnection arrangements with cellular carriers and those with other
CMRS providers).

" See, e.g., Order on Remand and Report and Order, Intercarrier Compensation for 1SP-Bound Traffic, CC Docket
Nos, 96-98, 9968, 16 FCC Red 9151, 9171-72, pars. 82 (2001) (/SP Remand Order), remanded but not vacated by
WorldCom, Inc. v. FCC, 288 F.3d 429, 432 (D.C. Cir. 2002) (stating “[bJecause we now exercise our authority
under section 201 to determine the appropriate intercarrier compensation for ISP-bound traffic, however, state
commissions will no longer bave authority to address this issne.')
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complainants honor the federal rules. The entire matter is subject to the exclusive original

jurisdiction of the FCC, and the state completely lacks jurisdiction.

D. STATES HAVE NO JURISDICTION TO DECIDE IF A CUSTOMER IS OR IS
NOT AN ESP OR IF ACCESS IS DUE FOR TRAFFIC TO OR FROM AN
ENTITY THAT CLAIMS ESP STATUS.

31.  Complainants imply that Halo cannot serve nor has no authority to serve ESPs,
such as the alleged customer Transcorn, and that Halo’s service is “illegal.” Thus, the complaint
effectively asserts that Halo is not authorized to provide service to an ESP and secks a state
commission order that Halo “cease and desist” from operating its business. Complaint §J 58-61,
64; 74-79. The complainants have also effectively raised the issue by claiming that the majority
of Halo's traffic is subject to access charges. Complaiat Y 58-60, 64-73, and 81-86.

32.  This specific issue is within the RCC's exclusive original jurisdicﬁon because the
complainants are raising the issue in connection with one alleged Halo customer that even the
complainants admit clgims to be an Enhanced Service Provider. ESPs’ services to their

customers have been held to be jurisdictionally interstate, and not subject to state regulstion.”

1S The complainants admit that this alleged customer claims ESP statws. ESP traffic is jurisdictionally interstate
because it melds a tiaditional circuit-switched local telephone call over the PSTN and Halo's and its ESP customer’s
packet switched IP-based Interaet communication. See e.g., Declaratory Ruling, Implementation of the Local
Competltion Provisions in the Telecommunlications Act of 1996, Inter-Carrier Compensation for ISP-Bound Traffic,
CC Docket Nos. 96-98 and 99-68, FOC 99-38, { 18, 14 FCC Red 3689, 3702 (1999) vacated and remanded other
grounds, Bell Atlantic Tel. Cos. v. FCC, 206 F.3d 1 (D.C, Cir. 2000); Order on Remand, /mplementation of the
Local Competition Provisions in the Telecommunications Act of 1996, Inter-Carrier Compensation for ISP-Bound'
Traffic, CC Docket Nos. 96-98 and $9-68, FCC 01-131,1 52, 16 FOC Red 9151, 9175, remanded but not vacated by
WorldCom, Inc. v. FCC, 288 F.3d 429, 432 (D.C. Cir. 2002). Even though the D.C. Cincuit reversed these early FCC
orders, it has consistently accepted that “Internet” communications are wholly and exclisively interstate: Sece
WorldCom, 288 F.3d at 431; Beil Adlantic, 206 F3d at § (“There is no dispute that the Commission hds historically
been justificd in relying on this method whena determining whether a particalar communication is jurisdictionally
intacstate.™) The D.C. Circuit cleardy adopted #nd spproved the FOC's juriedictional finding in Core
Communications v. FCC, 592 F.3d 139, 144 (D.C. Cir, 2010). In other contexts, the FCC has likewise found that
services that offer access t the Internet are jurisdictionally intcratate services. In 1998, for example, the RCC found
that ADSL service is jurisdictionally interstats. See Memorandum Opinjon and Oider, GTE Tel. Operating Cos., cc
Docket No. 98-79, 13 FCC Red 22466, 22481, 1 28 (1998) (finding that GTE's ADSL service is subject to federal
jurisdiction and is .an interstats service); Declarwtory Ruling and Notice of Proposed Rulemaking, Inquiry
Concerning High-Speed Access 1o the Internei Over Cable.and Other Facilities, GN Docket No. 00-185, CS Docket
No. 02-52, 17 FCC Red 4798, 4832, 1. 59 (2002) (finding that, “on an end-to-end analysis,” “cable modem service
is an interstate information service™); Wireline Broadband Internet Access Order, 20 FCC Red 14853 at 14914,
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33.  Regulatory classification as an ESP vel non is based exclusively on federal law,
and therefore, the question of whether this alleged customer is — or is not — an ESP can only be
resolved by the FCC. In the same way the TRA cannot interpret the scope of Halo’s federal
rights, the TRA lacks jurisdiction or authority to deterrnine this alleged customer’s regulatory
classification under federal law. The FCC has preempted state commis_sion authority over ESPs
and ESP services, which necessarily means that a state commission cannot undertake to decide in
the first instance that an entity “i§ not” an “ESP” except in certain narrow circumstances not
preseat hege:

34.  Under binding FCC rules and the Communications Act, enhanced/information
services are by definition not “common carrier” services, nor are they “telecommunications” or a
“telecommunications service.” The TRA completely lacks jurisdiction to take up the questions of
whether Halo’s purported ESP customer “should” or “can” be treated as “not ESP”” and instead
deemed to be “IXC." The TRA cannot determine whether Halo has “authority” to serve an ESP,
or whether intrastate access “should” or “can” be applied to any traffic associated with a putative
ESP. Only the FCC can decide (a) whether this elleged entity “is™ or “is not” an ESP, and (b)
whether exchange access charges can be applied to this traffic. Finally, ESPs’ services are
jurisdictionally interstate, and therefore, there cannot be any “intrastate communications sexvice”
in any cvent until the FCC says that is a legal possibility. The TRA completely lacks jurisdiction

over the entire question.

para. 110 (2005), aff'd by Brand X, 545 U.S. 967; Declaratory Ruling, Appropriate Regulaiory Treatmént for
Broadband Access to the Internet Over Wireless Networks, WT 07-53, 22 FCC. Red 5901, 5911, § 28 (2007);
Memorandum Opinion and Order, United Power Line Council’s Petition for Declaratory Ruling Regarding the
Classification of Broadband over Power Line Internet Access Service as an Informatian Service, WC 06-10, 21 FCC
Red 13281, 13288, 1 11 (2006). The FOC likewise held that VoIP services are jurisdictionally interstate, employing
the same end-to-end analysis reflected in those other orders. Vonage Order, 19 FCC Red at 2241314, 1 17-18.
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35. The service that a common carrier (such as Halo) provides to an ESP has also
been held to be jurisdictionally interstate. See, e.g., Core Communs., Inc. v. FCC, 592 F.3d 139
(D.C. Cir. 2010). Thius, Halo’s service to this purported customer that (according to the
complainants) claims ESP status is jurisdictionally interstate and is not subject to state review or
regulation, As a result, no state can lawfully prohibit or restrict Halo’s market exitry to provide
service to ESPs by imposing a state certification requirement or xmposmg state-level regulations,
requirements or restrictions. A state commission completely lacks any jurisdiction or power to
order a carrier to “cease and desist” from providing a jurigdictionally interstate service,
particularly when it is being provided pursuant to an FCC license or blanket permission.

36. The FCC hias expressly ruled in several cascs that CMRS -providers may support
" “ISP" traffic,'® and the FOC has made special provisions in its rules that expressly allow CMRS:
providers to serve ESPs by being a “numbering partner” for them. Indeed, the FCC required
LECs like the complainants to “port” numbers in to a CMRS provider, upon request, when the
CMRS provider is serving the BSP, and the FCC made special provisions within its “porting”
rules to account for CMRS telephone exchange service to ESPs.!” The complainants® attempts to
obtain contrary and inconsistent rulings at the state level unlawﬁdly intrude on the FCC's

exclusive original jurisdiction and constitute an impermissible collateral attack.

16 Se¢ T-Mobile Order, n. 6 (defining “non-sccess traffic™ as including “ISP-bound™ traffic).

17 See Report and Order, Declaratory Ruling, Order an Remand, and Notice of Proposed Rulemaking, In the Matter
of Telephone Number Requirements for IP-Enabled Services Providers; Local Number Portability Porting Interval
and Validation Requirements; IP-Enabled Services; Telsphone Number Portability; CTIA Petitions for Declaratory
Ruling on Wiréline-Wireless Porting Issues; Final Regulatory Flexibility Analysis; Numbering Resource
Optimization, WC Docket No. 07-243; CC Docket Nos. 95-116, 99-200; WC Docket Nos. 04-36, 07-244, FCC 07-
188, 9 34-35, 22 FCC Red 19531, 19549-19550 (2007); Smell Entity Compliance Guide, Local Number Portability
(LNP), CC Docket Nos. 95-116, 99-200, WC Dacket Nos. 07-243, (7-244, 04-36, DA 08-1317, 11 3-4 (2008),
available at hitp2/hraunfoss.fcc.goviedocs_public/attackmatciVDA-08-1317A1.pdl. See also 47 CFR. §§
52.23¢h)(1), (2), 52.31, 52.34.
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37.  Complainants assert access charges are due because Halo is transmitting trafﬁ;:
from an entity claiming ESP status whose traffic may include calls that “actually” originate from
another [ocation and when viewed “end-to-end” the traffic is “interexchange.” They then say
some of the traffic is intrastate. Complaint § 83. However, the Act makes clear that traffic to and
from ESPs is exempt from access charges notwithstanding any “interexchange” characteristic.
The reason is that ESPs provide “information service™ which is not a telecommunications service
and as a consequence cannot be “telephone toll” which as a matter of law is the only kind of
traffic subject to access charges. Further, the RCC has exercised its exclusive § 201 jurisdiction
to promulgate rules addressing the “appropriate” intercarrier compensation as between two
common carriers that collaborate to support a call o or from an ESP. The TRA has no
jurisdictional basis to address whether the FCC's rules apply ar do not apply, since one can only
begin to start addressing the “access™ question after one decides the FCC's “wireless” rules and
" the so-called “ESP Bxemption™ do not apply. These, however, are FCC-exclusive issues, and the

TRA lacks jurisdiction over them, and it also lacks personal jurisdiction over Halo.

38,  ‘The foregoing is particularly so given that Halo asserts it is providing a fedecally-
authorized “wireless” “CMRS" service to the putative BSP. Even if, however, Halo's service to
the ESP is wrongly cou"sidewd to be “wireline,” it is still “Sterstate” wxmlmc until the FCC says

- jt is not, given that Halo has automatic and advance permission to serve ESPs under 47 CE.R. §
63.01(s). Complainants’ assertion that Halo “lacks authority” to serve ESPs. unless and until
Halo obtains a state-level cértificate, and their attempts to obtain a state commiission ruling that
this is so, therefore, unlawfully intrudes on and frustrates Halo's interstate authorization from the

FCC and by extension the FCC's exclusive original jurisdiction over this dispute. The

968106
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complainants’ request for a state commission “cease and desist” order is plainly a request that the

state prohibit a personal wircless service, in violation of § 332(cX(7).

E. STATE COMMISSIONS LACK JURISDICTION TO CONTEMPLATE
WHETHER TO ORDER OR AUTHORIZE BLOCKING OF CMRS OR
INTERSTATE TRAFFIC. '

39.  The complainants, in the “request for relief,” request an “order” by the TRA
authorizing them to block Halo traffic. Request for Relief § 6. They are asking the TRA to
approve blocking of jurisdictionally interstate service, and they seek to deny Halo the benefits of
its federal right to interconnection as a CMRS provider. Any state order would be void. Further,
any action by the complainants in reliance en such order would result in damages to Halo.

40. Blocking is an unjust and unreasonable practice under section 201(b). The
complainants scck state-level permission to violate section 201(b) of the Communications Actby
engaging in the unjust and unreasonable practice of blocking interstate traffic or CMRS traffic
without advance permission by the FCC. This is obviously not something & state can or should
do. The FCC has ruled that camicrs cannot block interstate traffic absent specific FCC
authorization and doing so is an unjust and unreasonable practice that violates section 201(b).
See, e.g., Declaratory Ruling and Order, In the Matter of Establishing Just and Reasonable Rates

for Local Exchange Carriers, Call Blocking by Carriers, WC Docket No. 07-135, DA 07-2863,
9 56, 22 FCC Red 11629 (cel. June 28, 2007);® Memorandum Opinion and Order,
Telecommunications Research and Action Center and Consumer Acu'on v. Central Corporation

et al,, File Nos. E-88-104, E-88-105, BE-88-106, E-88-107, E-88-108, DA 89-237, §f 12, 15, 4

"8 «,_.call blocking is an unjust and unreasonable practice under section 201(b) of the Act...Specifically,
Commission precedent provides that no carriers, including interexchange cerriers, may block, choke, reduce or
festrict traffic in any way."
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FCC Red 2157, 2159 (1989) (Common Carrier Bureau).'” Sirarly, no state can grant permission
for a LEC to not interconnect (or to disconnect interconnection) that exists pursuant to section
332(c)(1)Y(B). A LECs’ disconnection of a CMRS provider would violate section 201, because
section 332(c)(1)(B) rests on and incorporates section 201.

41.  Any block would also violate section 201(b) for a separate and different reason.
As explained elsewhere, complainants assert that some of the traffic is “wireline originated™
“toll” traffic, They claim the right to block passage of this treffic basea on state law. The cited
state rules and laws do not apply to this set of ciroumstances, but even if they did, they would be
pre-empted given that the traffic is interstate,” given that even according to the complainants the
traffic is VoIP traffic coming from one of Halo's customers for whom Halo serves as a
“numbering partner.” The complainants would end up blocking what they acknowledge to be
VolIP traffic, and that is a violation of section 201(b).*"

42.  Blocking in this situation without advance FCC permission is also a violation of

the FCC’s rules implementing section 214 of the Commmuications Act (47 C.FR. §§

1% A fter consideration of the acguments and evidence advanced by the parties to this proceeding, we are persuaded
that the practice of call blocking, coupled with a fuilire to provide adéquate consumer information, is urjust and
urceasonable i violation of Section 201(b) of the Act...We find thet call blocking of telephones presubscribed to
the defendant AOS providers or other carriers is an unlawful pracdice. Accordingly, we order the compisinants to
discontinue this practice immediately. The complainants must amend their contracts with call aggregators to prohibic
call blocking by the call aggregator within thitty days of the effective date of this Order.”

2 Halo is niot st this point answering or rising any potential defenses or affirmative defenses. Halo is assering lack
of jurisdiction to decide whether the traffic is “not” intérstate. Thus, Halo does not bear any burden of proof, Nor,
sicictly spoaking, can the complainants be given the burden or opportunity to “prove” in this proceeding that the
traffic is intrastate. The commission simply cannot consider any of this, for it lacks jurisdiction over the entite
question of whether the traffic is “not interstate.” In any evesit, cven the complainants acknowledge in 68 that
under their own theory at least some of the traffic is interstatc. This commission cannot authorize blacking of
imterstate and/or CMRS traffic.

2 See Order, In the Matter of Madison River Communications, LLC and affiliated compariies, File No. EB-05-TH-
0110; Acct. No. 200532080126; FRN: 0004334082, DA 05-543, 20 PCC Red 4295, 4296 €2005) (Enforcement
Buresiu) (Investigation and consent order regarding violation of § 201(b) with respect to the “blocking of Voice over
Internet Protocol (“VoIP™) applications, thereby affecting customers® ability to uss VoIP through one or more VoIP
service providers.”) .
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63.60(b)(5), 63.62(b) and (¢) and 63.501). Part 63 rules address a carrier’s desire to cease the
interchange of traffic with another carrier, and that is precisely what would occur here. Under
FCC rules, a carrier that wants to cease interchanging traffic must seck advance permission from
the FCC to do 5o, and there are specific showings that must be made. See, e.g., 47 CFR. §
63.60(b)(5), § 63.62(b) and (e), § 63.501. In this regard, the applicant must state whether any
other carriers consent (§ 63.501(p)).22 Halo does not so consent.

43.  Any decision by the complainants to proceed with blocking under the auspices of
a void state order would be a clear violation of these rules. The FCC would MIy be
interested in knowing what the state wWon thinks about the topic, but a void state
commission “order” could not possibly immunize the carrier from damages.

44.  The state does not fiave jurisdiction over section 214 or the FCC’s rulés relating to
the interchange of interstate and/or CMRS traffic. Any state order purporting to anthorize the
blocking of interstate and/or traffic would be void, and provide no basis for immunity if the
complainants then proceed to block. While the FCC may consider a state commission’s opinion,

it has no binding effect. Gray Lines Tour, .mpr'u 824 F.2d at 815;® Motorola Communications &

 The applicant must also give notice o the involved state commission. 47 C.F.R. § 63.71(a). The state commission
can presumwbly become a party to the FCC proceeding and comment on the application. These rules do not
contemplate an applicant seeking & state regulator’s permission to cease interchange of interstate traffic in the first
instance.

B “The question, bowever, is not whether deference should be accorded a decision of the Nevada Commission. The
fuestion is one of jurisdiction. The issue which the ICC was called upon to decide was whether the Hoover Dam
tours, as conducted by the interstate carriers, were within the scope of the operating suthority the camiers held under
their ICC: certificates. The resolution of that question is within the jurisdiction of the ICC. HNSState regulatory
authotitics may not assuine the power to interpret the boundaries of federally issued certificates or to impose
sanctions upon operations assertedly unauthorized by the federal certificate. Service Storage & Trarigfer Co. v.
Virginia, 359 U.S. 171, 178-79, 3 L. Ed, 2d 717, 79 S. Ct. 714 (1959). The ICC is entitled to interpret, in the first
instance, certificates it has issued. Service Storage, 359 U.S. at 177; see also E.E.O.C. v. Children‘s Hospital
Maedical Center of Northern California, 719 F.2d 1426, 1429 (Sth Cir. 1983) ("the question of jurisdiction is, in the
first instance, for the agency and not ths courts”). The ICC correctly determined that it had jurisdiction to determine
whether the Hoover Dam tours ay conducted by ACT, Interstate and Happy Time were valid interstate operations
within the scope of thelr ICC-{ssued certificates. The determination by the ICC that these interstate caniers were
operating within the scope of their ICC certificates, notwithstanding the decision of the Nevada Commission, did not
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Electronics, Inc. v. Mississippi Public Service Com., 515 F. Supp. 793, 795-796 (S.D. Miss.
1979), aff'd Motorola Communications v. Mississippi Public Service, Comm., 648 F:2d 1350 (5"
Cir. 1981).* The TRA has no jurisdiction over the request to “order”” blocking and the mattes
must be dismissed.

F. THE TRA’S JURISDICTION UNDER STATE LAW.

45. The TRA is a state regplatory agency organized pursuant to the laws of
Temmessee.® As a state agency, the TRA is wholly a creature of statute.® Iis jurisdiction is
limited to the specific persons and issues identified in its enabling legislation.” Although the
TRA’s authority and jurisdiction can be modified by judicial interpretations of the enabling

legislation, the TRA may not expand its jurisdiction unilaterally or address matters or partics

violate the policy statements contained withia 49 U.S.C. § 10101.”

M wThis Court, having considered the arguments of the partics, views the Mississippi Public Servics Commission's
application of Miss.Code § 77-3-3 (1972) to plalntiff Motorola as an illegal attompt to usurp jurisdiction to regulste
commpnication activity that is preempted by the Federal Communications Commission.. ... The FCC has exclasive
jurisdiction to ‘clagsify radio stations ... prescribe the nature of the service to be rendered by each class of licensed
stations and each station within any class ... encourage the larger and more efficient use of radio in the public
interest ... (and) make such rules and regulations asd prescribe such restrictions and conditions o a8 Yy be
necessary to carry out the pravisions of this Act...." 47 U.S.C. § 303(a), (), (g). () (1970)."

* See Tenn, Cods Ann. § 65-4-104,

¥ See Tennessee Pub. Serv. Comm'n v, §. Ry. Co., 554 8,W.2d 612, 613 (Tenn. 1977) (bolding “fa]ny authority
exercised by the Public Service Comtmission must be as the result of an expross grant of authority by statute or arige
by necessary implication from the expressed statutory grant of power”); see also Tennessée Cable Television Ass'n
v. Tennessee Pub. Serv. Comm', 844 S.W.24 151, 139 (Tenn, Ct. App. 1992) (sffirming “the Commission's powtrs
remain rooted in its enabling legislation, and so its actions must be harmonious and consistent with its statutory
-authority™) (intcrnal citations omitied); and BellSouth Telecommunications, Inc. v. Greer, 972 S.W.2d 663, 680
(Tenn. Ct. App. 1997) (affinming “it (The Commission] has no authority or power except that found in the statutes”).

1 See Williams v. Am. Plan Corp., 216 Tenn, 435, 443, 392 S.W.2d 920, 924 (1965) (holding “it is thic gencral rule
that no intert may be imputed to the legislature in the enactment of a statute other than such as sapported by the face
of the statute within itself’); see also Wayne County v. Tennessee Solid Waste Dispasal Control Bd., 756 S.W2d
274, 282 (Tenn. Ct. App. 1988) (bolding the authority vested in any such administrative agency “must have its
source in the language of the atatutes themselves™).
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beyond the jurisdiction afforded to it by its enabling legislation and judicial interpretations
thereof 2

46. In other words, a TRA cannot adjudicate a dispute when it lacks statutory
authority to support the assertion of jurisdiction over the specific personé who are involved in the
dispute and over the specific subject matter raised by the dispute. Under Tennessee law, in
personam jurisdiction over a party generally can be waived.™ In order for a party to-avoid waiver
of in personam jurisdiction, objections to the tribunal’s assertion of such jurisdiction must be
raised by the relevant party early enongh in the case to allow the tribunal to rule on that issue
prior to any substantive actions being taken.® Once such an objection has been raised, the
tribunal must determine the relevant jurisdictional facts and make a determination as to its
jurisdiction before continuing with the proceeding.”* The scope of any tribunal’s jurisdiction is
goveened first by the United States Constitution.”” However, a tribunal’s jurisdiction may be

further governed by state legislation and judicial interpretation.

R Soe Tennestee Cable Television Ass'm., 844 S.W.2d at 163 (holding that the court “may vacats an agency’s
declslon in a contested case when the agency's procedure violates statutory provisions or is otherwise unlawfol®);
see also Tenn. Code Ann. § 4-5-322(h)(1)-(b)X3).

® Larders v. Jones, 872 S.W.24 674, 675 (Tenn. 1994) (affirming that under Tennessee law, ;;eﬁonll Jurisdiction,
unlike subject matter jurisdiction, may be waived).

3 1d.-at 676 (*Waiver accurs anly If there is no objection to personal jurisdiction in the first filing, either a Rule 12
motion of an answer.™). '

3 See Brown w Brown, 198 Tenn. 600, 623 (Tenn. 1955) (recognizing well-cstablished rule that jurisdiction over a
party must be established before a tribunal can enter any ruling binding the party or the ruling is declared null and
void). .

R 1).5. ConsT. amend. XIV, § 1.

% See, e.g., Deaderick Paging Ca., Inc. v. Tennessee Pub. Serv. Comm'n, 867 S.W.2d 729, 731 (Temm. Ct. App:
1993) (stating "[TJhe powers of the Commission must be found in the statutes. If they dre not there, they are zon-
existent™).
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47.  As noted above, in the context of a state agency, the scope of its jurisdiction is
limited by the agency's enabling legislation. Thus, the state agency may assert in personam
jurisdiction only over the specific classes of persons or eatities that are identified by statute, as
may be interpreted by the courts.” Because an agency's in personam jurisdiction is limited by
statute, the mere fact that a person has routine contact with an agency is irrelevant to whether
that person falls within the class prescribed by statute over which the agency can assert in
personam jurisdiction.

48.  Unlike in personam jurisdiction, subject matter jurisdiction ¢annot be waived by
congent of the parties.’® Subject matter jurisdiction relates to the authority of the tribunal to
address the particular issues raised by the dispute.”” Any party or the tribunal may raise the issue
of subject matter jurisdiction at any time.”® When subject matter jurisdiction is brought into
question, the tribunal must assure itself of its subject master jurisdiction before it addresses any
other matters in the proceeding, and if the tribunal finds that it does not have subject matter
jurisdiction, then the only authority possessed by the tribunal is that authority necessary to

immediately dismiss the action.®

M See note 27, supra.

* Soe id

¥ Arbaugh v. Y&H Corp,, 546 U.S. 500, 1237 (“subject-matter jurisdiction, because it lnvolves court’s power to
hear cass, can never be forfeited or walved..."); Meighan v. U.S. Sprint Comm'ns Co., 924 S.W.2d 632, 639
(“[s]ubject master jurisdiction...cannot be waived...”).

3 See Landers, 812 S.W.2d at 675.

3 Gillespie v. State, 619 S.W.2d 128, 129 (Tenn. Ct. App. 1981) (stating that “snder Rule 12.08, Tennessee Rules of
Civil Procedure, the lack of subject matter jurisdiction may be raised at any time by the court or by the parties.”).

¥ Wilson v. Sentence Infa. Services, 2001 WL 422966 (Tean. Ct. App. Apr. 26, 2001) (holding that “{W}hen a court
lacks subject matter jurlediction over the case, it must dismiss the case without reaching the merits of the
complaint). :
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49.  The complainants ultimately contend that Halo is notr acting pursuant to any
federal anthorization and is “merely” the complainants’ “customer.” The Tennessee legislature
did not see fit to tumn the TRA into a court, or to allow it to award damages payable from a
customer to a regulated entity. The TRA does not have state-level jurisdiction over complaints
filed by LECs against their “mere” customers. The TRA cannct entertain a collection action
against & customer not subject to its regulatory authority, and it cannot ordcr a non-regulated
entity to post a bond, or pay a disputed bill.

50. The complaint attempts to get around this problem by asserting that Halo ig
subject to the TRA's regulatory authority. But that can only be the case if Halo is not acting
within and consistent with its federal authority. And, as noted above, the TRA lacks jurisdiction,
power or authority to decide that question.

51. The TRA lacks subject matter jurisdiction. The TRA lacks personal jurisdiction
over Halo and over Halo’s business and property. Therefore, the case must be dismissed.

G. THETRADOES NOT HAVE JURISDICTION OVER TCA 65-35-102(2)

52.  Count IV (f§ 88-89) asserts that Halo violated TCA 65-35-102(2).° The
complainants accuse Halo of “Obtain{ing] or attempt(ing] to obtain, by the use of any fraudulent
scheme, device, means or mecthod, telephone or telegraph service or the transmisgion of a

.message, Signal or other communication by telephone or telegraph, or over telephone or

telegruph facilities with intent to avoid payment of the lawful price, charge or toil therefore,” The

* The provision in issue provides that it shall be unlawful for a person to ... (2) Obtain or attempt to obtain, by the
use of any fraudulent scheme, device, meant or method, telepbons or telegraph service or the transmission of &
message, signal or other communication by telephone or Ielegraph, or over telephone or telegtaph facilities with
intent to avoid payment of the lawful price, charge or toll therefor, or for any person to cause another to avoid such
paymerit for such service, or for any person for the purposs of avolding paymeat, to conceal or to assist another to
concea! from any supplier of telecommunication sezvice or from any lawful authority the existence or place of arigin
or of destinstion of any telecommunication, or for any person to assist another in avoiding payment for such service,
cither through the making of multiple applicstions for service at one (1) address, or otherwise.” )
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complainants believe the offense was committed because Halo allegedly “misrepresented the
traffic delivered” to the complainants. Halo is not, of course, at this point providing an answer
and neither admits or denies any of the averments. |

53. The TRA has absolutely no jurisdiction to hear cases alleging a violation of
Chapter 65, Chapter 35 of the Tennessee Code. The Legistature clearly contemplated that the
Tennessee courts — not this agency — would hear any claims. Even the complainants would not
be so0 bold as to suggest that the TRA has any power to sit as a criminal tribunal and preside over
‘the proceedings contemplated by TCA 65-35-105. That ‘l_e;avm only a possibility of the
alternative civil damages authorized by TCA 65-35-104. That part of the statute, however,
clearly also contemplates that an actual court — not an administrative agency — will handle the
proceedings and decide if “actual, compensatory, incidental and punitive damages” are
appropriate. This agency cannot award civil damages. That is inherently a judicial ﬁncﬁon, asis
any action alleging “fraud” or “fraudulent intent.” Further, the TRA does not have the power to
award attomeys fees. Subsection (b) requires that there first have been a criminal case and that
has not happened here. Subsections (c) and (d) each specifically require that the action be
brought in court. TCA 65-35-107 expressly states that Chapter 35 does not expand the TRA's
regu.latoryrauthoﬂty.

54. The TRA completely lacks subject matter jurisdiction over Count IV and this part
of the complaint must be dismissed. '

CONCLUSION
55.  The jurisdiction of a tribunal is a threshold matter that must be determined at the

outset of the proceeding.*! Even the Supreme Court of the United States must determine its own

“ See id; sz¢ also Deselm v. Tennessee Peuce Officers Standing and Training Comin'n, 2010 WL 3959627 (Teon.
2010).
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jurisdiction before it can proceed with a matter, and the rule is the same in Tennessee.*? By filing
this Motion, Halo asserts its objections to the TRA's assertion of either subject matter or
personal jurisdiction over Halo and Halo's business and property as a threshold matter. This
requires that the TRA investigate its jurisdiction prior to taking any substantive action in this
matter. No hearing can be held “on the merits” unless and until the TRA has cxpressly found it
does have subject matter jurisdiction over the action and personal jurisdiction over Halo. As
demonstrated by the foregoing, however, the TRA does not have cither subject matter
jurisdiction or personal jurisdiction over Halo or Halo’s business or property. Thus the TRA can

take only one action: dismiss.

4 8¢ Steel Co. v. Citizens for a Better Env't, 523 U.S. 83, 94, 118 §. Ct. 1003, 1012, 140 L. Ed. 2d 210 (1998).
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Federal Communications Commission
Wireless Telecommunications Bureau t

RADIO STATION AUTHORIZATION

LICENSEE: HALO WIRELESS

ATTN: NATHAN NELSON Call Sign File Number
HALOWIRELESS WQIW781 0003681223
307 WEST 7TH STREET SUITE 1600 Radio Service
FORT WORTH, TX 76102-51 14 " NN - 3650.3700 MHz
Regulatory Status
Common Carrier
FCC Registration Numaber (FRN): 0018359711 ) ]
Grant Date Effective Date Expiration Date Print Date
01-27-2009 01-27-2009 11-30-2018 01-27-2009

Matket Name: Nationwide
Channel Block: 003650.60000000 - 003700.00000000 MHz

Whaivers/Conditionsg:

This nationwids, non-exclusive license qualifies the liconses to register individual fixed and base stations for wireless
operations in the 36503700 MHz band, This license does not suthorize any operation of a fixed or base station

that is not posted by the FCC as a registered fixed or basc station on ULS and mobile and partable stations are
authorized to operate only if they can positively receive and decode an enabling signal transmitted by a registered base
station. To register individuat fixed and base stations the licensse must file FCC Form 601 and Schedule M with

the FCC. See Public Notice DA 074605 (rel November 15, 2007)

Conditions:

Pursuant 10 §309(h) of the Communications Act of 1934, as amended, 47 U.S.C. §309(h), this licenss is subject to the
following conditions: This license shiall not vest in the Jiccnsee any right to operate the station aor any right in the use of
the frequencies designated in the license beyond the tenm thereof nor in any other manuer than authorized herein. Neither
the license nor the right granted thercunder shall be assigned or otherwise transferved in violation of the Communications
Act of 1934, as amended. See 47 UiS.C, § 310(d). This license is subject in terms to the right of use or control conferred
by §706 of the Communications Act of 1934, as amended. Ses 47 U.S.C. $606. r

FCC 601-NN
Page 1 of 1 September 2007






BEFORE THE TENNESSEE REGULATORY AUTHORITY:. .. .,
NASHVILLE, TENNESSEE :

IN RE: : B IRt
COMPLAINT OF : 2
CONCORD TELEPHONE EXCHANGE, INC,, :

HUMPHREYS COUNTY TELEPHONE :

COMPANY, TELLICO TELEPHONE

COMPANY, TENNESSEE TELEPHONE :

COMPANY, CROCKETT TELEPHONE : DOCKET NO.: 1100108
COMPANY, INC, PEOPLES TELEPHONE :
COMPANY, WEST TENNESSEE )

TELEPHONE COMPANY, INC,, NORTH

CENTRAL TELEPHONE COOQP., INC. AND

HIGHLAND TELEPHONE COOPERATIVE,

INC. AGAINST HALO WIRELESS, INC,,

TRANSCOM ENHANCED SERVICES, INC.

AND OTHER AFFILIATES FOR FAILURE

TO PAY TERMINATING INTRASTATE

ACCESS CHARGES FOR TRAFFIC AND

OTHER RELIEF AND AUTHORITY TO

CEASE TERMINATION OF TRAFFIC

MOTION TO DISMISS

Transcom Enhanced Services, Inc. (“Franscom”), for the sole purpos.é of bringing to the
attention of this tribunat that it completely lacks jurisdiction over the subject matter and over the
person of Transcom, hereby provides its Motion to Dismiss. Transcom is not otherwise
appearing, and is not in any manner submitting to or acknowledging this tribunal’s jurisdiction or
powers. As a result of this Motion, the Tennessee Regulatory Authority (“TRA") must suspend
all consideration of the merits and any and all procedural orders pending its threshold decision
on jurisdiction.

Nothing in this Motion to Dismiss is intended to address, and shall not be interpreted to
address by way of admission or denial any of the complainants’ factual contentions or

contentions on the merits, The TRA cannot and should not reach any of these asserted facts or
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contentions and cannot take up the substantive merits. No answer is or can be required. The TRA
must find that its only allowed course of action is to dismiss for want of jurisdiction.
A. INTRODUCTION.

1. The complainants request the TRA issue an order “finding that Transcom has
violated T.C.A. § 65-35-102(2).” Complaint | 90-92. The complainants allege that they “believe
that Transcom has caused or assisted Halo Wireless in misreprescating the traffic delivered to
them for the purpose and effect of engaging in tasiff arbitrage and the avoidance of lawful and
effective tariffed rates contained in the Rural Telephone Companies’ intrastate access tariffs.”
Complaint § 91. And, therefore, that “Transcom is in violation of T.C.A. § 65-35-102(2) by
causing another to avoid lawful payment for service and/or concealing or assisting another to
conceal from any supplier of telecommunication service or from amy lawful authority the
existence or place of origin or of destination for any telecommunication for the purpose of
avoiding payment.” Complaint § 92. This request rests.on the express propositions stated in i
2628 and 61-66, and the implicit claim thet Transcom provides “intrastate”
“telecommunications service.” Even more specifically, the complaint alfeges that Transcom is an
“IXC” and provides “telephone toll,” some of which is alleged to be intrastate.

2. Counts I (§] 74-79) and III (J§ 80-86) assert that Halo owes access charges to the
complainants for alleged “non CMRS” or “not non-access” traffic. Transcom is not referenced in
those counts. Request for Relief 5, however, seeks an order requiring “Halo and/or Transcom™ to
pay all alleged outstanding intrastate access charges, along with interest and penalties. Request
for Relief 5 in turn requests an order authorizing the complainants to block traffic from “Halo
Wireless and Transcom” and ordering AT&T to “block” all traffic from “Halo Wireless and/or

Transcom,” Thus, the complainants are clearly asserting that Transcom occupies some kind of
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as-yet-unknown relationship with regard to the petitioners that imposes financial obligations and
duties, and that the TRA can sanction Transcom by ordering payment by Transcom, followed by
blocking of any “Transcom” traffic if Transcom does not pay. The complaint does not provide
any authority for the proposition that the TRA can require 'I'ranscom to post a bond, but even if
there is such state authority it is preempted.

3. ‘The complainants recognize that Transcom asserts it is an enhanced/information
service provider under federal law. Complaint ] 61, 66; Exhibit A. They ultimately and
effectively ask the TRA to take up the federal question, decide that Transcom is not an ESP and
end user for aceess charge purposes, hold that Transcom instead provides telecommunications on
a common carrier basis, decide that some or all of Transcom's traffic (and service) is a
“telecommunications service” and more specifically is an intrastate telephone toll service, and
then - apparently — rule that Transcom is in some fashion required to pay switched exchange
access charges to the complainants.

4, Further, the “Request for Relief” asks that the TRA “issue sn order requiring Halo
Wireless and Transcom to issue a security bond in the amount of $1,000,000 pending the
outcome of the TRA decision in this proceeding.” |

S. The allegations, claims and requests for relief as against Transcom are purely and
simply an attempted collateral and state-level attack on Transcom’s federal regulatory
classification. The complainants are necessarily asking the TRA to ignore express provisions in
the Communications Act, and to act in the place of the FCC by finding that Transcom is not what
it claims to be—i.e., an ESP as defined by the Communications Act and FCC rules—to the point
that the TRA can impose state-level regulation and juris&iction. The complainants then want the

TRA 1o exercise such non-cxistent powers in a punitive and protective fashion.

MOQTION TO DISMISS Page 3
968107



6. The TRA, however, cannot entertain the complainants’ plea for action. The TRA
lacks jurisdiction over the subject matter and jurisdiction over Transcom's person, property and
business, Only the FCC can resolve the threshold questions that could, possibly, then lead to the
exercise of state-level jurisdiction and power. The complainants must take their complaint to the
FCC, for the FCC has exchusive and primary original furisdiction. The entire case must be
B.  TRANSCOM’S REGULATORY STATUS IS DETERMINED EXCLUSIVELY BY

FEDERAL LAW AND THE TRA CANNOT ASSERT JURISDICTION OVER

TRANSCOM UNTIL THE FCC EXPRESSLY HOLDS THAT (1) TRANSCOM IS

NOT AN ESP AND (2) CAN BE REQUIRED BY A STATE COMMISSION TO

OPERATE ON A COMMON CARRIER BASIS.

7. There are three related but distinct problems with any state-level attempt to assert
- jurisdiction over Transcom. First, on four separate occasions, federal bankruptcy courts of

competent jurisdiction have ruled, based on federal laws' and regulations, that Transcom is an
enhanced service provider and is not subject to payment of access charges. ESP status is a
federal, national status. The TRA cannot even begin to assert any power over Transcom unlcs;
and until a federal forum with competent jurisdiction finds, after hearing, that Transcom is not an
ESP. Any attempt by the TRA to attack Transcom’s ESP status would be an attack on the
jurisdiction of those federal tribunals, and would be an effort to change Transcom'’s federal status
by a state ruling. As will be shown below, the TRA cannot even reach the question in this case
because it lacks both subject matter and personal jurisdiction over Transcom. Second, and more.
| important, a forum with competent, federal jurisdiction would have to find—contrary to
Transcom’s prior, federal rulings—that Transcom provides “telecommuhications" on & “commeon
carrier” basis with the result that Transcom provides “telecommunications service.” In other
words, the forum wonld have to find that Transcom has held out as a common carrier or can be

compelled to act as & common carrier with regard to the “telecommunications” Transcom
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allegedly provides. Third, and finally, to be within the TRA's jurisdiction the
“telecommunications service” would have to be jurisdictionally intrastate, despite the fact that
Transcom’s services have been ruled by federal tribunals to be jurisdictionally interstate. The
TRA completely lacks jurisdiction to take up any of these federal questions.

8. ESPs were “created” by the FCC long ago, as part of what is known as the
“Computer Inquiry” series of decisions.! They are pﬁrely creatures of federal law. ESPs are not
common carriers. ESP services rely on and have a “telecommunications” component, but by
definition do not constitute “telecommunications” or a “telecommunications service.” As part of
the 1996 amendments to the Communications Act, Congress essentially ratified the FCC's
“basic/enhanced” dichotomy, albeit in different terms. “Enhanced service” is now “information
service.” But it is still not telecommunications sexvice, it is still noz commion carrier and it is still
not “telephone toll.” Mare important, it is not subject to state regulatory command at all. States
cannot implicitly or explicitly impose common carrier obligations on ESPs. States cannot require
ESPs (which are end users for access charge purposes) to pay intrastate exchange access amounts
based on a state’s decision to overrule the FCC's finding that all ESP traffic is inseverably
interstate. States most certainly canmot issue an order authorizing blocking of jurisdictionally
interstate ESP traffic if the BESP does not pay the intrastate charges. Stat?s cannot require an ESP
to pay a bond payable to some as-yet-unknown entity.

9. ESPs are not subject to state regulatory orders and are not ame‘nablé to suit or a

state commission’s regulatory command that they submit to state régulations in any capacity

! The case that started it all was Notice of Inquiry, In re Regulgtory & Policy Problems Presented by the
Interdependence of Computer and Communication Services & Facilities, 7 FCC. 2d 11,9 25 (1966). There have
been too many decisions gince them {o list here. Some semingl ones, however, are: Jn re Amendment of Section
64.702 of the Commission’s Rules and Regulations (Second Computer Inguiry), Docket No. 20828 77 F.C.C.2d 384,
9X 121 - 123 (rel. May 1980); Computer and Communications Indsistry Association v. Federal Communications
Commission, 693 F.2d 198 (D.C. Cir. 1982); Repdrt and Order, Amendment of Sections 64.702 of the Comm'n's
Rules and Regs., 104 F.C.C.2d 958 (1986) (“Computer Il Report and Order”).
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other than as an “end user” customer. No state can suremon an entity claiming to be an ESP and
require that it “prove” its exemption from regulation, after paying an mtenm bond. No state-
cettificated LEC can sue an ESP before a state commission, seek a declaration of “non-ESP”
status and then try to force the ESP to “prove” it is an ESP to avoid state action. The TRA
completely lacks personal jurisdiction over Transcom unless and until the FCC holds that
Transcom is subject to the state’s regulatory powers. Transcom does not voluntarily submit to
the TRA's jurisdiction and has not sought the TRA’s exercise of jurisdiction. Transcom will not
appear in any capacity in this case other than by way of special appearance to contest
Jurisdiction.

10.  Regulatory classification as an ESP vel non and the question whether Transcom
does or can be compelled to hold out as a common carrier are based exclusively on federal law.
Therefore, the question of whether Transcom is — or is not — an ESP, and whether Transcom is a
common carrier or can be compelled to assume common catrier obligations (such as paying
exchange access charges), can only be resolved by the FCC. The FCC has expressly refused to

impose common carrier obligations on enhanced service providers.” No state has the right or

% See In re Amendmena of Section 64.702 of the Commission’s Rules and Regulations (Second Computer Inguiry),
Docket No, 20828, 77 F.C.C.24 384, 1§ 121 - 123 (rel. May 1980) (smphasis added):

121. Becsuse enhanced sérvice was not explicitly contemplated in the Communications At of
1934, there is no more a requirement 1o confront it with a specific traditional regulatory
mechanism than there was, for example, in the case of cable telovision, which has formal elements
of commpn carriage and broadcast television, or of specialized mobile radio services, which bears:
many formal similarities to radio common carriage. Precedent teaches that the Act is not so
intractable as o require us to routinely bring new services within the provision of our Title 1T and
JI jurisdiction even though they may involve & component that is within our subject matter
jurisdiction. In fact, in GTE Service Corp; v. FCC, 474 F.2d 724 (2nd Cir. 1973), tiie court
substantially affirmed a Commission decision the underlying premise of which was. that not all
services fnvolving the electronic transmistion of information are communicstions services
subject to regutation under Title JI of thie act.

122. Precedent teaches. us, also, that all those whe provide some form of transmission services
are not necessarily common carriers. See, e.g., AT&T v. FCC, 572 F.2d 1725 (2d Cir. 1978)
(sbaring of communications services and facilities not comman carriage and not subject to Title
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power to decide the FCC was wrong. No state can overrule the FCC's express holding that ESPs
are not, and cannot and should not be compelled to operate on a common carrier basis — by
anyone. No state can or should overrule four federal court decisions finding that Transcom is an
ESP, does not provide telecommunications, is not a common carrier, and is exempf from access
charges.

11.  The FCC has preempted state commission authority over ESPs and ESP setvices,
which necessarily mwxs that a state commission cannot hale an ESP before the regulator and
require the ESP to defend its ESP status. Under binding FCC rules and the Communications Act,

enhanced/information services are by definition not “common carrier™ services, nor are they

IN); National Association of Regulatory Utility Commissioners v. FCC, 525 F.24 630 (D.C. Cir.
1976) (“NARUC 1) (SMRS); American Civil Liberties Union v. FCC, 523 F.2d 1344 (9th Cir.
1976) (CATVY); Philadelphia Telavision Broadcasting Co. v. FCC, 359 F.2d 282 (D.C. Cir. 1966)-
(FCC not required to treat cable television systems as common carriers nor to employ Tide II
regulatory tools.) Although the term itself is difficult to define with any precision, a distinguishing
characteristic is the quasi public undertaking to “catry for all peaple indifferently.” NARUC 1, 525
F.2d at 641; National Association of Regulatory Utility Commissioners v. FCC, 533 P.2d 601, 608
(1976) (“NARUC 1I") citing Seamon v. Rayal Indemisy Co., 219 F.2d 737, 739 (5th Cir. 1960) and
cases clted therein. While one may be a common carrier even though the natvre of the service
offered is of use t only a segment of the population, NARUC [, 525 F.2d at 641, “. . . a carrier will
not be a common carvier where its practice is to maks individualized decisions, in particular cases,
whether and on what terms to deal.” /d. At the same time, we recogriize certain inadequacies of
eny definition of common carriage which is dependent entirely on the intentions of a service
provider. Instcad, 23 the Court's apinion in NARUC I acknowledges, an element which must also
be considered Is any sgemcy determination to impose a legal compulson to serve
indifferently. NARUC 1, 525 F.2d at 642. We have speciltcally. imposed no such obligation
with respect to enhanced service providers. '

123. Even this definition of comnmon carriage cannot be readily applied to vendors of
enhanced services, Inherent in the offering of enhanced services is the ability of service providers
fo custom tailor their offerings. to the pasticularized needs of their individual customers. Thus,
such services can vary from customer to customer as “individualized decisions™ are made a3 fo
how best to accommodate the processing needs of their various subscribers. Admittedly, vendors
of énhanced services also have the ability, if they so desire, to provide these services on an
Indiscriminate basis, Presumably, some do, But “this is not a sufficlent basis for imposing the
burdens that go-with common carrier status.” NARUC I at 644, We cannot conclude that under
the common law providers of these services are commeon carriers or that Congress intended that
these services be regulated under our Title II of the Acl. Indeed, to subject enhanced services to
a common carrier scheme of regulation because of the preience of an indiscriminate offering
to the public would megate the Jynamics of computer technology in this area. It would
substantially affect not only the marmmer in which enhanced services are offcred but also the ability
of a vendor to more fully tailor the service to 2 given consumer’s information processing nieeds.
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“telecommunications” or a “telecommunications service.” The FCC long ago decided that
enhanced scrvices should not be regulated by either the FCC under Title H of the
‘Commuinications Act or by the states in any respect. The TRA completely lacks jurisdiction to
take up the question of whether Transcom “should” or “can” be implicitly regulated as a
common carrier IXC for intrastate purposes. Only the FCC can decide whether Transcom “is” or
“is not” an ESP. Finally, BSPs’ services are jurisdictionally interstate, and therefore there can not
be any “intrastate” communications subject to intrastate switched exchange access charges in any
event until the FCC says that is a legal possibility. The TRA completely lacks jurisdiction.

C. STATE REGULATORY AUTHORITIES HAVE NO JURISDICTION AND NO
POWER TO CONSTRUE OR INTERPRET THE BOUNDARIES OF
FEDERALLY ISSUED CERTIFICATES OR TO IMPOSE SANCTIONS FOR
OPERATIONS CLAIMED TO NOT BE “AUTHORIZED” BY THE FEDERAL
CERTIFICATE.

12.  Transcom’s operations may involve communication with end-points on the PSTN |
in Tennessee. These operations, however, are being conducted pursuant to federal law. Transcom
does not have, is not required to have, cannot be compelled to seek or secure, and will not seek
or secure, any state permissions to provide its services unless and until so ordered by a federal
tribunal. The TRA completely lacks any jurisdiction and does not have the power to require
Transcom to pay 2 bond, require Transcom to pay intrastate switched exchiange access charges
or in any way interfere with Transcom’s federally-authorized activities.

13.  If multiple state commissions took up these issues it is highly Iikely several of
them would render inconsistent and conflicting rulings on Transcom’s nationwide business
operations and characterization under the Communications Act. There is a distinet possibility
that one state may rule that Transcom can provide service in a certain fashion and under certain
specific circumstances, while another state may hold that Transcom cannot provide service at all,

or must operate under materially different rules. Some states may hold access applies, in whole
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or in part, while others might rule no intrastate exchange access charges apply. The clear result
would be a hodge-podge of potentially different and inconsistent regulatory requirements based
on state-level interpretations of Transcom’s federal authority to provide non-regulated
enhanced/information services. There is one nationwide federal authorization, and therefore it
cannot simultancously mean several different and inconsistent things, nor can it possibly grant
different rights or duties depending on separate and inconsistent rulings by state commissions.
This tribunal lacks subject matter jurisdiction, and it has no personal jurisdiction over Transcom,
or Transcom’s business or property.

14,  If any person — the complainants or this tribunal — have some reason to believe
that Transcom is providing a service that is not “enhanced” or “information” as a matter of law
the sole venue far presentation of that question is the FCC itself. If the complainants or the TRA
believe that Transcom is subject to state-level regulation and orders, then the absolute first
requirement is that the FCC say that is a legal possibility. The complainants cannot drag
Transcom before a. state-level tribunal for litigation over the scope of Trarscom’s federal
regulatory status. No state commission has the jurisdiction to address this question or to interpret
Transcom's federal regulatory status and then find some putative “exception” or “limitation” that
is then used to subject Transcom to the kind of guasi-regulation the complainants ask the TRA to
impose.

15.  State regulatory authorities do not have and may not assume the power to
interpret the boundaries of federally authorized activities or to impose state level regulation on
operations assertedly not within the federal authorization. See Service Storage & Transfer Co. v.
Virginia, 359 U.S. 171, 178-79 (1959). The FCC is the exclusive “firsf decider” and must be the

one to interpret, in the first instance, whether a particular activity falls within the federal
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authorization to provide enhanced/information services. Id. at 177; see also Gray Lines Tour, Co.
v. Interstate Commerce Com., 824 F.2d 811, 815 (9th Cir. 1987 and Middlewest Motor Freight
Bureau v. ICC, 867 F.2d 458, 459 (8th Cir. 1989).* The complainants’ state commission filing
seeks extraordinary relief based on their interpretations of Transcom's federal authorizations.
The entire matter is subject to the exclusive original jurisdiction of the FCC, and the state
completely lacks jutisdiction.

16.  This dispute is quite similar to the jurisdictional tussles over “private radio
service” that raged from 1974 to 1.989 and even thereafter. Congress preempted state-level entry
and rate regulation over CMRS as part of the 1993 amendments, Before 1993, however, the FCC
in 1974,% and then Congress in 1982, pre-empted state-level regulation over private radio.
Section 331(c)(3) as enacted in 1982 provided that “no State or local government shall have any

authority to impose any rate or entry regulation upon any private land mobile service, except that

3 “State regulatory authorities may not assume the power to interpret the boundaries of federally issued certificates
of to impose sanctions upon operations assertedly unauthorized by the federal centificate. Service Storage &
Transfer Co. v. Virginia, 359 U.S. 171, 178-79, 3 L. E4. 2d 717, 79 S. Ct. 714 (1959). The [federal issuing agency)
is entitled to interpret, in the first instance, certificates it has issued, Service Storage, 359 U.S. at 177."

4 a

[IJinterpretations of federal certificates {which on their faces cover the operations] should be made in the first
instance by the authority jssuing the certificate and upon whom the Congress has placed the responsibility of
action.”

5 See e.8., National Assoc. of Regulatory Utility Comm'rs v. Federal Communications Com., 525 F.2d 630, 634-635
(D.C. Cir. 1976):

Second, 30 MHz (806-821 MHz and 851-866 MHz) is allocated to private services, to be licensed
to operators in the Public Safety, Indusirial and Land Transportation arcas, as duthorized under 47
C.F.R. §§ 89, 91, 93. Thus, under existing regulations, this allocation makes available additional
spectrum for eligible applicants who wish to obtain 2 license to operate a station, either for their
own private purposes, or, with several other eligibles, on a non-profit, cost-sharing basis, In
addition, the Orders would create a new category of private mobile operators, eligible for licensing
on the 30 MHz prezently being allocated. This new category of aperators, known as Specialized
Mobile Radie Systems (SMRS), would operate on a commercial basis to provide service to third
parties. Licensing is to be on a first-come, first-served basis, with SMRS applications tréated no
differently than those of other private applicants. Because it seeks to utilize a profit motive to
speed development and refinement of mobile radio technologies, the Commission concludes that
SMRS should not be suliject to the common carrier regulations of Title IT of thé Communications,
Act, and that stale certification of SMRS should be preempted.
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nothing in this subsection may be construed to impair such jurisdiction with respect to common
carrier stations in the mobile setvice.” Even after the courts had repeatedly affirmed the FCC's
_ prior preemption and Congress then ratified it many Radio Common Carriess (*RCCs™) did not
like that they were subject to state-level regulation, but other entities could compete against them
that were not subject to state-level regulation. Like the complainants in this case, these RCCs on
occasion went (o state commissions and tried to convince the state commission. to “find” the
private service providers were not “really” private service providers, and therefore, were subject
to state regulation notwithstanding the preemption. Mississippi took a shot, and was brought to
. heel by the federal courts. Moterola Communications & Electronics, Iﬁc. v. Mississippi Public
Service Com., 515 F. Supp. 793, 795-796 (S.D. Miss. 1979), aff'd Motorola Communications v.
Mississippi Public Service, Comm., 648 F.2d 1350 (5" Cir. 1981).7 Pennsylvania tried it, the
FCC on three separate occasions held it could not do so, and Pennsylvania ultimately decided to
give up the effort.? Louisiana took up the cause and issued 2 “cease and desist order” to a
provider. The FCC ruled that Louisiana's action was “without force and effect” and the provider

was free “to continue to operate irrespective of any ruling to the contrary at the state level.” In

® See, ¢.g., Telacator Network of America v. FCC, 761 F.2d 763 (D.C. Cir. 1985) (“Millicom case™),

7 “This Court, having tonsidered the arguments of the parties, views the Mississippi Public Service Commission™s
application of Miss.Cede § 77-3-3 (1972) to plaintiff Motorola ss an illegal attempt to usurp jurisdiction to regulate
communication activity that is preempted by the Federal Communications Commission. ... The FCC hus exclusive
jurisdiction to ‘classify radio stations ... prescribe the naturc of the Service to be rendered by each class of licensed
stations and each station within any class ... encourage the larger and more efficient use of radio in the public
interest ... (and) make such sules and regulations and prescribe such restrictions and conditions ... as may be
necessary to carry out the provisions of this Act....' 47 U.S.C. § 303(a), (b), (), (1) (1970).”

¥ In the Matter of Paul Kelley dfbla American Teltronix, 3 FCC Red 1091 (1988) (Delegated Autharity);
Memorandum Opinion and Order, Paul Kelley d/b/a American Teltronix Licensee of Station WNHMS552, 3 FCC Red
5347 (1988) (On Review); Second Memorandum Opinlon dnd Order, 5 FCC Red 1955 (1990) (On recousideration);
Mobilfone of Northeastern Pennsylvania, Inc. v. Paul Kelley, d/t/a American Telfronix, C-871182 and C-871578,
1989 Pa. PUC LEXIS 135, 70 Pa, PUC 302 (Penn PUC, 1989).
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all of these instances, the allegation at the state commission was that the private service provider
was acting outside of the federal authorization, or had violated that authorization, with the effect
that the private service provider was no longer protected from state regulation. In each instance,
the FCC or the courts squarely held that only the FCC could decide whether the state could act.
In each instance the FCC or the courts held that the entity was not subject to common carrier
regulation and no state could assert that it was a common cairier or-subject to regulation as such,
at the state level,

17.  The situation is much the samé with Transcom. ESPs are not subject to state-level
regulation at either the state or federal level as a result of binding federal law. States have been
preempted. No state has the power or jurisdiction to “interpret” the federa] status in an ill-advised
effort to find some “violation™ or “ex;:epﬁon” within the federal law that could then be used to
assert state-level regulation. States purely and simply cannat act or assert jurisdiction unless and
until the FCC says state action is permissible. The TRA completely lacks jurisdiction, and the
best and only available course of action is to dismiss.

D. THE TRA’S JURISDICTION UNDER STATE LAW,
18. The TRA is a state regulatory dgency organized pursuant to the laws of

Tennessee.'® As a state agency, the TRA is wholly a creature of statute.'' Its jurisdiction is

* Declaratory Ruling, In the Matter of Data Com, Inc.; and American Welding Supply, Inc., Licensee of Station
KNBP-212 in the Business Radio Service, FCC 86-315, 104 F.C.C.24 1311 (rel. Jul. 1986).

 See Tean. Code Ann. § 65-4-104,

U See Tennessee Pub. Serv. Comm'n v, S. Ry. Co., 554 S.W.2d 612, 613 (Temm. 1977) (holding “{alny authority
exercised by thic Poblic-Service Commission must be as the result of an express grant of authority by statute or arise
by necessary implication from the capressed stalitory grant of power™); see also Tennessee Cable Television Ass'n
v. Tennessce Pub. Serv, Comm's, 844 8.W.24 151, 159 (Temn. Ct. App. 1992) (affirming “the Commission’s powers
remain rooted in its enabling legislation, and 8o its actions must be harmonious and consistent with its statutory
authority™) (internal citations omitted); and BellSouth Telecommunications, Inc. v. Greer, 972 5.W.2d 663, 680
(Tenn. Ct. App. 1997) (affirming “it [The Commigsion] has no authority or power except that found in the statutes™).
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limited to the specific persons and issues identified in its enabling 1egis1aﬁon“' Although the
TRA'’s authority and jurisdiction cdn be modified by judicial interpretations of the enabling
legislation, the TRA may not expand its jurisdiction unilaterally or address matters or parties
beyond the jurisdiction sfforded to it by its enabling legislation and judicial interpretations
thereof."

19. In other words, 2 TRA cannot adjudicate a disputc when it lacks statutory
authority to support the assertion of jurisdiction over the specific persons who are involved in the
dispute and over the specific subject matter raised by the dispate. Undet Tennessee law, in
personam jurisdiction over a party generally can be waived.'* In order for a party to avoid waiver
of in personam jurisdiction, objections to the tribunal’s assertion of such jurisdiction must be
raised by the relevant party early enough in the case to allow the tribunal to rule on that issue
prior to any substantive acﬁ@ being taken.'’ Once such an objection has been raised, the
tribunal must determine the relevant jurisdictional facts and make a determination as to its

jurisdiction before continuing with the proceeding.'® The scope of any tribunal’s jurisdiction is

12 See Williams v. Am. Plan Corp., 216 Tean. 435, 443, 392 S.W.2d 920, 924 (1965) (holding “it is the general rule
that no intent may be impuated to the legislature in the enactment of a statute other than such as supported by the face
of the stalute within itself”); see alse Wayne County v. Tennessee Solid Waste Disposal Control Bd:, 756 S.W.2d
274, 282 (Tenn. Ct. App. 1988) (holding the authority vested in any such -administrative agency “must have its
Source in the language of the statutes themselves™).

B See Tennessee Cable Television Ass'n., 844 S.W.2d at 163 (holding that the court “may vacate &n agency's
decigion in a contested case when the agency's procedure violates statutocy provisions or is otherwise ualawful”);
1e¢ also Tenn. Code Ann. § 4-5-322(h)(1)-(h)(3).

" Landérsv. Jones, 872 5.W.24 674, 675 (Tenn. 1994) (affirming that under Tennessee law, personal jurisdiction,
unlike subject matter jurisdiction, may be waived).

¥ 1d. a1 676 (“Waiver occurs only if there is no objection to personal jurisdiction in the first filing, either a Rule [2
motion or an answer.”). ‘

'8 See Brown v, Brown, 198 Tenn. 600, 623 (Tean. 1955) (recognizing well-established sule that jurisdiction over 4
party must be established before a tribunal can enter any ruling binding the party or the ruling is declared null and
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governed first by the United States Constitution.!” However, a tribugial's jurisdiction may be
further governed by state legislation and judicial interpretation.'®

20.  As noted above, in the context of a state agency, the scope of its jurisdiction is
limited by the agency’s enabling legislation,' Thus, the state agency may assert in persanam
jurisdiction only over the specific classes of persons or entities that are identified by statute, as
may be interpreted by the courts.® Because an agency’s in personam jurisdiction is limited by
statute, the mere fact that a person has routirie contact with an agency is imrelevant to whether
that person falls within the class prescribed by statute over which the agency can assert in
personam jurisdiction.

21.  Unlike in personam jurisdiction, subject matter jurisdiction cannot be waived by
consent of the parties.’ Subject matter jurisdiction relates to the authority of the tribunal to
address the particular issues raised by the dispute.? Any party or the tribunal may raise the issue

of subject matter jurisdiction at any time.® When subject matter jurisdiction is brought into

void).
1 {).8. ConsT. amend. XEV, § 1.

W See, ¢.g., Deaderick Paging Co., Inc. v. Tennessee Pub. Serv. Comm'n, 867 S.W.2d 729, 731 (Tenn. Ct. App.
1993) (stating “{TThe powers of the Commission must be found in the statutes. If they are not there, they are non-
exigtent”).

¥ See note 27, supra.

B See id.

¥ Arbaugh v. Y&H Corp., 546 U.S. 500, 1237 (“subject-matter jurisdiction, because it involves court’s power to
hear case, can never be forfeited or waived..”); Meighan v. U.S. Sprint Comm'ns Co., 924 S.W.2d 632, 639
(“{s]ubject matter jurisdiction. ,.cannof be waived...").

2 gee Landers, 872 S.W.2d at 675,

B Gillespie v. State, 619 $.W.2d 128, 129 (Tenn. Ct. App. 1981) (stating that “vnder Rule 12.08, Tennessee Rules of
Civil Procedure, the lack of subject matter jurisdiction may be raised at any time by the court or by the parties.”).
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question, the tribunal must assure itself of its subject matter jurisdiction before it addresses any
other matters in the proceeding, and if the tribupal finds that it does not have subject matter
jurisdiction, then the only authority possessed by the tribunal js that authority necessary to
immediately dismiss the action.?*

22.  The Tennessee legislature may have delegated jurisdiction and regulatory power
over intrastate telecommunications services provided by common carriers. It did not, however,
delegate jurisdiction and reguiatory power over non-common carriers. The TRA does not have a
shred of regulatory jurisdiction over end users that are not comimon carriers, and it most certainly
has not been dclcgated any regulation or power over ESPs. Any assertion that Transcom is
subject to the TRA's regulatory avthority because Transcom is not an ESP and is an intrastate
carrier could only be true if Transcom is not acting within and consistent with its federal
authority to be a non-common carrier ESP, and to provide services that are not
telecommunications and are not telecommunications service. The TRA lacks jurisdiction, power
or authority to decide that question as shown above.

23.  The TRA lacks subject matter jurisdiction. The TRA lacks personal jurisdiction

over Transcom and over Transcom’s business and property. The case must be dismissed.

* Wilson v. Sentence Info. Services, 2001 WL 422966 (Tenn. CL. App. Apr. 26, 2001) (holding that “‘[W]ben a court
lacks subject matter jurisdiction over the case, it must dismiss. the case without reaching the merits of the
complaint”).
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E.  THE TRA DOES NOT HAVE JURISDICTION OVER ALLEGATIONS AN END
USER VIOLATED TCA 65-35-102(2)

24.  Count V (J§ 90-92) asserts that Transcom violated TCA 65-35-102(2).2 The
complainants appear to be accusing Transcom of “caus[ing] another to avoid payment” or
“assist[ing] another to conceal from any supplier of telecommunication service or from any
lawful authority the existence or place of origin or of destination of any telecommunication.”
While the speciﬁcs of this allegedly fraudulent scheme the complainants complain about are not
clear with regard to Transcom, it seems that the complainants belicve the offense was done by
somehow “misrepresenting the traffic delivered” to the complainants. Transcom is not, of course,
at this point providing an answer and neither admits or denies any of the averments.

25. The TRA has absolutely no jurisdiction to hear cases alleging a violation of
Chapter 65, Chapter 35 of the Tennessee Code. The Legislature clearly contemplated that the
Tennessee courts — not this ageacy ~ would hear any claiims. Even the complainants would not
be so bold as to suggest that the TCA has any power to sit as # criminal tribunal and preside over
the proceedings contemplafed by TCA 65-35-105. That leaves only a possibility of the
alternative civil damages authorized by TCA 65-35-104. That part of the statute, however,
clearly also coniemplates that an actual court — not an administrative agency — will handle the
proceedings and decide if “actual, compensatory, incidental and punitive damages” are
appropriate. This agency canmot award civil damages. That is inherently a judicial function, as is

any action alleging “frand” or “fraudulent intent.” Further, the TRA does not have the power to

* The provision in issue provides that “it shall be unlawful for a person to ... (2) Obtain or attempt to abtain, by the
use of any fraudulent scheme, devics, means or method, telephone or telegraph service or the transmission of a
message, signal or other communication by telephione or telegraph, or over telephone or telegraph facilities with
intent to avoid payment of the lawful price, charge or toll therefor, or for any person to cause snother to avoid such
payment for such service, or for any person for the purpose of avoiding payment, 1o conceal or to assist another to
conceal from any supplier of telecommunication service or from any lawful authority the existence or place of origin
or of degtination of any telecommunication, or for any person to assist another in avoiding payment for such service,
either through the making of multiple applications for service at one (1) address, or otherwise.”
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award attarneys fees. Subsection (b) requires that there first have hecn_a criminal case and that
has not happened here. Subsections (c) and (d) each specifically require that the action be
brought in court. TCA 65-35-107 expressly states that Chapter 35 does not expand the TRA’s
regulatory authority. |

26.  The TRA completely lacks subject matter jurisdiction over Count V and this part
of the complaint must be dismissed.

CONCLUSION

27.  The jurisdiction of a tribunal is a threshold matter that must be determined at the
W of the proceeding.® Even the Supreme Court of the Vnited States must determine its own
jurisdiction before it can proceed with a matter, and the rule is the same in Tenmessee.?’ By filing
this Motion, Transcom asserts its objections to the TRA's assertion of either subject matter or
personal jurisdiction over Transcom and Transcom’s business and property as a threshold matter.
This requires that the TRA investigate its jurisdiction prior to taking any substantive action in
this matter. No hearing can be held “on the merits” unless and until the TRA has expressly found
it does have subject matter jurisdiction over the action and personal juﬁsdicﬁm over Transcom.
As demonstrated by the foregoing, however, the TRA does not have either subject matter
jurisdiction or personal jurisdiction over Transcom or Transcom’s business or propesty. Thus, the

TRA can take only one action: dismiss.

% See id: see also Deselm v. Tennesses Peace Officers Standing and Training Comm’n, 2010 WL 3959627 (Texn.
2010).

% See Steel Co. v. Citizens for a Better Env', 523'U.S. 83,94, 118 S. Ct. 1003, 1012, 140 L. Ed, 24 210 (1998).
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregaing Motion to
Dismiss wes served via regular mail and/or certified mail, return receipt requested, on the
following counsel of record and designated contact individuals on this the 5™ day of August,
2011
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COUNTY TELEPHONE COMPANY, TELLICO TELEPHONE COMPANY,
TENNESSEE TELEPHONE COMPANY, CROCKETT TELEPHONE COMPANY, INC.
PEOPLES TELEPHONE COMPANY, WEST TENNESSEE TELEPHONE COMPANY,
INC., NORTH CENTRAL TELEPHONE COOP., INC. AND HIGHLAND TELEPHONE
COOPERATIVE, INC.:

H. LaDon Baltimore
FARRAR & BATES
211 7" Ave., N.
Suite 500

Nashville, TN 37219

Noarman J. Kennard

THOMAS, LONG, NIESEN & KENNARD
212 Locust Street
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W. Scol McCollough

MOTION TO DISMISS Page 19
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BEFORETHETENNESSEE REGULATORY AUTHORIE;Y] SER I N
NASHVILLE, TENNESSEE B o

INRE: , TRA LS Dy Lo
COMPLAINT OF :

CONCORD TELEPHONE EXCHANGE, INC,, :

HUMPHREYS COUNTY TELEPHONE :
COMPANY, TELLICO TELEPHONE
COMPANY, TENNESSEE TELEPHONE :
COMPANY, CROCKETT TELEPHONE : DOCKET NO.: 11-00108
COMPANY, INC. PEOPLES TELEPHONE .

COMPANY, WEST TENNESSEE

TELEPHONE COMPANY, INC,, NORTH

CENTRAL TELEPHONE COOP., INC, AND

ey

ACCESS CHARGES FOR TRAFFIC AND
OTHER RELIEF AND AUTHORITY TO
CEASE TERMINATION OF TRAFFIC

SUGGESTION OF BANKRUPTCY

Defendant Halo Wireless, Inc, (“Halo™) hereby files its Suggestion of Bankruptcy as
follows: |

1. Notice is hereby given that on August 8, 2011, Halo filed a voluntary petition for
relief under Chapter 11 of Title 11 of the United States Code in the United States Bankruptcy
Court for the Eastern District of Texas (Sherman Division). A copy of the Petition for Relief is
attached hereto as Exhibit “A” and incorporated herein by reference for all purposes,

2. Pursuant to Section 362 of the Bankruptcy Code, the filing of the Petition operates

as a stay of:

a, The commencement or continuation, including the issuance or
employment of process, of a judicial, administrative, or other
proceeding against the Debtor that was or could have been

SUGGESTION OF BANKRUPTCY : Page 1
ya42



oy

commenced before the Commencement of the case under thig Title,
Or to recover 5 claim againg the Debtor thay &rose before the
Commencement of the Caseunder thig Title;

b. The enforcement, against the Depor or againgt Property of the
cstate, of a Judgmen obtained befyre the Commencement of the case

under this Tigle-
c Any act o obtain Possession of property of the estate or Property
m the estate.
d Any act to Create, perfect, or enforce any Jien against Property of the
estate;

e. Any act to Create, perfect, or enforce agajnss Property of the Debtor
anylieutothee:demtbazsmhlienwcuresaclaimﬁmtarosebefom
thccommencement of the cage is Ti

Provided in section 362(v);

Commencement of the case under this Title gamst any clajm against
the Debtoy-
h The co, ment or Continuation of ¢ Proceeding before the

_Commence, i
United Stageg Tax Court Conceming the Deyor.

gI‘IGGESTION OF BANKRUPTCY
142



Dated this 10" day of August, 2011

AUL 8. DAVIDSON
cninessee Bar No. 011789
JAMES M. WEAVER

Tennessee Bar No. 013451

WALLER LANSDEN DORTCH & DAVIS, LLp
511 Union Street, Suite 2700

Nashville, TN 37219

Phone: 615-850-8942

Fax: 6 15-244-6804

W. 8COTT MCCOLLOUGH

Texas State Bar No, 13434100

P70 hac vice motion pending
McCo:.mucannmv PC

1250 8. Capital of Texas Hwy., Bldg. 2-235
West Lake Hills, TX 78746

Phone: 512.888.1112

Fax: 512.692.2522

STEVENH, THOMAS

Texas State Bar No. 19868890
Pro hac vice motion farthcoming
TROY P. MAJOUE

Texas State Bar No. 24067738
ro hac vice motion pending
JENNIFER M, LARSON
Texas State Bar No, 24071167
Pro hac vice motion peading
McGUIRE, CRADDOCK

Phone: 214.954.6800
Fax; 214.954.6850

Attorneys for Halo Wireless, Inc.

SU%GESTION OF BANKRUPTCY Page3
974142



COOPERATIVE, INC.:

H. LaDon Baltimore
FARRAR & BATES
211 ™ Ave, N.
Suite 500

Nashville, TN 37219

Norman J. Kennard

THOMAS, LONG, NIESEN & KENNARD
212 Locust Street

Suite 500

Harrisburg, PA 17108-9500

S M. WEAVER

SUGGESTION OF BANKRUPTCY Page 4
974142
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TXEB Live Database Ver. 3.4.0 Page 1 of 1

Open New Bankruptcy Case
(External) |

United States Bawkruptcy Court
Eastern District of Texas
otice of Bankr Case Fi

The following transaction was received from E. P, Keiffer entered on 8/8/2011 at 2:09 PM CDT and
filed on 8/8/2011 '

Case Name: Halo Wireless, Inc.
Case Number: 11-42464
Document Number: |

Docket Text:

Chapter 11 Voluntary Petition. Without Schedules, Statements and Other Required Docutnents.Filed by
Halo Wireless, Inc. Document Die 08/15/2011.(Keiffer, E.)

The following document(s) are associated with this transaction:
Document description:Main Document
Original ﬂlename:C:\fakepa’th\Volmuary Petition.pdf

Electronic document Stamp: _
[STAMP bkecfStamp_ID=995489823 [Date=8/8/2011] [FileNumber=i 1553079-0]
[c14e3833b5338b5921774¢H316c248 7377 1d7cdd84465ed77155bad8212£2871d
2b70a_b8df4dc37adel67868d62472069‘c26e48a5bb9146b32ce03537d0bﬂ]
11-42464 Notice will he electromically mailed to;

E. P. Keiffer on behalf of Debtor Halo Wireless, Inc.
pkeiffer@wgblawfirm.com

US Trustee
USTPRegion06.TY ECF@USDOJ.GOV

11-42464 Notice will not be electronically mailed to:

https://ecﬁtxcb.uscoum.govlogi-binlDisnamh.nmSMSz?16068219 e/oma .






To:

W. Scott McCollough

C51D: 532-2900 08/12/2011, 15:18, p 2

TENNESSEE REGULATORY AUTHORITY

460 James Robertson Parkway
Nashville, TN 37243-0505
(615) 741-2904 Ext 136

FINAL. CONFERENCE AGENDA

August 22,2011 at 1:00p.m. through August 23, 2011 at 9:00a.m.

1 10-00192

2 11-00125

Issue Date: 8/12/2011 2:13:05 PM

Section 1 - Authority Business

City Tele Coin Company, Inc.

CITY TELE COIN COMPANY, INC.'S NOTICE OF INTENT TO OPERATE
PURSUANT TO MARKET REGULATION

*Notice Of Intent

TDS Telecom :

APPLICATION OF TDS TELECOM SERVICE CORPORATION ON BEHALF OF
ITSWHOLLY GWNED SUBSIDIARIES, CONCORD TELEPHONE EXCHANGE,
INC. AND TENNESSEE TELEPHONE COMPANY FOR A STATE-ISSUED
CERTIFICATE OF FRANCHISE AUTHORITY

*Cartificate Of Franchise Autharity

3 PRESENTATION ON STATUS OF CAST IRON AND BARE STEEL PIPE
REPLACEMENT

1 11-00051

2 11-00066

Section 2 - Hill, Kyle and Roberson

Crexendo Business Solutions, Inc.

PETITION OF CREXENDO BUSINESS SOLUTIONS, INC. FOR ACCN TO
PROVIDE COMPETING LOCAL EXCHANGE AND INTEREXCHANGE
TELECOMMUNICATIONS SERVICES IN TENNESSEE

*Hear And Conslder Petition

Cartwright Greek, L.L.C.

PETITION OF CARTWRIGHT CREEK, LLC TO APPROVE ALTERNATIVE
FORM OF FINANCIAL SECURITY UNDER RULE 1220-4-13-07
“Conslider Sacurity And Status Of Compliance With TRA Rules

BEQUEST FOR NAME CHANGE

11-00050

11-00061

11-00120

PETITION OF THE ©THER PHONE COMPANY, INC. D/B/A
ACCESS ONE COMMUNICATIONS TO CHANGE ITS NAME TO THE
OTHER PHONE COMPANY, INC D/B/A PAETEC BUSINESS
S8ERVICES

PETITION FOR APPROVAL TO ADOPT ASSUMED BUSINESS NAME
BY DELTACOM, INC. D/B/A DELTACOM BUSINESS SOLUTIONS

APPLICATION OF 3U TELECOM INC. TO CHANGE ITS NAME TO
TELECOM NORTH AMERICA INC.

Miscellaneous Business



To: W. Scott McCollough

1 11-00098
2 11-00115
3 11-00124

C5ID: 532-2800 08/12/2011, 15:18, p 3

Section 3 - Hill, Freeman and Kyle

United Telephone Company, inc.

JOINT APPLICATION OF UNITED TELEPHONE COMPANY, UTC LONG
DISTANCE, LLC AND UNITED COMMUNICATIONS HOLDINGS, LLC
REGARDING TRANSFER OF CONTROL OF UNITED TELEPHONE COMPANY:
AND UTC LONG DISTANCE, LLC

“Conslder Jolnt Application

BellSouth Telecommunications, Inc.

ATA&T TENNESSEE'S PETITION FOR EXPEDITED REVIEW OF CENTRAL
OFFICE CODE DENIAL

*Conslider Patition

Tennessee Regulatory Authority

AUDIT OF ATMOS ENERGY CORPORATION WEATHER NORMALIZATION
ADJUSTMENT FOR THE PERIOD NOVEMBER 1, 2010 TO APRIL 30,

2011

*Consider Staff Audit Report

CELLATIO N/NONPA :

10-00027

Payphone Manager, Inc.

Miscellaneous Business.



To:

W. Scott McCollaugh

1

2

3

10-00145

10-00189

11-00108

11-00116

11-00122

CS8ID: 532-2900 0871272011, 15:18, p 4

Section 4 - Freeman, Kyle and Roberson

Aqua Green Utility Inc.
PETITION OF AQUA GREEN UTILITY INC. TO AMEND ITS CCN AND
EXPAND ITS SERVICE AREA TO INCLUDE A PORTION OF JEFFERSON

"COUNTY IN TENNESSEE, KNOW AS STONEBRIDGE ON DOUGLAS LAKE

*Hear And Consider Petition

Tennessee American Water Company

PETITION OF TENNESSEE AMERICAN WATER COMPANY FOR A GENERAL
RATE [NCREASE

*Consider Method Of Recovery Of Rate Case Expenses Of

Docket Ne. 08-00038

Concord Telephone Excharige, Inc.

COMPLAINT OF CONCORD TELEPHONE EXCHANGE, INC., HUMPHREYS
COUNTY TELEPHONE CO.,, TELLICO TELEPHONE COMPANY, TENNESSEE
TELEPHONE COMPANY, CROCKETT TELEPHONE COMPANY, INC.,
PEOPLES TELEPHONE COMPANY, WEST TENNESSEE TELEPHONE
COMPANY, INC., NORTH CENTRAL TELEPHONE COOP., INC. AND )
HIGHLAND TELEPHONE COOPERATIVE, INC. AGAINST HALO WIRELESS,
LLC, TRANSCOM ENHANCED SERVICES, INC AND OTHER AFFILIATES
FOR FAILURE TO PAY TERMINATING INTRASTATE ACCESS CHARGES
FOR TRAFFIC AND OTHER RELIEF AND AUTHORITY TO CEASE
TERMINATION OF TRAFFIC

*Conslder Convening A Contested Céss Procesding And

Appolnting A Hearing Officer

Zayo Enterprise Networks, LLC

APPLICATION OF ZAYO ENTERPRISE NETWORKS, LLC FOR A
CERTIFICATE OF CONVENIENCE AND NECESSITY

*Hear Aiid Consider Petitlon

Atmos Energy Corporation

PETITION OF ATMOS ENERGY CORPORATION FOR APPROVAL OF GAS
TRANSPORTATION AGREEMENT WITH U.8. NITROGEN, LLC

*Conslder Convening A Contested Case Proceeding And

Appolrting A Hearing Officer

CANCELLATION OF CERTIFICATION/NONPAYMENT OF FEES

07-00227

Sterling Payphones LLC

Miscellaneous Business



To:

¥. Scott McCollough

1 10-00113

2 11-00123

CSID: 532-2800 08/12/2011, 15:18, p 5

Section 5 - Hill, Freeman and Roberson

Cricket Communications

PETITIGN OF CRICKET COMMUNICATIONS, INC. FOR ARBITRATION OF
RATES, TERMS AND CONDITIONS OF INTERCONNECTION WITH
BELLSOUTH TELECOMMUNICATIONS, INC, D/R/A AT&T TENNESSEE
*Consider Joint Motlon To Dismiss

Tennessee Regulatory Authority:

AUDIT OF CHATTANOOGA GAS COMPANY WEATHER NORMALIZATION
AD;!‘IUSTMENT FOR THE PERIOD NOVEMBER 1, 2010 TO APRIL 39,

20

*Conslder Staff Audit Report

INTERCONNECTION AND RESALE AGREEMENTS

1100118

Twin Lakes Telephone Cooperative Corporation

PETITION FOR APPROVAL OF THE TRAFFIC EXCHANGE AGREEMENT
BETWEEN TWIN LAKES TELEPHONE COOPERATIVE CORPORATION AND
AENEAS COMMUNICATIONS LLGC

CANCELLATION OF CERTIFICATION PER COMPANY REQUEST

90-05656 Community Market

95-02746

KeeSee Bonding Co.

Miscellaneous Business






2:

Steven H.

Thomas CSID: 532-2900 0871572011, 10:38, p 2

TENNESSEE REGULATORY AUTHORITY
460 James Robertson Parlway
Nashville, TN 37243-0505
(615) 741-2904 Ext 135

ADDENDUM TG FINAL CONFERENCE AGENDA
August 22, 2011 at 1:00p.m. through August 23, 2011 at 9:00a.m.
(ssue Date: 8/15/2011 10:12:30 AM

Section 1 - Authority Business

DIRECTORS MEETING TO FOLLOW CONFERENCE






BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

INRE:

COMPLAINT OF :
CONCORD TELEPHONE EXCHANGE, INC,, :
HUMPHREYS COUNTY TELEPHONE :
COMPANY, TELLICO TELEPHONE
COMPANY, TENNESSEE TELEPHONE :
COMPANY, CROCKETT TELEPHONE - : DOCKET NO.: 1100108
COMPANY, INC. PEOPLES TELEPHONE
COMPANY, WEST TENNESSEE
TELEPHONE COMPANY, INC., NORTH
CENTRAL TELEPHONE COOQP., INC. AND
HIGHLAND TELEPHONE COOPERATIVE,
INC. AGAINST HALO WIRELESS, INC.,
TRANSCOM ENHANCED SERVICES, INC.
AND OTHER AFFILIATES FOR FAILURE

TO PAY TERMINATING INTRASTATE
ACCESS CHARGES FOR TRAFFIC AND.
OTHER RELIEF AND AUTHORITY TO
CEASE TERMINATION OF TRAFFIC

STEVEN H. THOMAS' MOTION FOR ADMISSION PRO HAC VICE

- COMES NOW, Steven H. Thomas (“Thomas™) and seeks admission pro hac vice
to the Tennessee Regulatory Authority, pursuant to Tennessee Supreme Court Rule 19
and Tennessee Regulatory Authority Rule 1220-1-2-,04, to represent both Halo Wireless,
Inc. and Transcom Enhanced Services, Inc. In accordance with Rule 19, the Affidavit of
Steven H. Thomas is attached as Exhibit A and Thomas’ Certificate of Good Standing
from the United States District Court for the Northern District of Texas is attached as
Exhibit B. Thomas® Certificate of Good Standing from the Supreme Court of Texas is

attached as Exhibit C.

MOTION FOR ADMISSION PRO HAC VICE Page 1
969284
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Texas State Bar No. 24067738
Dpro hac vice motion pending
JENNIFER M. LARSON
Texas State Bar No. 24071167
Pro hac vice motion pending
McGUIRE, CRADDOCK

& STROTHER, P.C.

2501 N. Harwood, Suite 1800
Dallas TX 75201

Phone: 214.954.6800

Fax: 214.954.6850

W.SCOTT MCCOLLOUGH
Texas State Bar No. 13434100
pro hac vice motion pending
MATTHEW A, HENRY
Texas State Bar No. 24059121
pro hac vice motion pending
McCoOLLOUGH[HENRY PC
1250 S. Capital of Texas Hwy., Bldg. 2-235
West Lake Hills, TX 78746
Phone: 512.888.1112

Fax: 512.692.2522

PAUL S, DAVIDSON
Tennessee Bar No, 011789



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing
Motion for Admission Pro Hac Vice was served via regular mail and/or certified mail,
retum receipt requested, on the following counsel of record and designated contact
individuals on this the 15™ day of August, 2011:

Tennessee Board of Professional Responsibility of the Supreme Court of Tennessee
10 Cadillac Drive

Suite 220

Brentwood, Tennessee 37027

ATTORNEYS FOR CONCORD TELEPHONE EXCHANGE, INC.,
HUMPHREYS COUNTY TELEPHONE COMPANY, TELLICQO TELEPHONE
COMPANY, TENNESSEE TELEPHONE COMPANY, CROCKETT
TELEPHONE COMPANY, INC. PEOPLES TELEPHONE COMPANY, WEST
TENNESSEE TELEPHONE COMPANY, INC., NORTH CENTRAL
TELEPHONE COOP., INC. AND HIGHLAND TELEPHONE COOPERATIVE,
INC.:

H. LaDon Baltimore
FARRAR & BATES
211 7" Ave, N.
Suite 500

Nashville, TN 37219

Norman J. Kennard
THOMAS, LONG, NIESEN & KENNARD
212 Locust Street

Suite 500

Harrisburg, PA 17108-5500

MOTION FOR ADMISSION PRO HAC VICE Page 3

969284



BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

IN RE:

COMPLAINT OF :
CONCORD TELEPHONE EXCHANGE, INC., :
HUMPHREYS COUNTY TELEPHONE :
COMPANY, TELLICO TELEPHONE
COMPANY, TENNESSEE TELEPHONE :
COMPANY, CROCKETT TELEPHONE : DOCKET NO.: 1100108
COMPANY, INC. PEOPLES TELEPHONE
COMPANY, WEST TENNESSEE
TELEPHONE COMPANY, INC., NORTH
CENTRAL TELEPHONE COQP., INC. AND
HIGHLAND TELEPHONE COOPERATIVE,
INC. AGAINST HALO WIRELESS, INC.,
TRANSCOM ENHANCED SERVICES, INC.
AND OTHER AFFILIATES FOR FAILURE

TO PAY TERMINATING INTRASTATE
ACCESS CHARGES FOR TRAFFIC AND
OTHER RELIEF AND AUTHORITY TO
CEASE TERMINATION OF TRAFFIC

AFFIDAVIT OF STEVEN H. THOMAS

STATE OF TEXAS §

COUNTY OF DALLAS  §

BEFORE ME, the undersigned .authority, personally appeared STEVEN H. THOMAS,
who, being by me first duly sworn, deposed upon his oath as follows:

L. “My name is Steven H. Thomas. I am an attomey licensed to practice law in
Texas. I am over twenty-one (21) years of age, of sound mind and capable of making this
Affidavit. T have never been convicted of a felony or crime involving moral turpitude. All

matters stated herein are based upon my personal knowledge unless otherwise so stated.
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2. My office address is McGuire, Craddock & Strother, P.C., 2501 N. Harwood,
Suite 1800, Dallas, Texas 75201. I was licensed to practice law in the State of Texas on May 10,
1991, under bar number 19868890, and in the State of New York in 1990. I am admitted to
practice in the United States District Court for the Northern District of Texas (1993), the United
States District Court for the Eastern District of Texas (2007), the United States District Court for
the Western District of Texas (1992), the United States District Court for the Southern District of
Texas (1993), the United States District Court for the Southern District of New York (1998), and
the United States Court of Appeals for the Second Circuit (1998), Fiﬁ Circuit (1998), and Ninth
Circyit (2010). I am a member in good standing in all jurisdictions in which I am licensed to
practice law.

3. Through my Motion for Admission Pro Hac Vice (the “Motion”), I seek to
represent both Halo Wireless, Inc. and Transcom Enhanced Services, Inc. in the above-
referenced action before the Tennessee Regulatory Authority.

4. I have not sought admission in any trial or appellate court of Tennessee within the
preceding three years. Further, I have not been denied pro hac yice admission or had an
admission pro hac vice revoked by any caurt in any jurisdiction.

5. I have not been disciplined or sanctioned by the Board of Professional
Responsibility of the Supreme Court of Tennessee or by any similar lawyer disciplinary agency
in any jurisdiction. Further, no disciplinary action or investigation concerning my conduct is
pending before the Board of Professional Responsibility of the Supreme Court of Tennessee or
before any similar lawyer disciplinary agency in any jurisdiction.

6. I am familiar with the Tennessee Rules of Professional Conduct and the rules
goveming proceedings before the Tennessee Regulatory Authority.
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7. I consent to the disciplinary jurisdiction of the Board of Professional
Responsibility of the Supreme Court of Tennessee and the courts of Tennessee in any manner
arising out of my conduct in any proceeding and I agree to be bound by the Tennessee Rules of
Professional Conduct and any other rules of conduct applicable to laWers generally admitted in
Tennessee.

8. Paul S. Davidson and James M. Weaver, Waller Lansden Dortch & Davis, LLP,
511 Union Street, Suite 2700, Nashville, Tennessee 37219, 615-850-8942, and Tennessee Bar
Number 011789 (Davidson) and Tennessee Bar Number 013451 (Weaver) are associated in
accordance with Tennessee Supreme Court Rule 19(g).

9. Per discussion with the Tennessee Regulatory Authority, no fees are required to
be paid in cotinection with the Motion.

10.  As stated in the Motion, I will serve the Motion and ail exhibits upon all counsel
of record in the proceeding and upon the Board of Professional Responsibility of the Supreme

Court of Tennessee.”

AFFIDAVIT OF STEVEN H. THOMAS Page 3
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FURTHER AFFIANT SAYETH NOT.

,mﬁ
S'I‘E ;/

SUBSCRIBED and SWORN TO before me, on this, the | &~ 9'! day of August, 2011

[SEAL] - \) l dw\Q__

NOTARY PUBLIC in and for the
iol“WALZEL?“&Cw . g po
S‘&*.;g,i‘:lnv Flgd tate of Texas
s q J( i E Commission Expires: 2 D> S “L{
Z o Ve oa?
l? “!m{l 3 o
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U.S. DisTricT COURT
NORTHERN DISTRICT OF TEXAS

CERTIFICATE OF GOOD STANDING

1, Karen Mitchell, Clerk of the U.S. District Court for the Northern District of Texas, certifythat the attorney
named below is admitted to practice before this court and is currently in good standing:

Steven H. Thomas

Bar Number: ‘Date of Admission:

19868890 July 9, 1993

Witness my official signature and the seal of this court.

Dated: July 29, 2011 Karen Mitchell,
Clerk of Court

By: Penny.Hunton
Deputy Clerk

Fee: $15.00




The Supreme Court of Texas

AUSTIN

CLERK'S OFFICE

1, BLAKE HAWTHORNE, Clerk of the Supreme Court of Texas, certify that the

records of this office show that
Steven H. Thomas

was duly admitted and licensed as an attorney and counselor at law by the Supreme
Court of Texas on the 10th day of May, 1991.

| further certify that the records of this office show that, as of this date

‘Steven H. Thomas

is presently enrolled with the State Bar of Texas as an active member in good standing.

IN TESTIMONY WHEREOF witness my hand

irEe a‘ ‘f'."-
BN and the seal of the Supreme Court of
v :f s Texas at the City of Austin, this, the
ST 4th day of August, 2011.
i .,i',--""f"{ oo R BLAKE HAWTHORNE, Clerk
Blanca E. Valdez, Deputy Clerk
No. 080411B

This certification expires thirty days from this date, uniess sooner revoked of rendared invalid by operation of rule or law:






BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

IN RE:

COMPLAINT OF :
CONCORD TELEPHONE EXCHANGE, INC,, :
HUMPHREYS COUNTY TELEPHONE :
COMPANY, TELLICO TELEPHONE
COMPANY, TENNESSEE TELEPHONE :
COMPANY, CROCKETT TELEPHONE : DOCKET NO.: 1100108
COMPANY, INC. PEOPLES TELEPHONE
COMPANY, WEST TENNESSEE
TELEPHONE COMPANY, INC., NORTH
CENTRAL TELEPHONE COOP., INC. AND
HIGHLAND TELEPHONE COOPERATIVE,
INC. AGAINST HALO WIRELESS, INC.,
TRANSCOM ENHANCED SERVICES, INC.
AND OTHER AFFILIATES FOR FAILURE

TO PAY TERMINATING INTRASTATE
ACCESS CHARGES FOR TRAFFIC AND
OTHER RELIEF AND AUTHORITY TO
CEASE TERMINATION OF TRAFFIC

JENNIFER M. LARSON’S AMENDED MOTION
FOR ADMISSION PRO HAC VICE

COMES NOW, Jennifer M. Larson (“Larson™) and seeks admission pro hac vice
to the Tennessee Regulatory Authority, pursuant to Tennessee Supreme Court Rule 19
and Tennessee Regulatory Authority Rule 1220-1-2-.04, to represent both Halo Wireless,
Inc. and Transcom Enhanced Services, Inc. In accordance with Rule 19, the Affidavit of
Jennifer M. Larson is attached as Exhibit A and Larson’s Certificate of Good Standing
from the United States District Court for the Notthern District of Texas is attached as
Exhibit B. Larson’s Certificate of Goed Standing. from the Supreme Court of Texas is

attached as Exhibit C.
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Respectfully sybmi

STEVHY H.[THO#AS
Texas $fate Bar Mo. 19868890
pro hac vice motion pending
TROY P. MAJOUE

Texas State Bar No. 24067738
pro hac vice motion pending
JENNIFER M. LARSON
Texas State Bar No. 24071167
pro hac vice motion pending
McGUIRE, CRADDOCK

& STROTHER, P.C.

2501 N. Harwood, Suite 1800
Dallas TX 75201

Phone: 214.954.6800

Fax: 214.954.6850

W.SCOTT MCCOLLOUGH
Texas State Bar No. 13434100
Dro hac vice motion pending
MATTHEW A. HENRY
Texas State Bar No. 24059121
pro hac vice motion pending
MCCOLLOUGH|HENRY PC
1250 S. Capital of Texas Hwy., Bldg. 2-235
West Lake Hills, TX 78746
Phone: 512.888.1112

Fax: 512.692.2522

PAUL S. DAVIDSON

Tennessee Bar No. 011789

JAMES M. WEAVER

Tennessee Bar No. 013451

WALLER LANSDEN DORTCH & DAVIS,
LLP _

511 Union Street, Suite 2700

Nashville, TN 37219

Direct: 615-850-8942

Fax: 615-244-6804

Attorneys for Halo Wireless, Inc.

ASI;IENDED MOTION FOR ADMISSION PRO HAC VICE Page2
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing
Amended Motion for Admission Pro Hac Vice was served via regular mail and/or
certified mail, return receipt requested, on the following counsel of record and designated
contact individuals on this the 15™ day of August, 2011:

Tennessee Board of Professional Responsibility of the Supreme Court of Tennessee
10 Cadillac Drive

Suite 220

Brentwood, Tennessee 37027

ATTORNEYS FOR CONCORD TELEPHONE EXCHANGE, INC.,
HUMPHREYS COUNTY TELEPHONE COMPANY, TELLICO TELEPHONE
COMPANY, TENNESSEE TELEPHONE COMPANY, CROCKETT
TELEPHONE COMPANY, INC. PEOPLES TELEPHONE COMPANY, WEST
TENNESSEE TELEPHONE COMPANY, INC., NORTH CENTRAL
TELEPHONE COOP., INC. AND HIGHLAND TELEPHONE COOPERATIVE,
INC.:

H. LaDon Baltimore
FARRAR & BATES
211 7™ Ave,, N.
Suite 500

Nashville, TN 37219

Norman J. Kennard

THOMAS, LONG, NIESEN & KENNARD
212 Locust Street

Suite 500

Harrisburg, PA 17108-9500

TENRIFER|M, [[ARSGH
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BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

IN RE:

COMPLAINT OF :
CONCORD TELEPHONE EXCHANGE, INC,, :
HUMPHREYS COUNTY TELEPHONE
COMPANY, TELLICO TELEPHONE
COMPANY, TENNESSEE TELEPHONE :
COMPANY, CROCKETT TELEPHONE : DOCKET NO.: 1100108
COMPANY, INC. PEOPLES TELEPHONE
COMPANY, WEST TENNESSEE
TELEPHONE COMPANY, INC., NORTH
CENTRAL TELEPHONE COOP., INC. AND
HIGHLAND TELEPHONE COOPERATIVE,
INC. AGAINST HALO WIRELESS, INC.,
TRANSCOM ENHANCED SERVICES, INC.
AND OTHER AFFILIATES FOR FAILURE

TO PAY TERMINATING INTRASTATE
ACCESS CHARGES FOR TRAFFIC AND
OTHER RELIEF AND AUTHORITY TO
CEASE TERMINATION QF TRAFFIC

AFFIDAVIT OF JENNIFER M. LARSON

STATE OF TEXAS §
§
COUNTY OF DALLAS §

BEFORE ME, the undersigned authority, personally appeared JENNIFER M.

LARSON, who, being by me first duly sworn, deposed upon his oath as follows:

1. “My name is Jennifer M. Larson. I am an attorney licensed to practice law. in

Texas. 1 am over twenty-one (21) years of age, of sound mind and capable of making this

Affidavit. I have never been convicted of a felony or crime involving moral turpitude. All

matters stated herein are based upon my personal knowledge unless otherwise so stated.

AFFIDAVIT OF JENNIFER M. LARSON
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2. My office address is McGuire, Craddock & Strother, P.C., 2501 N. Harwood,
Suite 1800, Dallas, Texas 75201. [ was licensed to practice law in the State of Texas on
November 7, 2010, under bar number 24071167. I am admitted to practice in the United States
District Court for the Northern District of Texas (2010) and the United States District Court for
the Eastern District of Texas (2011). I am a member in good standing in all jurisdictions in
which I am licensed to practice law.

3. Through my Motion for Admission Pro Hac Vice (the “Motion™), I seek to
represent both Halo Wireless, Inc. and Transcom Enhanced Services, Inc. in the above-
referenced action before the Tennessee Regulatory Authority.

4, 1 have not sought admission in any trial or appellate court of Tennessee within the
preceding three years. Further, I have not been denied pro kac vice admission or had an
admission pro hac vice revoked by any court in any jurisdiction.

5. I have not been disciplined or sanctioned by the Board of Professional
Responsibility of the Supreme Court of Tennessee or by any similar lawyer disciplinary agency
in any jurisdiction. Further, no disciplinary action or investigation concerning 'my conduct is
pending before the Board of Professional Responsibility of the Supreme Court of Tennessee or
before any similar lawyer disciplinary agency in any jurisdiction.

6. I am familiar with the Tennessee Rules of Professional Conduct and the rules
governing proceedings befare thé Tennessee Regulatory Authority.

7. I consent to the disciplinary jurisdiction of the Board of Professional
Responsibility of the Supreme Court of Tennessee and the courts of Tennessee in any manner
arising out of my conduct in any proceeding and I agree to be bound by the Tennessee Rules of

AFFIDAVIT OF JENNIFER M. LARSON Page 2
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Professional Conduct and any other rules of conduct applicable to lawyers generally admitted in
Tennessee.

8. Paul S. Davidson and James M. Weaver, Waller Lansden Dortch & Davis, LLP,
511 Union Street, Suite 2700, Nashville, Tennessee 37219, 615-850-8942, and Tennessee Bar
Number 011789 (Davidson) and Tennessee Bar Number 013451 (Weaver) are associated in
accordance with Tennessee Supreme Court Rule 19(g).

9. Per discussion with the Tennessee Regulatory Authority, no fees are required to
be paid in connection with the Motion.

10.  As stated in the Motion, I will serve the Motion and all exhibits upon all counsel
of record in the proceeding and upon the Board of Professional Responsibility of the Supreme

Court of Tennessee.”

AFFIDAVIT OF JENNIFER M. LARSON Page 3
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FURTHER AFFIANT SAYETH NOT.

JENNIFER r L;TISON

SUBSCRIBED and SWORN TO before me, on this, the lgk\‘diy of August, 2011.

[SEAL] \) . Kﬁ\l\
e

o R, NOTARY PUBLIC in and fot the
e i State of Texas

Commission Expifes: A- 25\

vty
e P Xaxs
27 ’% %%E' " -
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U.S. DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

CERTIFICATE OF GOOD STANDING

I, Karen Mitchell, Clerk of the U.S. District Court for the Northern District of Texas, certify that the attorney
named below is admitted to practice before this court and is currently in good standing:

Jennifer M. Larson

Bar Number: Date of Admission:

24071167 December 6, 2010

Witness my official signature and the seal of this court.

Dated: July 29, 2011 Karen Mitchell,
Clerk of Court

By: IPenny Hunton
Deputy Clerk

Fee: $15.00



The Supreme Court of Texas

AUSTIN

CLERK'S OFFICE

I, BLAKE HAWTHORNE, Clerk of the Supreme Court of Texas, certify that the

records of this office show that
Jennifer Michelle Larson

was duly admitted and licensed as an attorney and counselor at law by the Supreme
Court of Texas on the 5th day of Nevember, 2010.

| further certify that the records of this office show that, as of this date

Jennifer Michelle Larson

is presertly enrolled with the State Bar of Texas as an active member in good standing.

g i IN TESTIMONY WHEREOF witness my hand
3 {3“-}_—”-"- P
R (N and the seal of the Supreme Court of
R SRR Texas at the City of Austin, this, the
T e B2 4th day of August, 2011.
bR BLAKE HAWTHORNE, Clerk
Blanca E. Valdez, Deputy Clerk
No. 080411A

This certification expires thirty days from this dats, unless sooner revoked or rendered invalld by operation of rule or law.






BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

IN RE:
COMPLAINT OF

CONCORD TELEPHONE EXCHANGE, INC.,

HUMPHREYS COUNTY TELEPHONE
COMPANY, TELLICO TELEPHONE
COMPANY, TENNESSEE TELEPHONE
COMPANY, CROCKETT TELEPHONE.
COMPANY, INC. PEOPLES TELEPHONE
COMPANY, WEST TENNESSEE
TELEPHONE COMPANY, INC., NORTH
CENTRAL TELEPHONE COOP., INC. AND
HIGHLAND TELEPHONE COOPERATIVE,
INC. AGAINST HALO WIRELESS, INC,,
TRANSCOM ENHANCED SERVICES, INC.
AND OTHER AFFILIATES FOR FAILURE
TO PAY TERMINATING INTRASTATE
ACCESS CHARGES FOR TRAFFIC AND
OTHER RELIEF AND AUTHORITY TO
CEASE TERMINATION OF TRAFFIC

. DOCKET NO.: 1100108

TROY P. MAJOUE’S AMENDED MOTION FOR ADMISSION PRO HAC VICE

COMES NOW, Troy P. Majoue (“Majoue”) and seeks admission pro kac vice to

the Tennessee Regulatory Authority, pursuant to Tennessee Supréme Court Rule 19 and

Tennessee Regulatory Authority Rule 1220-1-2-.04, to tepresent both Halo Wireless, Inc.

and Transcom Enhanced Services, Inc. In accordance with Rule 19, the Affidavit of Troy

P. Majoue is attached as Exhibit A and Majoue’s Certificate of Good Standing from the

United States District Court for the Northern District of Texas is attached as Exhibit B.

Majoue’s Certificate of Good Standing from the Supreme Court of Texas is attached as

Exhibit C.
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Respectfully submitted,

U e
STEVEN H. THOMAS
Texas State Bar No. 19868890
pro hac vice motion pending
TROY P. MAJOUE
Texas State Bar No. 24067738
pro hac vice motion pending
JENNIFER M. LARSON
Texas State Bar No. 24071167
pro hac vice motion pending
McGUIRE, CRADDOCK
& STROTHER, P.C.

2501 N. Harwood, Suite 1800
Dallas TX 75201

Phone: 214.954.6800

Fax: 214.954.6850

W.SCOTT MCCOLLOUGH
Texas State Bar No. 13434100
pro hac vice motion pending
MATTHEW A. HENRY

Texas State Bar No. 24059121
pro hac vice motion pending
McCoLLOUGH|[HENRY PC _
1250 S. Capital of Texas Hwy., Bldg. 2-235
West Lake Hills, TX 78746
Phone: 512.888.1112

Fax: 512.692.2522

PAUL S. DAVIDSON

Tennessee Bar No. 011789

JAMES M. WEAVER

Tennessee Bar No, 013451

WALLER LANSDEN DORTCH & DAVIS,
LLP

511 Union Street, Suite 2700

Nashville, TN 37219

Direct: 615-850-8942

Fax: 615-244-6804

Attorneys for Halo Wireless, Inc.

AMENDED MOTION FOR ADMISSION PRO HAC VICE Page 2
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing
Amended Motion for Admission Pro Hac Vice was served via regular mail and/or
certified mail, return receipt requested, on the following counsel of record and designated
contact individuals on this the 15™ day of August, 2011:

Tennessee Board of Professional Responsibility of the Supreme Court of Tennessee
10 Cadillac Drive

Suite 220

Brentwood, Tennessee 37027

ATTORNEYS FOR CONCORD TELEPHONE EXCHANGE, INC.,
HUMPHREYS COUNTY TELEPHONE COMPANY, TELLICO TELEPHONE
COMPANY, TENNESSEE TELEPHONE COMPANY, CROCKETT
TELEPHONE COMPANY, INC. PEOPLES TELEPHONE COMPANY, WEST
TENNESSEE TELEPHONE COMPANY, INC., NORTH CENTRAL
TELEPHONE COQP., INC. AND HIGHLAND TELEPHONE COOPERATIVE,
INC.:

H. LaDon Baltimore
FARRAR & BATES
211 7 Ave., N.
Suite 500

Nashville, TN 37219

Norman J. Kennard

THOMAS, LONG, NIESEN & KENNARD
212 Locust Street

Suite 500

Harrisburg, PA 17108-9500

T2~

TROY P. MAJOUE -
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BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

IN RE:

COMPLAINT OF :
CONCORD TELEPHONE EXCHANGE, INC,, :
HUMPHREYS COUNTY TELEPHONE
COMPANY, TELLICO TELEPHONE
COMPANY, TENNESSEE TELEPHONE :
COMPANY, CROCKETT TELEPHONE : DOCKETNO.: 1100108
COMPANY, INC. PEOPLES TELEPHONE :
COMPANY, WEST TENNESSEE
TELEPHONE COMPANY, INC., NORTH
CENTRAL TELEPHONE COOP., INC. AND
HIGHLAND TELEPHONE COOPERATIVE,
INC. AGAINST HALO WIRELESS, INC.,
TRANSCOM ENHANCED SERVICES, INC.
AND OTHER AFFILIATES FOR FAILURE

TO PAY TERMINATING INTRASTATE
ACCESS CHARGES FOR TRAFFIC AND
OTHER RELIEF AND AUTHORITY TO
CEASE TERMINATION OF TRAFFIC

AFFIDAVIT OF TROY P. MAJOUE

STATE OF TEXAS §
COUNTY OF DALLAS g

BEFORE ME, the undersigned authority, personally appeared TROY P. MAJOUE,
who, being by me first duly swomn, deposed upon his oath as follows:

I. “My name is Troy P. Majoue. I am an attorney licensed to practice law in Texas.
T am over twehty-one (21) years of age, of sound mind and capable of making this Affidavit. I

have never been convicted of a felony or crime involving moral turpitude. All matters stated

herein are based upon my personal knowledge unless otherwise so stated.

AFFIDAVIT OF TROY P. MAJOUE
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2. My office address is McGuire, Craddock & Strother, P.C., 2501 N. Harwood,
Suite 1800, Dallas, Texas 75201. I was licensed to practice law in the State of Texas in May of
2009, under bar number 24067738, in the State of Louisiana in October of 2005, under the bar
number 29963, and in the State of Alabama in May of 2006, under bar number AB-1365-Y88M.
I am admitted to practice in the United States District Court for the Northern District of Texas
(2009), the United States District Court for the Eastern District of Texas (2009), the United
States District Court for the Western District of Texas (1992), the United States District Court
for the Southern District of Texas (2009), the United States District Court for the Easter District
of Louisiana (2006), the United States District Court for the Western District of Louisiana
(2006), the Middle District of Louisiana (2006), and the United States Court of Appeals for the
Fifth Circuit (2006). I am a member in good standing in all jurisdictions in which I am licensed
to practice law.

3. Through my Motion for Admission Pro Hac Vice (the “Motion™), I seek to
represent both Halo Wireless, Inc. and Transcom Enhanced Services, Inc. in the above-
referenced action before the Tennessee Regulatory Authority.

4, I have not sought admission in any trial or appellate court of Tennessee within the
preceding three years. Further, I have not been denied pro hac vice admission or had an
admission pro hac vice revoked by any court in any jurisdiction.

S. I have not been disciplined or sanctioned by the Board of Professional
Responsibility of the Supreme Court of Tennessee or by any similar lawyer disciplinary agency
in any jurisdiction. Further, no disciplinary action or investigation concerning my conduct is
pending before the Board of Professional Responsibility of the Supreme Court of Tenﬁessee or

before any similar lawyer disciplinary agency in any jurisdiction.
AE‘F IDAVIT OF TROY P. MAJOUE Page 2
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6. I am familiar with the Tennessee Rules of Professional Conduct and the rules
governing proceedings before the Tennessee Regulatory Authority.

7. I consent to the disciplinary jurisdiction of the Board of Professional
Responsibility of the Supreme Court of Tennessee and the courts of Tennessee in any manner
arising out of my conduct in any proceeding and I agree to be bound by the Tennessée Rules of
Professional Conduct and any other rules of conduct applicable to lawyers generally admitted in
Tennessee.

8. Paul S. Davidson and James M. Weaver, Waller Lansden Dortch & Davis, LLP,
511 Union Street, Suite 2700, Nashville, Tennessee 37219, 615-850-8942, and Tennessee Bar
Nuniber 011789 (Davidson) and Tennessee Bar Number 013451 (Weaver) are associated in
accordance with Tennessee Supreme Court Rule 19(g).9. Per discussion with the Tennessee
Regulatory Authority, no fees are required to be paid in connection with the Motion.

10.  As stated in the Motion, I will serve the Motion and all exhibits upon all counsel
of record in the proceeding and upon the Board of Professional Responsibility of the Supreme

Court of Tennessee.”

AFFIDAVIT OF TROY P. MAJOUE Page 3
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FURTHER AFFIANT SAYETH NOT.

TROY P. MAJOUE

SUBSCRIBED and SWORN TO before me, on this, the [5 day of August, 2011

[SEAL] .
g‘és A L eas lC\"—'*
e“\l‘?’\kmtc" “, NOTARY PUBLIC in and for the
Y 5&’“ 2 State of Texas
- Q s <
5: / o(‘d? '0‘2 3z Commission Expires:__ 2 -2 ¥ -20(3
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U.S. DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

CERTIFICATE OF GOOD STANDING

I, Karen Mitchell, Clerk of the U.S. District Court for the Northemn District of Texas, certify that the attorney
named below is admitted to practice before this court and is currently in good standing:

Troy P. Majoue

Bar Number: Date of Admission:
24067738 January 23, 2009
Witness my official signature and the seal of this court.

Dated: July 29, 2011 Karen Mitchell,
Clerk of Court

By: Perny Hunton
Deputy Clerk

Fee: $15.00




The Supreme Court of Texas

AUSTIN

CLERK'S OFFICE

I, BLAKE HAWTHORNE, Clerk of the Supreme Court of Texas, certify that the

records of this office show that
Troy Preston Majoue

was duly admiitted and licensed as an attorney and counselor at law by the Supreme
Court of Texas on the 1st day of May, 2009.

| further certify that the records of this office show that, as of this date

Troy Preston Majoue

is presently enrolled with the State Bar of Texas as an active member in good standing.

IN TESTIMONY WHEREOF witness my hand

a4 - . and the seal of the Supreme Court of
T S Texas at the City of Austin, this, the

o 4th day of August, 2011.

BLAKE HAWTHQRNE, Clerk
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Blanca E. Valdez, Deputy Clerk

No. 080411C

This certification expires thity days from this date, unless gooner revoked or rendered lavalid by operation of rule or law.






J. Russell Farvar
William N, Bates
Kristin Ellis Berexa
Teresa Reall Ricks
Mary Byrd Ferrara®
Robyn Beale Williams
Jennifer Orr Locklin
Keith F. Blue
Heather C. Stewart
Deannia Lee Fankhauser
Beth L. Frazer

Brandt M. McMillan

Rachel Morrison Casias**

Aaron E. Wiriter

Jahn C. Lyell

* Also licensed in KY
€ Also licensed in NM

LAW OFFICES

Phone 615.254.3060
Fax 615.254.9835

211 Seventh Avenue North
Suite 500

Nashville, TN 37219
fblaw@farrer-bates.com

Of Counsel
H. LaDon Baltimore
Kim G. Adkins

filed electronically in docket office on 08/16/11

August 11,2011

Hon. Eddie Roberson, Chairman

Tennessee: Regulatory Authority

c/o Sharla Dillon, Docket & Rocords Manager
460 James Robertson Parkway

Nashville, TN 37243

RE: Complainto Teleco al. v. Halo
Docket No. 11-00108

Dear Chairman Roberson:
Attached for filing is a response to Transcom’s Motion to Dismiss.

The co-defendant, Halo Wirelsss, Inc. (*Halo™), has filed for bankruptcy, but co-defendant
Transcom Enhanced Services, Inc. (“Transcom™), has not filed for bankruptcy. While the
automatic stay under the Bankruptcy Code applies to Halo, the automatic stay does not apply to
Transcom which did not file bankruptcy.

Complainants vigorously dispute Halo's assertion in its Suggestion of Bankruptcy ﬁled in this
‘docket that the automatic stay also applies to the co-defendant, Transcom Enhanced Services, Inc.
(“Transcom™), a non-party to Halo’s bankruptcy.

This argument of Halo’s (that the stay applies to a non-debtor) was rejected by the Georgia Public
Service Commission (“GPSC”) on August 8, 2011 in Docket No. 342149.

In the GPSC proceeding, TDS Telecom also filed a complaint against Halo and Transcom. In
such GPSC docket, the GPSC held in abeyance the proveeding against. Halo because of the stay,
but allowed the proce gdmg against Transcom to continye, The Tennesses Regulatory Authority
should also do the same in this docket: hold in abeyance action agmnst Halo, but continue action
against Transcom.

{FBI16113 /)



Sincerely,

H. LaDon Baltimore
Norman J, Kennard

Attorneys for Petitioners

cc: Paul S. Davidsen
James M, Weaver
* W. Scott McCollough
Steven H. Thomas
Troy P. Majoue
Jennifer M. Larson

(FBli6113/}



BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

IN RE:
COMPLAINT OF

CONCORD TELEPHONE EXCHANGE, INC., :

HUMPHREYS COUNTY TELEPHONE,
COMPANY, TELLICO TELEPHONE
COMPANY, TENNESSEE TELEPHONE
COMPANY, CROCKETT TELEPHONE
COMPANY, INC., PEOPLES TELEPHONE
COMPANY, WEST TENNESSEE
TELEPHONE COMPANY, INC.,, NORTH .
CENTRAL TELEPHONE COOP., INC. AND

-HIGHLAND TELEPHONE COOPERATIVE,

INC. AGAINST HALO WIRELESS,
LLC,TRANSCOM ENHANCED SERVICES,
INC AND OTHER AFFILIATES FOR
FAILURE TO PAY TERMINATING -
INTRASTATE ACCESS CHARGES FOR
TRAFFIC AND OTHER RELIEF AND
AUTHORITY TO CEASE TERMINATION
OF TRAFFIC

RESPONSE IN OPPOSITION TO MOTION TO DISMISS FILED BY TRANSCOM

DOCKET NO. 11-00108

ENHANCED SERVICES, INC.

COMES NOW, Complainants, Concord Telephone Exchange, Inc., Humphreys County
Telephone Company, Te.llico Telephone Company and Tennessee Telephone Comipany; Crockett
Telephone Compaﬁy, Inc., Peoples Telephone Company, and West Tennessee Tellephone
Company, Inc.; Highland Telephone Cooperative, Inc.; and North Central Telephone Coop., Inc.
(all collectively referred to as the “Rural Telephone Companies” or the “RLECs”). in the above~
styled docket, and file this Response in: Opposition to the Motion to Dismiss filed by
Respondent, Transcom Enhanced Servives, Inc: (“Transcom™. On August 5, 2011,'Transoom
filed its Motion to Dismiss, contending that the Tennessee Regulatory Authority (“the TRA” or
“the Authority”) lacks jurisdiction to resolve the allegations asserted against it in the Complaint

filed by Complainants in the above styled docket. In its Motion to Dismiss, Transcom only
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makes conclusory statements as to the nature of its business, the natute of the calling traffic at
issue and this Authority’s jurisdiction over the claims contained in the Complaint. However, the
issues raised by Complainants fall squarely within the TRA’s jurisdiction, and the Motion to

Dismiss must be denied.

A, INTRODUCTION

The RLECs’ Complaint, on its face, raises issues that fall squarely within the jurisdiction
of the Authority; namely Transcom’s delivery of intrastate toll traffic to Complainants and.its
non-payment-of tariffed intrastiie access yafes. These issues also include the absence of state
anthority for Transcom to act ag carrier pf intrastate toll traffic.

The Complainants provide both local exchange and intrastate exd:ané_e access service
pursuant o the Authority’s existing policies, rules, regulations and tariffs (Complaint at 1] 1-15).

The: Complaint, which also names Halo Wireless, Inc. (“Halo™)! as a defendant, avers
thet Transcom is operating as an interexchange carrier (IXC) to deliver intrastate toll callz; as part
of its core “voice termination” service provided to other carriers under a scheme to avoid the
payment of access charges (Complaint at Y 25, 26, 61, 66). Complz.iinants, therefore, have made
a przma Jacie showing of intrastate juljisdicﬁon. Therefore, the Compl'aini should not be
dismissed, and the Authority should proceed with its scheduled hearing thereon. |

In its Motion to Dismiés, Transcom argues that Transcom’s putative status as an ESP also
precludes the payment of access charges. The Complainants dispute this defense. Complainants’
traffic studies show that Transcom is not the originating carrier on any of the calls. | The traffic
delivered consists of traditional toll calling originated not by Transcom, but rather on other

carriers’ networks. Transcom is simply operating as a wholesale deliverer of intrastate toll traffic

! Halo has filed bankruptey @nd thus an automatic stay prohibits Complainants from pursuing their action against
Halo, including a response to Halo's Motion to Dismiss.
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and i3 an interexchange carriers. Complainants will present testnnony detailing the conduct and
conclusions of these studies. The Complainants are also prepare(i to offer additional evidence
regarding the operations and services of Transcom, which also refute its jm‘isdic’tiot;al defense.
The Complainants will demonstrate that Transcom is acting as a common carrier in the delivery
of intrastate toll traffic and are acting as an interexchange carrier, but is not certificated to do so.

The matter should be heard by the Authority. Tramscom seeks to ruise issues of
jurisdiction in the abstract. Yet, jurisdiction is a fact-based inquity, and Transcom can not
possibly win a jurisdictional argument without revealing the facts of its-operation, facts which it
claims are critical to the resolution of RLECs’ Complaint. Transcom claims “ESP” status
witi{out any underlying description whatspever of why it asserts this to be true or what it is doing
to deserve this label. By uftering a few apparently magic regulatory words, with no need to
support their applicability, Transcom expects to be able to confinue to use Complainants’
network for free.

Transcom blatantly asks the Autﬁority to accept the representations at face value and as
dispositive of the jurisdictional issues. As to Transcom, there is no such thing as an ESP
certificate, and Transcom explains nothing to show that what it does meets the very specific and
limited definition of an BSP (including being &n end-user, which it is obviously nof).

The Complainants’ testimony will demonstrate that Transcom, by its own admission,
provides ‘““voice termination services” to other interexchange carriers, moving one billion
minutes a month to terminating carriers. From its position of transporting traffic in the middle of
a call, Transcom has no opportunity to offer enhanced services. Simply stated, Transcom is

engaging in the delivery of toll traffic on behalf of a multitude of other carriers. While it
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attempts to ascribe different labels to what it does, these do not fit the circumstances, and its
unsupported claims to the contrary are transparently false.

Despite filing rebuttal testimony on the jurisdictional issue, Transcom offers no
explanation other than to restate the same conclusory statements they chose to disclose in
correspondence and pleadings. As explained in this Response, the failure of Transcom to support
its affirmative defemse of preemption through the Authority’s fact finding process is a critical
tactical error on their part. The Amilcﬁty is fully empowered to hear this case and resolve the
jurisdictionsl lsims. |

Moreover, the Transcom Motion misrepresents the law and ﬁnls to disclose the legal
precedent that applies to defining ESP seivices and how that issue relates to intercarrier
compensation and state jurisdiction. This label is inapplicable to it. Transcom’s claim to be an
ESP is patently absurd.

B.  TRANSCOM'S CLAIMS DO NOT PRECLUDE ALL INQUIRY OR FORCLOSE

ANY STATE JURISDICTION

1. Cases cited by Transcom are not relevant.

The instant complaint case is not at all like “the jurisdictional tussles over “private radio
service’” raised by Transcom in its (Motion, pp. 10-12, § 16). None of the private radio service
cases cited by Transcom has any application, or relevance to the disposition of the instant matter,
and Transcom’s recitation of those cases represents nothing more than an attempt to obfuscate
the jurisdictional issue. Thase cases pertain to the regulation of radio carriers engaged in private
land mobile service and in no way address or influence the issues raised by the instant complaint,
which, as discussed infra in more detail, are clearly and rightfully within the jurisdiction of the
Authority to address.
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2, A State Authority may inquire in the facts surrounding a jurisdictional
defense

Preemption does not occur becavise “I said so.” If Transcom claims that the facts of its
operation are such that it is removed from state'regulaﬁon, itis requlred to demonstrate the facts
.to allow this Authority to make that determination. In appea]s lodged by Global NAPs against
state Authorities that applied intrastate access rates to ISP-bound tréﬁic, federal courts
congistently affirmed the states® right to investigate and to require a demonstﬁtim of preempted

status:

Global NAPS' argument ignores an important distinction. The FCC has
consistently maintained a distinotion between lacal and “interexchange”™ calling
and the intercarrier compensation regimes that apply to them, and reaffirmed that
states have auttmrity over intrastate access charge regimes. Against the FCC's
policy. of recognizing such a distinction, a clearer showing is required that the
FCC preempted state regulatxon of both access charges and remprocal
compensation for ISP-bound traffic.”

This view was also adopted. by the Second Circuit Court of Appeals, again in a case ruling
against Global NAPs® preemption theory.’ The lesson of the FCC’s ISP-Bound Orders is that it
is a mistake to acquiesce this Autharity’s state authority gnd rules to spurious arguments that the
FCC has impliedly preempted state compensation and now require the pr.ovisioning of free

services.



Hearing Officer found that Global NAPs bare the burden of proof with respect to establishing the
nature of its traffic and that is was, in fact, enhanced.’ The Hearing Officer stated that the
fundamental question was the character and classification of the traffic, and since Global NAPs
controlled the evidence necessary to substantiate their claim, the burden was on Global NAPs to
present such evidence.® The Georgia Commission fully agreed that préemption is an affirmative
defense’ and that the party pleading the defense has the burden of proof: .

Courts have found that the party raising the affirmative defense has the burden of
proof. Buist v. Time Domain Corporation, 926 So. 2d 290, 296 (2005). Under
this principle, GNAPs had the burden of proof to demonstrate the subject traffic
was of such a nature as to preempt the Authority.?

Other states have ruled similarly on the issue of presenting the facts necessary to & preemption

claim.’

* Id., Tnitial Detision filed April 8, 2008 (“Global NAPs Initial Decision™ (citing O.G.C.A. § 24-4-1; Fulton-
DeKalb Haspital Authority v. Fanning, 196 Ga.App. 556, SS8, 396 S.E.2d 534, 535 (1990); Pembrook Mgmt. v.

Cossaboon, 157 Ga.App. 675, 278 S.E.2d 100 (1981); and Paiwons v. Harrison, 133 Ga.App. 280, 211 SE2d 128
(1974)).

¢ See Globual NAPs Initial Decision at 2.

" Global NAPs Docket, Order Adopting in Part and Denying in Part the Hearing Officer’s Initial Decision filed July
31, 2009 (“Global NAPs Order”), at 12 (“The Independent Companies alleged that they received traffic from
GNAPs for termination, and asked that the Commission declare that they are entitled to access charges in connection
with such traffic. GNAPs raised the affirmative defense of preemption in an effort to avoid making such
payment.”),

® Id ut 12; see also id, at 7 (“As will be addressed in more detail in Staffs recommendation on GNAPs's alleged
-emror nuimber 9, the Initial Diecision properly determined that the burden of proof was on GNAPs to demonstrate that
the Commission is preempted with regard to the subject traffic. See Fifth Third Bank ex rel. Trust Officer v. CSX
Corp., 415 F.3d 741, 745 (7th Cir. 2005).”); /d. at 10 (... preemption is an affirmative defense and the party raising
it bears the burden of proof.™).

*“The Florida PSC ruled that PointOne, a carrier simiilar to Transcom, does not enhance long distance traffic and that
“Sprint should not have to track down carriers of traffic that has been handed off several times before ultimately
reaching Sprint’s network.” Complaint Against KMC Telecom, Flordia PSC Docket No. 041144-TP, Order No.
PSC-05-1234-FOF-TP issued Detember 19, 2005. The Pennsylvania PUC also ruled that Global NAPs bore the
burden to demonstrate its affirmative preemption defenses. Palmerton Telephons Company v. Global NAPs South,
Ine., Global NAPs Pennsylvania, Inc., Global NAPs, Inc. and Other Affiliates, PA PUC Docket C-2009-2093336,
Opinion and Order entered March 16, 2010 (“Palmerton v. Global NAPs™).
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In the Global NAPs Docket, the Georgia Hearing Officer further found the burden is to

“clearly” show preemption:
As a matter of law, GNAPs must show that the preemption it claims exists must
be clear. Global Naps, Inc. v. Verizon New England, Inc., 444 B.3d 59 at 73,
citing Hzllsboraugh County v. Automated Med. Labs, Inc. 471 US. 707 (1985)
("Hillsborough County®. Moreover, since the Authority has engaged in the
regulation of intrastate access arrangements for almost the last 16 years, the
United Stated Supreme Court has stated that, “[w]here ... the field that Congress is
said to have pre-empted has been traditipnally occupied by the States 'we start
with the assumption that the historic police powers of the States were not to be
superseded by the Federal Act unless that was the clear and manifest purpose of
Congress.”” Hillsborough County, 471 U.S. at 715, citing Jones v. Rath Packing
Co., 430 U.S. 519, 525 (1977)

This too was affirmed by the full Georgia Commission:
It is well-established that there cannot be a finding that the historic police powers

of the state are preempted, unless it is the clear and manifest purpose of Congress.
Altria Group, Inc. v. Good, 129 S. Ct. 538, 543 (2008)."

As with the Georgia Global NAPs proceeding, the Authority can and shotild hear the
facts regarding the operations of Transcom, first to determine jurisdiction and then, if nhot
preempted, to apply the appropriate remedy. There is no reason these two inquiries ¢an not
occur concurrenitly, and judicial economy warrants it. Trenscoin does not want any fact hearings
and, thus far, has done everything to prevent any inquiry that would allow the facts to be
developed. It prefers, instead, to raise and argue jurisdictional issues based upon its own
unsworn and untested conclusions. There is simply no reason that the Authority should be

forced to accept the mere contentions stated in the Transcom Motion as proven fact:

B. TRANSCOM’S CLAIM TO BE AN ESP IS UNPROVEN AND IRRELEVANT

¥ Global NAPs Initial Decision at 10

" Global NAPs Orderat 9.
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Transcom claims ESP status and, then, argues federal preempiion from that conclusory
self-jadgment (Motion, p. 4, § 7). Transcom claims that Transcom is an ESP with not one shred
of factual support or any acknowledgement thaf this too is a carefully crafted definition into
which Transcom mu§ demonstrate that it fits.

Complainants maintain that Transcom is not an ESP. While Complainanss admit that
Transcom claims to be an Enhanced Service Provider (Motion, p. 4, § 7), they dispute this claim.
They question whether Transcom:is an ESP and how an entity can be an ESP that offers no
entianced sefvices to end use cuétomers,, but which instead offers “voice termination™ services to
other interexchange carriers.

Complainants do not seek to tum Transcom into a common carrier (Motion, p. 3,13). It
is one. Transcom i:;, a operating as a common carrier right now in its delivery of “voice
termination” toll uﬁfﬁc destined for carriers like Complainants.’

While admitting that its “operations may involve communication with énd-points on the
PSTN in Tennessee,” Transcom continues on-to claim that “[tJhese operations, however, are
being conducted pursuant to federal law (Motion, p. 8, § 125.” Specifically, Transcom asserts that
it has “federal authority” to be an ESP, which specifically excludes state regulation (Motion, pp.
9-10, ¥ 15). This is, of course, complete fiction. There is no “ESP license.™ There is no
deference owed to Ttanscom’s claim to be one,

Transcom does not explain how Transcom comes even close to being an ESP. Transcom
claims that all of the long distance traffic delivered to .Complainants is “enhanced” and,
therefore, is exempt from terminating access charges. Accordipg to this: argument, the voice
traffic originated by ILEC, CLEC, Cable, Wireless and other oomi:anies that otherwise pay

terminating access is excused when it is laundered and delivered through Transcom. There is no

(FBI16448 /- § -



such thing as “BSP-in-the middle.” Nor can Transcom point to any precedent for one. The whole
arrangement is absurd and unsupportable both factually and legally.

The ESP exemption is very specific. Under FCC case law dating back to the AT&T
divestiture, customers of telecommunications services offering dial-up data services, such as
WestLaw and Compuserve, were granted “the option of purchasing interstate access services on
a flat-rated basis from intrastate local business tariﬂ’é, rather than from interstate access tariffs
used by [irrterexnbhnge, long distance carriers].” A current example is dial-up traffic received
by an internet service provider and destined for the Internet (i.e., ISP-bound traffic). The ISP
receives telecommunication service from a local carrier and thcﬁ uses the call to access the
Intemnet. As noted by the FCC, “information service providers have used this exemption to their
advantage by choosing to pay local business rates, rather than the tariffed interstate access
churges that other users of interstate access are required to pay.”* Transcom is not subscribing,
as an end-user, to Complainénts’ local services. Obviously a hug_e' voimne, wholesale toll
carrier, Transcom bas no need to buy local service.

Another basic flaw in the Transcom attempt to apply this customer exemption to
Transcom is that the ESP exemption applies only to ealls coming into the ESP and not out-bound

traffic, as we have in this case. Here, Transcom delivers voice traffic fo Complainants,

** Amendments of Part 69 of the Commission’s Rules Relating to Enhanced Service Providers, 3 FCC Red 2631
(1988) (“ESP Exemption Order™). “Thus, ISPs generally pay local business rates and intirstate subscriber line
charges for their switched access connections to local exchange company central offices.” Infercarrier
Compensation for ISP-Bound Traffic, CC Docket No. 99-68 (Declaratory Ruling and Notice of Proposed
Rulemaking released February 26, 1999) (/5P Declaratory Ruling") at { S. The ESP exemption means that the ESP

itsplf can obtain standard business service from thé local éxchange carrier, rather than having to obtain access
service,

 Intercarrier Compensation for ISP-Bound Traffic, CC Dacket No. 99-68, Report and Order released April 27,
2001 (“ISP Remand Order™)at { 27.
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Transcom is not subscribing to Complainants’ local service in lieu of paying access rates. -
As the FCC stated in the First Local Cangpet;ftion- Order: “[E]nhanced service providers that do
not also provide domestic or international telecommunications, and are thus not
telecommunications carriers within the meaning of the Act, may not interconnect under Section
25171 |

The FCC has established  bright-line ule that the “enhanced” service designation also
does not apply to services that merely “facilitate establishment of a basic transmission path over
which a telephone call may be completed, without altering the fundamental character of the
telephone service,™® As the FCC bas -exp@ﬁ, even where a service “may fall within the literal
reading of the eshanced service definition,”'® it can be “incidental o the mderlyhlg_ service
offered to the [end user].”"” Where that is the case - where the enhancement does not, from the
end user’s perspective, “alter the fundamental character” of the telephone service - the service
remains a “telecommunications service,” regardless of whether the technical definition of an
“enhanced” service can be stretched to fit the service in question.'® The FCC conclnded that a
service is an enhanced service if the information provided is “not incidental” to

telecommunications service, but rather is “the essential service provided.”"

" First Local Competition Order, supra, at § 995 (1996).

* See, e.g, AT&T Corp. Petition for Declaratory Ruling Regarding Enhanced Prepaid Calling Card Services
Regulation of Prepaid Calling Card Services, WC Docket No. 03-133 and WC Docket No. 05-68, Order and Notice
of Proposed Rulemaking (released February 23, 2005) (“AT&T Calling Card Dacigion™). at Y 107; Non-Accounting
Safeguards Order, 11 FCC Red 21905, 21958, § 107 (1996).

' Non-Accounting Safeguards Order, 11 FCC Rcd at 21958, § 107.

" AT&T Galling Card Decision, § 16.

®rd

¥ AT&T 900 Dial-It Services and Third Party Bllling and Collection Services, File No. ENF-88-05, Memorandum
Opinion and Oxder, 4 FCC Red 3429, 3431, para. 20 (CCB 1989) (emphasis added).
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In the AT&T IP-in-the-Middle proceeding, AT&T argued that the insertion of
enttancement of protocol conversion in the middle of a call exempted it ﬁ-om access charges ®*
The FCC rejected the: claim on the basis of both lack of a change recognized by the customer and
the similarity of the burden on the terxmnanng company.,

End users place calls using the same method, 1+ dialing, that they use for calls on

AT&T’s cireuits switched long-distance network. Customers of AT&T"s specific

service receive no enhanced functionality by using the service... AT&T"s specific

service imposes the same burdens on the local exchange as do circuit-switched
interexchange calls, Under section 69.5(b) of the Authority’s tules, “carrier

{access] charges shall be computed and assessed upon all interexchange carriers

- that use local exchange switching facilities for the provision of interstate or
foreign telecommunications services.”?!
The FCC saw “no benefit in promoting one party’s usc of a specific technoloéy to engage in
arbitrage at the cost of what other parties are erttitled to under the statute and cur rules™ and
explained that its approach was necessary to ensure that AT&T was not "‘place{d]...at a
competitive disadventage.””® The FCC further stated that since its ruling of access charge
aﬁplicabi]ity would apply “regardless of whether only one interexchange carrier uses [the
enhanced service of] IP transport-or instead multiple service provideis are involved in providing
IP transport, [it is] adopting this order to clarify the application of access charges to these

specific services to remedy the current situation in which some cartiers may be paying access

charges for these services while others are not."%*



The FCC -aﬁplied this same body of case law precedent most tecently in its AT&T Calling
Card Decislon, which held, in reliance on a consistent line of precedent dating back two decades,
that “the provision of [an] advertising message™ to certain long-distance calls “d[id] not in any
way alter the fundamental character of those calls and thus did not transform those calls into
“enhanced” services.” Following its rationale in the AT&T IP in the Middle Decision, the FCC
rejected the notion that toll services which offered access to stored information {in this instance,
calling.card calling) provided via IP-transport is exempt from access charges. The emmt
needs to be both known and providing a useful capability.

[Wiithout the advance knowledge or consent of the customer, there is no ‘offer’ to

the customer of anything other than telephone service, nor. is the customer

provided with the ‘capability’ to do anything other than make a telephone call. 26

Transcom claims to have been found to be an ESP .by four differf-.‘nt ‘bankruptcy courts,
but cites none of them (Motion, p. 4, § 7). Coﬁplainants are aware of only rom‘a,, a Texas
baskruptcy matter,”” in which Transcom bought the assets of DataVN, which, in-another Texas
bankruptcy procéeding, was found to be providing ESP services,. in part because the
DataVoN/AT&T interconnection agreement exprossly identified ISaiﬁVon as “an ESP»%®
Tmnsc;om asserted that, because it had bought an ESP, whatever operations it had also became

ESP. The bénkruptqy court undertook ne more. than cursory review of the FCC cases and, based

upon its own in-court precedent, affirmed. A bankruptcy court has no telecommunications

 AT&T Calling Card Decision at § 16, 0.28 (where the fundamental nature of the service offered to the end user is
telephone service, the service-is not an “enhanced” service). .

% AT&T Calling Card Devision at  15.

" Transcom Enhanced Services, LEC, Case No. 05-31929-HDH-11, U.S. Bankruptcy Court, Northern District of
Texas, Dallas Division (Memorandum Opinion, signed April 28, 2005) (“Transcom Bankruptey™. The bankruptey
court ruled that Transcom did not ows AT&T access for traffic it delivered to the RLEC. The court made no
determination as to whether a delivering IXC, Tike Halo, would ewe access payments,

B1d at2-3.
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regulatory expertise and is motivated to discharge the debtor from bankniptcy. The Texas
bankruptcy case has no precedential value, is not binding on the Authority, and is contrary to the '
FCC cases cited abave, |

In the Pennsylvania complaint case, Global NAPs presented a Texas A&M associate
professor who testified about Transcom’s enbancements having interviewed the o&mpﬁnyl’s
personnel. He identified four Transcom improvements: packet loss concealment, “short codes,”
the removal of backgronnd noise, and the injection of “comfort noise.” The PA PUC rejected the
notion that Transcom was enhancing anything;: |

In view of the evidence presented and the FCC’s rulings in the two AT&T cases
referenced above [AT&T VoIP-in-the-Middle and ATET Calling Card], we find
that Transcom does not supply GNAPs with “enhanced” traffic under applicable
federal rules. Consequently, such traffic caimot be exempted from the application
of appropriate jurisdictional camier access charges. Also, the Commission is not
persuaded by the decision of the United States Bankruptey Court for the Northern
District of Texas, Dallas Division, finding Transcom to be an ‘enhanced services
provider’ on ths basis that Transcom indicated in that proceeding that it provided

* “data communications services over private IP networks (VoIP)." Inre Transcon
Enhanced Services, LLC, No. 05-31929-HDH-11 (Bkrptey. N.D.Tex., April 28,
2005) at 2 (emphasis added).? o

Moreover, unless Transcom provides end user services, the enhancements the witness desmib.ed
are of no value. Global NAPs® witness conceded that, in the role of Transcom as a traffic
forwarder, “there would be no point in Transcom being in the path at all.”*

Nor would it jegally matter if Transcom were enbancing the traffic under the precedent of

the Time Warner Declaratory Ruling' The fact that the content may be enhanced by someone

* Palmerton v. Global NAPs, supra, Order 2t 37-38, Palmerton, the RLEC bringing the complaint argued that
“Palmerton responds that the removal of background noise, the insertion of white noise, and the reinsertion of
missing digital packets of an IP-enabled call in their correct location when all the packets of the call become
assembled ([if they occur at all] are essentially ordinary “call conditioning” functionalities that are “adjunct to the
telecommunications provided by Trenscom, nat enhancements,” and that similar call conditioning hes been
practiced for 2 very long time even in the mare traditional circuit-switched voice telephony.” Jd, at 36,

® Id. at Tr. 989,
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else does not change the telecommunication nature of the delivery. The transiting catrier is
providing a telecommunications service even if the call was part of an information service. It is
entitled to interconnection and must also pay access.

In the T¥me Warner Declaratory.Ruling, the FCC tuled upon whether MCI and Sprint
were entitled to interconnection on traffic that could be considered an information service (cable
VolP service — the FCC has riot determined that fixed VoIP is an information service).? It held
that, imespective of the originating technology, the deliverer of such traffic would be providing a
“telecommunications service.”

We further conclude that the statutory classification of the end-user service, and

the classification of VeIP specifically, is not dispositive of the wholesale carrier’s

rights under section 251... The Act defines “telecommunications™ to mean “the

transmission, between or.among points specified by the user, of information of the

user’s choosing, without change in the form or content of the information as sent

and received.”  Finally, any provider of telecommunications services is

“telecommunications carrier” by definition under the Act.3®
It made no difference to the FCC that the traffic delivered was “enhanced” by protoeol
conversion. The carrier delivering such calls is a telecommunication carrier. - -

As the FCC further ruled in its Thne Warner Decision, payments are due regardless of
&ny upstream enhancements (in that case, the originating technology): -

... the wholesale relecommunications carriers have assumed responsibility for

campensating the incumbent LEC for the termination of traffic under a section
251 arrangement between those two parties, We make such an. arrangement an

Y Time Warner Cable Request for Declaratory Ruling that Competitive Local Exchange Carriers May Obtain
Interconnection Under Section 251 of the Commuynications Act of 1934, as Amended to Provide Wholesala
Telecommunications Services to VolP Providers, WC Docket No. 06-55, Memorandum Opinion and Order, released
Merch 1, 2007, at Y2 (“Thine Warner Declaratory Ruling”).

3 “I'WC purchases wholesale telecommunications services flom certain telecommunications carriers, including
MCI WorldCom Network Services Inc. (MCI) and Sprint Communications Company, L.P, (Sprint), to connéct
TWC’s VoIP service oustomers with the public switched telephone network (PSTN). MCI and Sprint provide
transport for the origination and termination on the PSTN throtigh their interconneetion agreements with incumbent
LECs.” Ttme Warner Declaratory Ruling at § 2.

* Time Warner Declaratory Ruling at {9-10.
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explicit condition to the section 251 rights provided herein, See, ¢.g., Verizon
Comments at 2 (stating that one of the wholesale services it provides to Time
Wamer Cable is “administration, payment, and collection of intercartier
-compensation”); Sprint Nextel Comments at 5 (offering to provide for its
wholesale customers “intercarrier compensation, including exchange access and
reciprocal compensation™).*

These principles were acknowledged and applied by the Georgia PSC in the Global NAPs
Docket. The Presiding Officar found and the Georgia PSC concurred that:

While the factual record in this case demonstrates that the traffic is not ESP
traffic, Commission jurisdiction aver the subject matter is not altered as a result of
whether the traffic delivered for termination to the PSTN by GNAPs is or is not
ESP traffic delivered to the PSTN for termination or Internet Protocol-epabled
("IP-enabled") traffic. Although the FCC may, in the future, determine that some
alternative regulatory framevinik should apply to these types of traffic, for now it
has not. Thus, the FCC's framework, which -recognizes this Commission's
jmisdictgign over intrastate traffic, continues unabated and must and should be
applied. ) -

Thus, Transcom’s claim of an ESP exemi:tion is both factually'.incorrect and legally

irrelevant. In viéw of the established FCC precedent described above, it cannot seriously be

argued that Transcom’s “voice delivery service” has an ESP oomp,‘onent' that launders ordinary

long distance telephone calls into enhanced service rendered them exempt from access charges.

D.  THE TRA HAS THE STATE AUTHORITY TO HEAR THIS CASE ,

* T¥me Warner Decision at Y 17 (empbasis added).

% Global NAPs Initial Decision at 3; Global NAPs Order ut 4; see also Global NAPs Initial Decision at 9 ...the
FCC heas dlso already determined that the carrier (which would in this case be GNAPs) that delivers traffic for
termination to the PSTN is the party with the financial responsibility for the intercarrier compensation (in this case
intrastate access charges) associated with that traffie. See In the Matter of Time Warnar Cable Request...™); id
(“These SS7 records demonstrate that the traffic at issue is voice traffic. In their most basic form, the SS7 records
demonstrato that purpartedly ESP traffic is deliversd to the PSTN by a traditional wireline or wireless carrier and is
terminated over the PSTN as treditional wireline or wireless traffic. At best, therefare, the traffic is the same type of
IP-in-the-Middle traffic that the FCC has decided is subject to access charges. See In the Matter of Petition for
Declaratory Ruling that AT&T's Phone-to-Phone IP Telephony Services are Exempt from Access Charge, Order;
WC Docket No. 02-361, FCG 04-97, released April 21, 2004 (the "AT&T Depision”) et 1 and n.61. These same.
conclusions are reached regarding the Commission jurisdiction even if GNAPs had demonstrated that the traffic it
delivered to the Independent Compaiies for tenmination was ESP or ISP traffic™),
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1. TRA’s Statutory Authority

Tennessee law establishing the TRA's subject matter jurisdicﬁon_ over the issues in this
docket is clear. Under Teni. Code Amn. § 65-4-117(a)(1), the Authority has the power to
investigate, upon its own initiative or upon complaint in writing, any matter concerning any
public utility as defined in Tenn. Code Ann. § 65-4-101. Additionally, under Teénn. Code Ann. §
65-4-117(a)(3), the Authority has power to fix just and reasonable standards, classifications,
regulations, practices or services to be furnished, iniposed, observed and followed thereafter by
any public utility. The TRA’s jurisdiction is to be liberally construed in favor of the TRA. under
Tean. Code Amn. § 65-4-106% The TRA has a broad grant of authority under Temnessos law
over regulated uﬁlitiés within its jurisdiction. Temnessee Cable Television Association v.
Tennessee Public Service Commiission, 844 S.W. 2d 15 1, 159 (Tenn.Ct.App.1992). The TRA
has the jurisdiction to investigate the issues and facts alleged. An investigation will show that

Transcom is a public utility within the regulation of the TRA.

2. TheStandard of Review for Granting Tenn. R. Civ. P. 12.02(6) Motions

The authority of the TRA to adjudicate a motion to dismiss is d;axived from the Tennessee
Rules of Civil Procedure through the Uniform Administrative Procedures Act (“UAPA”), Under
Tennessee law, a “motion te dismiss for failure to state a claim upon which relief ean be granted

tests only the legal sufficiency of the complaint, not the strength of a plaintiff’s proof ™’ A

* The statute provides:
This chapter shall not be construed as being a derogation of ths common law, but shall be given liberal
construction, and any doubt as to the existencs of a power conferred on the authority by this chapter or
chapters 1, 3 and 5 of this title shall be resolved in favor of the existance of the power, to the end that
the authority may effectively govern and control the. public utilities placed under its jurisdiction by this

ter.
7 Doev. Sundquist, 2 S.W.3d 919, 922 (Tenn. 1999(; Bell ex rel. Snyder v. Ieard, Merrill, Culls, Timm, Furen &
Ginsberg, P.A., 986 S:W.2d 550, 554 {Tenn.1999)
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motion to dismiss “admits the truth of all relevant and material averments contained in the
complaint, but asserts that such facts do not constitute a cause of action as a matter of law."*
Essentially, the truths set forth are admitted on all relevant and material factual allegations in the
complaint. Unless there is no cause of action that remltg. from those facts, the motion to dismiss
should be denied. Further, in reviewing a motion to dismiss, the complaint must be construed
- liberally in faver of the plaintiff by taking all factual allegations in the complaint as true and
giving the plaintiff the benefit of all the inferences that can be reasonably drawn from the
pleaded facts.* A dismissal under Tenn. R. Civ. P. 12.02(6) is warranted only when the alleged
facts will not entitle the plaintiff to relief or when the compldint is totallg.{ lacking in clarity and

specificity.” Here, the alleged facts entitle Complainants to relief.

3. TRA Can Investigate Alleged Violations of T.C.A. § 65-35-102(2)

The TRA has jurisdiction to investigate violations of T.C.A. § 65-35-102(2). The
Authority may “[i]nvestigate...any matter concerning any public ufility... .” T.C.A. § 65-4-
117(a)(1), emphasis added. “Any matter” includes violations of T.C.A. § 65-35-102(2) which,
while mentioning civil and ctiminal actions and liaﬁilities, does not prohibit the TRA from
investigating such allegations and take action, including, but not limited to, fixing just and
reasonable standards, practices or services, including prohibiting violations of T.C.A. § 65-35-
102{2). T.C.A. § 65-4-117(3). The TRA can impose penalties for violating any of its orders,
findings, rules or requirements. T.C.A. § 65-4-120.

* Winchester v. Lirtle, 996 S.W.2d 818, 821-22 (Tenn.Ct.App.1998); Smith v. First Union Nat'l Bank, 958 8.W.2d
31,13, 115 (Tonn.Ct.App.1997).
Id.

“ Dabbs v. Guenther, 846 5.W24 270, 273 (Tenn.Ct App.1992).
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. CONCLUSION
Since the Authority plainly has jurisdiction to hear the merits o.f ‘this Compiaint, the
Motion to Dismiss filed by Tm must be denied.
This 15® day of August, 2011.

Respectfully submitted,

é LaDon Baltimore, BPR #003836

FARRAR & BATES
211 7™ Ave., N. Ste 500
Nashville, TN 37219

(615) 254-3060
Fax: (615) 254-9835
Don baltimoref@farrar-bates.coin

Norman J. Kennard
Pennsylvania I.D. No. 29921
212 Locust Street, Suite 500
‘Harrisburg, PA 17101

(717) 255-7627 telephane
(717)236-8278 facsimile
nkennard@thomaslonglaw,com

Attorneys for Concord Telephone Exchange,
Inc., Humphreys County Telephone
Company, Tellico Telephone Company,
Tennessee Telephone Company, Crockett
Telephone Company, Inc., Peoples
Telephone Company, West Tenmessee
Telephone Company, Inc., North Central
Telephone Coop., Inc. and Highland
Telephone Cooperative, Inc.
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CERTIFICATE QOF 'SER!' ICE
I certify that I have this day served a copy of the foregoing RESPONSE upon the
-following persoﬁs by causing electronic copies of the same to bc transmitted to ,éach intefested
party that has subplied a valid email address, and all other parties to be served via first class mail
with adequate postage affixed thereon and deposited in the United States Mail addressed as

follows:

| Paul S. Davidson, Bsq.
; James M. Weaver, Esq. . _
WALLER LANSDEN DORTCH & DAVIS, LLP
| 511 Union Street, Suite 2700
’ Nashville, TN 37219

W. Scott MeMollough, Esq.
MCCOLLOUGH/HENRY PC

1250 S. Capital of Texas Hwy., Bldg. 2-235
West Lake Hills, TX 78746

Steven H. Thomas, Esq.

Troy P. Majoue, Esq.

Jennifer M. Larson, Esq.

MCGUIRE, CRADDOCK & STROTHER, P.C.
2501 N. Harwood, Suite 1800

Dallas, TX 75201

This 15 day of August, 2011.

H. LaDon Baltimore
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J. Russell Farrar
William N. Bates.
Kristin Ellis Berexa
Teresa Reall Ricks
Mary Byrd Ferrara*
Robyn Beale Williams
Jennifer Qrr Lockiin
Keith F Blue

Heather C. Stewart
Deanna Lee Fankhauser
Beth L. Frazer

Brandt M. McMitlan
Rachel Morrison Casias*™
Aaron E. Winter

John C. Lyell

* Also licensed in KY
** Also licensed in NM

August 15, 2011

Hon. Eddie Roberson, Chairman

Tennessee Regulatory Authority

c/o Sharla Dillon, Docket & Records Manager
460 James Robertson Parkway

Nashville, TN 37243

RE: Complaint of TDS Telecom, et. al. v. Halo Wireless, Inc,, et. al.

Docket No. 11-00108
Dear Chairman Robersan:

LAW OFFICES

Fograr

B

S, L.L.P.

Phone 615.254.3060
Fax 615.254.9835

211 Seventh Avenuc North
Suite 500

_ Nashville, TN 37219
fblaw@farrar-bates.com

Of Coungel
H. LaDon Baltienore
Kim G. Adkins

FILED ELECTRONICALLY IN DOCKET OFFICE ON 08/16/11

‘This letter is notification that Complainants in the above referenced matter will not file a fesponsp
- to the Motion to Dismiss filed by Halo Wireless, Inc. (“Halo”) due to the filing of bankruptcy by
Halo as set forth in its Suggestion of Bankruptcy (“Suggestion™) filed August 10, 2011 in this
docket. Section 362 of the Bankruptcy Code provides that the filing of a bankruptey petition
operates as an automatic stay of administrative action, including further proceedings in this
docket. Therefors, petitioners are prohibited from filing a response to Halo’s Motion to Dismiss.

Sincerely,

&

cc: Paul 8. Davidson
James M. Weaver
W. Scott McCollough

{FBII6113 /}

H. LaDon Baltimore
Norman J. Kennard
Attorneys for Petitioners

Stoven H, Thomas
Troy P, Majoue
Jennifer M. Lerson






J. Russell Farrar
William N. Bates
Kristin Ellis Berexa
K}resaBRycrsllFRicks.
ary errara
Robyn Beale Williams
Jennifer Orr Locklin
Keith F Blue
Heather C. Stewart
Deanna Lee Fankhauser
Beth L. Frazer
Brandt M. McMillan
Rachel Morrison Casias**
Aaron E. Winter
John C, Lyell

*Also licensed in KY
** Also licensed in NM

Phone 615.254.3060
LAW OFFICES Fax 615 354 9835

211 Seventh Avenue North
Suite 500

Nashville, TN 37219
fblaw@farrar-bates.com

Of Counsel
H. LaDow Baltimore
Kim G. Adkins

filed electronieally in docket office on 08/16/11

August 16, 2011
Hon. Eddie Roberson, Chairman
Tennessee Regulatory Authority
c/o Sharla Dillon, Docket & Records Manager
460 James Robertson Parkway
Nashville, TN 37243
RE: Complaint of TDS Tel al, v, Halo Wireless, Inc., et. al., Docket No. 11-

ERRATA: August 15, 2011 letter to Chairman Roberson
Dear Chairman Roberson:

In my letter to you dated August 15, 201 1, I informed the Tennessee Regulatory Auttiority that
my clients, the Complainants, would not file a Response to Halo Wireless, Inc.’s Motion to Dismiss. The

letter incorrectly cites a Georgia Public Service Commission Docket Number. The correct docket number
is 34219,

Yapologize for the error.

Sincerely,

w Ao L
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BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

IN RE:
COMPLAINT OF

CONCORD TELEPHONE EXCHANGE, INC.,

HUMPHREYS COUNTY TELEPHONE
COMPANY, TELLICO TELEPHONE
COMPANY, TENNESSEE TELEPHONE
COMPANY, CROCKETT TELEPHONE
COMPANY, INC., PEOPLES TELEPHONE
COMPANY, WEST TENNESSEE
TELEPHONE COMPANY, INC., NORTH
CENTRAL TELEPHONE COOP., INC.,
HIGHLAND TELEPHONE COOPERATIVE,
INC., AGAINST HALO WIRELESS, LLC,
TRANSCOM ENHANCES SERVICES, INC.
AND OTHER AFFILIATES FOR FAILURE
TO PAY TERMINATING INTRASTATE
ACCESS CHARGES FOR TRAFFIC AND
OTHER RELIEF AND AUTHORITY TO
CEASE TERMINATION OF TRAFFIC

e CON O LON LD O O UON LT O LN L O LD O OB UL O O

DOCKET NO. 1100108

NOTICE OF REMOVAL TO FEDERAL COURT

PLEASE TAKE NOTICE that a Notice of Removal of the above entitled action
from the Tennessee Regulatory Authority, to the United States District Court for the
Middle District of Tennessee, Nashville Division was duly filed on the 19" Day of
August 2011 by Halo Wireless, Inc. and Transcom Enhanced Services pursuant to 28
U.S.C. §1452 and Rule 9027 of the Federal Rules of Bankruptcy Procedure in the United
States District Court for the United States District Court for the Middle District of

Tennessee, Nashville Division. A true and correct copy of such Notice of Removal is

attached hereto as Exhibit A.

PLEASE TAKE FURTHER NOTICE that pursuant to 28 U.S.C. §1452 and

Rule 9027 of the Federal Rules of Bankruptcy Procedure, no further action can be taken

4913253.1



in the above captioned proceeding unless otherwise ordered by the district court or a

subdivision thereof.

DAVIDSON
ee Bar No. 011789
JAMES M. WEAVER

Tennessee Bar No. 013451

WALLER LANSDEN DORTCH & DAVIS,

LLP

511 Union Street, Suite 2700

Nashville, TN 37219

Direct: 615-850-8942

Fax: 615-244-6804

Attorneys for Halo, Wireless, Inc. and Transcom
Enhanced Services, Inc.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing
Notice of Removal was served via regular mail and/or certified mail, return receipt
requested, on the following counsel of record and other designated contact individuals on
this the 19% day of August, 2011:

ATTORNEYS FOR CONCORD TELEPHONE EXCHANGE, INC.,
HUMPHREYS COUNTY TELEPHONE COMPANY. y TELLICO TELEPHONE
COMPANY, TENNESSEE TELEPHONE COMPANY. » CROCKETT
TELEPHONE COMPANY, INC. PEOPLES TELEPHONE COMPANY, WEST
TENNESSEE TELEPHONE COMPANY s INC.,, NORTH CENTRAL

TELEPHONE COOP., INC. AND HIGHLAND TELEPHONE COOPERATIVE,
INC.:

H. LaDon Baltimore Norman J. Kennard

FARRAR & BATES THOMAS, LONG, NIESEN &
211 7™ Ave., N, KENNARD

Suite 500 212 Locust Street

Nashville, TN 37219 Suite 500

arrisburg, PA 17108-9500

i

JA M. WEAVER
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