Filed electronically in the Docket Office 8/17/10

BRADLEY ARANT
BouLtT CUMMINGS Hem
LLP Direcl: 615
Fax: 0[5 63
hwalkerf@babe.com

5

August 17, 2010

Jerry Kettles, Chief Economic Analysis & Policy Division
Tennessee Regulatory Authority

460 James Robertson Parkway

Nashville, Tennessee 37243

Re:  Docket No. 10-00159; Joint Petition of Zayo Group, LLC for Approval of
Change of Control of American Fiber Systems, Inc.

Dear Mr. Kettles:
The Joint Petitioners submit the following responses to Data Request No. 1:

1. Have the petitioners have filed a similar petition or notice in other states. If so,
provide a listing of states and action taken.

RESPONSE: See Attachment A.

2. Have the petitioners filed a similar petition with the FCC. If so, provide or list
any action taken by the FCC, and the associated file(s) or document number(s). If a schedule to
complete the review of your application has been established by the FCC, provide such with your
response.

RESPONSE: See Attachment A. No FCC schedule has been established.

3. Provide the number of customers that American Fiber Systems, Inc. ("AFS")
currently serves in Tennessee.

RESPONSE: Seven

4. Provide a copy of the Agreement and Plan of Merger dated as of June 24, 2010,
the Petitioners entered into defining the change of control of AFS described in the Joint Petition.

RESPONSE: See Attachment B (Confidential)

5. Provide a signed verification from the Zaoy Group, LLC, American Fiber
Systems, Holding Corp., and AFS verifying that the information contained in the Joint Petition
is true to their best knowledge, information, and belief.

RESPONSE: See Attachment C.

6. As a result of the transaction described in the Joint Petition, will there be a
transfer of control of US Carrier Telecom, LLC?
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RESPONSE: There will not be a transfer of control of US Carrier Telecom, LLC ("USC").
American Fiber Systems, Inc., ("AFS") owns membership units in US Carrier Telecom
Holdings, LLC ("USCTH"). However, as a result of limitations in the Operating Agreement of
USCTH, American Fiber Systems, Inc. does not have actual day-to-day/operational control of
USCTH. USCTH is the parent company of USC. IF AFS does not have actual day-to-
day/operational control of USCTH which owns 98% of USC, AFS cannot have actual day-to-
day/operation control of USC. Further, AFS will exist after the closing of the proposed
transaction and AFS will continue to own the USCTH membership units after closing. The Zayo
Group merger subsidiary will be acquiring the ownership interest of American Fiber Systems
Holding Corp (the parent company of AFS) — thus the AFS owner of US Carrier will remain
unchanged. Referenced is made to footnote 1 of Exhibit A to the parties Joint Petition filed with
the TRA and footnote 6 on page 17 of the parties' Joint Application filed with the FCC.

Very truly yours,

BRADLEY ARANT BouLT CuMMINGS LLP

A f
/ / /
By: & ; , j
HW/dnr
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ATTACHMENT A



Regulatory Status for Project Woodstock

u:;_,.mma_nzo:; .

 Filed Date

Docket No.

FCC Domestic 214 8/2/2010 10-155
FCC international 214 8/2/2010 ITC-T/C-20100802-00317
Arizona 7/26/2010 T-03980A-10-0313
Connecticut 7/26/2010 01-04-27
Florida 72112010 N/A
Georgia 7/9/2010 26510
19008
idaho 712612010 N/A
Kansas 7/26/2010 N/A
Minnesota 71812010 10-780
Missouri 7/26/2010 N/A
Nevada 712212010 10-07018
New York 71612010 10-01501
Ohio 7/8/2010 10-0956-TP-ACO
Tennessee 8/3/2010 1000159
Utah 7/12/2010 10-2353-01
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ATTACHMENT B
PUBLIC VERSION



CERTIFICATE

The undersigned, Bruce T. Frankiewich, hereby certifies that (13 1 am the General
Counsel and Vice Pregident of Regulatory Affairs of American Fiber Systems Holding Corp., a
Delaware corporation (the “Corporation™), {2) attached hereto is 2 true and correct copy of a
redacted version of the Agreement and Plan of Merger dated June 24, 2010 (“Merger
Agreement”) among Zayo Group, LLC, Zayo AFS Acquisition Company, Inc., the Corporation
and Robert E. Ingalls, as Equityholder Representative, and (3) the Merger Agreement has not

been amended or modifisd.

IN WITNESS WHEREGF, | have hereunto set my hand this _.é/i day of August, 2010,

73 A/
Ty » § . ’ 25
////7?/ el ,%ﬂ?%%ﬁwﬁééﬁﬁ/ a3

Bruce T, Frankiewich
General Counsel and Vice President
of Regulatory Affairs,
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AGREEMENT AND PLAN OF MERGER
by and among
ZAYD GROUP, LLC,
ZAYOQ AFS ACQUISITION COMPANY, INC.,
AMERICAN FIBER SYSTEMS HOLDING CORE,
snd

ROBERT E. INGALLS, JR,, AS THE EQUITYHOLDER REPRESEMNTATIVE

Dated as of Yune 24, 2010




AGREEMENT AND PLAN OF MERGER

This NI}%FFMEW?' AND PLAN OF MERGER (this “Agresment™), dated as of June 24, 2010, &
by and among Zayo Group, LLC, & Delaware Himited zabﬂzty mmpan} (“Parant™). Zayo AFS Acquisilion
Company, Inc., a Delaware corporation ("M 3

57 American Fiber Systems Holding i
Crelaware corporation (the “Company™), and Robest . Ingalls, Jr, an individual, in his capacity as the
designated representative of Bquityholders C‘Bgniivhoider %gmses;mﬁve”’} Each of Parent, Merger Sub,
the Company and Eguityholder Representative are refesred 1o in ihis Agraement cc«liac:we%y as the
“Parties.” and individoally a5 a “Pary.”

Reoirals
A The Board of Directors of the Company and the Board of Managers of Parant have ench

delermined that & business combination between Parent and the Company is in the best interest of their
respective o ’"a}irmlms and stockholders and members, as applicabls, and &mordmg!y have agreed 1o effect
the merger of Merger Sub with and info the C‘ompﬁm}f with the f‘omgjamf surviving (the “Merger™, upon
m e m<‘ amcé isiajc,ﬁ*; to the Cﬂﬁd!l%ﬁ& gm forth in this Apresment and in &ccrdame with the Delaware

L") whereby the separate corporate existence of Merger Sub shall
cense am{ each ismerﬁ 4 3{3 eazigiargdmg ::ghirﬁ": of metg:«a’xy Capital Stock, other than digsenting shares and
shares of Company Capital Stock held in the treasury of the Company, will be converted intn the right 1o
FELEIVE if}t’:‘ Merger Consideration as provided in this Agreement.

%3‘ The stockholders of the Company, each of which is set forth on Exhibit %
s %, are the record and benaficial owners of an aggregate of 134,495,310 shares of Compan

C. The cptionholders of the Company (the “Optionholders™) are the record and beneficial

vwners of euistanding options to purchase an aggregate of 7,801,500 &?sa;“ua of C Campany ( ommon Stock
issued pursuant to the Company Option Plan (coliectivaly, the “Company Siock Ontions®™ "

i, The warrantholders of the Company, each of which is sef forth on
f“Wg;mvthmdam”,, are the record and beneficial owners of warrants 1o purchase an agp

1,372,938 shares of Company Common Stock (the “Common Stock Warrants™) and 3,742,462 : % wares of

Series E Btock (the “Series E Warranls”, and together with the Common Stock Warrants, the “Company
Warrants”
E The Company owns all of the issued and ouistanding Bquity Securities in the Subsidiaries

of the Company deseribed on Schedule 1-A (the “Company Subsidiaries™, The Company asné t%‘

Company Subsidiaries are referred to in this Agreement, individually, each as an “Acguired Compe
and collectiv ely, as the “Acguired Companies™; provided; however, that USCarrier Telecom rME
al

i

n

z?

L1 gy

L 2 Georpla limited Hability company and an indirect subsidi iary of the Comparny (“USC™), sha

in
I'n

be considered an Acguired Company.,

¥ Stockholders, Optionholders and Warrantholders are re squirad to surrender their Company
Capital Siock, the Company Stock Options and the Company Warranis, ms;f:a'wwly, for the
i ; s M T pany £ k:
cansideration set forth in this Agreement.

Azreement

in consideration of the representations, warranties, covenants and agreements coalained in this
Agreement, the Parties agree as follows:
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ARTICIEI
DEFINITIONS; INTERPRETATION

1.1 Definitions.  Capitalized terms and other terms uvsed in this Agreement have the
respective meanings set forth in Appendix A,

1.2 isferpreiagion. As used in this Agreement, except as otherwise indicated in this
Agreement or as the conlext may otherwise require: (2] the words “include.” *includes,” and “inchading”
are deemed to be followed by “without limtation™ whether or not they are in fact followed by such words
or words of similar import; {b) the word *or” is not exclusive; {¢) references to an “Article,” “Section,™
“Preamble,” “Recital,” or any other subdivision, or @ an “Appendin,” “Bxhibit” “Schedule,” or
“Disclosure Schedule” are to an article, section, preamble, recital, or subdivision of this Agreement, or (o
an appendix, exhibit, schedule, or disclosure schedule to this A greement; (d) the words “this Agreement,”
“hereby,” “hereof,” “herein,” “hereunder,” and comparable words refer (o all of this Agresment, including
the Appendices, Lxhibits, Schedules, and Disclosure Schedule o this Agreement, and not to any
particolar article, section, preamble, recital, or other subdivision of this Agreement or appendix, exhibif,
schedule, or disclosure schedule to this Agreement; {e) any pronoun in masculine, femining, or neutral
form shall include any other gender; (f) any word in the singular form includes the plural and vice versa,
(g) references to any apreement or other document are to such agreement or document as amended,
muodified, superseded, supplemented, end resiated now or from time to time afier the date of this
Agreement; (i) references o any Law are to it as amended, modified, supplemented, and restated now or
{rom time 1o time after the date of this Agreement, and to any corresponding provisions of successor
Laws, and, unless the context requires otherwise, any reference 1o any statute shall be deemed alse 1o
refer 10 all rules and regulations promulgated thereunder; (1) references io any Porson include such
Persou’s respective successors and permitted nssipns (and in the case of 2 natural person, such Person’s
hieirs, egtate, and personal representatives); and (§) references o 2 “day” or number of “duys” (without the
explicit qualification of “Business™) refer to a calendar day or number of calendar days. If interest is to be
compuied under this Agreement, it shall be computed on the basis of a 360-day year of twelve I0-day
months. If any action or notice is to be taken or given on or by a particular calendar day, and such
calendar day iy nol & Business Day, then such zction or Motice may be faken or given an the nexi
succeeding Business Day. Any financial or accounting ferm that is notl otherwise defined in this
Agreement shall have the meaning given such term under GAAPR.

ARTICLE I
MERGER; CLOSING

2.3 Fhe Merger. In accordance with the DGCL and subject to the terms and conditions of
this Agreement, Merger Sub shall be merged with and into the Company at the Effective Time and the
separate corporate existence of Merger Sub will thereupon cease. The Company shall continue as the
surviving corporation of the Merger (the “Surviving Corporation™ and shall be 2 wholly owned
subsidiary of Parent,

2.2 Effective Time. On the Closing Date, Parent, Merger Sub and the Company will {a} duly
execute a certificate of merger (the “Certificate of Merger™) in substantially the form of Exhibit C and
(b) make all filings or recordings required under the DGCL. The Merger will become effective at such
time as the Certificate of Merger has been accepted with the Secretary of State of the State of Delaware or
at such subsequent date or lime as specified in the Certificate of Merger. The date and tirne the herger

becomes effective is referred (0 In this Agreement as the “Effeciive Time.”

2.3 Effects of the Merger. The Merger will have the effects set forth in this Agreement and
i the applicable provisions of the DGCL. Without fimiting the generality of the foregoing, and subject

H3480%20 o2 den



thereto, at {he Effective Time, sxcept as otherwise st forth herein, ail the property, rights, privileges,
powers and franchises of the Company and Merger Sub will be vested in the Surviving Corporation, and
all debts, labilities and duties of the Company and Merger Sub will become the debts, Habilities and

duties of the Surviving Corposation.

Z.4 Certificate of Incorporation and Bviaws., The certificate of incarporation of ihe
surviving Corporation in effect at the Effsctive Time will be amended and restated as et forth in
Exhibit A fo the Certificate of Merger until amended in ascordance with applicable Law. The bylaws of
Merger Sub, as in effect immediately before the Effective Time, will be the bylaws of the Surviving
Corporation, until thersafter changed or smended as provided therein, by the certificate of incomoration
or by applicabls Law.

1.5 Direetors and Officers of the Surviving Corporation. The direciors of Merger Suhb
immediately prior to the Effsctive Time will be the directors of the Surviving Corporation and the officers
of Merger Sub immediately prior to the Effective Time will be the officers of the Surviving Corporafiog,
each to hold office in accordance with the certificate of mearporation and bylaws of the Surviving
Corporation until such Person’s successor is duly elected or appointed and qualified,

3

2.6 Closing.  The Contemplated Transactions shall be consummated at a closing {the
0sing™} 1o be held at the offices of Holme Roberts & Owen LLP, 1790 Lincoln Streel, Suite 4100,
Denver, Colorade, at 10:00 am. Denver, Colorado, time, subjact i, and a3 soon as practicable after the
satisfaction or waiver of, the souditions set forth in Sections 8.1, 8.2, 8.3, 84 and 8.5, or on sueh other
date or at such other location as the Company and Parent mutually agree. The date and time that the
Closing actually ocours is referred io herein ag the “Closing Date” All proceedings 1o be taken and all
documents (o be exccuted and delivered by all parties at the Closing will be desmed to have been taken
and executed simultaneously and no procecdings will be deemed to have bsen taken aor documents
executed or delivered unfil all have been takes execuled and deliversd.

ARTICLE 111
MERGER COMSIDERATION; SHARE EXCHANGE
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¢ Company represents and warranis fo Parent and the Merger Sub that, except ay set forth in
wre Schedule:

Ciypantration and Stendine,

¥

{a) {}?sramwu@n ang Good Standing. The Company is a corporat]

duly iﬂmﬂ;ﬁ@mw{ﬁ and is validly zmmg and in good standing vnder the L i the §
Delaware.  Each Company bu&;md%ag}f 18 an Bofity that was duly HK.GE‘E;?CL&RI ?{r’mﬁ , or
organized, and 18 va hd§v existing and in good standing (If the concept of %«;Lé smméifg
applies) vnder the La 0? the state of s incorporation, formation or erganization idends
in Schedule 1-4.

L.L
o4
&
[ 1]

{b) Power pnd Authority, Foreion Ouslification. Fach Acquived C
full Entity power and Entity authority to own, lease or otherwise hold ifs assets and X
and to carry on its business as presently andz;m:f-‘d Bach Acquired Cﬁ%ﬁpaﬂ‘ éz ’&‘2‘551 £t
times since is inception has been, duly qua hize& vthorized and In good sts {if ¢
concept of good standing applies) 1o do buginess as & foreign BEntity in sach szsa;m w1 whers
he conduct or nature of s business or the ownership, §é‘€ww of holding of 18 assets and
propsrties makes such qualification or authorization necessary, ¢ xeept for any Jusisdiction{s)

.

W

tn which the failure to so qualify would not have a Material Adverse Effect. Each mmﬁwﬁwr
u‘xers‘ each Acguired Company is quahﬁa& or authorized as 2 foreign Entity is Heted in

-

Section 5.3(h) of the Disclosurs Schedule

5
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{e Organizetional Documents. The Company has provided to Parent prior 1o
the date of this Agreement accuraie and complate copias of (1) the Organizations! Documents
of each Acquired Company, including as have been in effect from time fo thme since the
inception of the respective Acquired Company and (i) the cauity ownership records of each
Acquired Company,

{d} Resolutions.  The Company has made available 10 Parent sccurmie and
complete copies of all resolutions adopted by the Roard of Directors and Stockholders of
each of the Acquired Companies and there are no other minutes, resolutions. written consents

or similar corporate records of any of the Acquired Companies.

(e} Assumed Names. Section 5.10e} of the Disclosure Schedule coniaing an
accurate and complete list of each assumed name, trade name, and Fotitious name now or
ever used by any Acquired Company in commection with the operation of s business. Bach
assumed name, trade name or fotitious name contained on Section 5.1¢6) of the D GSUre
Schedule hss been duly registered with the appropriste Governmental Bntity in sach
jusisdiction in which such assumed name, frads name or fictitious name has ever been uged
by any such Acquired Company,

Egully Seeurliies: Cenitalization,

{a) Capitalization. Section 8.2(a) of the Discloswre Schedule accurately and
completely sets forth as of the date of this Agresment and immediately (subject to 39,785
shares of Series B Stock to be issued pursuant to that cerfain Plain English Warrant
Agreement, dated April 13, 2004, as amended March 2005, between the Company and
Triplepoint Capital L.L.C. and any shares of Company Common Stock to be issued pursiant
1o apticns io acquire shares of Company Common Stack under the Company Opilon Plan)

prior 1o the Closing for each Acauired Company: (i} each class and series of capital stook
and other Equity Securities (other than Company Stock Cptions); (1) the aggregste number of

shares of capital stock and other Equity Sscurities {other than Company Stock Optiong) of
ench class and series that are authorized for issuance; (i) the aggregate number of issued and
outstanding shares of capital stock and other Equity Securities (other than Company Stock
Options) of each such class and series and (iv) 2 Hst of the names of each record owner of
such shares of caphial siock and other Equity Securities (other than Company Stock Options),
and opposite the name of each such owner, the number, class and series of shares of capital
stock and other Equity Sscurities {other than Company Stack Options) owned by each such
owner.  in an email dated June 23, 2010 st 4:08 pan. (Mountain Time} from Gip
Ramachandran (Representative of the Company} to Ken desGarennes (Represantative of
Parent}, the Company provided Parent with an accurate and complete st as of the date of this
Agreement and insmediately (subject to any sheres of Company Common Stock o be igsued
pursuant 1o opiions 1o acquire shares of Company Common Stock under the Company Option
Plan) prior to Closing the names of the Optionholders, the respective number of shares of
Company Common Stock underlying such Optionholder’s Company Stock Gptions, the grant
date, the option agreement number, the expiration date and the applicable exercise prics,

(&) Yoting Debi. There are no awthorized or ouistanding bonds, debentures

notes or other Indebiedness of any Acguired Company, excluding Indebtedness to banks ag

wf
set forth on the Interim Balance Sheet, having ihe right to vote on of approve {or containing
ary provision granting any holder thereof or other Person the right to vote on or approve), or

. 4

hat are convertible into, or exchangeable for, securitiss having the right 10 vote on oF

et

- 14 .



approve, any maiter on which any holder of Company Capital Stock or other Equity
Securities of the Acquired Companies may vote on or apprave (“Voting Debt™,

{) Subsidiaries. Except for the capital stock and other Hauity Seourities s the
Company Subsidiaries listed as being owned by the Company In Section §.208) of the
Disclosure Schedule, the Company has no Subsidiaries and does not own, directly or
indirectly, (i) any Equity Security in any other Person or {ii) any interest in a partnership,
unincorporsted joint venture or other arrangement with any other Person involving the
sharing of profits or losses, or in the nature of & partiership, joint venture or other business
enterprise. The Company has good and valid ditle to and beneficial ownership of the Equity
Securities in the Compeany Subsidiaries listed as being owned by the Company in
seetion 3.2(a) of the Disclosure Schedule, free and clear of all Encumbrances, except as set
forth in Section 5.2(c) of the Disclosure Scheduie. The Comparny has provided to Parent a
true and correct copy of (withe articles of organization, as smended, of USC,
{x) membership intorest centificate (or similar document or instrument), if any, representing
the membership interests of USC owned, directly or indirectly, by the Company. and (y) any
agreement or document fo which the Company or any of its Subsidiaries is 2 party relating o
the management or operation of USC or the rights, duties, and oblipations of the
equityholders of USC, including any operating agreements, voting agreements, voting trusts,
Joint venture agreements, registration rights agreements, or similar egreement. To the actual
knowledge of David G. Rusin and David N, Danchak without any tnvestigation: (aa) the
operating agreement of USC provided to Parent accurately and oompletsly sets forth the
issued and outstanding equity interests of USC snd the holders thereof, and (bb) except as
otherwize set forth in the Amended & Restated Operating Agreement of USCarrier Telecom
Floldings, LLC, dated as of October 2007 (the “USC Operating Agresment™), there are no
agreements or rights to issue additional securities or equity interests {or rights o acquirs
securiies or equity interests) of USC.

() Options.  Section $.2(d) of the Disclosure Schedule seis forth for sach
Acquired Company: (i) the number of shares of capital stock and other Equity Securities
reserved for issuance under the Company's 2000 Stock Option and Greng Plan {the
“Company Option Plan™) and all other option or other Equity Security incentive plans; (i) the
number of issued snd outstanding options as of the date of this Agreement upder the
Company Option Plan and alf such option or other Equity Seourity Incentive plans and the
exercise prices and (iii) all other options, issued and outstanding or authorized for issvance,
whether or not presently convertible, exercisable or exchangesble, and other commimments or
undertakings (other than this Agreement): (A) under which any Acquired Company or any
Affiliate or owner of the Equity Securities of any Acquired Company 18 or may become
obligated to issue, deliver, transfer or sell or cause Lo be issued, delivered, transferred or sold,
any of its Equity Securities or any security exercisable for, or convertible or exchangeable
into, any Equity Securities of any Acquired Company or any Voting Debt; (B) under which
any Acquired Company or any Affiliate or owner of the Equity Securities of any Acquired
Company is or may become obligated to issue, grant, extend or enter into any such option or
other commitment or undertaking or (C) providing for the delivery of any amount or properiy
in connection with the Closing other than the Marger Consideration,

{e] Mo Other Securities. Except for the shares of capital stock and other Equity
Seeurities in such numbers set forth an Section 5.2(s8) of the Disclosure Schedule. there are no
shares of capital stock, other Equity Securities or debt securities of any Acquired Company of
any class or series that are issued or issuable, reserved for issuance or oulstanding,

- 15.
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) Yalidity, The Company Capital Stock and all other ¢ capital stock of each
Acguired Qampénv are duly suthorized, were validly issued and, sxcept as sel i
Section §.2(11 of the Disclosure Scheduls, are fully {M?d and non-assessablo, The Compar
Capital Stock smd all other capital stock and other Eguity Securities of sac

Company are not s*%bi ol i(‘a antl were nol issued and are not held in wviolaiic

purchase option, call option, right of first refusal. preem i'ive right, gaf:““‘” aic
similar right ander the O &}ig nizational Documents or any Conract of 8 i

Company or the owners of its Boguily Securides, or any pmvimm af 'aa
incluading the DOCL.

{g) ption.  There are ne oulstanding

Company fo rwurc*i 88, 18 fésam or otherwise soquire any og
Securities, and, except a5 s  forth in Section 5.2(1) of the Dise
formation of sueh Acauir é ?}przﬁy, no Acquived Comps iy has "agnw a:weaﬁ reéeﬁemg«;f or

otherwiss acquired any capital stock or other Eguity Seourities, other than from re

from Jormer smployess in the Ordinary Course of Business.

”Qi
m
tr,

{h) Ai%s}mtim Sghedule.  The Allocation ;‘ﬁhmuéf:, when delivered by the
Company o Parent pursuant to Section 7.9(a), shall accurately reflect the allocation of the
“i i 3

Closing Merger C“cmm,z""éwn in acoordance with the Con g; ny Charter,

Authority: Txecution gud Deliverv: Enforcenbilite,

{a} Power snd Authority. Each Acquired Company has full B
Entity authorify o exeoute and deliver the Transaction Documents fo which A
Company is or bscomes a parly, to perform its obligations under such Trans
Doguments, and 1o conswmmate the Contemplated Transactions applicable to sue
Company,

{hy f‘%us: Authorization, The execution and delivery by each Ac
of the }“mz tion Boewrf:ms to v §‘siﬁ% B iz Acq iwa Company 18 or v»i i

;ibi:kzﬁ k, er, member, ma £ ot
Law applivable to, or the {‘*rg,’a,mm‘“é nal Docoments of, such i,iﬂ;"eﬂ Comp
\wgm er Approval (which iz antleipaied o ocour ;ﬁi}:szpﬂv following &
delivery of this Agresment).
{) Execution and Deliverv: Bnforceability. Bach Transaction Document

which any Acquired Company Is a party hes been duly excouted and delivered
fw:;mr ed Company and constitutes the legal, valid and binding obligation of su
Company, enforceable against such Acquired Company in accordance with its e, sy
io the Romedies Bxocep ﬁ'(:zzz Each Transaction Document to which any f&bquzrss‘é
wi§§ “m{:ama & party, when executed and delivered by such Acquired © iﬁmgmﬁw \
been duly executed and delivered by such Acquired Company, and will constia f;
vziui and binding obligation of such Acquired Corapauy, mfe*"eez'ﬁsie against sue

Company [ accovdance with s terms, subject to the Remedies Bxeention.

S
e
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Congents and Authorizations: Mo Cenfiicte,

() Governmental Authorizations. Except as st Torth on Se mwn SA{a) of
Disclosure Schedule, there i no masenal Governmental Auihorization that amy Acgui
ia mpany is mm d to make with, give o or oblain from, any Govermmental Entity

conngstion with the execution, delivery and performance of the Transa hon- Documents and
t‘%";f: cmsz.mmfsai:m of the Conternplnted Trangactions,

{by Consends and Approvels.  Bxcept 83 set forth in Section 5.4/6) of the
Risclosure Schedule, there is no material Consent or Approval that any Acauired Company is
requirad 1o obtain in commection with ﬁf: execution, defivery and performance of ihe
Transaction Document and the consummation of the Cg ontemplaed Transactions.

{c} Mo Conflicts, Assuming that the Qovernmental Authorizations set forth in

Section 5.4{a) of the Disclosure Schedulo and the Consenis and i%;:xmw Iy set forth on
?«‘,amw 3.4k} of the Disclosure Scheduls are made, given or obia seés ag applicable, the

¥
xecution, delivery and performance of the Transaction Documents, and the consummation of
the Contemplated Transactions does not and will not, in any maierial ro 5335&.

{ conlravene, conflict with, result in a viclation or bresch of, or pive any
Governmenial Bntity the right o &mi%@wa any of the Contemplated Transactions or 1o
sxercise any material remedy or obiain 2 any material relel under, any material §
material fudgment that is binding on or applicable 1o any Acquirsd Cormy pany oF any ﬁ:%i :
asseis and properties;

{36 contrEvEn gi conflict with, result in a vielation of require any of the
terms, provisions or requirements of or ww any Gavernmental Entity the right 1o revoke

withdraw, suspend, cancel, terminale or mndzm eny material Permit issued 1o or held by
any A qzszmﬁ Company;

(38 except as sel forth in Section 5.4(cWibh of the Disclosue schedule,
constitute & material defaclt or & material eve ?. of defanlf under, or result in or give to
any Person any nghé of termination, eancellation, aceelesation or modifisation zsa‘%df&z, oF
any right to exercise any remedy or ablain any reliel under, any of the torms or i
of any Material Contract to which any Acquired © Company is a party;

() contravene, conflict with or result in a violation of any material provision
of the Organizational Documents of sy Acquired Company; or

{*u result in the imposition or cremtion of, or give any Perso
create or impose, any material Hen or encumbrance, except for 8 Permitied

o or with respect to any of the assets and propertiss of 2 any Acguired é"“wz\ a1 };/

Eingncial Matters,

{a} Financial Staiements. Apached to Se {i’;}fé Sﬂ:‘?{’*‘ of the D :
are complete copies of the following financial statements and reports {collecti
“Financial Biatemernng™: {;tm: udited comparative consolidsted balance gheot

Company for the fsoal vears ended December 31, 20487 i.}f: é:s}“}ﬁi‘ i
Decernber 31, 2009 (the “Balance Shewr™, the related audie

A
&»
statement of operations, siatement of stockholders’ equity (deficit

w

i

aé k:ihzé‘mam of wash

.}
i



flows of the Company for the fiscul yeurs then ended and the notes therelo and {iiy the
unandited consolidated balance sheet of the Company as of May 31, 2010 (the “Interim
Balance Sheet®, and the date thereof, the “Interim Balance Sheet Date™), angd the related
unaudited consolidated statement of operations, and statement of cash Hows for the four
month fiscal period then ended.

{b) Presentation of Financial Staements. The Financial Statements {1} fairty
present, in all material respects, the financial position snd results of operations and oagh §

as of and for the fiscal years or fiseal periods covered in such Financial Staternents, (i} ha
been prepared in accordance with (A) the books and records of the Acquired Companies and
(B GAAP (except in the case of the Interim Balance Sheet and relased stafements of
operations, stockholders” equity (deficit) and cash flows for the absence of notes and that
such statements are subject {o normal, vear-end adjustments that are nejtlier individually nor
in the sgaregate material in amount) and (iif) except for the proper application of changes in
accounting principles required under GAAP, reflect the consistent application of GAAP
throughout the periods covered in such Financial Statements.

{c) Financial Books and Regords. Bach Acquired Company mainiaing in al

i

material respects accurale and complete books (including books of account) and records

3

reflecting iy assets and Liabilities and mainiains in all material respects proper and
internal accounting controls that provide assurance that (1) transactions are executed with the
authorization of such Acquired Compeny’s management; (i} ransactions are recorded azs
necessary lo permit preparation of the finsncial statements of such Acquired Company in
accordance with GAAP consistently applied, Law and olherwise in a magner that fairly
presenis in sll materinl respecis the financial condition and results of operations of such
Acquired Company as of the respective dates and periods thereof and fo maintain
accountability for the assets of such Acquired Company; (i) aceess 1o the assets of such
Acquired Company is permitted ondy in accordance with the asthorization of suct Acguired
Company's managemsnt; (iv) the reporting of the asseis of such Aoquired Company is
ompared with existing assets at regular intervals and (v) sccounts, notes and other
receivables are recorded sccurately and proper and adequate procedures are implemented o
:ffeet the collection thereof on & current and timely basis.

Girate

o

€1

{d) Selvency. Each Acquired Company has the ability © pay its Lighilities as
they come due in the Ordinary Course of Business and in sccordance with the terms and
provisions of all Contrects to which any such Acquired Compsny i 2 party, The
Contemsplaied Transactions will not render any Acguired Company insolvent (meaning that
the sum of such Acquired Company’s debis and other probable Lishilities will not exceed the
faiv value (as defined under GAAP) of sach Acquired Coampany’s asseis),

5.6 Ascovmis Pavable. All accounts payable of sach Acguired Company have besn incured
for goods or services recefved by or provided to such Acguired in the Ordinary Course of Buginess, and
no Acquived Company has delayed or postponed the payment of accounts pavable outside the Ordinary
(ourse of Business, Bection 5.6 of the Diselosure Scheduls sets forth an aging of all aecounts payable of
ach Acquired Company as of the Interin Balance Sheet Date,

3

87 indebiedness. Ssction 5.7 of the Disclosure Schedule sets fosth, with respect 1o each
Acquired Company, an scourate and complete Hemized list of a)l Indebtedness of esch Acouired
Company and the amounts outsianding with respect to such Indebiedness as of the Interim Balanes Sheet
iLaate, including any sccried and uspaid interest, fees, points, premiums, commissions and other
Liabilities arising under the Contracts with respect to such Tndebtedness.
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Par F500. Except as set forth in Seclion 5.8 of the Disclosure Schedule, there are no outstanding
or performance bonds, letiers of credit, other surely ar securily arrangemenis, or similar Contracts is
or enigred into In connection with the business or any of the asseis and properties of any Acquired
Company for Remediation or otherwise,

5.9 Derivative Instraments. No Acquired Company is a parfy to or bound by, or hag any
Liability under, any Derivative Instrament.

810 Np Undiscloged Lisbilities Mo Acguired Company hag any Liabiliy except for the
following: (a} Liabilities reflected on the Interim Balance Sheer, (b) Liabilitiss incurred by such Asouire
Company since the date of the Interim Balance Sheet in the Ordinery Course of Business, :
Company Transaction Eupenses arnd (d) the Liabilities set forth in Section 5. 100d) of the Disclos
Sel t’;éihi: M of the date of this Agreement, no Acquired Company is 2 party o any “off-balance sh
: ent” as defined in Tem S03(a)(4)(i1) of Regulation S-K promulgated by the Securities and
“Jx‘,&an;w Commission,

o

5311 Absence of Chanses or Events. Since the hiterim Ralunce Shest Date through the date
of this Agreement, sach A;qmred Compeny has conducted irs business only in the Ordinary Course of
Business and, o the Knowledge of the Company, there has ocourred no change, event, development or
effect that has had a ’\dme?zai Adverse Effect, or that could reasonably be expected to have or resulf in 2
Muterial Adverse Bffect. Withaut ] mwma the generalily of the ie:}rwmmgﬂ gxvept in the Ordinasy Course
of Business or as set mﬁ?a o fﬂaaism 311 of the Disclosure Schedule, since the Interim Balance Shoo
Late through the date of this Agreemen

{a) no Acquired Company has sold, transferred, assigned, leased. subleassd,
licensed or otherwiss disposed of any of its assels, tangible or intangib k_,g owned, | Mzw 1 or
licensed, with & value in sxcess m“ $50,000 individually or $200,000 in the aggregate, other
than in the Ordinary Course of Business;

{in) no Acquired Company has entersd Into any Contract (o1 series of related
Coniracts) (i) involving mors than $200,000, or (i) with & term greater than 60 months,

{&} no Person (incloding any  Acquired {;nmmqg
mndified, werminated, cancsled or ace :.:kizzﬁﬁ‘ any obligation under, ¢

{d3 no Acguired Company has creafed, incurred or mermitied o ar :
Encumbrance on any of 15 assets, tangible or intangible, other than Permitied Froumbrances:

; no Acquired Company has made any capital expenditure (or sevies of related
mg;ﬁ.al t:xg;mddwc involving more than $200,000 individually or $1,500,000 in the

ﬁ'?‘} 10 Acquired Company has made any capital nvestment in, any loan fo, or
any acquisition of the securities or assets of, any other Person (or series of rolated o apiial
investments, foans, and acquisitions) involving more than $50,000 individually or 5200,000
iy the aggregale:

ZE4R0S90 w2 dane
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: 333%? has (i) issued, created, in
nore than \%EO(} {} Q 2(&{1!‘4{,{@1 gﬁ\ o
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B

{h) no Acquired Company has materially delayed or postponed the payment of
any acenunts pavabic or ather Lisbilities:
(N no Acguirsd

4

mipany heg cane

Con
af
%

right or claim {or series related rights and
individually or $306,000 in the apgregate;
) no Acquired Company has transferred, assigned, or granted any loense or

v Tnteleciual Property:

o & Y

sublicense of any rights under or with respect 1o an
9] no Acquired Company has declared, ¢
tribution w @%1 respeot 1o ity capital stock or m%w i
inh }ré‘} or redean archased, or otheswise acg
Securitle

o

{5 no Acquired Company has experienced any

destruction or loss {wh ‘z%“ﬁr oF nof covared by insurance) (o &Ny o
woass of B250,000;

{m)  no Aecquived Company hes made any loan to, or entersd into any other
transaction or undertaking with any Affiliated Person, oulside the Oirdinar o

{n} no Acquired Company has (i) adopted, entersd into, become hound
amended, modified or terminated, any bonus, prolit-sha i}g‘ incentive, severanee
Beoefit Plan, any employmentrelated Contract or compensation arrangement, or w
gollsctive bargaining sgreement or {n} established or wmodified any {AY largets, zoak
similar provisions under any Benefit Plan, erngii»;fs’z:,)zug“ﬂm d Contract or other emp
compeasation arrangement or (B) salary ranges, compensation increase guidelines
provision with vespect (o any Begefit Pla an, employment-related Contract or ather
compensation arrangement;

o B
oy
'~
Pl
&2

x,.,,.a

/"'x

T r’%‘:g;zmd Company has made any change in it
fiscal re pm?ma eriods, (i) accounting methods or principles, :
account ting g)rmmﬂ 335 m}m?e‘:é by GAAP, (i) pricing, im'- stment, finencing reg

vaptary, credit, al ’ wimethod of cale
31

o

S
e, rd s o - £ fan g
Iwanoe oy Tax OYRCTESS O ?GE?CW:&, ar

T m?sfsz“ reserves

t’..'Z

no Acquired Con *{:imy has made any Tax ¢
rospect to Taxes, other than in scoordnnoe with ;;L oraciice,

required Company has entered into any Contract (1) pur
peys for network services or capacity or any indefeasible
mmwuv or infrastructure or (u1 with respect 1o retwo ork infrastruciure or indef
of use of capacity or infrastructure (eny such contract, an “TRU™Y: and




{n no Acguired Company has zatered info or agreed to enter inlo ary Contract
0 do any of the foregoing,

882 Recelvables. All notes and accouris receiv Ha of each Acquired Company refleeted on
the Interim Balance Sheet or that have arisen since the Interim Balance Sheet Date e, expapt such notes and
accounis receivable as have been collected after such c?aw are valid claims and tau the Know Aedpe of the
Company are not sublect 1o any defense, offset or sounterclaio, subject in each case to the reserve for bad
debis roflected in the Interim Balance Sheet as adjusted for the passage of time through the Closing Date
in the Ovdinary Course of Business of each such .A uired Company. All such accounts receivable of
each Acguired Company arcss in the ffj“éiisarv C LEE"S ol Business from the sale of goods by such
Acguired Company or the provision of zervig b, such Acquired Cmmgyany Section 5,12 of the
Lisclosure Schedule sots forth an aging of ] accounts receivable of eac h Acquired Company 25 of the
inierim Balance Sheer Date,

513 Hetwork Facllities and Operations.

{a) Section 5.13(n) of the Disclosure Schedule sets forth, for @?t Acguired
Company’s current operations, a complete st of perwork outages and customer service
credits paid for the period from May 1, 2009 o May 1, 2010.

{b) Section 3.1376Y of the Dise
Acquired Company’s network a map of suc
miles, approximate fiber route miles, approximate izl v

underground rovts miles, and approximate fiber ’f??izmrwg CENiage.

closure Schedule sets forth with respect o each
wh f’:{w’{};éﬂ mcE° ng;i? approximate gﬁsa‘: rowute

collocation faciiities taken as & whole, is, in all material respests, wor king, functionsl,
the & purpose infended, has been maintained, subject to ordinary wear and tear, in warki ing
ndition and i without amy known maﬁcami defbets.

{} Ag of the date of this ﬁéf&;mmm the Acquired Companies’ network and
fit

o

S.14  Deposits. Section 5.14 of the Disclosure Schedule deseribes, as of the Interim Balance
Sheet Date, all assets of any Acquired Company thet constituie an uﬁrc’fu. ned deposit, sursty bond, righis
under a letter of credit, collateral pledged to secure an ohligation or Liability, prepayment, ;m,gm d
expense, claim mr refund or right o set off (each, 2 “Deposit™), mcluding any sueh Deposits in the
pOssEssion o control of any lender or third party financing source of the C‘«;mpar}v.

818  Tangible Persgnal Pronerty.

¥y r

{a} Owned Tangible Personal Property.  Section 5.15(a) of the Disclosure
Schedule Hsts all fixed assets, E§1L§ ding equipment, machinery, fumniture, fxtures and
aprovements, tools, supplies, spare parts, computer hardware, rofling stock, vehicles, and
other tangible assets of any kind or character {in each Case, emizzdamz Inventory), except
those assers referred to in Section 5,03 (“Tangible Personal Property’ '} that is owned by a:am
Acguired Comgpany as of Ma} i, 231%) {each, an “Owned Tangible Personal Property™) with
& cwrent net book valve in excess of $150,000, and accurately sers forth the date o
aoquisition, origingl cost aﬁé book value of each such fiem of Tangible Personal P Top
and. to the Knowl edge of the Company, Section 5.15(a) of the Disclosure Schedule
curately represent in :1?; mylerial respects the Tangible Personal Property owned by
f"‘m £15 rf:-d Company as of the Closing Date except for changes in the Ordinary Cour
Bzzsiness between the date of this Agresment and the Clozing Date,

E‘:}
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{b) zased Tangible Personal Proverty.

{i Seetion 5.15(b) of the Disclosure Schedule lists all Tangible %“*"ev'a;fw%
Property leased by cach iwcgzsmd Company a8 of May 31, 2010 on Wru b kmj Ay
Company pays aggregate annval rent of $50,000 or more {each a
Personal Property™), under any lease or other Contract {each, a mz’sfbs
Property Lease™), identifving the asset, the Jossor under the Eezzsg;i%; & P“&mmi Fro

Lease, the annual payments required under the Tangible Personal Proy
fe
lez

expiration daie of the Tangible Personal Property Lease, and whether such
Personal Property Lease i accounted for as a capital lease or operating lsage or of
under GAAP

{ii} Except for the Tangible Personal Property Leases indicated as being
accounted for as a capital lease on Sectlon 5.130b) of the Disclosurs Schedude as of bay
34 zﬁ'if;ﬁ, no mcwmd C@w;}&m is lessee under zny Contract thel under GAAP is
} [ the Company,

£

ired to be accounted for as a capital feuse and, to the Knowle edge o
tion 5.15(b) of the Disclosure Schedule will accurstely rf*g‘z*{fsen* i all material
‘;pi:(:‘t‘« the capital leases 1o which any Acquired Company is 8 par iy a5 of the Closing

LU
U
eutt

Date.
{o} Condition and Use, Bach itern of Owned Tangible Personal E’?‘WM‘\ and
exch liem of Leased Tangible Personal Property set forth on Sections 5.15¢23 or 5.15(h) of the

Disclosure Schedule, (i) iz in iéze ;:zmﬂcgmcn aof the applicable Acquirsd {_emgmm' (it} is free
0‘% knows malerial defects and 2 in working condition and repair (ordinary wesr znd fear

gpff*ﬁ,, {(il) wmg}izm i all material respects with, and is being operated and other
uwﬁ” i material compliance with, all Laws, {iviig ééﬁ(}wrﬁm and appropriste for the purposes
for which it is being used, and (v) is suitable for use in the Ordinary Course of Business,

Taagible Personal Property, and 8 valid and enforceable les ﬁ;“ésoiei
Leased 'i‘aswibi“ Personal Property, set forth or refwzr::ci to be set m?ﬁ'z wi :
Acquired Company on Sections 5.15{z) or §.15(b) of the Disclosure Sehedule, as applicable
iy each oas ~§zf>e and clear of all Enoumbrances, other than Permisied Emm nbrances,

{dy Title. Hach Acqguired i‘@?zﬁpﬁsw has good and

&  Real Pronerty

{8} Owned Beal Propertv. Except as set forth in Seoton 5.168) of the
ure Schedule. no Acquired Company currently holds, and has never held. fee fitle 1o

&

Diselos
&y reg
{by Leased Real Properry, For &am Acguired Company, Seotlon 5 1800 of ¢
Disclogure Schedule Hsis cach leasshold or suble %%imié states and other rights o wse or
ocoupy any land, iﬂ};édiﬁéb‘ structures, improvements, fixtures, or other inferesis in real
property not owned in fee on w}zzm such Acquired Company pavs annual rent of $75.000 or
mere {“f‘eascé Real Property”) wnder any lease, sublease, license, wu%wam or ﬁi;
Contract (each, & “Real Property Lease™), and for each parcel of Leased Real P;"<Sg>m5 set
o e*i he (i) street address, (if) square footage, if applicable, (i) term of the Heal Pr
ease, {% i name of the lessor or sublessor and (v) the rvaziz%w or annual Eaaa& nw‘,ma
’*x Acguired Comipany has good ad valid tite to zig respeciive zz:&%f?ﬁ?&
ed Real Propesty, in each case free and clear of ail Encumbranc
curntbrances,




# 1480560 7 den

{c} Real Property Documents. The Compary has delivered 1o Parent accurate
and complete copies of each Real Property Lease or other Contract relating 10 or affecting
any Leased Resl Property in the possession or conirol of or otherwise available 1o any
Acauived Company.

a3 Material Real Property. The Leased Ren! Property constitute al} material real
} L4
property used ar held for use by any Acquired Com pany in the operstion of U5 business znd
operations,

{2} Mo Commissions. No Acguired Company has any Liability for any
brokerage. sales, leasing, listing or similar commission or fee with respect to any Leased Real
Property, and no Acquired Company is a party fo any Contract of any kind or nature under
which it may have any Liabiliey in the fusture for any such brokerage, sales, leasing, listing
simsilar commission.

7 Intellectnsl Property.

{a) Applications and Registrations. All Company 1P Assets that are subiect 1o an
application or registration for protection under Law, or thal are material io the business of sny
Acquired Company as currently condusted (whether or not subject to an appliication or
regisiration for profection under Law) are set forth on Section 3,172y of the Disclosure
Schedule, specifying as to all such Company 1P Assets: (A} the nature of the Company [P
Asset, (B) the owner of the Company 1P Asset (and, in the case that sny Acgulred Company
is not the owner, the nature of the rights held by any Acquired Companyy and (C) the
Jurisdictions by or in which such Company 1P Asset has heen issued or repistered or in s
an application for soch issuance or registration has been filed, including the re
vegistration or application numbers and dates aof issuance, registation or filing.

by Ligense-In Contracts, Parent has been provided with acourate and complets
copies of all Livense-In Contracts, all of which are set forth on Seerion 21700} of the
Disclosure Scheduls.

{c} Licensa-Qut Contracts. Pavent has been provided with accurate and complet
copies of all License-Out Contracts, all of which are et forth on Sectinn S5.17(ch of the
Disclosure Schedule,

{d) Title and Sufficiency. EBxcept for the Licensed-ln IF and generslly
commercially available off-the-shelf software, (i) the Company and hiy Subsidiaries are the
sole and exclusive owner of all right, fitle and interest in and to the Company 1P Assets free
and clear of all Encumbrances other than Parmitted Encumbrances, other than the License-
Out Contracts ideniified in Seclon 5.1700) of the Disclosure Seheduls; Gi) all such Com
1P Assets are, and, to the Knowledge of the Company, will remain affer the Closing,
fully enforceable and in full force and effect and there have been no threats or other
indications received or known by any Acquired Comparny alleging that any Company 1P
Asset is invalid or unenforceable and (i) the Acquired Companies will be the sole and
exclusive owner, free and clear of all Encumbrances other than Permifted Encumbrances, of

ail righn, title, and interest in and (o all of the Company 1P Assets on the Cloging, withou

seeking the Consent of any Persan and withaut payments  any Person other than as set fortl
in this Agreement
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(B To the Knowledge of the Company, the Company P Ass
currently infringing on or misappropristis ng any TP Assetr of any Person and are not
subject 1o any pending or threatened Htigation or other adverss cﬁazm of infringement or
wisappropriation by any Person,

(i) Tothe Knowledge of the Campmw no Person has infringed or othe
misappropriated or is now infiinging or misappropriating any Uompany 1P Agset

{iiy  To the Knawledge of the Company, no Person other than the Acguirad
Companies has any claim, right (whether or not currently axzevcisable) or interes) i
any Company IP Assel. excepr licensers and licensees with respect 1o Licens
License-Out Contracts.  To the Exm*w;uiy, of the Company, there hes
misappropriation: of the Company’s Trade Secrets or Confidential Information.

O Protection.  Each Acguired Company has 1aken reasonable measures io
protect and preserve the security, confidentiality and value of the Co sapany 1P Assets, and
fas taken reasonable steps Lo preserve and maintain records relating to the Company [P
Assets, sl of which have been made available to Parent,

(21
[

t2 Materind Contracis

{8} Material Contracts. Section 5.18(2) of the Disclosure Schedul 5 forth as
of the date of this Agreement 2 list {in each case, with specific reference 1o each &g};ﬁs&a&z%sﬁ
subsection below that relates to such Contract) of each of the follo owing iffa}mmau { Qi%ﬁ&:ﬁ* than
any Permits and any Transaction Documents ¢ \VMQ‘E Parent Iz & party}, 1o which any
Acquired Company is a party or by which any Acqurec Company or any of ifs assets and
properties are bound (collectively, together with all Tangible Personal *r@peg ty Leases, Real
Property Leases, License In Contracte, License-Out Coniracis and Insurance Policies, the
“Material Conpracts™)

{i} any Confract (or series of Contracts) for the sale of goods or the
provision of services (A} the performance or term of which extends ar will extend over g
period of more than 24 m“'mhm, or (B} resulted In revenue or the receipt of considerstion

by the Acquired Compantes in the aggregate in excess of $500,000 during the fizeal vear
most recently ended on or prior to the date of this Agreement;

{ity [INTENTIONALLY DELETED)
(i) any Coniract relaring to 2 sales agency or similar srrangement;

(ivy  any Contract generating more than $200,000 W anmual
cordaining any {ﬁ) exclusivily provision, stand.still provision, area of interest g)s?{f
cavenant ;m wbiting or Hmiting competition or the conduct of any busings
rations; (B} "most {avmeu nation” provision or preferential pricing term or {C}
{* st refusal, right of first offer or other preferential right to purchase any services,

ts and properties of any Acguired Company;

oy

or

ope
15 {

{v) any Organizational Document or Coniract reloting fo any sirategic
alliance, joint venture, partnership. or similar arrangement;

-2
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{vi} any Contract between or among any Acquived C Company, on the one
hand, and any Affiliated Ferson, on the other han d
: Y :

(vil)  the Real Property Leases set forth in Seetiar

{vii)  any Confract thar constitufes 2 bond, debe u e, DTOTMISIOrY noie, or
agreement, indenture, or thal ‘»ﬁlﬁTWi%u relaies to Indebtedness {other than any Tangible
Personal Property Lease or any Real Property Leage);

(ix)  any Contract that constitutes a guaranty or that has the economic effec
of guaranteeing any Indebledness or other payment or g}m‘amm e b% tpation or Lishility
of any other Person, in each case in an amount of 3200,000 or more;

{u} any Contrect constituting an Investment Asset or under which any
Acquired Company has made any advance, loan, extension of cradit, or capital
contribution to, or other investment in, another Person {other than exfensions of trade

ecredit in the Ordinary Course of Business);

{x) any Contract (or series of Contracis) under which any  Acquired
Company has any indemnification, defense, hold harmless, reimburs SRS 0T
contribution obligation or lability cutside the ()ﬁmar@/ Course of Business;

gxii‘ any Contract providing for (A} the assignment, sale, trans
ot uther ‘apu@mm of any assels and s’smp?ﬁ'iw owned, leased, used, or held for vse %3;
1y Acguired Cﬁmpwy with 2 book value of $200,000 individually outside the Owdina ary
‘z;zzgxw Business or () any merger, consolidation, or other business con bingtion:

for, exchangs,
{el

’k«

%

(xiily  any Coniract relating 1o the purchase, axchange, contribution, trusier or
other disposition, directly or indirectly {including by merger), of the assets or ’{}z:s:zz«mss of
any third party that involves (A} all or substantiafly all of the sssels or bmmf;w of such
third party or {B) consideration payable by the Acquired Companies of 1000, uﬁﬁ or
more in the aggregare (assuming for such purpose that all confingent consideration is
payable) outside the Ordinary Course of Business:

,é"

{xiv]  any customer Contract to which any Govemmental Eng ity (other than 2
chool distriet) is 2 ;3.;"6“ w or is bound;

&%

{x¥}  any union contrect or collestive-bargaining sareemant;

{xvi}  (INT ONALLY DELETED
{xv any IR enterad into since Januery 1, 2008,

{eviily any Contract relating (o (A any specified or u nspacified o
of employment {e& suding at-will employment); (3) any severance, &“3 g
parschute, or similar payments or compensation; (C) any payments or other oo >
payable or owing in conmection with the Contemplated Transactions or calonfated i sed
on all or any portion of the Merger Consideration or (D} any obligation or Lisbility to pay
of provide any salary, bonus, deferred compensalion. incentive compensation, i
benetits or ather consideration w a any Entity Represeniative of any Acquired O SHDATY




{(xiz) any Coniract that (A) limits or reswicts the ability of say Acguired
Company 1o (1) declare or pay dividends on, to make distributions in respect of, or o
issue, purchase, redeem, or otherwise acquire, any of its capital stock or other Bauity
securities; (2) ncur Indebtadness; (1) incur or suffer 1o evist any  Encumbrance;
{4} purchase or sell any assets and properties; (5) change the lines of business in which #
participates or engages or (6) engage in any merger, consolidation, or other business
combination or (B requives any Acquired Company to mainiain specified financial ratios
or levels of pet worth or other indicia of financial condition; and

{xx)  any Judgment or settlernent arrangement, not otherwise identified in the
foregoing subscotions of this Section 5,180z}, that involves or is reasonably antivipated 1o
involve consideration in the aggregate in excess of $500,000.

{4} Copies. Except as set forth in Section 5.18(b) of the Disclosure Schedule,
the Company has made available to Parent accurate and complete copies of each written
Material Contract (including all amendments, modifications and supplements w0 such
Material Contract). Each Material Contract is in writing only.

{c) Yalidity and Enforceability. All Matesial Contracts are valid, binding, in full
foree and effect and enforceable against the applicable Acguired Company, and, to the
Knowledge of the Company, the other paries to such Material Contract, subject to the
Rernedies Exception.

)] Mo Breach or Notice. Each Acquired Company bas made all matedal
payments and performed alf material obligations required to be paid or performed by such
Acquirsd Company under any Material Contract to which such Acquired Company 15 a party
or bound. No Acquired Comnpany, or, to the Knowledge of the Company, any other Person
that is & party 10 any Material Contract, is in breach of or default under such Material
Contract in any material respect and, to the Knowledge of the Company, no sveni has
occurred that (with or without the lapse of time, the giving of notice, or both) would
constitute such a breach or defanly, or permit the fermination, canceliation, or modificatinn of
Material Conlract. Except as set forth in Section 5.18(d) of the Disclosure Schedule, no
Acguired Company has recelved any nolice or olther communication (in wrif ing or, to the
Knowledge of the Company, in any other manner) of any such breach or default, or the
occurrence of soch an event, or that any party (other than any Acquired Company} to a
Material Contract intends to cancel, terminate or delay or suspend any performance under,
any such Material Contract.

(&} No Other Material Contracts. To the Knowlsdge of the Company, there are
no Contracts that are material to the business of the Company and its Subsidiaries, taken as 2
whole, other than those Material Coniracis set forth in Section 5.18(a) of the Disclosure
Schedule. None of the Acquired Cormpanies is a party fo amy lease to purchase or shmilar

Contract {any such Contracr, a "LTOP™).

519 Sufficiency of Assels, The accounts and notes recefvable, Inventory, Invesiment Assels,
Deposits, Leased Real Property, Leassd Tangible Personal Property, Owned Tangible Personal Property,
Company 1P Assets. Material Contracty, and other assets and propertiss owned, leased or loensed by each
Acquired Company, are sufficient for each sueh Acquired Company 1o operate its business, as operated
on the date of this Agreement, in the Ordinary Course of Business.
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526 Powers of Atforsev. Except as set forth in Section 5.20 of the Disclosure Schedule,
there are no cutstanding powers of attormey executed by or on behalf of any Acguired Company.

521 Baukimg. Section 521 of the Disclosure Schedule sets forth an accurate and complete
bigt of (a) the names and locations of all financial institutions at which an 1y Acquired Company mainaing

a cheeking zccount, deposit account, securities account, safety deposil bs} or other deposit or
the
il

i
sufekeeping arrangement, (b3 the account aumbers and other identifiers for all such %f:o&im andd {0}
naraes of all Persons that are authorized to draw against any funds in any such accounts and any s spec

arvangements with respect 1o any such aceounts,
522 Imsurpoce,

{a) Insurance Policies. Seciion 52383 of the Disclosure Schedule sets forth as
of the date of i m, Agreement the following information with 1 *e\g}u{w each insurance policy,
including policies providing property, directors’ and officers’, casuatly, Hability, and
wirker’s z:cmpzmsmmn coverage, and bond and surely arrang a*‘;enfsﬂ bt e»;z:izzdig;;z, health
and welfare policies (oo gewwe{yq Insurance Policies™), o wm,h any Aoguired x,,{’)ﬂ pany s
a p‘.m (i} the name of the insurer; (it} the name, address, and wlephone number of the agent
(it} the amount of coverage wmwumg a description of how deductibles and ceilings are
calculated and operate}; (iv) the type of insurance; {v} the policy number, {vi} the pariod of
coverage: {vii) the amaual preminm; and (viii) aay pending elaims or Procesdings m’;iu such
insurance policy.

{0} Status of Insurance. With respect 10 each Insurance Policy, all premiums due
and payable under such Insurance Policy have been timely paid (other than retroactive or
retrospective premiom adjustments that are not ye! dusl. Ne losses or risks that may be
covered by insurance are self-insured, co-insured or insured by any Affiliate of any Acquired
Company {except with respect to customary deductibles and retainages).

(e} Inaurance Claims. Seetion 5.23(e) of the Disclosure Schedule is an acouraie
and complete st of each Insurance Policy maininined by or the benefit of any Acqu sired
Company for which coverage is available for any pending or threatened Proceedings
identified on Secdon 5.24(2) of the Disclosure Schedule, iden wifying for sach such
Proceeding: (i) whether any Acquired C Ompara} has provided the inserer with a notive ol 2

claim under the applicable mﬁzcy {if) if notice of a claim has been delivered under the
applicable ;“mlrz,y whezg‘se the insurer is defending such claim or has denied coverage or
fability and (i) whether any Avquired Company have recejved a reservation of rights notics

from the insurer relat mg t{} such claim,  Except as provided oe Seciion 5.220c) of the
Disclosure Schedule, 5o A bqulred Company has féz;;!‘!(‘d any notios st any insurer onder
any Insurance Policy is denying Hability or defending a claim under a reservation of righis
}}Yl}‘/i&;iﬂf‘i‘

i)

AKX,

el
g
fad

{a) Filing of Tax Returns; Pavment of Taxes. Fach %q*rimé Company has filed
when due (taking into account properly obtained extensions) all Tax Retums auqmzﬂé e h?
Tiied under Law. All such Tax Returns wers accurale, correct and &O;ﬁp?ﬂ in all material
FeIpeCs, fmd were prepared in substential compliance with all Laws. Except as set forth in
Section 3.23{a) of the Disclosure ‘sz dule, no adjustmenis relating 1o any ilax Feturn filed
by any ﬁ%vqu’éﬂsf% Company have been ﬁ?(}ﬂ’);}{:{i formally or informally in weiting by any
Governmental Entdty. Al Taxes ciize and owing by any Acguired Company {(whether or not

~f

.
ki
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shown on any Tax Return) have been paid or acerued for on the Interim Balence Sheet,
Except as set forth in Section 5.23(4) of the Disclosure Schedule, no Acgoired Company s
currently the beneficiary of any extension of time within which o file any Tax Return,
Except as sel forth in Section 5232) of the Disclosure Schedule, no writien claim has ever
been made by a Governmental Entity in a jurisdiction where any Acquired Company does not
file Tax Returns that it is or may be subject to taxation by that jurigdiction. There are no
Bncumbrances for Taxes {other than Toxes nol yet due and payable) upon any of the assels
and property of any Acquired Company.

{b} Employment Taxes. Each Acquired Company hag (i) withheld or colleated
all amounis required o have been withheld or collected in connection with any smounis paid
or owing o any emplovees, agents, contractors, creditors, or third partizs; (i) remitled such
amounts 1o the proper authorities and (i) paid all emplover contributions and premivms
required under applicable Law.

{ey Deficiencies; Audits and Reviews. Bxcept as set forth in Section 5.23(2) of
the Disclosure Schedule, no outstanding defisiency or adjustment in respact of Taxes has
been proposed, asserted or assessed in writing by any Tax Authority against or with respect o
the Acquired Companies. Except as set forth in Segtion 3.23(c) of the Disclosure Schedule.
to the Knowledge of the Company, no Tax audits or adminisicaiive or Judicial Tax
proceedings in any jurisdiction are pending or being conducted with respect to any Acguired
Company, and no Acquired Company has received from any Tax Authority in sny
jurisdiction {Including jurisdictions where the Company hes not filed Tax Retums) any
pending written (1) notice indicating an intent to open an audit or other review: {11y request for
information related to Tax matters or (81 notice of deficiency or proposed adjusiment for any
amount of Tax proposed, asserisd or assessed by any Tax Authority ageinst any Acquired
Compuny,

{d} Tax Retwns. Section 5.23(8) of the Disclosure Schedule lists (i3 all federal,
state, local and foreign income Tax Retuns, and all other Tax Returns, filed with respect (o
any Acquired Company for periods beginning as Januzey 1, 2007 and indicsies those Tax
Returns that have been audited and (i) all refund claims filed with regpect 10 Taxes or Tay
Returns of the Company and its Subsidiavies. Parent has been provided accurate and
complete copies of all federal income Tax Returns, sxamination reports and statements of
deficiencies assessed against or agreed © by any Acquired Company filed or received for
periods beginning as of January 1, 2006,

{e} Statutes of Limitstion. Except as set forth in Section 5.23(e) of the
Disclosure Schedule, no Acquived Company has waived any statte of limitations in respect
of Taxes or agreed 1o any extension of time with respect o 2 Tax assessment or deficiency.
Except as set forth in Section 5.23(s) of the Disslosure Schedule, there are no outstanding
rulings of, or requssts {or rulings by, any Tax Authority that are addressed o ary Acquired
Company.

{f [INTEMTIONALLY DELETED]

{2} Beserves, To the Knowledge of the Company, the unpaid Taxes of the
Acquired Companies (1) did not, as of the Interim Balance Shest Date, exceed the reserve for
Tax Liability {not including any reserve for deferred Taxes established to reflect timing
differences between book and Tax income) set foril on the face of the Interim Halance Sheet
(rather than in any notes theseto) and (i} do not exceed that reserve as adjusted for the
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pass zge of time through the Closing Date in accordance with the past cusiom and praclice of
the Company and its Subsidiaries in filing their Tax Refumns and in accordance with Law.
Since the date of the Interim Balance Sheet, no Acquired Com pany has ineurved any Liability
for Taxes arising from extreordinary gains or losses, us that term s used in GAAP, suiside
ithe Ordinary Course of Business.

{h) Liability for Taxes of Others, No Acquired Company i 4 party 10 or bound
by any Tax allocation Contract, Tax sharing Contract or any other Coniract under which any
Acyuired Company is responsible for any Taxes of any other Person. Mo Acguirad Company
(i) has been & member of an Affiliated Group filing a consolidated fodersl income Tax Retm
{other than a group the common parent of which was the Compsny) or (if) has any Lishility
for the Taxes of any Person (other than the Acquired Compenies) under Treasury
Repgulations § 1.1502-6 (or any similer provision of state, jocal, or forelgn Law), a5 a
fransferee or successor, by Contract or otherwise,

{5 Additional Tax Maters,
() Mo Acquired Company will be required to include any item of incoma in,

or exclude any item of deduction From, Texable income for any Taxable period (or
portion thereof) ending after the Closing Date as a result of any: {A) change in method of
accounting for a Taxable period ending on or before the Closing Date; {8} “vicsing
agreement” us described in Code § 7121 (or eny corresponding or similar provision of
foreign, state, or local income Tax Law) executed on or before the Closing Date;
{C) intercompany transactions or any excess Joss account deseribed in the Treagury
Regulations under Code § 1502 (or any corresponding or similar provision of state, local,
or foreign inwome Tax Law), (D) instaliment sals or oper transaction disposition made on
or before the Closing Date: (E) prepaid amount received of otherwise reporied as income
for financial purposes on or before the Closing Date or (F)a transaction between or
among any Acquired Company and any Affiliste thereof,

{it} No Acguired Company I8 or has been a United States real BEE
holding corporation within the meaning of Code § 897(c)(2) during the applicable perio
specified in Code § 897(0)(1MAXID.

ity Lach Acquired Compeny bas disclosed on its federal income Tax
Rewens all positions tmken therein thet could give rise to a substantizl understater
federal income Tax within the meaning of Code § 6667,

jy Mo Acquired Company is @ party 0 or 4 participant I any Gansaciion
3 pang ¥ I » 3
that is reportable under Treasury Regulations § 1,6011-4

{v} No Acguired Company has distributed stock of another Person, nor has
had its stock distributed by ancther Person, in 2 transaction thal was purported or
intended (o be governed In whele or in part by Code §§ 355 or 361,

28
B
B

Proveedines: Judsments,

{a) Section S.24(a) of the Disclosure Schedule sets forth, as of the dale of this
Agreement an accurate and complele summary of each Procseding pending or, to the
knowledge of the Company threatened, against any Acquired Company or any Eniity
Representative of any Acquired Company in such capacity as an Entity Representative,
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Exeept as sel forth in Section 5.24(a) of the Disclosure Schedule, there is no Proceeding
currently pending that was initiated by any Acquired Company against any other Person, as
of the date of this Agreement. There is no Proceeding pending or, to the Knowledge of the
Company, threatened, or outstanding fudgments against or affecting, any Acquired Company
that may give rise to any legal restraint on or prohibition agaiast the Contemplated
Transactions. The Company has made available o Parent accurate and complete coples of all
pleadings, correspondence and other documents refating to each Proceeding listed, or
required to be listed, in Section 5.24(a) of the Disclosure Schedule.

(b} Except as set forth in Section 5.240) of the Disclosure Schedule, there s no
outstanding Judgment: (i} to which any Acquired Company is a party or subject end that
adversely affects any Acquired Company, or their regpective assets end propestiss or
business, (if) to which any Bntity Representative of any Acquired Company is a pariy or
subject and that adversely affects any Acquired Company or (i1} that profibits or impairs the
consummation of the Contemplated Transsctions.

525  Bopefi Plapns.

APAEGSOL « 2 den

{2} Company Benefit Plans.  Section 5.25(a) of the Disclosure Schedule seis
forth an accurate and complete list of cach Company Benefit Plan,

{b} Materials Provided to Parent. The Company made available to Parent, with
respect (o each Compaay Beneflt Plan: (7 an acourste and complate copy of such Company
Benefit Plan (including all emendments or modifications, including any amendments or
madifications scheduled to take effect in the future), or, if such Company Benefit Plan is not
in writing, a written synopsis thereof, (i) an accurate and complete copy of gach Contract
(including any trust agreement, funding agreement, serviee provider agresment, insurance
agresment, investment management agreement, or recordkeeping agrecment) refating 0 such
Company Benefit Plan; (i) an accurate and complete copy of any deseription, summarny,
notification, prospectus, report, or other document that has been furnished to any employee of
any Acquired Company with respect to such Company Benefit Plan; (iv) an accurale and
complete copy of any form, repost, registration statement, or other document that has been
filed with or submitted to any Governmental Entity with respect to such Company Beneflt
Plan, including Form $300 with ail sttachments for the last three plan years with respect {o
each such Company Benefit Plan: and (v)an accursie and comgiste copy of any
determination [stier, compliance statement, notice, or other document that has been submitted
o any Governmental Ently, or issued by or received from any Governmental Eatity, with
respect to such Company Benefit Plan, 1ogether with all materials submitted in sopport of any
pending determination letter or compliance statement,

ity

{c} Tax Luslifiostion Status. Fach Company Benefit Plan intended to gualify
under Code § 401(a} is either () the subject of a favorable unrevoked determination letier
issued by the Internal Revenue Service that covers all of the provisions for which an “on- .
cycle” determination letier with respect to the Company Benefit Plan is available, which
determination letter may still be relied upon as o the qualified status of the Company Beneli
Plan, or (if} documented on a prototype or volume submitier plan document that has received
a favorable opinion or notification letter that can be relicd upon as to the Company BenefH
Plan’s qualification, and in cither case all amendments required afier the dale of such
determination, opinion, or notification letter (a5 applicable) have been properly and timely
adopted and no circumstances have occurred that conid adverssly affect the tax-qualified
status of any such Company Benafit Plan,
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{d) Welfare Benefit Plang.  Except a8 set forth in Secton 5.25{(d) of ihe
Disclosure Schedule, no Acquired Company maintains, contributes (o, or has an obligation o
comiribite fo, or has any Lisbility with respeet to, any Company Benefit Plans thar are
“welfare benefit plans™ as defined in ERISA § 3(1) or other arrangement providing health or
life insurance or other wellare-type benefits for current or future retired or wmunfs%w
directors, officers, managers, of mu;:s!ovfsaa {or any beneficiary of the foregoing) 3
Acquired Company, other than in accordance with the requirements of Part 6 of Su
Title | of ERISA and Code § 49808 and similar siate Laws {collectively, *COBRA™.

{2} lultiemplover Plans. No Acquired Company or ERISA ATSlate consibutes
or has ever contributed to, has or hag ever had any obligation to contribute 10, or has or has
ever had any Liability {including withdrawal lability as defined in ERES& u‘% é?ﬁi} ander or
with respect fo, any “mult sempiey er plan,” within the meaning of ERISA § 3

{f o Acquired Company or any ERISA Affiliate contribuios or
has ever contributed ?Q has or has ever had any obligation to contribute 1o, or has or has ever
%”; “ﬂy Liability under or with respect to, any pi”‘“’i that is or has ever been subject to the
ninimum funding standards of Code § 412 or ERISA § 302,

{g} Compliance. Each Company Benefit Plan (and each related trust, inssrance
Contract, or fund) is and has at all times been maintained, funded, operated, and administored
i afl material respects in accordance with its fermis and the terms of any collectively
bargaining sgreement, and r*ampiacu in form and in operation in all respects with all Laws,
mnlm’mg the Code and ERISA. Al required forms, reports, returns, sistemenis and

eseriptions, including Form 5500 annual reports, summary annual reports, and summary
pims descriplions, have been timely filed or distributed in accordance with the applicable
requirerents of BRISA and the Code with respect sach such Company Banefit Plan, "ﬁ'@ﬁ
requirements of COBRA have been met with respset 1o each such Company Beneflt Plan.

{h} Contributions and Premiums. Each contribution, pramium, or other paysnt
(including all employer coniributions and employee salary reduction contributionss 3 reguiregd
o be made with respect to amy Company Benefit Plan has been timely snd fully made in
aceordance with the terms of such Company Benefit Plan, the terms of any collective-
bargaiving agreement, and alt Laws, The assets of each £ ‘ompuﬂ} Benefit Plan that is fundad
are reported at their falr value (as defined under GAAPY on the books and records of suc
Company Benefit Plan,

51
3

{i3 Goversmemal Lisbiliy. Mo Aequired Company has ever incurred ary
Liabitity to the Internal Revenue Service or any other Governmental Entity with respect o
any Company Beneftt Plan, and fo the Knowledge of the Company, no event has occurredd,
and no condition or circumstance exists, that may (with or without the fapge of time, the
giving of notice, or both) give rise, directly or indirectly, to any such Liability that would
reasonably be expected Lo have a Material Adverse Effet

{ §'3 Prohibited Transactions and Fiduciaries, No “prohibited fragw;wmn * within
the meaning of Code § ?97 or ERISA §§ 406 and 407 (and not otherwise exemp! under
ERISA § 408), has ocourred with respect to any Company Benefit Plan. To i*ze m"wwémiw
aommm no Acguired Company or any Person that is or wag an adminisirator or
ary of any Company Benefit Plan (or that acis or has acted a5 an agent of any Acguired
usmpany or ﬁg, 81 %ch admmsstz‘amr or f;éuuzay}' éwas engaged in any transaction or :;'a
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Company to any Lisbility (directly or indirectly, via indemnification or other wise) for brea a%&
of way fiduciary duty with respect to a Company Benefit Plan, or that may, divectly o

mdareaiw give rise 10 or serve ay a basis for {he assertion {by any emploves or %)x’ any 0=‘§m‘
Person) of any claim under, on behalf of, or with respect Lo, oy Compatyy Beneli ‘»’mu {nihe
thar voutine claims for berefits), that would reﬂ&ﬁn&%‘iy be expected to have a Ma
Adverse Effect, There are no Proceedings pending or, 1o the Knowledge of the C
threatened, with respect to any Company ﬁﬁﬂi‘ﬁ; F‘ an or the assets of any Company

Plan or any refated trust {ather than routing elaims for bengfils).

senets

(k) Misrepresentations,  To the Knowledpe of the Company, no materiathy
insocurate or misleading m;}r&ammzs‘um statgrnent, or other L{;mmméc“i’m‘; or f}%z‘zéi;sémh has
s

been made or direeted o any current or former emplovee of any Acquired C npany b witd
respect o such employee’s participation, eligibility for benefits, vesting, b nefi m:{,ma_s oF
coverage under any Company Benefit Plan or with respect (o any uther matier relating (o any
Company Benefit Plan or (i) with respect 10 any proposal or intesiion on the part of an
Acquired Company 1o establish or sponsor or continue io sponsor any Company Benelt aée
or to provide or make available or continue fo make available any fringe benefil or other
henefit of any nature,

Q/‘\(

{1 Classification:  Foreion  Services Each individual who has recefved
compensation for the performance of services on Mm Hol any Acquired Company has buen

maparly cola ariwi as an employee or independent contractor in accordance with Law, No
current or formey m;:}EQ}’ezf; of any Acguired Company has performed services for as sy
Acquired Company outside of the Unfted States,

(m}  Contemplated Tramsactions. Except as set forth in Section 5.250m) of the
Disclosure Schedule, neither the exscution and deljve gry of this Agreement nor the
consummation of any of the Contemplated Transactions resulis | in, or will result in, either
alone or in conjunstion with any other event: (i) any payment or benefit {inchuding any
bonus, change of control, severance or similer payment) becoming due or paf@% o0 any
current or former Butity Re wesentstive of any Acguired Cmslpa*&y {ii} any Inoroase in the
amount or valus of any baﬂm% or compensation otherwise payable o any cur rmt or former
Entity Representative of any Acquired Company, (i) the accsieration of the time of
payment, vesting, or funding of any such benefit or compensation: or {iv :;"-1, ;ﬁmmm% o {fail
ta be deductible by reagon af Code § 280G,

{r} Changes.  Each Company Beneflt Plan can be amended,
otherwise discontinued on or after the Closing at any fime (subject to appli ma’a
ﬁrﬁ"z isinng) for sny reason in accordance with i imnw without Liability fo “amsé ar th

v {

other than ordinary administration eXpenses or rovting clatms for r benefiis),

{6} Excess and Defgrred Compensation. Except as set ﬁmﬁ%@ in Section
the Disclosure Schedule, no Acquired Company is a party o a Q{mmm or other an
that has resulied or would resalt, separately or in the aggmgﬁa . in the payment of (i) any
“oNoess pamahmu payment” within the meaning of Code § & aux(a {rxf’ﬁ any corresponding or
similar provision of stave. local or forel ign Tax Law) or {41} any amount that will nat be fU iy
deductible as a result of Code § 162(m) (3 i any corresponding or similar provision of siate.
local or foreign Tax Law),

{m 4094, Except as set forth in Section 5.25(p) of the Disclosure Schadule g, Ao
Company Benelit Plan or other Confract or arrangement 8 or has ever been a “nonc qualified




defe rred compensation plan” subject to Cade § 4069A. Each such Company Benefit Plan or
other Coniract or arrangement thai is or has ever been subject to Code § 4094 has at alf Hime
complied in form and in operation with the requirements of Code § 4094, No Option or
other right to acquire Equity Securities of any Acquired Company: (i) has or had an exercise
or purchase price that has been or may be less than the fair value of the underlying equity as
of the date such Option or other right was granted; (ii) has any feature for the deferral of
compensation other than the deferral of recognition of income until the later of exercise or
disposition of such Option or rights; or (ifi) has been granted afier December 31, 2004, with
respect o any class of stock that is not “service recipient stock” {within the meaning of
applicable regulations under Code § 4084).

526 Emplovees and Labor Watters,

HT4B0398 o7 den

{a) Employees. In an email dated June 23, 2010 a¢ 4:08 p.m. {Maouniain Time)
from Gita Ramachandran (Representative of the Company) to Ken desGarennes
(Representative of Parent), the Company provided Parent with 1 schedule setting forth, with
respect to each employee of any Acquired Company (including any employee who is on
Leave): (i) the name, title or classification of each emplovee; (i) the annual bage salary of
cach such employee as of May 31, 2010; (iii) all bonuses and commissions paid to each such
employee during the 2009 fiscal year of the Company; (iv) the aggrepate dollar amount of
vaeation iime that such employee has accrued 28 of May 31, 2010; and (v} the start date of
such employee.

{b) Former Emplovees. In an email dated June 23, 2010 at 4:08 p.m. (Moungain
Time) from Gita Ramachandran (Representative of the Company} to Ken desGarennes
{Representative of Parent), the Company provided Parent with an accurate and complate
schedule which identifies, as of the date of this Agreement, each former employee of any
Acquired Company who is receiving or is scheduled to receive {or whase spouse or other
dependent is reesiving or is scheduled to receive} any benefits from any Acquired Company
relating 1o such former employee’s employment with any Acquired Company and 2
description of such benefits,

{c) Emplovees. Consultants and Independent Contractors. Except as identified
in Section 5.26(c) of the Disclosure Schedule, the employment of each employee of any
Acquired Company is terminable at will by such Acquired Company, and no Asguirad
Company has entered into or has any Liability or obligation nnder any Contract {including
any ora} promise, commitment or undertaking) relating to employment or the rerention of any
employee, consultant, or independent contractor, and no employes is or will be entitled to
severance pay or other benefits after termination or resignation, except as otherwise provided
by Law and as otherwise ser forth in Section 5.36(¢) of the Disclosure Schedule. Parent has
been provided accurate and complete copies of all Contracts with any emplavees, consultants
and independent contractors of any Acquired Company, and all current smployee manuals
and handbooks and policy statemenis relating to the employment of alf current employees of
any Acquired Company.

) Employee Status. To the Knowledge of the Company, as of the date of this
Agreement, (i) no employee of any Acquired Company intends 0 terminate his or her
employment: (ii} no employes of any Acquired Company has received an offer 1o join a
business that may be compstitive with the business of any Acquired Company; and (iii) no
employee of any Acquired Company is a party to or is bound by any confidentiality
agreement, noncompetition agreement or other Contract with any Person (other than the

-33.



Company) that may have an adverse effect an (A) the performance by such employes of any
of his or her duties or responsibilities as an employes of any Acyuired Company or (B) the
business of any Acquired Company.

{e} Lebor and Emplovment Practizes,
{1} Each Acquired Company has complied i afl material respects with all

material Laws governing labor and employment, including material Laws nvolving
discrimination, harassment, wages, hours, cccupational safety and health, collective
bargaining, union-management relations, employee disability, leave of absence, or
immigration {"Labor and Emplovment Laws™.

{if) There is no charge involving any Acquired Company pending as 1o
which an Acquired Company has recsived notice or other communication (in writing or,
fo the Knowledge of the Company, in eny other manner) or, to the Knowledge of the
Company, threatened, before the Equal Employment Opportunity Commission, fhe
Mational Labor Relations Board {the “NLREB™), or any other Governmenial Entity
responsible for the enforcement of Labor and Emploviment Laws.

(i) There is no Proceeding pending or, o the Knowledge of the Company,
theeatened, in any forum by or on behalf of any present or former employes of amy
Acquired Company, 2ny present or former applicant for employnient with any Acguired
Company, or any class or classes of the foregoing, alleging violation of any Labor and
Employment Law, breach of any express or fmplied comtract of emplovment, or any
tortious conduct or eguitable claim arising out of or relating to the amployment
relationship,

(v} Since January 1, 2007, excent as sef forth in Sectiop 5 26(e¥ i) of the
Disclosure Schedule, no Acquired Company has received any notice or other
communication (in writing or, 10 the Knowledge of the Company, in any other manner)
of (A) the intent of any Governmental Entity responsible for the enforcement of Labor
and Employment Laws o conduct an investigation or other inquiry Invelving or affecting
any Acquired Company (and, to the Knowledge of the Company, no such investigation or
other inguiry is pending) or (B} any assertion or allegation of any violation of any Labor
and Employment Law by any present or former employee of any Acquired Company, any
present or former applicant for employment of any Acquired Company, ot any class or
classes of the foregoing.

{¥) bach Acquired Company is in material comptiance with all foderal, siate
and loeal laws regarding immigration, meluding but not limited to the requirements
regarding (he collection and maintenance of 19 forms for ali emplovees,

iH Uniong; Collective Barpaining. No Acyuired Company has sniered inio or is
bound by any union contract, collective-bargaining agresment, or similar Contract, or any
written work rules or practices or unwritten work rules or prastices agreed to with any labor
organization ar other collective bargaining representative or any employes or personsel
association,  Since Junuary 1, 2007 (and, 1o the Company’s Knowledge ai any time prior io
January §, 2807, there has aot occurred any strike, lockoul, slowdown, work stoppage,
picketing, labov dispute, union organizing activity or any similar activity or dispute, and fo
the Knowledge of the Company no such activity or dispute has been threatened agzinst any
Acquired Company or any employee of any Acquired Company. None of the smployees of
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any Acquired Company are represented by any labor organization and, to the Knowledge of
the Company, there has been no attempt to organize any group or all of the employees of any
Acquired Company. No Acquired Company has received any notice or other communication
(in writing or, to the Knowledge of the Company, in any other manner) of any union
organizing petition to the NLRB affecting any Acquired Company, or of any NLRB
proceeding concerning representation of any employees of any Acquired Company, and no
union claims to represent any employees of any Acquired Company. There is no unfair labor
practice charge or complaint against any Acquired Com pany pending or, to the Knowledpe of
the Company, threatened, before the NLRB or any state or local Governmental Entity,
invalving any Acquired Company. There is no grievance arising out of any collective-
bargaining agreement or other grievance procedure involving or affecting any Acquired
Company,

(g Terminations. In an email dated June 23, 2010 at 4:08 p.an. (Mountain Time)
from Gita Ramachandran (Representative of the Company) to0 Ken desGarennes
{Represeniative of Parent), the Company provided Parent with an accurate and complete
schedule which identifies, as of the daie of this Agreement, each of the following with respeet
to each present and former employee of any Acquired Company whose enmployment has
terminated since January 1, 2007 (including in connection with a lay offy or whose hours of
work have been reduced by more than 50%, since Janvary 1, 2007; (i) the name of such
employee; (i) the date of such termination or reduction in hours; (iii) the reason for such
lermination or reduction in hours (including, in the case of a termination, whether such
termination was volantary or involuntary); and (iv) the location to which such employee was
assigned. No Acquired Company has any present intention to terminate the employment of
any employee of any such Acquired Company, except in the Ordinary Course of Business.

(h} WARN. No Acquived Company has, within the past five years, effectuated:
{i} 2 “plant closing” (as defined in the WARN Act), affecting any site of employment or one
or more facilities or operating units within any site of employment or facility of such
Acquired Company or (if) a “mass layoff” {as defined in the WARN Act) affecting any site of
employment or facility of such Acguired Company. During the period beginning six months
prior Lo the date of this Agreement and ending on the Closing, there has not occuwrred any lay
off or ather “employment loss” (as defined in the WARN Act) at any Acquired Company.

527 Compliance with Laws. Except as set forth in Section 5.27 of the Disclosure Schedule
each Acquired Company, the conduct of its business and the ownership and use of its assets and
properties are, and have at all times been during the three-year period prior to the date of this Agreement,
in material compliance with all material Laws, except for non-compliance that results from a change in
Laws between the date of this Agreement and the Closing date that are applicable to the Acquired
Companies and that would not result in a2 Material Adverse Bffect. Exeept as set forth in Section 527 of
the Disclosure Schedule, to the Knowledge of the Company, nio event has oceurted, and no condition or
circumsiance exists that would (with or without the lapse of time, the giving of notice, or both) constitute
or result in a material violation by any Acquired Company, or a failure on the parr of any Acquired
Company to comply with, any material Law. Except as set forth in Section 5.27 of the Disclosure
Schedule, no Acquired Company has received (a) any written notice from any Person regarding any
actual, alleged, possible, or potential violation of, or the failure to comply with, any Law during such
three-year period, or (b) to the Knowledge of the Company, notice in any manner other than written of
any actual, alleged, possible, or potential violation of, or the failure to comply with, any material Law
during such three-year period.
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5328 Privaey Provisions.

2HARUSB 02 dan

{a) Company Privacy Policies, The Company has delivered 1o Parent accurate
and complete coples of all writien poticies and procedures maintainad by any Acquired
Company since Japuary 1, 2008 that velate o privacy and personal data protection, including
any such policies that relate to personal data from or about any Representatives, customers,
suppliers, service providers, or any other Persons (“Company Privacy Policies™,

&) Company Privacy Obligations. To the Knowledge of the Company, each
Acquired Company has complied in alt material respects with, is not in vislason of, and,
except as sot forth in Section 5.28(h) of the Disclosure Sehedule. has not reeeived any written
notice of any viclation with respest to, any Laws, Contracts, Company Privacy Policies or
any other commitments, obligations, or representations concerning privacy and pergonal data
protection {“Company Privacy Oblizations™).

3 Pormii,

{8} Permits Held. Section 5.29(a) of the Disclosure Schedule is an acenrate and
complete hist of sach material Permit held by aity Acquired Company as of the date of this
Agreement, accurate and complets capies of which have heen delivered to Parent, wepl as
set forth in Section 5.28(a) of the Disclosure Schedule, the Permits dentified on
Seciion 5,222} of the Disclosure Schedule collectively constitute all material Permis
necessary {o enable each Acquired Company to (i) conduct its business in the manner in
which such Acquired Company presently conducts its respective business and (i) acquire,
own, lease, license, opsrate, use, sell and otherwise dispose of its assets and propertics in the
manner in which such assets and propertiss are presently acquired, owned, lsased, Hoensad,
operated, used, sold and otherwise disposed of. Excepr as set forth in Searion 52008 of the
Disclosure Schedule, the Permits identified on Section 23083 of the Disclosure Scheduln ave.
i all material respects, valid and in full force and effoct.

(b} Compliance with Permits. Except as set forth in Section 2.29(b) of
Disclogure Schedule, each Acquired Compeny i in material compliance with the terms
requirements  of the material Permits identified, or required to bhe identified, on
Section 5.29%a) of the Disclosurs Scheduls. To the Knowledge of the Company, except 2 ser
forth in Section 5.29(b) of the Disclosure Scheduls, no event has ateurred, and no condition
or circumstance exists, that constitutes or will result in {with or without the lapse of time, the
giving of notice, or both} constitute or result i (i} a violation of, or a failure to comply with,
any material term or requirement of any such Permit or {ii) the revocation, withdrawal,
suspension, canceflation, fermination or modification of any such Permit, Except as st {orth
in Section 5.28(h) of the Disclosure Schedule, no Acquired Company has received any notice
(in writing or, to the Knowledge of the Company, in amy other manner) from Ay
Governmental Entity regarding any actual or possible violation of, or failure to comply with,
any term or requirement of any Perml, or any actwal or possible revocation, withdrawal,
suspension, cancellation, fermination or modification of any Permit. Except as set forth in

Section 5.29(b} of the Disclosure Schedule, no Governmental Entity has st any thne
challenped by written notics to any Acquired Company the right of any Acguired Company
{0 design, license, service, implement, offer or sell any of its products or services, or to
otherwise conduct its bosiness.

(e} Renewals and Fxiensions. Fxcept as set forth on Section 5.25(¢) of the
Disclosure Schedule, all applications required 1 have been filed for the renewal or exlension

- 35 -



of all material Permits identified on Section S, 29{a) of ths Disclosure Schedule heve besn
um*«*h' filed with the appropriate Governmental Batity.

) Communications Licenses. Fach Acquired Compaay is an avthorized jegal
holder or otherwise hag rights to alt muierial Permits required by the F mw Communicalions
Commission {he “ECC™, any State PUC or any other Governmental Eatity thal regulates
telecommunications services or similar services in each Jurisdiction in which such Acguire
Company i f}ptm“tmg {collectively, “Communications Licenses™, and the Communications
Licenses constitute all of the mawm; licenses from the FCC, the State PUICs or ary other
Governmental Entity that regulates ielecommunications services or similar servi ices in *‘-‘szf;.h
such jurigdiction that are necessary or reauired for or nsed in the operation of the %}mzs :
{‘”{f%&mf%’ conducied by the Awmngd Cornngzmaw ,E;c absence of wms%* would not
any fines, penalties, or other fosses in sxcess of 420 000 individuslly or $200, @@ij i the
aggregale and which are obiained in the Ovwdinary Course of Business, Bach of the
ummmmv‘étwm Licenses listed in Section 5.29(s) of the Disclosure Se s’;z.ﬁz?e is valid and in

full foree and effect, and not subject to any material condition, except those conditions that
mity be contained within the ferms of such Communications Licenses or related Laws, Mo
action by or before the FCC, any State PUC or any other Governmental Entity that regulates
telecommunications in each am)é;cs%: ke jurisdiction is pending or, to the Knowledge of the
Company, threatened, in which the requested remedy is {i}the revocation, suspension,
cancellation, rescission or modification or refusal (© maew any Communioations Licenses, or
{1} material fines and/or forfeiures,

<

{e} Rights-0f-Way. Exeept ss set forth in Section 5.29(c) of the Disclosure
schedule, each Acquired Company has rights 1o use all material Right&; of-Way required for
the operation of ifs network as onem?m on the date of this Agreement and, 1o the Knawlady
of the Company, all such Rights-of-Way are valid and enforceable sublect 1o the Remedies
Exception,

530 Esvirenmental Matiers

oy

{a) Compliance with Environmentsl Laws. To the Knowl ledge of the Company.
each Acguired Company has af all times cgms}im; with, and each Acquired Eomg ny s in
comphiance with, all Environmental Laws and 2] Permiis that are of were required under any
%"*“m%rsmrﬁﬂ“?iai Laws for the conduct their respective businesses and the acquisition,
ownership, lease, lcenss, operation, use, sale, or other diss position of their respective assels
and ’Q*‘C}‘m?é‘&%‘ PRCED for non-compliance thet would not ressong sbly be expected to have
Material Adverse Effect. To the Knowledge of the C Company, no facts, events, or condiions
exist that will, or would reasonably be expected to, prevent. mlﬁ 3, or fimit the continued
compliance by the Acguired {Z’ng}mm; and its Affiliates with all such Bnvivonmenta! Laws
end Permis.

(b) Ligbility. To the Knowledge of the Company, no event has ococ surred, or
condition or ciroumstance exists, that has giwzrt rise to or resulied in, any Acquired Company
having any Liabilities arising under or relating to any Environmental Laws, including any
[iability or responsibility for the Remediation of any Hazardous Substances, thet could
reasonably be expected to have a Material Adverse Bffect Except ag set fo zh in
section 3.30(b) of the Disclosure Schedule. no Acquived Company has expressly assumed,
undertaken or provided an indemnity with respect to axiy such Linbility of any other ?tﬁ‘&‘&(}ést
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ARTICLE V]
REPRESENTATIONS AND WARRANTIES OF PARENT AND MYRGER SUR

Each of Parent and Merger Sub represents and warrants to the Com pany tha

6.1 Organization and Standine. Parent is a limitad liability company duly formead, validiy
y 5 s ki
gxigting cmzi in gsﬂ gﬁmﬂg under the Laws of the State of Delawars, Merger Sub is & corporation {M}f
formed, validly existing and In good standing under ih & La‘w&' of the Siate of Delawars,
6.2 Autbority; Execution asd Deliverv: Enforeeability.

fa) Fower and Authority. Fach of Parent and Merger Sub has full En ntity power
and authority to execute and deliver the Transaction Documents to which Parent or Merger
Sub is or becomes a party, to perform its obligations under such Transaction Docums nig, and
to congummate the Contemplated Transactions.

o

(b Due Authorization. The execution and delivery by each of Parent and
Merger Sub of the Transaetion Documents to which Parent or Merger Sub is or will become 2
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6.3
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party, the performance by Parent and Merger Sub of its obligations under such Transactios
Docaments, and the consummation by Parent and Merger Sub of the Contemplated
Transactions, have been duly authorized by all necessary Entity action of Parent and Merger
Sub, including sny vequired member, manager, sharcholder, director and other authocization
or approvals under the Law applicable to, or the Organizational Documents of, Parent and
Flerger Sub.

{¢} Execution and Delivery: Enforceability. Each Trangaction Document 1o
which Parent or Merger Sub is a party has been duly executed and defivered by Parent and
Merger Sub and constitutes the legal, valid and binding obligation of Parent and Merger Sub,
enforceable against Parent and Merger Sub in accordance with iis terms, subject to the
Remedies Exception. Each Trausaction Document to which Parent and Mearger Sub will
became g party, when executed and dalivered by Parent and Merger Sub, will have been duly
exacuted and delivered by Parent and Merger Sub, and will constitute the legal, valid and
binding abligation of Parent and Merger Sub, enforceable against Parent and Merger Sub in
accordance with ifs terms, subject to the Remedies Exception.

Cousents and Anthovizations: No Conflicts,

{a) Consenis and Authorizations. Schedule 6.3(a) acourately and completely
lists and sommarizes the relevant requirements with respect o cach material filing, notice,
waiver, (onsent or Governmental Authorization that Parent and Merger Sub is or wili be
requived to make with, give to or obtain from, any Governmental Entity in connection with
the execution and delivery by Parent and Merger Sub of the Transaction Documents to which
Parent is a party, the performance by Parent and Merger Sub of its oblipations vnder such
Transactions Docoments, or the consummation by Parent and Merger Sub of the
Contemplated Transactions,

-3

{m Congents and Approvals.  Except as set forth in Sehedule §.3{a}, there is no
Consent or Approval that Pavent or Merger Sub is required to obtain in connection with the
execution, delivery and performance of the Transscticn Documents and the eonsummation of
the Contemplated Transactions, the failure to obtain would reastonably be expected (o have 2
material adverse effect on the financial condition, resulis of operation, business, properties or
assets of Parent and its Subsidiarfes taken as & whole,

() No Conflicts. Assuming that the fBlings, notices, waivers, Consents and
Approvals and Governmental Authorizations set forth in Sehedule 6.30a) are made, given o

S5 H
obiained, as applicable, the execution and delivery by Parent and Merger Sub of this
Agreement and the other Transaction Documents to which Parent and Merger Sub ig or will
become a party, the performance by Parent and Merger Sub of its obligations under such
Transaction Documents and the consummation by Parent and Merger Sub of the
Contemplated Transactions does not and will not in arvy meaterial respect:

{ contravene, conflict with, result in 2 violation or breach of) réquire any
filing, notice, waiver or Governmental Authorization ander or give any Governmental
Entity or other Person the right to challenge any of the Contemplated Transactions or io
exercise any material remedy or obtain aty material relief under, any Law or Judpment
thal is binding on or applicable to Parent or any of its assets and propartics;

{in constitnie @ material defavlt or material eveny of defaull unger, reguire
any material filing, notice, waiver or Consent under. or result in or give to any Persen any
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ABTICLE X
SUBRVEVAL: INDEMNIFICATION




EQUITYHOLDE

Susd

CLE XX
BEPRESENTATIVE
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120 Authorizetion of Fouitvhelder Benreseptative he Equityholder Representative
hereby agrees to act on behalf of each Equityholder and sccepis the appointment by each such
Equityholder to act on its, his or her behalf, as provided herein, In connection with such appoiniment,
£quityholder Representative shall be authorized and empowered to act, on behalf of each Equityholder, in

s

i
conmection with and to facilitate the consummation of the Contemplated Transactions, and in connection
with the activities to be performed on behalf of Equityholders under the Paying Agent Agreement, for the
purposes and with the powers and authority hereinafter set forth in this Section 111 and the Paying Agent

Agreement, which shall include, the power and authority on behalf of Bguityholders:

(a) to exeoute and deliver the Paying Agent Agreement and to agree 1o such
amendments or modifications thereto as Equityholder Representative, in his sole and absolute
discrotion, may deem necessary or desirable, provided, however, that the relative interests of
Bquityholders are not materially and adversely altered;

{b} o execute and deliver such amendments, modifications, waivers and
Consents in connection with this Agreement, the Paving Agent Agreement and the

consummation of the Contemplated Transactions as Hauitvholder Represemative, in his sole
and absojute disvretion, may deem necessary or desivable;

{¢) to use Commercially Reasonable Efforis o enforee and proteet the rights and
interesis of Bquityholders and to enforce and protect the rights and interests of Egquityvholder
Representative arising owt of or under or any manner relating o sach Transzodion
Document and ihe transactions contemplated thereby and, in connection therewith 1o (1) assert



or institite any Proceeding; (i) investipate, defend, contest, or litigate any Procesding
initinted by Parent or any other Person against Byuityholder Representative, the Bxchange
Fund; (ifi} seftle or compromise any Pmmam“mg relating to thi s Agreemant and the Paying
f‘xgam &gwdmam {iv) assuine the defense of any Third-Party Claim that is the basis of any
Proceeding relating to this Agreement and the Paying ng_;:m Agreement; {v) o indermify and
hold harmless the Paying Agent under %Eex. P@ym@ Agent Agreemsal; and {v1) file and
PrOseouie *mpmiw fromy any Judgment rendered in any of the fore oing Proceedings, it being
understood that Nch., sityholder kﬁ&pmsum«iwc shall not have any obligation 1o take any wuch
actions, and shall not have uny Liability for any Failure to take any such actions:

4

{d to enforce payment and distribution of the Fxchanpe Fund and any other
units payable to the Paying Agent for distribution to Equitvholders, in each cass to the
sxtent of cach Bovitvholder’s Eﬁuiéy Dilwted Proportionate Share of the Merger Considersiion:

(&) subject to the provisions of Section 11.7, 1o make, executs, acknowlk
deliver all such m‘%saf agreements, and, in general, to do any and alf things and to ta é
alt action that Bquityholder Representative, in his sole and absolute discretion, ma
necessary, ;};ap&r oy corwemmz m mmaeé‘w with, or 10 carry out the activities dese s&fea in,
1 and the Contemplated Transactions and s
Jé?@::r ’H},zaﬂmeﬂm éﬁwmmf? or instruments referred to bersin or therein or exscuted in

connection herewith or therewith:

£y to negotiate and settle disputes and controversies with Parent, in his sole
absolute discretion: and

o
ik
.

{1} t0 cause 1o be withheld from any cash payment or distribution of the Me SrRes
Consideration to Equityholders on and afler the date hereof, the amount of sty fee pavable w
fauityholder Representiative and any reasonable cost and expense inourrad divect §;' oF

indirectly by Equityholder Representative in connsction with his obligations hersunder o
relating (o the Comtemplated Transactions.

L]

%

11.2 Payment of Expenses. In connection with the performance of his s obligations hereunder
and H‘aft“f the k’sxwf Agent Agreement, Equityholder Representative shall have the right at any time and
from tme to Ume to select and enpage atiormeys, accountanis, investment bank ers, advisor
consultants, 0 obtain such other professional and expert assistance (in all cases as reas onably ae
and maintain such resords, ag reasonably necessary or desirable, snd to incur other masuaab%
pocket expenses. The fees and expenses of such advisors, and sl other fees, costs and SRPENSES | ret
by Equityholder Representative hereunder, shall be paid by each Equityholder in aceordance w iEz its, hix
or her Fully Diluted Proportionate Share: ymwdea’. !zfmmfef“ Hquityholder Representative wi £
such amounts out of the Working Capital Reserve Amount and thereafier, shall be entitk
paymeant for such fees and expenses dérﬁcﬁy from Bguityholdess,

113 Proportionsic Share: Dishuorsements,

{a) All paymenis to Equityholders and all sums. proceeds and other property
held by Equitvholder Reprosentative on behalf of Erguitvholders, i any, shall be allocsied
among Equityholders in accordance with their respestive Fully Dilured Proportionate Share

uirless otherwise provided expressly hersin,

5,

o,

(b} All manies or other proceeds received by Hquityholder Representative
be distribuied by Equitvholder Representative ay promptly as practicable theres

3T
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Equityhiof ders in accordance with their respective Fully Diluted Proportionate Share unless
otherwise provided expressly herein,

114 Compensation: Exeulnation.

(a) In dealing with this Agreement, the Paying Agent Agresment and any other
Transaction Documents instruments, agreements or documents releting thereto, and in
exercising or falling {0 exercise any or all of the powers conferred upon BEquityholder
Representative hereunder, (i) Equitvholder Representative assumes and shall incur no Hability
whatsoever lo any Equityholder by reason of any error in judgment or other act or omission
periormed or omitted hereunder or in connection with this Agresment, the Paving Agent
Agreement or any such other agreement, except in the case of Eguityholder Representative'y
willful misconduct and (ii) Equityholder Representative shall be entitled to raly on the advice
of counsel, public accountants or other independent experis experienced in the matter al issue,
and any error in judgment or other act or omission of Equityholder Represerdative {which is
not the result of willful misconduet) whether or not pursuant o such advics shalt in no event
subjeet Equityholder Representative to liability to Equityholders.

(b} Al of the indemnities, immunities and powers granted 1o Eouvlivholder
Representative under this Agreement shall survive the © loging or sny termination of this
Apreement or the Paying Agent Agresment.

{c) Equityholders, in  accordance with their respective Fully  Diluted
Propartionate Share, shall (i) indemnify Equityholder Representative from and apainst alf
Damages incurred by Equityholder Representative in connection with his performance of his
duties and obligations as Equityholder Representative unless arising out of Equitvholder
Representative’s  willful misconduct, and (i) pay Equityholder Representative 2
commercially reasonable fee and reimburse Equityholder Representative for any out-ol-
pocket expenses incurred by Equitvholder Reprasentative, in each case arising out of the
performance of his duties and obligations hereunder. The Equityholder Representative may
pay such amounts from amounts otherwise payable to Stackholders hereunder,

155 Buccessor Equitvholder Represeptative. Upon the death, disability or resignation of
Equityholder Representalive. a successor Bquityholder Representative shall be appoisted by 8 majority
vote of Equityholders (on an “as-converted® basis).

1.6 Power of Attoraey. Each Bquityholder on and after the date of this Agreement hereby
appoints Equitvholder Representative as such Equityholder's wue and lawful attorney-in-fact and ageni.
with full power of substitution and resubstitition, in such Bauityholder's name, place and stead, in any
and all capacities, in connection with the Contemplated Transactions, granting unto said atiorney-in-fact
and agent, full power and authority to do and perform sach and every act and thing requisite, necessary or
desivable 1o be done in connection with any of the Contemplated Transactions, as fully 1o alf intents and
purposes as such holder might or could do in person. THE POWER OF ATTORNEY GRANTED 1N
ACCORDANCE WITH THIS SECTION 116 (2) IS COUPLED WITH AN INTEREST AND I8
IRREVOCABLE; (b) MAY BE DELEGATED BY THE EQUITYHOLDER REPRESENTATIV g AND
{c) SHALL SURVIVE THE DEATH, DISSOLUTION, OR INCAPACITY OF ANY SUCH
BEQUITYHOLDER.

117 Certain Limitations. Notwithstanding anything in this Agreemernt to the conirary,
Equityholder Representative shall not agree o any amendment, modification, or waiver of, or consent 1o,
the provisions of this Agreement or the Paying Agent Agreement that materially and adversely alters or
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changes the amount or kind of consideration to be received at Closing in exchange for any of the
Company Capital Stock, Company Stock Options or Company Warranis,

ARTICLE X1
CENERAL PROVISIONS

123 [INTENTIONALLY DELETED]

122 Disclosure Sehedule. The information in the Disclasure Schedule congtitutes
(a) exceptions to particular representations, warranties, or covenants of Stockholders in this Agresment or
(b} descriptions or fists of Bauity Securities, assets, Liabilities, and other items referred o in particular
representations, warranties, or covenants of Stockholders in this Agreement, and in each case when read
together with the particular representation, warranty, or covenant, shall constitute and be deemed & part of
such representation, warranty, or covenant; provided, however, that if there is any incongistency botween
any provision or statemenl in this Agreement and any provision or statement in the Disclosure Schadule
(other than a specific exception in the Disclosure Schedule to a specific representation or warranty), then
the statements in this Agreement shail control. Matters reflected in any section of the Disclosure
Schedule, are not necessarily limited to matters required by this Agreement 10 be so reflected. Such
additional matters are set forth for informational purposes and do not necessarily include other matters of
a simifar nature. No reference to or disclosure of any tlem or other matter in the Disclosure Schedule
shall be construed as an admission or indication that such item or other matier is material or that such
item or other matter is required to be referred to or disclosed in this Agreement, Without Hmiting the
foregoing, no such reference 1o or disclosure of a possible breach or violation of any Contract, Law or
Judgment shall be construed a5 an admission or indication that breach of violation exists or has astually
ocourred.  Nowwithstanding anything to the contrary confained in the Disclosure Schedule or in this
Agreement. the information and disclosures contained in any section of the Diisclosure Schedule shall,
whether or not an explicit cross reference appears, be deemed to be disclosed and incorporated by
reference in any other section of the Disclosure Schedule s though fully set forth in such other section for
which, and to the extent, the applicability of such information and disclosure is reasonably apparent on
the face of such information or disclosure.

12,3 Assizument

{a) This Agreement shall be binding upon, and inure to the benefit of, each party
and such Party’s successors and assigns (if any).

{b} Paren shall have the right, without the consent of any other party, 1o assign
all or a portion of its rights (including ifs indemnification rights under Asticle X} interests
and obligetions hereunder to one or more Affiliates and to any current or prospective lender
to Parent in connection with a bona fide financing, provided that no such assignment shall
relieve Parent of any of its obligations hereunder. No other assignment of a Party’s rights or
delegation any of a Party’s obligations under this Agreement shall be permitted withous the
other Party’s prior writien consent,

12.4  HNo Third-Party Beneficieries. Except as expressly set forth in this Agresment, this
Agreement is for the sole benefit of the parties hereto and their permitied assigns and nothing herain
expressed or implied shall give or be construed  give 1o any Porson, other than the parties hereto and
such assipns, any legal or equitable rights hereunder. Without limiting the generality of the foregoing, (a)
no employee of the Company shiall have any rights, as an employee, under this A greement or under any of
the Transaction Documents to which he or she is not personally a perty, and (b} other than as an express
party to this Agreement or the Transaction Documents, if applicable, no credilor of any of the parties shall

CT0 .
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have any righls under this Agreement or any of the Transaction Documents. BMothing in this Agreement
shall be deemed or construed 1o affect any change or amendment 1o any Cowmpany Benefit Plang, anc
aothing in this Agreement modifies or shall be deemed to modify the zbility of any such Company
Benefit Plan to be amended or terminated in accordance with its terms.
§2.5  Motices. All notices and other communications pursuant to this Agreement shall be in
writing and shall be deemed given i deliverad personally, telscopied, sent by nationally recognized
avernight courier that provides proof of delivery, to the Parties at the addresses set Forth on Appendix A
attached hereto or (o such other address as the Party to whom notice is to be given may have furnished to
the oiher parties hereto in writing in accordance herewith. Any such notice or communication shall be
deemed to have bsen delivered and received (g) in the case of personal delivery, on the daie of such
delivery; (b} in the case of telecopier, on the date sent if confirmation of receipt is raceived and such
¢ is also promptly mailed by registered or certified mail (return-receipt requested); and {¢) in the case

& nationally recognized overnight courier on the date of reesiph.

S,

1.6 Counterparts.  This Agreement may be executed and delivered in one or more
counterparts, each of which wher executed and delivered shall be an original, and all of which when
executed shall constitule one and the same instrament. The exchange of copies of this Agreemen and of
signature pages by facsimile or by electronic image sean transmission in .pdf shall constitute effestive
execution and delivery of this Apreement as fo the Partics and may be used in liew of the original
Agreement for all purposes. Signatures of the Parties (ransmitted by facsimile or electronic image scan
transinission in .pdf shall be deemed to be their original signatures for all purpeses.  Any Parly that
delivers an executed counterpart signatuse page by facsimile or by electronic image scan transmission in
pdf shall promptly thereafter deliver a manually executed counterpart signature page 1o sach of the other
Parties; provided, however, that the faifure to do so shall not affect the validity, enforceability, or binding

~

effect of this Agreement.

127 Entire Agreement  This Agreement, the other Transaction Documents aad he
Confidentiality Agreement, along with the Fxhibits, Schedules and Disclosure Schedule hereto und
therelo, contain the entire agreement and understanding among the parlios hereto with respect to the
subject malier hereof and supersede all prior agreements and understandings relating fo sueh subject
matter.  Farties have voluntarily agreed to limit or exclude their rights, Habilities and obligations
respecting the Merger exclusively in contract pursuant io the express terms and provisions of ihis
Agreement; and the Parties expressly disclaim that they are owed any duties or are entitled to any
remedies not expressly set furth in this Agresment, Furthermore, the parties each hereby acknowledge
that this Agreement embodies the justifiable expectations of sophisticated parties derived from arm's
length negotiations; the Perties specifically acknowledge that no party has any special doty to or
relationship with another Party that would justify any expectation beyond that of an ordinary buver and an
ordinary seller in an arm’s-length transaction, Except in the case of fraud or willful misconduct, the sole
and exclusive remedies for any bresch of the terms and provisions of this Agreement (including any
representations and warranties set forth herein, made in connection herewith or 85 an jnducement to entor
o this Agreement) or any claim or cause of action otherwise arising out of or related 1o the
Contemplated Transactions shall be those remedies available al law or in squity for breach of contract
only (as such contractual remedies have been limited or excluded pursuand 0 the express terms of this
greement),

=Y
[

e

£2.8  Amendments. This Agreement may aot be amended except pursuant io the writlen
agreement of Parent, the Company and Bquityholder Represenietive and any aitempred amendment to the
ontrary shall be void ab airo,
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1.9 Jéﬁ‘e’ﬁ?‘*ﬁﬁfﬁ: ’4; any provision of ihis Agreement (or any portion z%w ; or the
application of any such provision {or any portion iereof) o any Porson or shrcumstance i be held
nvalid, Mgﬁi or wmn?srcm‘*i? in any respect by a court of competent jurisdiciion, %zwi& imvalidity,

ality or unenforceability shall not affect any other provision hereof (or the remaining portion thereo
oy the o mﬁzcum}? of such pravision to any other Persons or eircumsiances, so long ez the sconomic and
egat substance of the Contemplated Transactions is uol sffected in any manner materially adverss 1o
aither Party,

itlegalit

oy

1218 Coverning Law: Consent to JurizdicHoen,

{a} This ﬁgre&mmf shall be governed by and counstrued in accordance with the
internal Laws of the State of Delaware applicable to agresments made and o be parformed
entirely within such State, without regard to the conflicts of Jaw principles of such Siate,

{(b) Ench Party agroes that any legal action or other Jegal proceeding relating 1o
this Agresment or the enforcement of any provision of this Agreement shall be brought or
otherwise commenced exc lusively in the Delaware Court of Chancery, New Castle County,
or it that court does not have jurisdiction, any state or federal court located in the Siute of
Delwware, Bach Party:

)] expressly and frrevocably consents and submits to the jurisdiction of
ezoh state zmd i’ sderal eourt located in the State of Delaware (and sach appellate court

?";ca‘:@ﬁ in the State of E‘ééawgﬁ 2} in connection with any such legal proceeding, includin

o enfores any seﬁiem ent, ovder or awerd;
{11} consents to service of prosess in any such procesding anyvwhers in the

world in 2 manner consistent with Rule 4 of the §~~='ew FRules of Civil Procedure or in s
manner consistent with the applicable Law of the jurisdiction in which process is sorved;

(1) agrees that ¢ach state and foderal court located in the S of Delpware
shall be deemed 1o be 8 convenient forum;

{iv} waives and agrees not to assert (by way of mobion. as 2 defense

otherwise), in any such legal proceeding commenced in any state or fo Jf al court lncated
in the State of Delaware, any claim that such parly is nat subject personaily o the
Jurisdiction of such court, that such legal proceeding has been brought in an lnconvenient
forum, that the venue of such proceeding is in*g}mpar or that this Agresment or the

subject matter hereof or thereof may not be enforeed in or by such court: and

(¥} s to the eniry of an order to enforce alry resoiution, settlement, ¢
or aweard made pdfgﬁdr w10 this Section 12,10 b } ifie state and federal courts focated in the
State of Delaware and in connection therewith her eby waives, and agrees nof to assert by
way of motion, 45 a defense, or otherwise, any claim that such resolution, seizfi,
order or award is inconsistent with or violative of the laws or public policy of the laws of
any other urisdiction.

{3 in the event of any legal sction or other legal proceeding re
Agreement or the enforcement of any provision of this Agmf'mmt 1% 1e g; evailis
be entitled 1o pavment by the non-prevaiiing party of all costs
reasonable attorneys’ fees) incurred by the | prevailing party, ncludi

fating
18 ;:;
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incu rred in connection with any chatienge to the jurisdiction or the canvenicnce o propriaty
of venue of proceedings before any state or federal court located in the State of Delaware,

12,11 Remedies Cumulative; Spocific Performance. Fxcept as movidsd in Sections 9.2
andd the rights snd remedies of the Partias hereto shall be cumulative {and not alternathve). Bach
the Parties scknowledges that the Parties wilt be imeparably damaged (and damages at law would be an
inadequate remedy) if this Agresment is not specifically enforced. Except as comemplated by Segtion
9.2, ihe Parties sgree thai: {8} in the event of any breach or threatened breach by any Pariy of ary
sovenant. obligation, or other provision set forth in this Agreement, the other parties shall be entitled (in
addition w any other remedy that may be available 10 ity o i} & decree or order of specific performance or
mandamus to enforee the observance and performance of such covenant, obli gation or other provision and
(it} an injunction restraining such breach or threstened breach and (b} no Party shell be required 1o
provide any bond or other secority in connection with any such decree, order, or injunction or in
connection with any related action or Proceeding,

£

]

1212 Walver in Wiiting,

{8} Mo faiture on the part of any Party to exercise any power, right, privilege, or
remedy under this Agreement, and no delay on the part of any Party in exercising any power,
right, privilege, or remedy under this Agreement, shall operate as a waiver of such power.
right, privilege. ur remedy; and no single or partial exercise of any such power, right,
privilege, or remedy shall preclude any other or further exercise thereaf or of any other
power, right, privilege, or remedy.

1ty No Party shall be deemed to have waived any claim arising oul of this
Apreement, or any power, right, privilege or remedy under this Agreement, unless the waiver
of such claim, power, right, privilege, or remedy is expressly set forth in a written instrument
duly executed and delivered on behalf of such Party; and any such waiver shall not be
applicable or have any effect except in the specific instance in which it is given,

E2.13  Construction.

£} Each Party acknowledges that it has pariicipated in the drafiing of this
Agreement, and, as a result, the Parties agree that any rule of construction to the effect that
ambiguities are to be resolved against the drafiing Party shall not be apphied in the
construction or interpratation of this Agreement,

B The headings conteined in this Agresment; any Appendix, Exhibit, or
Schedufe attached (o this Agreement; the Disclosure Schedule; and in the table of contents 1o
this Agreement are for reference purposes onty and shall not affect in any way the meaning or
interpretation of this Agresment, Any capitalized terms used in any Appendin, Exhibif,
Schedule, or the Disclosure Schedule byl not otherwise defined therein, shall have the
meaning a5 defined in this Agreement.

[The rernainder of page intentionally leff biank.]
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STATE OF NEW YORK §
§ 58!
COUNTY OF MONROE §
YERIFICATION

Bruce T. Frankiewich, being duly swom, deposes and say that [ am the General Counsel
and Vice President of Regulatory Affairs for American Fiber Systems Holding Corp.; that I am
authorized to make this Verification on behalf of American Fiber Systems, Inc.; that the
information filed in Docket 10-00154 was prepared under my direction and supervision; and that

the contents are true and correct to the best of my knowledge, information, and belief,

Bruce T, Frankiewich, General Counsel
and Vice President of Regulatory Affairs
for American Fiber Systems Holding Corp.
100 Meridian Centre, Suite 300

Eochester, NY 14618

{585} 785-5821 (Tel)

(585) 785-5822 (Fax)
birankiewich@afsnetworks.com

Sworn and subscribed before me this éj_ day of August, 2010,

T
@ﬂ?&m@ m (é,@{ Ulre

N otaﬁ,y Public

My commission expires: 8 } /1 / ! O




ATTACHMENT C



STATE OF COLORADO

L o L
12}
3

COUNTY OF BOULDER

VERIFICATION

Scott E. Beer, being duly sworn, deposes and say that [ am the General Counsel of Zayo
Group, LLC; that | am authorized to make this Verification on behalf of Zavo Group, LLC: that
the information filed in Docket 10-00154 was prepared under my direction and supervision: and

that the contents are true and correct to the best of my knowledge, information, and belief.

Scott B, ,
of Zavo Group, LLC ;
400 Centennial Parkway, Suite 200
Louisville, CO 80027

(303) 381-4664 (Tel)

(303) 226-5923 (Fax)

s

Sworn and subscribed before me this /7 day of August, 2010.

] LAURA C. MARTINEZ -
Notary Puplic e Wi
State of Colorado e ’-
: T Notary Public

My commission expires:

24148744
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STATE OF NEW YORK

S T G
(23]
&

COUNTY OF MONROE
YERIFICATION

Bruce T. Frankiewich, being duly sworn, deposes and say that | am the General Counsel
and Vice President of Regulatory Affairs for American Fiber Systems Holding Corp.; that T am
authorized to make this Verification on behalf of American Fiber Systems, Inc.: that the
information filed in Docket 10-00154 was prepared under my direction and supervision: and that

the contents are true and correct to the best of my knowledge, information, and belief,

Bruce T, Frankiewich, General Counsel
and Vice President of Regulatory Affairs
for American Fiber Systems Holding Corp.
100 Meridian Centre, Suite 300

Rochester, NY 14618

(585) 785-5821 (Tel)

{585) 785-5822 (Fax)
birankiewich@afsnetworks.com

Sworn and subscribed before me this “ié“ ~day of August, 2010,

\,’\_ BN ~
//W\i/ﬂ W, (gfq
(JJ(} L&U‘\Q F% K NEIT
Notary Public

My commission gapires: 8 / /1 / 1,






