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BEFORE THE TENNESSEE REGULATORY AUTHORITY 
 
In the matter of:      ) 
        ) 
BellSouth Telecommunications, Inc.   ) Case No. 10-00007 
d/b/a AT&T Southeast d/b/a AT&T Tennessee v.  ) 
dPi Teleconnect, L.L.C.     ) 
 

dPi TELECONNECT, L.L.C.’s MOTION FOR EMERGENCY INTERIM RELIEF 
 
 dPi Telecommunications, L.L.C. (“dPi”) seeks an emergency order enjoining BellSouth 

Telecommunications, Inc. (“AT&T”) from halting dPi’s provisioning and terminating service to 

dPi in violation of the parties’ interconnection agreement.   dPi respectfully requests that this 

issue be taken up by the Authority during its regularly scheduled July 11, 2011, meeting. 

BACKGROUND 

1.  On June 28, 2011, AT&T served dPi with a notice that it intends to suspend dPi’s 

provisioning on July 13, 2011, unless dPi pays AT&T $288,428 connected to disputes 

over lifeline subsidies in Tennessee.  A copy of this letter was sent by AT&T to the 

Authority and another copy is attached hereto as Exhibit A.1    

2.   The parties’ interconnection agreement provides that amounts in dispute need not 

be paid.  AT&T recognizes this, but asserts that the dPi’s disputes regarding the lifeline 

subsidies in Tennessee were not made in good faith, and as a consequence the contract 

provision excusing non-payment of disputed amounts does not apply.  Thus, the sole 

question at this stage of the proceedings is whether dPi has disputed these charges in 

good faith.  dPi has: dPi’s disputes are in good faith and supported by both the law and its 

                                                           
1 It is unclear how or where AT&T’s letter relating to dPi was filed at the Authority.  However, dPi notes that a 
substantively identical letter concerning another reseller, BLC Management, LLC d/b/a Angles Communciations 
Solutions, was filed in the sister docket to this one (Case No. 10-00008).  Consequently, dPi sees no reason to 
anticipate dissimilar treatment of the filing of AT&T’s letter to dPi, and expects that when filed, it will be filed with 
the papers of this case.    
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interconnection agreement.  Furthermore, dPi expects that upon careful consideration of 

this issue, the Authority will agree that dPi is entitled to the subsidy.  

3.   The Authority’s power to act in this instance stems from, among others, the 

following statutes: 

65-2-104. Petition for declaratory ruling by the authority.  On the petition of 
any interested person, the authority may issue a declaratory ruling with respect to 
the applicability to any person, property, or state of facts of any rule or statute 
enforceable by it or with respect to the meaning and scope of any order of the 
authority. … 

65-2-121. Liberal construction of chapter.  This chapter shall not be construed 
as in derogation of the common law, but shall be given a liberal construction, and 
any doubt as to the existence or the extent of a power conferred shall be resolved 
in favor of the existence of the power. 

65-4-104. Authority's jurisdiction and control of public utilities.  The authority 
has general supervisory and regulatory power, jurisdiction, and control over all 
public utilities, and also over their property, property rights, facilities, and 
franchises, so far as may be necessary for the purpose of carrying out the 
provisions of this chapter…. 

65-4-114. Service requirements.  The authority has the power, after hearing, 
upon notice, by order in writing, to require every public utility, as defined in § 65-
4-101, to: (1) Furnish safe, adequate, and proper service and to keep and maintain 
its property and equipment in such condition as to enable it to do so; …  

65-4-115. Unjust practices and unsafe services prohibited.  No public utility 
shall adopt, maintain, or enforce any regulation, practice, or measurement which 
is unjust, unreasonable, unduly preferential or discriminatory, nor shall any public 
utility provide or maintain any service that is unsafe, improper, or inadequate, or 
withhold or refuse any service which can reasonably be demanded and furnished 
when ordered by the authority. 

 
dPi’s disputes are in good faith and supported by the law 

4.   AT&T is the dominant carrier in Tennessee; it is a matter of public record that 

AT&T has 80% or more of the land line accounts in the state.  AT&T sells lifeline 

service pursuant to its tariffs on file with the Authority.  The price for AT&T lifeline 
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service reflects a $7.00 federal subsidy and a $3.50 state “self funded” subsidy. AT&T’s 

regular retail rates, established in 1993, and substantially unchanged through the 

beginning of resale competition, contained an inherent subsidy for the state portion of the 

lifeline credit.    

5.   47 U.S.C. § 251(c)(4)(A) requires AT&T to resell and service it offers at retail at 

wholesale, that is at the retail price less AT&T’s avoided costs.  47 U.S.C. § 251(c)(4)(B) 

similarly imposes upon ILECs a duty not to “prohibit, and not to impose unreasonable or 

discriminatory conditions or limitations on, the resale of such telecommunications 

service.”  These concepts are elaborated upon at 47 C.F.R. § 51.605(a) and 47 C.F.R. § 

51.603(b).  47 C.F.R. § 51.605(a) provides that ILECs “shall offer to any requesting 

telecommunications carrier any telecommunications service that the [ILEC] offers on a 

retail basis to subscribers that are not telecommunications carriers for resale at wholesale 

rates....” In turn, 47 C.F.R. § 51.603(b) provides: “A LEC must provide services to 

requesting telecommunications carriers for resale that are equal in quality, subject to the 

same conditions, and provided within the same provisioning time intervals that the LEC 

provides these services to others, including end users.” [Emphasis added.]   

6.   With regard to its lifeline service, however, AT&T has refused to follow these 

core legal principles.  AT&T claims that it is not required to pass through the $3.50 “self 

funded” state lifeline credit that is implicitly reflected in its lifeline pricing, and claims 

that its position has been sustained by the Authority.  AT&T insists that dPi and the other 

resellers, all of whom have ICAs which allow them to withhold disputed charges, are 

acting in bad faith by disputing the Lifeline subsidy issue in Tennessee. AT&T demands 
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that unless the resellers immediately pay all the Lifeline subsidy money that they have 

withheld, AT&T will disconnect the service of all of the resellers' Tennessee customers.  

7.    The substance of the "State Lifeline Credit" dispute between AT&T and the 

resellers concerns whether the "interim" policy adopted by the TRA eleven years ago 

(Complaint of Discount Communications, Inc., Docket 00-00230, ordered issued Sept. 

20, 2000) is still controlling today. In 2000, the TRA decided by a two-to-one vote that, 

on an interim basis, BellSouth (now AT&T) was not required to pass on to resellers the 

$3.50 Lifeline subsidy that had been built into BellSouth (now AT&T)'s rate structure at 

the time of deregulation.  

8.  Implicitly acknowledging that this decision might, in the long run, raise concerns 

about whether resellers could compete for Lifeline customers, the majority emphasized 

that this was only an "interim" decision and that the $3.50 subsidy "shall be funded from 

the state Universal Service Fund once the fund is established and becomes operations." 

Order at 11.2   This decision was controversial at the time.  Chairman Kyle dissented and 

noted that BellSouth should be required to pass on the $3.50 subsidy to resellers because 

the subsidy "has been built into BellSouth's rates." Dissent, at 1.   The situation has not 

improved over time, as (for various reasons) the Tennessee Universal Service Fund was 

never created which would otherwise have provided the $3.50 subsidy as anticipated eleven 

years ago.  

                                                           
2 Note that whether the credit is supplied by AT&T or by a Universal Service Fund is largely a 
distinction without a difference.  Because AT&T has captured such a high percentage of the land 
line market share, the contributions to the fund would ultimately come from AT&T lines 
regardless of the fund is named or administered. 
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9.  As a practical consequence of this holding, AT&T gets a $3.50 windfall for every 

month that a Lifeline customer secures service through a reseller.   This is because AT&T 

collects from all its customers – retail and wholesale alike – moneys originally intended 

to fund the state lifeline credit.  However, when a reseller of AT&T’s services provides 

lifeline service, AT&T refuses to disburse the state credit, instead keeping that money for 

itself.  The Reseller’s implicit subsidy of the fund (by paying rates to AT&T intended to 

build the fund) is disregarded, and to add insult to injury, the Reseller is required to pay a 

second time from its own pocket the amounts constituting the state subsidy.   

10.   Chairman Kyle remains at the TRA. The two Directors who adopted the "interim" 

policy in 2000 are no longer there.  It is certainly not "bad faith" for the resellers to believe 

that if this dispute were presented to the TRA today, the agency might well reach a different 

conclusion. In fact, dPi expects that the agency to rule that, in the absence of a universal 

service fund, the "interim" decision adopted in 2000 should not have remained in effect for 

eleven years.  

11.   Moreover, dPi’s interconnection agreement appears to implicitly recognize that 

AT&T will pass on to dPi the full amount of lifeline credits, giving further support to 

dPi’s argument that it is entitled to the state lifeline credit.  

dPi’s disputes are in good faith and supported by the interconnection agreement 

12.   Unlike Discount Communications Inc.’s interconnection agreement, dPi’s 

interconnection agreement includes two percentage discounts: 16% for lifeline services, 

and 21.56% for non-lifeline services.  See Attachment 1, Resale:  

3.2.2   In Tennesse, if dPi does not resell Lifeline service to any end users, 
and if dPi agrees to order an appropriate Operator Services/Directory 
Assistance block as set forth in BellSouth’s GSST, the discount shall be 
twenty-one point fifty-six percent (21.56%) 
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3.2.2.1  In the event dPi resells Lifeline service to any end user in 
Tennessee, BellSouth will begin applying the sixteen percent (16%) 
discount rate to all services.  Upon dPi and BellSouth’s implementation of 
a billing arrangement whereby a separate Master Account (Q-account) 
associated with a separate OCN is established for billing of Lifeline 
service end users, the discount shall be applied as set forth in Section 3.2.2 
above for the non-Lifeline affected Master Account (Q-account). 

 

13.    The main justification for having one (lesser) avoided cost discount associated 

with Lifeline, and another (greater) avoided costs discount associated with non-Lifeline 

services, is precisely because the state subsidy is to included as part of the resale price.  

This is further borne out by the text stating that the Lifeline discount will apply to “all 

[Lifeline] services.” 

 WHEREFORE, dPi’s disputes are made in good faith and supported by the law, facts, 

and interconnection agreement.  dPi accordingly respectfully requests that the Authority issue an 

Order enjoining AT&T from interrupting or otherwise affecting service it provides to dPi in 

connection with the disputes relating to the state lifeline subsidy until such disputes can be 

considered and determined by this Authority.  dPi further requests such further relief as dPi is 

entitled to in law and equity. 

 
     Respectfully submitted, 

 
Malish & Cowan, P.L.L.C. 
1403 West Sixth Street 
Austin, Texas 78703 
(512) 476-8591/ (512) 477-8657/fax 
 
By: ________/s/Chris Malish________ 
Christopher Malish 
State Bar No. 00791164 
cmalish@malishcowan.com 
 

       Attorneys for dPi Teleconnect, L.L.C. 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that true copy of the foregoing document has been served on AT&T 

through its attorneys on this July 8, 2011, via facsimile and First Class Mail. 

          
Guy M. Hicks 
General Attorney - AT&T TN 
333 Commerce Street, Suite 2101 
Nashville, TN 37201-3300 
Fax: (615) 214-7406 
 
 
       ________/s/Chris Malish________ 
       Christopher Malish 
 



EXHIBIT A 




























































































































