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BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

IN RE:

PETITION OF CHATTANOOGA GAS FOR
APPROVAL OF ADJUSTMENT OF ITS RATES
AND CHARGES, MODIFICATION OF ITS
RATE DESIGN, AND REVISED TARIFF

DOCKET NO. 09-00183

R T S

RESPONSE OF THE CONSUMER ADVOCATE TO THE MOTION OF
CHATTANOOGA MANUFACTURER’S ASSOCIATION TO COMBINE THE
REQUEST OF CHATTANOOGA GAS FOR REIMBURSEMENT OF LEGAL FEES IN
DOCKET 07-00224 WITH THE REQUEST OF CHATTANOOGA GASFOR A
GENERAL RATE INCREASE IN DOCKET 09-00183

Robert E. Cooper, Jr., the Attorney General and Reporter for the State of Tennessee,
through the Consumer Advocate and Protection Division (“Consumer Advocate”), respectfully
provides the following Response to the Motion of Chattanocoga Manufacturer’s Association to
Combine the Request of Chattancoga Gas for Reimbursement of Legal Fees in Docket 07-00224
with the Request of Chattanooga Gas for a General Rate Increase in Docket 09-00183 in

Tennessee Regulatory Authority (“TRA” or “the Authority™) Docket 08-00183.
INTRODUCTION

As will be shown more fully below, the Consumer Advocate belicves the issue of
whether Chattanooga Gas Company (“CGC”) can be awarded legal fees for work performed in
Docket 07-00224 can be heard in either Docket 07-00224 or, as proposed by the Chattanooga
Manufacturer’s Association (“CMA”), in the recently filed rate case, Docket 09-00183. The

Consumer Advocate, however, also believes that, whatever docket the issue of legal fees is
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heard, the Court’s holding in the case of Kingsport Power Company v. Tennessee Public Service

Commission, cited by CMA 1n its motion, precludes the award of legal fees to CGC for work

performed in Docket 07-00224, 1984 Tenn. App. LEXIS 2949.

Significantly, the Court of Appeals decision in Kingsport Power makes clear the

difference between an award of legal fees at the conclusion of a case and the treatment of rate
case costs, including legal fees, as an operating expense that can be recovered in a rate case as
part of the cost of providing service to ratepayers. Id. supra. In the asset management case,
Docket 07-00224, CGC is attempting to obtain an “award” of legal fees at the end of a non-rate

case and such an award is not permissible under Tennessee law.
PROCEDURAL HISTORY OF CGC’S REQUEST FOR LEGAL FEES

As prescribed in the Hearing Officer’s July 6, 2009 Pre-Hearing Order, the issue of
CGC’s request to recover legal fees was bifurcated into a separate hearing from the July 13, 2009
Hearing on the Merits, before the TRA Panel of Directors. During the regularly scheduled TRA
Conference on August 24, 2009, following the Hearing on the Merits, the assigned Panel of TRA
Directors, in keeping with the Hearing Officer’s Pre-Hearing Order, instructed the parties to
attempt to resolve the issue of CGC’s request for recovery of legal fees, if possible, under the
direction of Hearing Officer Kelly Cashman-Grams. Counsel for CGC filed documentation in
support of the company’s legal fees with the TRA on October 6, 2009. Specifically, the law firm
of Farmer & Luna, PLLC, has submitted billings of $467,148.62 as of August 31, 2009, in its
capacity as counsel in this Docket and anticipates future billings of approximately $14,000 for
the month of September. Furthermore, via telephone, counsel has informed the Consumer

Advocate that additional billings of approximately $21,791.88 in October of 2009, and $12,500
2




in November of 2009, have been submitted to the utility for payment. Additionally, the law firm
of McKenna, Long & Aldridge, LLP, has billed CGC $205,109.71 as of August 31, 2009;
however, the Consumer Advocate has no knowledge as to what amounts, if any, may have been
submitted for payment since that time. Based upon CGC’s filings and conversations with
counsel for CGC, the Consumer Advocate anticipates that CGC’s actual billings are likely to

exceed $725,000 in Docket 07-00224.

On Wednesday, October 14, 2009, the parties notified the Hearing Officer via email that
the Consumer Advocate was willing to stipulate that it had no basis to contest the accuracy of
amounts itemized in the bills submitted by counsel for CGC (see the formal stipulation filed by
the Consumer Advocate with the TRA on October 28, 2009). The parties further notified the
Hearing Officer that while the Consumer Advocate did not intend to dispute the accuracy of
counsel’s billings, the parties could not agree as to what amount, if any, of those costs CGC

should be allowed to recover and over what period of time that recovery should take place.

In light of the information provided by the parties, the Hearing Officer ordered both CGC
and the Consumer Advocate to file briefs on the subject of CGC’s request for recovery of
litigation expenses no later than Wednesday, October 28, 2009. This matter was set for
deliberation before the Directors at the TRA’s regular conference on Monday, November 9,
2009. In both its Position Brief and oral argument, the Consumer Advocate made clear that it
could find no precedent supporting an award of costs to a utility in a non-ratemaking docket, pp.
5-7 (October 28, 2009). The Consumer Advocate went on to state that should the TRA choose to

award litigation costs to CGC under the unique facts of Docket 07-00224, any such award should




be limited one-half of CGC’s actual legal expenses in accordance with the TRA’s prior rulings.
Id.

At the conclusion of the conference on November 9, 2009, Director Roberson inquired if
there was “any room for settlement between the parties on this issue?,” and urged the parties to
attempt settlement with the question, “do you think if we called a recess for a little while that you
could talk and try to resolve this matter, reach agreement?” Id. at 49: 3-13. Ultimately, the
parties did not feel that they could resolve this issue at that time. [d. The Directors then took the
matter under advisement and reserved deliberations until an unspecified later date. Following
the November 9, 2009 Hearing, the parties once again engaged in settlement discussions, but
were unable to reach an agreement following the Consumer Advocate’s review of the case law

discussed more fully below.

CGC then filed a Petition of Chattanooga Gas for Approval of Adjusiment of its Rates
and Charges, Modification of its Rate Design, and Revised Tariff with the Authority on
November 16, 2009, thereby creating Docket 09-00183, In Re: Petition of Chattanvoga Guas for
Approval of Adjustment to its Rates and Charges, Modification of its Rate Design, and Revised
Tariff. As a result of that petition, the Consumer Advocate filed a Petition to Intervene on
December 8, 2009, and the CMA filed its own Pefition of the Chattanooga Manufacturer’s
Association for Leave to Intervene on December 8, 2009. Both of these petitions were

uncontested by CGC and ultimately granted by the TRA.

On December 29, 2009, Chattanooga Manufacturer’s Association filed a Motion of
- Chattanooga Manufacturer’s Association to Combine the Reguest of Chattanooga Gas for

Reimbursement of Legal Fees in Docket 07-00224 with the Request of Chattanooga Gas for a




General Rate Increase in Docket 09-00183 (“Motion of CMA”), in relation to the request for
recovery of litigation costs in Docket 07-00224. In summary, the Motion of CMA took the
posttion that CGC’s request for litigation costs was either: 1) a request for recovery of litigation
costs, or 2) a request for a rate increase to recover litigation expenses as if Docket 07-00224 was
a ratemaking docket, p. 9 (December 29, 2009). CMA went on to state that under the Tennessee
Court of Appeals ruling in Kingsport Power Company v. Tennessee Public Service Commission,
the TRA has no statutory authority “to award litigation costs to any party,” Motion of CMA, p. 7.
Alternatively, CMA argued that if CGC’s request for litigation expenses was intended as a rate
increase, an explanation of the increase must first be properly noticed to ratepayers and a public
hearing must be held, as required by TRA regulations. Id. at 5. CMA then noted that, to date,
CGC has not provided public notice to ratepayers, as required under the TRA rules. Id. CMA
concluded by arguing that the issue of CGC’s request for recovery of litigation expenses should
be moved into CGC’s pending rate case, Docket 09-00183, so as to provide ratepayers with
notice of the requested recovery and to allow the Authority to measure the “full impact™ of

CGC’s “combined requests of $700,000 and $2.6 million.” Id. at 6.
RESPONSE OF THE CONSUMER ADVOCATE

In its Position Brief, filed in Docket 07-00224, the Consumer Advocate argued that any
recovery of litigation costs awarded to CGC should be limited to no more than a maximum of
one-half of the company’s legal expenses in Docket 07-00224, pp. 2-3 (October 28, 2009).
Further, the Consumer Advocate argued:

it 1s within the discretion of the TRA to completely deny CGC’s request
for cost recovery. To date, CGC has offered no statutory authority for

such cost recovery and, as will be shown below, the Consumer
Advocate has not found any authority to support an award of costs

5




outside of a rate case proceeding before the Authority. However,
given the unique history of this matter, including extensive discovery filed
by the Consumer Advocate in an attempt to gather information in this
complex Docket of first impression, the Consumer Advocate understands
that some recovery of costs may be appropriate under the circumstances. ..

Id. at 3 (emphasis added). As CMA properly points out, during the Conference on November 9,
2009, the Consumer Advocate stated that “it 1s in [the TRA’s] discretion to ...[allow CGC] to
recover all their costs, some of their costs, or none of their costs,” Motion of CMA, p.6.
However, after reviewing the authority cited in the Motion of CMA, it is the opinion of the
Consumer Advocate that the current law of Tennessee does not permit an award of any litigation

costs to CGC, see Kingsport Power Company. v. Tennessee Public Service Commission, 1984

Tenn. App. LEXIS 2949,

The Consumer Advocate reviewed the Court of Appeals’ ruling in Kingsport Power

Company v. Tennessee Public Service Commission, 1984 Tenn. App. LEXIS 2949 (hereinafter

“Kingsport Power”). In that case, the Tennessee Public Service Commission (“the
Commission™) is quoted as saying that it has no “statutory authority from the Tennessee
legislature to award litigation costs to any party.” Id. at 3. Additionally, the Consumer Advocate
conducted its own research for subsequent case law and/or statutory changes that might authorize

such action by the Commission or the TRA, arising since the Kingsport Power decision. In

conducting that research, the Consumer Advocate discovered a companion case to Kingsport
Power, in which the Court of Appeals once again heard this issue on appeal from the remanded

proceedings of the first Kingsport Power holding; see Kingsport Power Company v. Tennessee

Public Service Commission, 1985 Tenn. App. LEXIS 2655 (hereinafter “Kingsport Power II”)

(attached hereto as Exhibit A). In Kingsport Power II the Court of Appeals not only quoted the

Commission as stating that it “has no statutory authority from the Tennessee legislature to award
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litigation costs to any party,” but the Court went on to accept that position as a correct
statement of the law where it ruled that “becaunse the Public Service Commission has no
statutory authority to award costs, and has not directed the Plaintiff to do anything in this
regard, plaintiff is not an aggrieved party.” Id. at 4-5 (emphasis added). In the course of its
research of the newly identified authority by the CMA, the Consumer Advocate has been unable

to find any subsequent case law altering or reversing this finding of the Court of Appeals.

Thus, the Court of Appeals decision in Kingsport Power makes clear the difference

between an award of legal fees at the conclusion of a case and the treatment of rate case costs,
including legal fees, as an operating expense that can be recovered in a rate case as part of the
cost of providing service to ratepayers. IQ.A supra. In the asset management case, Docket 07-
00224, CGC is attempting to obtain an “award” of legal fees at the end of a non-rate case and

such an award is not permissible under Tennessee law.

Similarly, the Consumer Advocate was unable to find any subsequent statutory changes
in the Tennessee Code Annotated (“the Code” or “T.C.A.”) which would permit the TRA, as
successor to the Public Service Commission, to award litigation costs under the present
circumstances of Docket 07-00224. As CMA addressed in its motion, T.C.A. § 4-5-325, passed
in 1994, does permit for the recovery of litigation costs in proceedings before a state
administrative agency, but only in very narrow circumstances. The Code requires that a state
agency must first issue a “citation” for “the violation of a rule, regulation or statute and such
citation results in a coniested case hearing,” T.C.A. § 4-5-325(a). Obviously, the Docket 07-
00224 does not meet the basic criteria of that statute as this Docket was not brought as a result of

a “citation,” much less a “citation alleging the violation of a rule, regulation or statute.” Id.




In fact, under the principal of expressio unius est exclusio alterius, the legislature’s
passage of T.C.A. § 4-5-325 is evidence that the TRA lacks the power to award htigation costs in

other circumstances, not specifically enumerated by statute, see_Wells v. Tennessee Board of

Regents, 231 S.W.3d 912, 917 (Tenn. 2007) (attached hereto as Exhibit B). In Wells v.

Tennessee Board of Regents, the Supreme Court of Tennessee describes the principal of
“expressio unius est exclusio alterius, which translates as ‘the expression of one thing implies the

exclusion of ... things not expressly mentioned.”” Id. citing Limbaugh v. Coffee Med. Ctr., 59

S.W.3d 73, 84 (Tenn. 2001). Furthermore, the Supreme Court in Limbaugh v. Coffee Med. Cir.,

when addressing the failure of the legislature to include two specific torts in a statute dealing
with exceptions to the state’s immunity from suit, held that:

we find it noteworthy that the legislature excluded the two

intentional torts most likely to give rise to injury. Under the

maxim ‘expressio unius est exclusio alterius,” which states the

principle that the expression of one thing implies the exclusion of

all things not expressly mentioned...we are unable to expand the

intentional torts exception to include assault and battery...
59 S.W.3d 73, 84 (Tenn. 2001) (attached hereto as Exhibit C). Clearly, if the legislature had
intended the TRA to have the power to award litigation costs in situations other than those
arising as described in T.C.A. § 4-5-325, they would have expressly provided for that power by
statute. Presently, they have provided no such statute, and thus the recovery of litigation costs in
a non-ratemaking docket is barred.

Further, the Tennessee Supreme Court has held that the American Rule “has been firmly

established in this State” with regard to the recovery of litigation costs, House v. Estate of

Edmonson, 245 S.W.3d 372, 377 (Tenn. 2008) (attached hereto as Exhibit D). The American

Rule provides that a party in a civil action may not recover attorney’s fees absent a specific




contractua)l or statutory provision providing for attorney’s fees as part of the prevailing party’s
damages. Id. While the Consumer Advocate, in this case, is not secking to re-argue the TRA’s
holding in Docket 08-00039, that the American Rule does not block the recovery of some
regulatory expenses incurred as a result of a ratemaking docket, the Consumer Advocate does
assert that the American Rule is applicable to bar an award of litigation costs in a non-
ratemaking docket, such as Docket 07-00224. The parties have never been in dispute that
Docket 07-00224 is not a rate case; as the Vice President and General Manager of CGC recently
said in a response to an editorial printed in the Chattancoga Times Free Press, “this proceeding
is NOT a rate case,” Editorial on Gas Inaccurate, Chattanooga Times Free Press, December 31,
2009 (attached hereto with a copy of the editorial to which it responded as Exhibit E.)
Therefore, CGC may not recover its litigation costs because this is not a rate case and there is no
statutory authority authorizing the recovery of such costs in a non-ratemaking docket before the
TRA.

Finally, the Consumer Advocate agrees with CMA that ratepayers must be properly
notified of any potential rate increase, so that they may have an opportunity to provide
meaningful comment on any such proposed increase. Motion of CMA, 5-6. Clearly, ratepayers,
particularly those represented by CMA who have participated so importantly in so many rate
cases, have taken an interest in Docket 07-00224, as evidenced by the editorial printed on
December 24, 2009. (attached hereto at Exhibit E). Thus, CMA should be allowed to appear as a
party and set forth its position in whatever docket this legal fees issue is ultimately decided. As
always, the Consumer Advocate welcomes the opinions of the citizens of Chattanooga who will

be directly impacted by any award of litigation fees, as well as any other members of the public




who may wish to speak on this issue before the TRA, and feel that any such comments are sure
to provide meaningful feedback for the Authority to consider in its deliberations.
CONCLUSION

In light of the controlling precedent and existing statutory authority granted the TRA, the
Consumer Advocate is of the opinion that CGC is unable to recover its litigation costs in Docket
07-00224. The Motion of CMA succinctly states that CGC’s request for recovery of litigation
costs “must be either (1) a rate case or (2) a request for the award of legal fees,” at 9. However,
throughout Docket 07-00224, CGC has stated that this was not a ratemaking docket. Therefore,
CGC’s request for recovery of its litigation costs is just that, a request for the TRA to award the
utility its legal fees in Docket 07-00224, and, as was more fully addressed above, such an award
is not authorized under the existing law in the State of Tennessee, regardless of the docket or

forum in which this issue is ultimately heard.

Respectfully submitted,

ROBERT E. COOPER, JR,, B.P.R. # 010934
Attorney General and Reporter

\/cwvw L. )/IM@/Q

VANCE L. BROEMEL, B.P.R. # 011421
Assistant Attorney General

Tennessee Attorney General’s Office
Consumer Advocate & Protection Division
P.O. Box 20207

Nashville, Tennessee 37202-0207

Phone: (615) 741- 8700

Facsimile: (615) 532-2910
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T. JAY )&E{BNER, B.P.R. # 026649
Assistant Atforney General

Office of the Attorney General

Consumer Advocate and Protection Division
P.O. Box 20207

Nashville, Tennessee 37202

(615) 741-7629
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was served via first-class
UJ.S. Mail, postage prepaid, or electronic mail upon:

J.W. Luna, Esq. Tennessce Regulatory Authority
Jennifer Brundige, Esq. 460 James Robertson Parkway
Farmer & Luna Nashville, TN 37243-0505

333 Union Street

Suite 300

Nashville, TN 37201

Elizabeth Wade Henry M. Walker, Esq.

Senior Regulatory Counsel Boult, Cummings, Conners & Berry, PLC
AGL Resources Inc. 1600 Division Street, Suite 700
Ten Peachtree Place, N.W. Nashville, TN 37203

15th Floor

Atlanta, GA 30309

Steven L. Lindsey

Vice President-Operations
Chattanooga Gas Company
2207 Olan Mills Drive
Chattanooga, TN 37421

Archie Hickerson

Director Regulatory Affairs
AGI Resources Inc.

150 W. Main Street, Suite 1510
Norfolk, VA 23510

Craig Dowdy, Esq.

McKenna, Long & Aldridge, LLP
303 Peachiree Street

Suite 5300

Atlanta, GA 30308

This the 8% day of January, 2010.

Ty et

Assistant Attorney General
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5 of 6 DOCUMENTS

KINGSPORT POWER COMPANY Plaintiff-Appellant VS. TENNESSEE PUBLIC

SERVICE COMMISSION, FRANK D. COCHRAN, KEITH BISSELL, and JANE

ESKIND, Commissioners, and KINGSPORT POWER USERS ASSOCIATION Pe-
fendants-Appellees '

Court of Appeals of Tennessee, Middle Section at Nashville

1985 Tenn. App. LEXIS 2655

February 5, 1985

PRIOR HISTORY:  [*1] NO.$4-281-1I
DAVIDSON EQUITY

DISPOSITION:  AFFIRMED, MODIFIED AND

REMANDED

CASE SUMMARY:

PROCEDURAL POSTURE: Appellant power compa-
ny challenged a decision from The Chancery Court of
Davidson County (Tenmessee), which granted appellee
Public Service Commission's motion for judgment on the
pleadings, dismissing the power company's petition to
review the Commission's order involving appellee asso-
ciation pursuant to Tenn. Code Ann. § 4-3-322, the sec-
tion of the Uniform: Administrative Procedures Act pro-
viding for judicial review of contested cases.

OVERVIEW: The association sought reimbursement
for litigation expenses arising out of proceedings with
the power company pursuant to the Public Utility Regu-
latory Policies Act of 1978 (PURPA), /16 USCS. §
2632. The Commission found that under the Act the as-
sociation was entitled to compensation for legal fees,
expert witness fees, and out-of-pocket expenses in two of
the proceedings reviewed. However, the court noted the
Commission’s statement that it had no authority to award
costs under the Act, although it made findings and con-
clusions that it would deem appropriate if it had the re-
quisite jurisdiction. The court observed that the instant
case was manifestly not a contested case. The Commis-
sion concluded that it had no power to order the power
company to pay expenses to the association. The court

pointed out that no hearing was held by the Commission,
50 there was no contested case for a court to review, and
nothing before the trial court to invoke its jurisdiction;
therefore there was nothing before the appellate court on
which to base a judgment. The court concluded that the
power company was not without a remedy, but it could
petition the Commission for a declaratory order.

OUTCOME: The court modified the trial court's order
to reflect that the basis for dismissal was a lack of juris-
diction to review the Commission’s order. As modified
the judgment of the trial court was affirmed and the
cause was remanded for any further proceedings neces-
sary. Costs on appeal were taxed to the power company.

LexisNexis(R} Headnotes

Energy & Ultilities Law > Administrative Proceedings >
Costs & Attorney Fees

Energy & Utilities Law > Cogeneration & Independent
Power Companies > Public Utility Regulatory Policies
Act > General Overview

Energy & Utilities Law > Utility Companies > General
Overview

[HNI1] Under the Public Utility Regulatory Policies Act
of 1978 (PURPA), 16 US.C.8. § 2632, an electric con-
sumer may be compensated for attorney's fees and other
litigation costs if the consumer participates in a Public
Service Commission hearing and makes a substantial
contribution to the Commission's approval, in whole or
in part of a position relating certain standards set-forth in
the statute. The consumer may collect these fees from an
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electric utility by either bringing a civil action against the
utility in state court or by requesting and receiving an
award of costs from the state regulatory commission.

Civil Procedure > Appeals > Appellate Jurisdiction >
State Court Review

[HN2] A court of appeal's jurisdiction is appellate only.
Tenn. Code Ann, § 16-4-108 (1980). Consequently, it is
confined to a review of the issues presented to a court
below.

Administrative Law > Judicial Review > Reviewability
> Final Order Requirement

Administrative Law > Judicial Review > Reviewability
> Standing :

[HN3] Pursuant to the Uniform Administrative Proce-
dures Act, specifically Tewn Code Ann. § 4-5-322(a)
(Supp. 1984), a person who is aggrieved by a final deci-
sion in a contested case is entitled to judicial review un-
der this chapter, which shall be the only available me-
thod of judicial review.

Administrative Law > Agency Adjudication > Hearings
> General Overview

Civil Procedure > Declaratory Judgment Actions >
State Judgments > General Overview

Constitutional Law > Bill of Rights > Fundamental
Rights > Procedural Due Process > Scope of Protection
[HN4] "Contested case" means a proceeding, including a
declaratory proceeding, in which the legal rights, duties,
or privileges of a party are required by any statute or
constitutional provision to be determined by an agency
after an opportunity for a hearing. Tenn. Code Ann. §
4-5-102(d) (Supp. 1984).

COUNSEL: Hunter Smith & Davis, By: T. Arthur Scott,
Jr., 1212 North Eastman Road, P.O. Box 3740,
Kingsport, Tennessce 37664, Attorney for Plain-
tiff-Appellant

Henry Walker, General Counsel, C-1-103 Cordell Hull
Building, Nashville, Tennessee 37219, Attorney for De-
fendant-Appellee

D. Bruce Shine, The R & W Building, 433 Center Street,
Kingsport, Tennessee 37660, Attorncy for Defen-
dant-Appellee

JUDGES: Cantrell, Judge, wrote the opinion. CON-
CUR: LEWIS, §., KOCH, I.

OPINION BY: Cantrell

OPINION
BEN H. CANTRELL, JUDGE

This action was filed in the court below to review an
order of the Public Service Commission pursuant to
T.C.A §4-5-322, the section of the Uniform Administra-
tive Procedures Act providing for judicial review of con-
tested cases. The Chancellor dismissed the action,
holding that the petitioner-appellant was not "an ag-
grieved party.”

We have no record from the Commission and there
is no evidence from the court below. The background
facts are recited in the order under attack. These facts
are as follows:

This matter is before the Tennessee Public Service
Commission upon the petition of the Kingsport [*2]
Power Users Association (Association) for reimburse-
ment for litigation expenses arising out of the Associa-
tion's participation in proceedings involving the
Kingsport Power Company. Reimbursement is sought
pursuant to the Public Utility Regulatory Policies Act of
1978 (hereinafter "PURPA™) 16 U.S.C. 2632.

[HN1] Under Secrion 2632, an electric consumer
may be compensated for attorney's fees and other litiga-
tion costs if the consumer participates in a Cotnimnission
hearing and makes a "substantial" contribution to the
Commission's "approval, in whole or in part” of a posi-
tion "relating” certain standards set forth in the statute.

The consumer may collect these fees from ap elec-
tric utility by either bringing a civil action against the
utility in state court or by requesting and receiving an
award of costs from the state regulatory commission.

« This Commission held in April, 1981 (Docket
G-81-4-4):

No Tennessee statute confers on the Commission the
authority to set attorney fees, expert witness fees, and
other litigation costs and assess these costs against the
regulated utility.

That order went on to state:

However, the Commission recognizes that a state
court would be at [*3] a distinct disadvantage in deter-
mining whether a consumer has substantially contributed
to the approval, in whole or in part, to a decision relating
to a hearing in which the judge does not participate.
The Commission finds that by making an analysis of the
consumer’s contribution it can facilitate the court's task in
implementing the federal law.

L




Page 3

1985 Tenn. App. LEXIS 2655, *

We today reaffirm those principles. The Commis-
sion has no statutory authority from the Tennessee legis-
lature to award litigation costs to any party. We will,
however, make a determination of those costs in light of
the standards set forth in the federal statute. If the utility
chooses to pay this amount to the intervening consumer,
we will treat this expense as an operating cost of the util-
ity. If the utility does not pay the costs which we find
are appropriate for reimbursement, the consumer group
may seek appropriate relief

The Commission's order goes on to analyze the ac-
tivities of the Association in various proceedings before
the Comunission involving the appellant, Kingsport
Power Company. In conclusion the Commission found
that under the federal act the Association was entitled to
compensation for legal fees, expert [*4] witness fees,
and out-of-pocket expenses in two of the proceedings
reviewed. The order fixed the amount at $9,675.43.

Thus, to the surprise of all, especially of the appel-
lant, the Commission entered an order starting from the
proposition that it had no authority to award costs under
the federal act. Nevertheless, the Commission goes for-
ward from that modest beginning and makes findings
and conclusions that it would deem appropriate if it did
have the requisite jurisdiction.

When the appellant filed a petition to review the ac-
tion of the Commission in the court below, the Commis-
sion filed an answer and then a motion for a judgment on
the pleadings. The Chancellor granted the motion and
dismissed the petition to review making the following
findings:

The Commission agrees that it is without statutory

authority to award legal fees and costs to Kingsport
Power Users Association so therefore, the order does not
affect the rights or privileges of any person. It is as-
serted that the order is merely intended to assist a state
courl in determining whether the consumer group is en-
titled to an award under federal standards.

Because the Public Service Commission has no [*3]
statutory authority to award costs, and has not directed
the plaintiff to do anything in this regard, plaintiff is not
an aggrieved party as provided in T.CA. § 4-5-322.
Therefore, plaintiff has no standing to petition this court
for review of the order entered in Docket No. U-82-7183.

On a former appeal this court remanded the case to
the lower court for a supplemental record. This courts
opinion stated:

It is necessary for this cause to be remanded for fur-
ther proceedings to build a record that will support a
disposition of the issue now being pressed by the parties.
Upon remand, the Chancellor should enter such orders as
in his judgment seem best calculated to produce the de-

sired information. He may require the petitioner to
plead more specifically, presenting a certified copy of the
order complained of; he may require the defendants to
perform their statutory duty of providing a transcript,
complete or abridged by consent; he may require the
defendants to support their motion to dismiss with certi-
fied excerpts from the transcript; or he may take other
suitable action to produce a substantial record of the facts
upon which his decision and, if appealed, that of this
court [*6] must rest.

On remand the only thing added to the record was a
certified copy of the Commission's order. The Chan-
cellor affirmed and re-entered his prior opinion and an
order dismissing the action.

At the outset we are confronted with the perplexing
question of what to do with an order of the Commission
which it admits it had no authority to make. If this were
a direct attack on the order, as in an action for declarato-
ry judgment concerning its validity, we would not hesi-
tate to express our collective opinion. However, lest we
yield to the same temptation that charmed the Comrmis-
sion -- the temptation to issue advisory opinions -- let us
first examine where we are and how we got there.

This court’s [HN2] jurisdiction is appellate only.
TCA4 § 16-4-108 (1980). Consequently, we are con-
fined to a review of the issues presented to the court be-
low. Clement v. Nichols, 186 Tenn. 235, 209 5. W.2d 23
(1948). The action in the lower court was a petition to
review filed [HHN3] pursuant to the Uniform Administra-
tive Procedures Act, specifically T.C.A. § 4-5-322. That
section provides:

Judicial Review. - (2} A person who is aggrieved by
a final decision in a contested case is [*7] entitled to
judicial review under this chapter, which shall be the
only available method of judicial review.

TCA. §4-5-322(a) (Supp. 1984).
A contested case is defined in T.C.A. § 4-5-102 as:

(3) [HN4] "Contested case” means a proceeding, in-
cluding a declaratory proceeding, in which the legal
rights, duties or privileges of a party are required by any
statute or constitutional provision to be determined by an
agency after

T.C.A. § 4-5-102(d) (Supp. 1984).

The record shows this is manifestly not a contested
case. The Commission's order reflects the Commission's
conclusion, which it restated and affirmed, that it had no
power to order the appellant to pay expenses to the As-
sociation. We think it inefuctably follows that no statute
or constitutional provision requires the Commission to
hold a hearing for the purpose of producing such an or-
der. Although the record before us does not show it,
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counsel in oral argument conceded that no hearing was
held by the Commission. Therefore, there was no con-
tested case for the court to review, and nothing before the
court below fo invoke its jurisdiction. Nationa! Health
Corp. v. Snodgrass, 555 SW.2d 403 (Tenn. 1977).
Hence, [*8] there is nothing before us on which we
could base a judgment about the order in question.

The appellant is not without a remedy. If, as the
appellant insists the order is void, it can be attacked in
any proceeding where it may appear. The Code pro-
vides that the appellant may petition the Commission
itself for a declaratory order as to the validity of the or-
der. T.C.A. §4-5-223 (Supp. 1984). The ruling on the
petition is then reviewable as any other contested case.

Id If the Commission refuses to issue a declaratory or-
der, the complaining party may seek a declaration from
the Chancery Court of Davidson County. T.CA4. §
4-5-224 (Supp. 1984).

The order of the court below is modified to reflect
that the basis for dismissal is a lack of jurisdiction to
review the Commission’s order. As modified the judg-
ment of the court below is affirmed and the cause is re-
manded to that court for any further proceedings neces-
sary. Tax the costs on appeal to the appellant.

CONCURRING: SAMUEL L. LEWIS, JUDGE,
WILLIAM C. KOCH, JR., JUDGE
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Supreme Court of Tennessee,
at Nashville.
Alexander C. WELLS
V.
TENNESSEE BOARD OF REGENTS, Tennessee
State University, and James Hefner.
No. M2005-00938-SC-R11-CV.

June 7, 2007 Session.
Aug. 17, 2007,

Background: Tenured state university professor
sought judicial review of Board of Regents' de-
cision to terminate him. The Chancery Court re-
versed, and Beard of Regents, state university, and
president of university appealed. While appeal was
pending, professor filed a motion seeking monetary
damages. The Chancery Court overruled the mo-
tion, Ultimately the Supreme Court, 9 S.W.3d 779,
affirmed the Chancery Court's reversal of the Board
of Regents' decision. Professor filed motion for re-
lief from chancellor's previous order of dismissal of
the claim for damages. The Chancery Court, David-
son County, Carol McCoy, Chancellor, granted re-
lief and awarded back pay. Defendants appealed.
The Court of Appeals, 2006 WI. 2786937, af-
firmed. Defendants appealed.

Holding: The Supreme Court, Gary R. Wade, J,
held that professer could not recover back pay and
lost benefits pursuant to statute authorizing judicial
review of the decision to terminate him.

Reversed.
West Headnotes
[1] Colleges and Uriversities 81 €8.1(7)

81 Colleges and Universities
81k8 Staff and Faculty
81k8.1 Duration of Employment and Remov-
al or Other Discipline

Page 1

81k8.1(6) Judicial Review

81k8.1(7) k. Relief; Reinstatement or
Damages. Most Cited Cases
Tenured state university professor, whe was wrong-
fully discharged, could not recover back pay and
lost benefits pursuant to statute authorizing a ten-
ured faculty member of state university to obtain
judicial review of final decision to dismiss him for
cause. West's T.C.A. § 49-8-304.

[2] Statutes 361 £€~>176

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k176 k. Judicial Authority and Duty.
Most Cited Cases
Construction of a statute is a question of law.

[31 Appeal and Error 30 €~893(1)

30 Appeal and Error
30XVI Review
30XVI(F) Trial De Novo
30k892 Trial De Novoe

30k&93 Cases Triable in Appellate

Court
30%893(1) k. In General. Most

Cited Cases
Standard of appellate review for questions of law is
de novo.

[4] Statutes 361 €206

361 Statutes
361VI Construction and Operation
361VI{A) General Rules of Construction
361k204 Statuie as a Whole, and Intrinsic
Aids to Construction
361k206 k. Giving Effect to Entire
Statute. Most Cited Cases

Statutes 361 02126

361 Statutes
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361VI Construction and Operation
361VI{A) General Rules of Construction

361k212 Presumptions to Aid Construc-

tion
361k212.6 k. Words Used. Most Cited

Cases
Court must presume that every word in a statute has
meaning and purpose; thus, each word should be
given full effect if the obvious intention of the Gen-
eral Assembly is not violated by so doing.

[5] Statutes 361 €188

361 Statutes
361VI Construction and Operation
361 VI{A) General Rules of Construction
361k187 Meaning of Language
361k188 k. In General. Most Cited

Cases
If the statutory language is clear and unambiguous,
courts apply its plain meaning in its normal and ac-
cepted use and without a forced interpretation that
would limit or expand the statule's application.

[6] Statutes 361 €176

361 Statutes
361V Construction and Operation
361VI{A) General Rules of Construction
361k176 k. Judicial Authority and Duty.
Most Cited Cases

Statutes 361 €£=181(1}

361 Statutes
361 VI Construction and Operation
361VI(A) General Rules of Construction
361k180 Intention of Legislature
361k181 In General

361k181(1) k. In General. Most
Cited Cases
When called upon to construe a statute, courts must
take care not to unduly restrict a statute’s applica-
tion or conversely to expand its coverage beyond its
intended scope.

[7] Statutes 361 €~=223.1
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361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k223 Construction with Reference to
Other Statutes
361k223.1 k. In General. Most Cited
Cases
If a statute is ambiguous, capable of conveying
more than one meaning, courts look to the entire
statutory scheme to determine legislative intent.

[8] States 360 £€~191.1

360 States
360V1 Actions

360k191 Liability and Consent of State to Be

Sued in General
360k191.1 k. In General. Most Cited

Cases
Doctrine of sovereign immunity has both a consti-
tutional and statutory basis. West's T.C.A. Const.
Art. 1, § 17; West's T.C.A. § 20-13-102(a).

[9] Statutes 361 €190

361 Statutes
361VI Construction and Operation
361VI{A) General Rules of Construction
361k187 Meaning of Language

361k190 k. Existence of Ambiguity.
Most Cited Cases
When a statute is not ambiguous, courts need only
to enforce the statute as written, with no recourse to
the broader statutory scheme, legislative history,
historical background, or other external sources of
the Legislature’s purpose.

[10] Statutes 361 €=2223.2(1.1)

361 Statutes
361VI Construction and Operation
361VI{A) General Rules of Construction
361k223 Construction with Reference to
Other Statutes
361k223.2 Statutes Relating to the
Same Subject Matter in General
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361k223.2(1) Statutes That Are in
Pari Materia
361k223.2(1.1) k. In General.
Most Cited Cases
Statutes may be construed in pari materia in order
to ascertain their purpose or intent.

[11] Statutes 361 €195

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k187 Meaning of Language

361k195 k. Express Mention and Im-
plied Exclusion. Most Cited Cases
When considering the meaning of statutes, court
may employ the Latin maxim, express unius est ex-
clusio alterius, which translates as the expression of
one thing implies the exclusion of things not ex-
pressly mentioned.

[12] Colleges and Universities 81 £€528.1(6.1)

81 Colleges and Universities
81k& Staff and Faculty

81k8.1 Duration of Employment and Remov-

al or Other Discipline
81k8.1(6) Judicial Review
81k8.1(6.1) k. In General. Most Cited

Cases
Given Supreme Court's determination on appeal
that tenured state university professor who was
wrongfully discharged had no remedy for monetary
relief, Court would not address ancillary issues
raised by defendants of whether chancery court ab-
used its discretion by granting a motion for relief
from judgment or whether professor waived his
right to relief in the chancery court by filing a
breach of contract claim in the Claims Commission.
*913 Robert E. Cooper, Jr., Attorney General and
Reporter, Michael E. Moore, Solicitor General, Jay
C. Ballard, Assistant Attorney General, for the ap-
pellants, Tennessee Board of Regents, Tennessee
State University, and James Hefner.

Phiflip L. Davidson, Nashville, Tennessee, for the
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appellee, Alexander C. Wells.

GARY R. WADE, T, delivered the opinion of the
court, in which WILLIAM M. BARKER, C.J,
JANICE M. HOLDER and CORNELIA A. CLARK
, J1., joined.

OPINION
GARY R. WADE, J.

We accepted review of this case to decide whether
a tenured university professor whose employment
by the State was *914 wrongfully terminated may
recover back pay and lost benefits pursuant to Ten-
nessee Code Annotated section 49-8-304. While the
trial court initially found there was no statutory au-
thority to grant monetary damages, the plaintiff was
awarded back wages, lost benefits, and interest. The
Court of Appeals affirmed. Because there is no stat-
utory authority for the award, however, the judg-
ments of the trial court and the Court of Appeals
must be reversed and the cause dismissed.

Factual and Procedural Background

In 1958, Alexander Wells (“the Plaintiff’) was em-
ployed as a lab assistant at Tennessee State Uni-
versity (“TSU™). As a part of his duties at the
school, he conducted research and taught several
biology-related courses each semester. In 1985, the
Plaintiff was granted tenure.

In 1990, a student filed a complaint with TSU al-
leging that the Plaintiff had sexually harassed her.
In accordance with the policy of the Tennessee
Board of Regents, an administrative law judge con-
ducted an evidentiary hearing and determined that
the Plaintiff had, in fact, violated the sexual harass-
ment policy. TSU subsequently conducted proceed-
ings to determine if adequate grounds existed to ter-
minate employment. An internal hearing commitiee
found that the Plaintiff had “capriciousfly] disreg-
ardfed] ... accepted standards of professional con-
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duct,” a statutory ground for dismissal, and recom-
mended termination. See Tenn.Code Ann. §
49-8-302(5) (2002). TSU President, James Hefner,
who was joined as a defendant in his official capa-
city, terminated the employment of the Plaintiff in
1995. An appeal to the Board of Regents, also a
named defendant, was unsuccessful.

The Plaintiff then filed a petition seeking judicial
review of the decision to terminate his employment.
After considering the record and testimony of the
Plaintiff's witnesses, the Davidson County Chan-
cety Court determined that the evidence did not
sufficiently establish any violation of the profes-
sional standards of conduct and reversed the de-
cision of the Tennessee Board of Regents. Upon re-
view, this Court affirmed the ruling of the chancel-
lor. FNT See Wells v. Tenn. Bd. of Regents, 9
S.W.3d 779 (Tenn.1999). The issue of damages was

not before us in the prior appeal.

FN1. At that time, Tennessee Code Annot-
ated section 49-8-304(d) (1990} authorized
a direct appeal to this Court.

In 1998, while the first appeal was pending, the
Plaintiff filed a motion in the chancery court seek-
ing monetary damages. The chancellor ruled that
the trial court no longer had jurisdiction over the
case because of the appeal and concluded that, even
if there was jurisdiction, the Plaintiff had waived
his right to relief by failing to seek damages at trial.
The chancellor also ruled that the State was protec-
ted from liability by the docirine of sovereign im-
munity.

A few months later, the Plaintiff filed an action
against the State in the Tennessee Claims Commis-
sion alleging breach of confract. He sought
$600,000 in damages for back pay, attorney's fees,
lost benefits, and litigation costs incurred since the
date of his dismissal. The Claims Commission dis-
missed the action because the Plaintiff failed to
prove the existence of a contract. The Court of Ap-
peals affirmed. See Wells v. Siate, No.
M2002-01958-COA-R3-CV, 2003 WL 21849730

Page 4

{(Tenn.Ct.App. Aug.8, 2003). As to the claim for
damages, the Court of Appeals observed that “[i]t is
a mystery to us why the claim for back pay *915
was not pursued in the original action in the chan-
cery court or why the order overruling the motion
for back pay was not appealed. But those issues are
not before us now.” Id. at *4.

Undeterred by a lack of success in either the chan-
cery court or the Claims Commission, the Plaintiff
filed a motion in 2004 under Rule 60.02(5) seeking
relief from the chancellor's previous order of dis-
missal of the claim for damages. The chancel-
lor granted the motion and directed the Board of
Regents to pay the Plaintiff back wages, lost bene-
fits, and interest stemming from his termination.
The chancellor reasoned that because the issues of
reinstatement and back pay were never addressed,
“the end result” from the prior litigation was “not
fair.”

FN2. Rule 60.02 of the Tennessee Rules of
Civil Procedure provides in part: “On mo-
tion and uwpon such terms as are just, the
court may relieve a party ... from a final
judgment ... for the following reasons: (1)
mistake, inadvertence, surprise or excus-
able neglect; (2) fraud ... misrepresenta-
tion, or other misconduct of an adverse
party; (3) the judgment is void; (4) the
judgment has been satisfied, released or
discharged ...; or (5) any other reason justi-
fying relief from the operation of the judg-
ment.”

In a divided decision, the Court of Appeals af-
firmed the award. The majority concluded that (1)
the chancery court did not abuse its discretion by
granting Rule 60 relief to the Plaintiff, and (2) even
though Tennessee Code Annotated section
49-8-304 does not expressly provide for an award
of back pay, the enactment of the statute waived the
State's sovereign immunity in that regard.

Analysis
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The General Assembly has authorized the Tenness-
ee Board of Regents to promulgate a tenure policy
for faculty within the state university and college
system to “ensure academic freedom and provide
sufficient professional security to attract the best
qualified faculty available.” Tenn.Cede Ann. §
49-8-301(a) (2002). The Board is also charged with
the responsibility of providing “for the termination
of faculty with tenure by institutions for adsquate
cause....” Tenn.Code Ann. § 49-8-301(b){(3) (2002).
Among other proper grounds, “adequate cause” is
defined as falsification of qualifications, incompet-
ence or dishonesty, the willful failure to perform
duties or assignments, conviction of a felony, ex-
cessive use of drugs or alcohol, or, as was initially
found in this case, the capricious disregard of ac-
cepted standards of professional conduct. See
Tenn.Code Ann. § 49-8-302 (2002).

In the event a tenured faculty member is dismissed
based on the grounds identified in section 49-8-302,
judicial review is available under section 49-8-304:

Judicial review.-{(a} A faculty member who has
been awarded tenure, and who has been dis-
missed or suspended for cause, may obtain de
novo judicial review of the final decision by fil-
ing a petition in a chancery court having jurisdic-
tion within thirty (30) days of the final decision,
and copies of the petition shall be served upon
the board and all parties of record.

(b) Within forty-five (45) days after service of the
petition, or within such further time allowed by
the court, the board shall transmit to the court the
original or a certified copy of the entire record of
the proceeding.

(¢} The chancellor shall reduce the chancellor's
findings of fact and conclusions of law to writing
and make them parts of the record.

Tenn.Code Ann. § 49-8-304 (2002).

[11[23[3][41[51[6][7] Our task in this appeal is to
determine whether section 49-8-304 authorizes*916

Page 5

an award of back pay and lost benefits to a tenured
faculty member who has been wrongfully dis-
charged. In performing this analysis, we are guided
by the established rule that the construction of a
statute is a question of law. Sallee v. Barrett, 171
5.W.3d 822, 825 (Tenn.2005). The standard of ap-
pellate review for questions of law is de novo. Leab
v. § & H Mining Co., 76 SW.3d 344, 348
{Tenn.2002); Bryant v. Genco Stamping & Mfe.
Co., 33 SW.3d 761, 765 (Tenn.2000). We must
presume that every word in a statute has meaning
and purpose; thus, each word should be given full
effect if the obvious intention of the General As-
sembly is not violated by so doing. In re CX.G.,
173 8.W.3d 714, 722 (Tenn.2005). If the statutory
language is clear and unambiguous, we apply its
plain meaning in its normal and accepted use and
without a forced interpretation that would limit or
expand the statute’s application. Eastman Chem.
Co. v. Johnson, 151 8.W.3d 503, 507 (Tean.2004).
When called upon to construe a statute, courts must
take care not to unduly restrict a statute’s applica-
tion: or conversely to expand its coverage beyond s
intended scope. Houghton v. Aramark Educ. Res.,
Inc., 90 S5.W.3d 676, 678 (Tenn.2002). If, however,
a statute is ambiguous, capable of conveying more
than one meaning, we look to the entire statutory
scheme to determine legislative intent. Sallee, 171
8.W.3d at 828.

The Plaintiff argues that Tennessee Code Annotated
section 49-8-304 permits an award of monetary
damages for wrongful termination and submits that
the State has, therefore, waived its sovereign im-
nmity as to awards of back pay and lost benefits.
In response, the defendants, the Board of Regents,
TSU, and Dr. Hefner, point out that the section con-
tains no langunage indicating the legislature meant
to provide for an award of monetary damages in
circumstances like these and maintain that they are
protected by sovereign immunity.

[8] Historically, the doctrine of sovereign immunity
has provided that a sovereign governmental entity
cannot be sued in its own courts absent legislative
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consent. Hawks v. City of Westmoreland, 960
S.W.2d 10, 14 (Tenn.1997); Williams v. State, 139
S.W.3d 308, 311 (Tenn.Ct.App.2004);, see also
Lewis L. Jaffe, Suits Against Governments and Of-
ficers, Sovereign Immunity, 77 Harv. LRev, 1
(1963). Article 1, section 17 of the Tennessee Con-
stitution does, however, authorize the General As-
sembly to waive sovereign immunity: “Suits may
be brought against the State in such manner and in
such courts as the Legislature may by law direct.”
Further, Tennessee Code Annotated section
20-13-102(a) (1994) prohibits courts from enter-
taining suits against the State, absent waiver, and
requires dismissal on proper motion. The doctrine
of sovereign immunity, therefore, has both a consti-
tutional and statutory basis. Jores v. L & N RR.
Co., 617 S.W.2d 164, 170 {Tenn.Ct. App.1981).

In Tennessee, the principal case on the subject at is-
sue is State ex rel. Chapdelaine v. Torrence, 532
S.W.2d 542 (1976), wherein a tenured university
professor was awarded back pay for breach of his
employment contract following his wrongful dis-
charge. At the time that case was decided, Tenness-
ee Code Annotated section 49-1421 (1966)
provided that tenured college and university pro-
fessors were entitled to “jJudicial review of
[termination decisions] for the same purposes and
in the same manner provided in section 49-1417."
Section 49-1417 was part of the statutory scheme
applicable to elementary and secondary scheol
teachers in local school systems, for whom the
courts had “consistently approved awards of back
*917 pay.” Chapdelaine, 532 S.W.2d at 550; see
also Wagner v. Elizabethtorn City Bd. of Educ., 496
S.W.2d 468 (Tenn.1973); Jeffers v. Stanley, 486
S.W.2d 737 (Tenn.1972). While the State relied
upon the defense of sovereign immunity in Chap-
delgine, this Court awarded back pay, observing
that the “college and university teachers' tenure
law, as incorporated in [section] 49-1421, ... would
be ‘as a sounding brass, or a tinkling cymbal’ if it
did not carry with it the coordinate right of a ten-
ured teacher to seek back pay in wrongful dismissal
cases.” Chapdelaine, 532 S.W.2d at 551.
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In 1976, however, the legislature repealed section
1421, thereby severing the statutory connection
between actions of tenured college and university
faculty and those of tenured elementary and sec-
ondary teachers in local schoel systems. As ex-
pressed by Judge Patricia Cottrell in her dissent to
the opinion of the Court of Appeals, the “basis for
the Chapdelaine court's reliance on authority gov-
erning public school teachers in local systems no
longer exists.”

[9][10][11] The present statute governing state col-
lege and university professors, Tennessee Code An-
notated section 49-8-304 (2002}, makes no mention
of back pay or other monetary relief. In contrast,
section 49-5-511(a)(3) (2002), the statute applic-
able to tenured school teachers on the elementary
and secondary level, provides that if the teacher is
“vindicated or reinstated, the teacher shall be paid
the full salary for the pericd during which the
teacher was suspended.” That the legislature did not
include any such remedy for tenured faculty at the
college or university level in section 304 speaks to
the issue. Had the legislature intended for a wrong-
fully terminated college or university professor to
receive monetary damages, the statute should have
included that provision. When a statute is not am-
biguous, “we need only to enforce the statute as
written, with no recourse to the broader statutory
scheme, legislative history, historical background,
or other external sources of the Legislature's pur-
pose.” Adbels v. Genie Indus. Inc., 202 S.W.3d 99,
102 (Tenn.2006). Statutes may be construed in pari
materia in order to ascertain their purpose or intent.
Lyons v. Rasar, 872 S.W.2d 895, 897 (Tenn.1994).
When considering their meaning, this Court may
employ the Latin maxim, express unius est exclusio
alterius, which translates as “the expression of one
thing implies the exclusion of ... things not ex-
pressly mentioned.” Limbaugh v. Coffee Med. Ctr.,
59 S.W.3d 73, 84 (Tenn.2001). The application of
these puidelines suggests that the General As-
sembly has chosen not to waive sovereign im-
munity under these circumstances. Moreover, we
have held that any abrogation of the immunity doc-
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trine by the legislature must be set out in “plain,
clear, and unmistakable terms.” Northland Ins. Co.
v. State, 33 S.W.3d 727, 731 (Tenn.2000). In sum-
mary, the Plaintiff has no remedy for monetary re-
lief.

[12] In the alternative, the defendants argue that the
chancery court abused its discretion by granting a
Rule 60 motion six years after denying relief. Fur-
ther, the defendants maintain that the Plaintiff
waived his right to relief in the chancery court by
filing a breach of contract claim in the Claims
Commission. As authority, the defendants rely upon
Tennessee Code Annotated section 9-8-307(b)
(1999), which provides that “[c]laims against the
state ... shall operate as a waiver of any cause of ac-
tion, based on the same act or omission, which the
claimant has against any state officer or employee.”
In light of our conclusion that section 49-8-304
does not *918 authorize an award of monetary re-
lief, we decline to address these ancillary issues.

Conclusion

Because section 49-8-304 does not authorize an
award of back pay and lost benefits to a wrongfully
discharged tenured faculty member of a state col-
lege or university, the State is protected by sover-
eign immunity. Accordingly, the judgments of the
trial court and the Court of Appeals are reversed,
and the cause is dismissed. The costs on appeal are
taxed against the Plaintiff, for which execution may
issue if necessary.

Tenn.,2007.

Wells v. Tennessee Bd. of Regents

231 S.'W.3d 912, 224 Ed. Law Rep. 482, 26 [ER
Cases 1285

END OF DOCUMENT
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P
Supreme Court of Tennessee,
at Nashville.
Eddie Brown LIMBAUGH, Executor of the Estate
of Emma Ruth Limbaugh
v

COFFEE MEDICAL CENTER, et al.
No. M1999-01181-SC-R11-CV.

Oct. 16, 2601.

Resident's conservator sued nursing home and nurs-
ing assistant for damages resulting from assistant's
assault on resident. Following a bench trial, the Cir-
cuit Court for Coffee County, John W. Rollins, T,
entered judgment for conservator and both parties
appealed. The Court of Appeal affirmed the judg-
ment against the nursing assistant, but reversed the
judgment against nursing home. Conservator sought
permission to appeal, which was granted. The Su-
preme Court, William M. Barker, J., held that: (1}
nursing home was negligent in failing to protect
tesident from assanlt by nursing assistant; (2) nurs-
ing home was not immune from liability for assist-
ant's assault and battery under the Government Tort
Liability Act (GTLA), overruling Poiter v. City of
Chattancoga, 556 S.W.2d 543, and abrogating Jen-
kins v. Loudon County, 736 SW.2d 603, Belk v.
Obion County, T S.W.3d 34, Roberts v. Blount
Mem'l Hosp., 963 S.W.2d 744, Gifford v. City of
Gatlinburg, 900 SW.2d 293, and Adnderson v.
Hayes, 578 3.W.2d 945; (3) nursing home was not
immune from liability under the discretionary func-
tion exception of the GTLA; and (4) nursing home
and assistant were jointly and severally liable for
resident's damages.

Judgment of Court of Appeals affirmed in part, re-
versed in part, and remanded.

Janice M. Holder, J., concurred and filed opinion.
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[1] Health 198H €662

198H Health

198HV Malpractice, Negligence, or Breach of
Pty

198HV(C) Particular Procedures
198Hk662 k. Nursing Homes. Most Cited
Cases
(Formerly 43k7}

The relationship between a nursing home and its
residents, where a nursing home voluntarily as-
sumes an obligation to provide care for those who
are unable because of physical or mental 1mpair-
ment to provide care for themselves, gives rise to
an affirmative duty owed by the nursing home to
exercise reasonable care o protect its residents
from all foreseeable harms within the general field
of danger which should have been anticipated.

[2] Health 198H €662

198H Health

198HV Malpractice, Negligence, or Breach of
Duty

198HV{C) Particular Procedures
198Hk662 k. Nursing Homes. Most Cited
Cases
{Formerly 43k7)

Nursing home breached its duty of care by failing
to take reasonable precautions to protect resident
from foreseeable risk that she would be assaulted
by nursing assistant, where staff members eighteen
days earlier had witnessed assistant's physical out-
burst at visitor, resident was known to physically
strike out at caretakers as a result of her dementia,
nursing home's discipline policies recognized that
physical abuse by staff members previously known
to be physically aggressive was a foreseeable
danger against which reasonable precaution had to
be taken, but nursing home administrator took no
steps to discipline assistant due to physical outburst
at visitor until after assault on resident.

[3] Municipal Corporations 268 €~°723

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.




i
i

59 S.W.3d 73
(Cite as: 59 S.W.3d 73)

268 Municipal Corporations
268XII Torts

268X11(A) Exercise of Governmental and
Corporate Powers in General

268k723 k. Nature and Grounds of Liabil-
ity. Most Cited Cases
Provision of Governmental Tort Liability Act
(GTLA) immunizing government entities from tort
lLiability if the injury arises from enumerated inten-
tional torts does not immunize a government entity
from liability for those intentional torts not spe-
cifically enumerated, overruling Potter v. City of
Chattanooga, 556 5.W.2d 543, and abrogating Jen-
kins v. Loudon County, 736 S.W.2d 603, Belk v.
Obion County, 7 SSW.3d 34, Roberts v. Blount
Mem'l Hosp., 963 S.W.2d 744, Gifford v. City of
Gatlinburg, 900 S.W.2d 293, and Anderson v.
Hayes, 578 S W.2d 945. T.C.A. § 29-20-205(2),

[4] Statutes 361 €239

361 Statutes
361VI Construction and Operation
361VI(B) Particular Classes of Statutes

361k239 k. Statutes in Derogation of

Common Right and Common Law. Most Cited

Cases

Statutes created in derogation of the common law

must be strictly construed.

[5] Statutes 361 €=181(1)

361 Statutes
361VI Construction and Operation
361VI{A) General Rules of Construction
361k180 Intention of Legislature
361k181 In General
361k181(1) k. In General. Most
Cited Cases

Statutes 361 €184

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k180 Intention of Legislature
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361k184 k. Policy and Purpose of Act,
Most Cited Cases
Supreme Court in construing statutes is to ascertain
and give effect to the legislative purpose and intent
without unduly restricting or expanding a statute's
coverage beyond its intended scope.

{6] Statutes 361 €~~138

361 Statutes
361VI Construction and Operation
361VI{A) General Rules of Construction
361k187 Meaning of Language

361k188 k. In General. Most Cited
Cases
The legislative intent and purpose are to be ascer-
tained primarily from the npatural and ordinary
meaning of the statutory language, without a forced
or subtle interpretation that would limit or extend
the statute's application.

[7] Constitutional Law 92 €-52474

92 Constitutional Law
92XX Separation of Powers
92X X(C) Judicial Powers and Functions
92XX(C)2 Encroachment on Legislature
92k2472 Making, Interpretation, and
Application of Statutes
92k2474 k. Judicial Rewriting or
Revision. Most Cited Cases
(Formerky 92k70.1(2))

Statutes 361 €129

361 Statutes
3611V Amendment, Revision, and Codification
361k129 k. Power to Amend in General.
Most Cited Cases

Statutes 361 €=5212.7

361 Statutes
361V Construction and Operation
361VI(A) General Rules of Construction
361k212 Presumptions to Aid Construc-
tion
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361k212.7 k. Other Matters. Most
Cited Cases
Courts are not authorized to alter or amend a stat-

ute, and must presume that the legislature says ina

statute what it means and means in a statute what it
says there.

{8] Municipal Corporations 268 €~—723.5

268 Municipal Corporations
268X1I Torts

268XTI(A) Exercise of Governmental and
Corporate Powers in General

268k723.5 k. Constitutional and Statutory
Provisions. Most Cited Cases
Governmental Tort Liability Act (GTLA) must be
strictly construed, as it was created in derogation of
the commoen law. T.CA. §§ 29-20-101 to
29-20-407.

[¢] Health 198H €~°662

198H Health
198HV Malpractice, Negligence, or Breach of
Duty
198HV(C) Particular Procedures
198Hk662 k. Nursing Homes. Most Cited
Cases
{Formerly 43k7)

Health 198H €770

198H Health

198HV Malpractice, Negligence, or Breach of
Duty

{98HV(E) Defenses
198Hk770 k. Official or Governmental
Immunity. Most Cited Cases
(Formerly 43k7)

Provision in Governmental Tort Liability Act
{GTLA) immunizing government entities from tort
liability for injuries arising out of enumerated in-
tentional torts did not immunize government nurs-
ing home which negligently failed to take reason-
able precautions to protect resident from foresee-
able risk that she would be assaulted by nursing as-
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sistant, as torts of assault and battery were not
among the enumerated torts. T.C.A. § 29-20-205

(2).
[10] Municipal Corporations 268 €728

268 Municipal Corporations
268X Torts

268XII(A) Exercise of Governmental and
Corporate Powers in General

268k728 k. Discretionary Powers and Du-
ties. Most Cited Cases
Discretionary function exception of the Govern-
mental Tort Liability Act (GTLA) prevents the use
of tort actions to second-guess what are essentially
legislative or administrative decisions involving so-
cial, political, economic, scientific, or professional
policies, or some mixture of these policies. T.C A,
§ 29-20-205(1).

[11] Municipal Corporations 268 €7728

268 Municipal Corporations
268X1 Torts

268XTI(A) Exercise of Governmental and
Corporate Powers in General

268k728 k. Discretionary Powers and Du-
ties. Most Cited Cases
The rationale of the discretionary function excep-
tion of the Govemmental Tort Liability Act
(GTLA), which preserves immunity for certain acts
performed by governmental entities, is that the gov-
ernment should be permitted to operate without un-
due interference by the courts, as courts are often
ill-equipped to investigate and balance the numer-
ous factors that go into an executive or legislative
decision. T.C.A. § 29-20-205(1).

{12] Municipal Corporations 268 €728

268 Municipal Corporations
268X1I Torts
268 X1I{A) Exercise of Governmental and
Corporate Powers in General
268k728 k. Discretionary Powers and Du-
ties. Most Cited Cases
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Decisions that rise to the level of planning or
policy-making are considered to be discretionary
acts requiring judicial restraint and are not subject
to tort liability under Governmenial Tort Liability
Act (GTLA), while decisions that merely imple-
ment pre-existing policies and regulations are con-
sidered to be operational in nature and require the
decision-maker to act reasonably in implementing
the established policy. T.C.A. § 29-20-205(1).

[13] Health 198H €662

198H Health
198HV Malpractice, Negligence, or Breach of
Duty
198HV{C) Particular Procedures
198Hk662 k. Nursing Homes. Most Cited
Cases
(Formerly 43k7)

Healih 198H €770

198H Health

198HV Malpractice, Negligence, or Breach of
Duty

198HV(E) Defenses
198Hk770 k. Official or Governmental
Immunity. Most Cited Cases
(Formerly 43k7)

Discretionary function exception to the waiver of
governmental immunity in the Governmental Tort
Liability Act {(GTLA) did not bar recovery for
claims against negligent government nursing home
arising out of assault upon resident by nursing as-
sistant known to be combative; though decision cn
whether and how to discipline combative employ-
ees was a policy decision that could not give rise to
tort liability, nursing home negligently failed to fol-
fow the guidelines adopted and discipline assistant
for physical outburst that proceeded assault upon
resident. T.C.A. § 29-20-205(1).

[14] Appeal and Error 30 €52169

30 Appeal and Error _
30V Presentation and Reservation in Lower
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Court of Grounds of Review
30V(A) Issues and Questions in Lower Court
30k169 k. Necessity of Presentation in
General. Most Cited Cases

Appeal and Error 30 €551082(2)

30 Appeal and Error
30XVI Review
30XVI(L) Decisions of Intermediate Courts
30k1081 Questions Considered
30k1082 Scope of Inquiry in General
30k1082(2) k. Considering Ques-
tions Not Raised or Passed Upoen in Intermediate
Court. Most Cited Cases ‘
Any claim by nursing assistant of immunity for as-
sault she committed as a governmental employee
was waived, where she did not raise claim in the
trial court, Court of Appeals, or Supreme Court.
T.C.A. § 29-20-310(b).

[15] Negligence 272 €=>484

272 Negligence
272XV Persons Liable
272k484 k. Joint and Several Liability. Most
Cited Cases

Torts 379 €135

379 Torts

3791 In General

379k129 Persons Liable
379k135 k. Joint and Several Liability.

Most Cited Cases

(Formerly 379k22)
When an intentional actor and a negligent actor are
both named defendants, the intentional misconduct
was a foreseeable risk created by the negligent de-
fendant, and each are found to be responsible for
the plaintiff's injuries, then each defendant is jointly
and severally responsible for the plaintiff's total
damages.
*76 H. Thomas Parsons, Manchester, Tennessee,
for the Appellant.

Michael M. Castellarin, Nashville, Tennessee, for
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the Appeliee.
Louise Ray, pro se.

John C. Dufly, Knoxville, Tennessee, for amicus
curiae, Tennessee Municipal League Risk Manage-
ment Pool.

OPINION

WILLIAM M. BARKER, I, delivered the opinion
of the court, in which FRANK F. DROWOTA, III,
C.J.,, and E. RILEY ANDERSON, and ADOLPHO
A.BIRCH, JR., JJ., joined.

WILLIAM M. BARKER, 1.

The plaintiff, originally acting as the conservator
for his mother, filed suit against Coffee Medical
Center and its employee, nursing assistant Louise
Ray, to recover damages for his mother's injuries
when she was assaulted by this nursing assistant. In
his complaint, he alleged that the medical center
had pricr notice of Ms. Ray's propensity for viol-
ence and that it negligently failed to take precan-
tionary measures, which proximately caused his
mother's injuries. The Circuit Court for Coffee
County, following a bench trial, entered a judgment
against Ms. Ray for her assault and battery in the
amount of $25,000 and against Coffee Medical
Center for its negligence in the amount of $40,000.
The Court of Appeals affirmed the judgment
against Ms. Ray, but it reversed the judgment
against the medical center after concluding that it
was a governmental entity and was therefore im-
mune from suit under Tennesses's Governmental
Tort Liability Act (GTLA). We then granted this
appeal to determine the following issues: (1) wheth-
er a governmental entity's negligence can provide
the basis for liability under the GTLA for injuries
arising out of a reasonably foreseeable assault and
battery by an employee of that entity; and (2)
whether comparative fault principles should apply
when the negligent and intentional tortfeasors are
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both made parties to the suit. After examining the
evidence and applicable law, we conclude that the
medical center is not immune from tort Lability
where the injuries at issue were proximately caused
by its negligence in failing to exercise reasonable
care to protect a resident from the foreseeable risk
of an employee's intentional assault and battery.
Furthermore, we conclude that where the harm
arising from the intentional acts of the nursing as-
sistant was a foreseeable risk created by the negli-
gent medical center, and all tortfeasors have been
made parties to the suit, each tortfeasor party shall
be held jointly and severally liable for the entire
amount of damages awarded. Accordingly, we re-
verse in part and affirm in part the Court of Appeals
and remand the case to the Circuit Court for Coffee
County to determine the total amount of damages to
be awarded to the plaintiff.

BACKGROUND

The events surrounding this case arose on January
19, 1997, when an employee of the Coffee Medical
Center's (“CMC™) nursing home,
sistant Louise Ray, physically assaulted and seri-
ously injured*77 ninety year old Emma Ruth
Limbaugh, one of the nursing home's residents. Ms.
Limbaugh had been diagnosed with Alzheimer's
disease and was predominantly confined to her bed
or a wheelchair. As a result of her mental and phys-
ical infirmities, she was required to wear restraints
for her personal safety and was otherwise com-
pletely dependent on her caretakers for all of her
personal needs.

nursing as-

FN1. The parties have stipulated that Cof-
fee Medical Center Hospital and Coffee
Medical Center Nursing Home are one en-
tity under the single name of Coffee Med-
ical Center.

Following the attack, Mr. Eddie Brown Limbaugh,
Ms. Limbaugh's son, filed suit
assistant Louise Ray for assaulting and injuring his
mother. He also filed a complaint against CMC, al-

against nursing
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leging that CMC had prior notice of Ms. Ray's
propensity for violence and therefore had a duty to

take reasonable precautions to protect its residents

from the foreseeable acts of a violent staff member.
Because CMC breached its duty to remove her from
direct contact with patients, CMC's negligence
proximately caused his mother's injuries.

FN2. Mr. Limbaugh originally filed this
action as the conservator for his mother.
While this action was pending, Emma Ruth
Limbaugh died. Mr. Litnbaugh moved, and
was granted permission, to centinue the ac-
tion as the executor of his mother’s estate.

In support of his allegations against CMC, Mr.
Limbaugh introduced at trial the testimony of Jen-
nie Louise Cox, the daughter-in-law of a resident at
the nursing home. Ms. Cox testified that she was
engaged in an altercation with Ms. Ray just eight-
een days prior to the incident involving Ms.
Limbaugh. According to Ms. Cox, on the evening
of January 1, 1997, she was standing in the hall
talking with some of the nurses before going to vis-
it her mother-in-law in her room. While the group
was talking, Ms. Ray came out of a nearby patient's
room and joined the conversation. At one point,
Ms. Cox jokingly pointed her finger at Ms. Ray.
Ms. Ray allegedly responded by grabbing Ms.
Cox's finger and twisting her hand, bending the fin-
ger backwards. As she dug her fingernails into Ms.
Cox's hand, she warned Ms. Cox never to point her
finger in her face again. Ms. Cox testified that at
the time of the trial, she still had scars on her hand
from this incident.

Ms. Cox informed Shirley Price, the Director of
Nursing, of Ms. Ray's outburst and harmful behavi-
or. Ms. Price, in turn, reported the incident by filing
a formal complaint with William Moore, the CMC
Administrator. Included in the report were state-
ments made by several of Ms. Ray's colleagues who
described her as being “short with residents” and
using a tone of voice that was “too harsh at times,”
indicating Ms. Ray's “illness, or lack of patience
with residents.” However, only after Ms. Ray had
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assaulted Ms. Limbaugh did Mr. Moore discipline
the mursing assistant for her behavior towards Jen-
nie Cox by placing her on probation for one year.

At the conclusion of a bench trial, the trial court de-
termined that Ms. Ray was “an accident about to
happen” and affirmatively found that CMC “had
more than ample forewarning of the demeanor, con-
duct, attitude, belligerence and physical aggressive-
ness through the incident with Ms. Cox.” Accord-
ingly, the court awarded a judgment of $40,000
against CMC for its negligence. The court also
found that Ms. Ray assaulted Ms. Limbaugh
without justification, causing her to suffer severe
injuries to her arm and face. The court awarded a
judgment of $25,000 against Ms. Ray.

Both Mr. Limbaugh and CMC appealed the trial
court's judgment. 3 The Court of *78 Appeals de-
termined that the weight of the evidence supports
the trial court's finding that Ms. Limbaugh's injuries
were caused by Ms. Ray's assault and battery, and
therefore, it affirmed the trial court's $25,000 judg-
ment against Louise Ray. However, the intermedi-
ate court reversed the trial court's judgment against
CMC. The court found that CMC, a governmental
entity, is subject to the Governmental Tort Li-
ability Act (“GTLA™), Tenn.Code Ann. §§
29-20-101 to -407 (1999), which waives govern-
mental immunity from suit for any injury resulting
from its tortious acts subject to the statutory excep-
tions specifically enumerated in its provisions. See
Tenn.Code Ann. § 29-20-201(a). Indeed, the Court
of Appeals applied one of these exceptions, section
29-20-205, which expressly waives immunity for
injuries proximately caused by a negligent act or
omission of a governmental employee. However,
the court cited this Court's decision in Potfer v. City
of Chattanooga, 556 S.W.2d 543 (Tenn.1977)}, to
conclude that while CMC was in fact negligent, the
nursing home is nevertheless immune from suit
pursuant to subsection (2) of this provision, which
retains the entity's immunity if the injuries at issue
“arise out of” the intentional conduct of a govern-
mental employee.
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FN3. Spectfically, both parties argued that
the trial court improperly allocated fault
among the negligent and intentional de-
fendants. Mr. Limbaugh asserted that the
trial court erred in not holding the nursing
home liable for the entire amount of dam-
ages. In the alternative, CMC argued that it
was immune from suit under the Govern-
mental Tort Liability Act, and con-
sequently, it should not have been alloc-
ated fault for the intentional torts of one of
its employees.

Notably, Ms. Ray did not file a notice
that she was appealing the trial court's
judgment against her. However, because
both Mr. Limbaugh and CMC filed no-
tices of appeal, Ms. Ray was not re-
quired to file a separate notice pursuant
to Rule 13(a), which states that “once
any party files a notice of appeal the ap-
pellate court may consider the case as a
whole,” Tenn. R.App. P. 13{a) Advisory
Commission Comment.

FN4, The parties stipulated that CMC is a
governmental entity as defined in Tenness-
ec Code Annotated § 29-20-102(3).

Mr. Limbaugh sought permission to appeal, which
we granted, presenting two issues for our re-
view: (1) whether a governmental entity’s negli-
gence can provide the basis for liability under the
GTLA for injuries arising out of a reasonably fore-
seeable assault and battery by an employee of that
entity; and (2) whether comparative fault principles
should apply when the negligent and intentional
tortfeasors are both made parties to the suit.

FN5. Oral argument was heard on June 13,
2001, in Nashville. Although then Chief
Justice Anderson was unavoidably absent
from the argument, the parties were in-
formed in open court of his participation in
the discussion and in the decision of this
case pursuant to Rule 1{a)(ii} of the Intern-
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al Operating Procedures of the Tennessce
Supreme Court;

Absent exceptional circumstances, all
members of this Court shall participate
in the hearing and determination of all
cases unless disqualified for conflicts.
However, a hearing shall proceed as
scheduled notwithstanding the unavoid-
able absence of one or more justices.
Any justice who is unavoidably absent
from the hearing may participate in the
determination of the case either by tele-
conferencing, videoconferencing, or by
reviewing the tape of oral argument,
subject to the determination of the Chief
Justice. Counsel shall be advised in open
court that the absent justice will fully
participate in the discussion and decision
of the case.

FN6. The Court of Appeals declined to dir-
ectly address this issue, stating that its re-
versal of the trial court’s judgment against
CMC rendered this issue moot as to the
medical center. However, by affirming the
$25,000 judgment against Ms. Ray, the
Court of Appeals implicitly upheld the trial
court’s apportionment of fault between the
negligent and intentional tortfeasors.

*79 STANDARD OF REVIEW

Our review of the trial court's findings of fact in
this case is de nove upon the record of the trial
court accompanied by a presumption of the correct-
ness of the findings, unless the preponderance of
the evidence is otherwise. See Tenn. R.App. P.
13(d); Cross v. City of Memphis, 20 S.W.3d 642,
644-45 (Tenn.2000) (upholding Rule 13(d) as the
applicable standard of appellate review for findings
of fact in a bench trial).

L. LIABILITY OF COFFEE MEDICAL CEN-
TER, A GOVERNMENTAL ENTITY, UNDER
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THE GOYERNMENTAL TORT LIABILITY
ACT

In 1973, the General Assembly enacted the Ten-
nessee Governmental Tort Liability Act (GTLA) to
codify the general common law rule that “all gov-
ernmental entities shall be immune from suit for
any injury which may result from the activities of
such governmental entities,” Tenn.Code Amn. §
29-20-201(a), subject to statutory exceptions in the
Act's provisions. For instance, a general waiver of
immunity from suit for personal injury claims is
provided in section 29-20-205 “for injury proxim-
ately caused by a negligent act or omission of any
employee within the scope of his employment,” un-
less the injury arises out of one of several enumer-
ated exceptions to this section, such as the inten-
tional tort exception. Specifically, this exception
bars claims for injuries arising out of “false impris-
onment purseant to a mittimus from a court, false
arrest, malicions prosecution, intentional trespass,
abuse of process, libel, slander, deceit, interference
with contract rights, infliction of mental anguish,
invasion of right of privacy, or civil rights.”
Tenn.Code Ann. § 29-20-205(2). At issue in this
case, then, is whether the plaintiff's claim against
CMC to recover for injuries arising out of the nurs-
ing assistant's assault and battery is barred by the
intentional tort exception that potentially immun-
izes CMC from liability.

Negligence of Coffee Medical Center

[11 Although the parties have not raised the issue of
whether 2 nursing home is under “an affirmative
duty to act to prevent [its residents} from sustaining
harm,” Bradshaw v. Daniel, 854 S'W.2d 865, 871
(Tenn.1993), we have held that where a special re-
lationship exists between the defendant and “a per-
son who is foreseeably at risk from ... danger,” id
(citing Restatement (Second) of Torts § 315 (1965)
), the defendant is under an affirmative duty to take
“whatever steps are reasonably necessary and avail-
able to protect an intended or potential victim.”
Turner v. Jordan, 957 SW.2d 815, 819
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(Tenn.1997) (quoting Naidu v. Laird 539 A.2d
1064, 1475 (Del.1988)). An example of this special
relationship, and one most analogous to the rela-
tionship at issue in this case, is the physician/pa-
tient relationship born out of the physician's as-
sumption of responsibility for the care and safety of
another. See, e.g., Turner, 957 S.W.2d at 820-21
(holding that a psychotherapist has an affirmative
duty to protect a foreseeable third party when the
patient presents an unrcasonable risk of danger to
that party); Bradshaw, 854 S.W.2d at 872 (holding
that a physician owes a duty to wam identifiable
persons in the patient's family against foreseeable
risks related to the patient's illness); Wharton
Transport Corp. v. Bridges, 606 SW.2d 521, 526
(Tenn.1980) ¢holding that a physician owed a duty
to a third party injured by a truck driver whom the
physician had negligently examined and certified).
It follows, then, that the relationship between a
nursing home and its residents, where a nursing
home voluntarily assumes an obligation to “
‘provide *80 care for those who are unable because
of physical or mental impairment to provide care
for themselves,” ” Niece v. Elmview Group Home,
131 Wash.2d 39, 929 P.2d 420, 424 (1997)
(alteration in original) (citations omitted), gives rise
to an affirmative duty owed by the nursing home to
exercise reasonable care to protect its residents
from all foreseeable harms “within the general field
of danger which should have been anticipated.” Id.
at 427,

[2] In this case, the evidence clearly reflects that
the risk of harm to Ms. Limbaugh was a foreseeable
one. First, several members of the nursing home
staff had witnessed, just eighteen days prior to the
incident with Ms. Limbaugh, Ms. Ray's physical
outburst directed at visitor Jennie Cox. Second, Ms.
Limbaugh herself was well known by the nursing
staff to physically strike out against her caretakers
as a result of her dementia. Consequently, it was
certainly foreseeable that this nursing assistant,
who had demonstrated her propensity to be physic-
ally aggressive even when slightly provoked,
presented a risk of harm to a resident also known to
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be combative. In addition, evidence was presented
by Mr, William Moore, the administrator of the
nursing home during Ms. Ray's employment, as to
the nursing home's standard procedure for dealing
with the errant behavior of an employee. He testi-
fied that “if there was any contact between any as-
sociate, [who] is an employee of the facility, that is
combative in any manner whatsoever, # would be
reported directly to the [S]tate within 24 hours,
written up, and sent in. That employee would be
sent home and placed on leave.” He further testified
that he would discharge any employee who had
“physically assaulted, battered, Jor] touched” an-
other person, or who otherwise had demonstrated a
propensity for violence. We believe that CMC's
policy for disciplining a combative employee, al-
though not followed in this case, further demon-
strates that physical abuse by staff members previ-
ously known to be physically aggressive is a fore-
seeable danger against which reasonable precau-
tions must be taken.

Obviously, “[t]here is ... no liability when such care
has In fact been used, nor where the defendant
neither knows nor has reason to foresee the danger
or otherwise to know that precautions are called
for.” W. Page Keeton et al., Prosser and Keeton on
the Law of Torts § 56, at 385. However, this was
not the case. The record indicates that on January 2,
1997, the day after the incident between Louise Ray
and Jennie Cox, the Director of Nursing filed a Re-
cord of Complaint reporting Ms. Ray's harmful be-
havior, which was submitted to Mr. Moore.
However, the only evidence in the record regarding
Mr. Moore's acknowledgment of this incident with
Ms. Cox is a memorandum signed by Mr. Moore
and dated January 22, 1997, In this memorandum,
Mr. Moore explained that he discussed this incident
with Ms. Ray and put her on probation for one year
“from the date of this discussion.” Although this
date is never specified, the record reflects that Ms.
Ray was working scheduled shifts untii the date of
the incident involving Ms. Limbaugh. As the trial
court found,
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[Te defendant nursing home had more than ample
forewarning of the demeanor, conduct, attitude,
belligerence and physical aggressiveness through
the incident with Ms. Cox and the fitness re-
ports.... It is clear[ | Ms. Ray was an accident
about to happen. The records are barren of any at-
tempts at intervention prior to the Limbaugh as-
sault.

I find affirmatively the inaction of the nursing
home and the lack of corrective action involving
this employee, Ms. Ray, was the direct and prox-
imate legal cause *81 of the injury sustained by
[Ms. Limbaugh].

We affirm the trial court's decision and hold that
CMC did indeed act negligently in failing to take
reasonable precautions (o protect Emma Ruth
Limbaugh from the foreseeable risk that she would
be assaulted by a staff member known to be physic-
ally aggressive.

Intentional Tort Exception

[3] Having determined that CMC was indeed negli-
gent in failing to take affirmative action to protect
Ms. Limbaugh from the foreseeable risk that she
would be harmed by Ms. Ray, CMC is potentially
subject to liability pursuant to section 29-20-205 of
the GTLA. However, the issue here is whether
CMC nonetheless retains its immunity pursuant to
the intentional tori exception to this provision,
which immunizes the governmental entity from tort
liability if the injury arises out of “false imprison-
ment pursuant to a mittimus from a court, false ar-
rest, malicious prosecution, intentional trespass, ab-
use of process, libel, slander, deceit, interference
with contract rights, infliction of mental anguish,
invasion of right of privacy, or civil rights.” The in-
termediate court cited our decision in Potter v. City
of Chattanooga, 556 S.W.2d 543 (Tenn.1977), to
hold, albeit reluctantly, that CMC retains its im-
munity because Ms. Ray

committed an intentional tort, assault and battery
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[sic], upon Emma Ruth Limbaugh. Inasmuch as
the GTLA does not permit a plaintiff to recover
for the intentional torts of governmental employ-
ecs, and inasmuch as our supreme court's de-
cision in Pofter does not permit a plaintiff to cir-
cumvent the defense of governmental immunity
by asserting a claim for negligent hiring or reten-
tion, we conclude that the judgment entered
against the Medical Center in this case must be
reversed.

Because our decision today overrules Potfer to the
extent that it retains immunity from liability for
those torts nof specifically enumerated in the inten-
tional tort exception, we reverse the intermediate
court and hold that CMC is Liable for the intentienal
assault and battery committed by the nursing assist-
ant.

The factual background in Potfer involved the
plaintiff's arrest by a City of Chattanocoga police of-
ficer who discovered a bottle of alcohol in the
plaintiff's vehicle. Although the officer did not test
the plaintiff to determine whether she was intoxic-
ated, he nevertheless arrested her for public drunk-
enness. At the city jail, the officer became irate
when she started to cry, whereupon he physically
assaulted the plaintiff in her cell, causing her to suf-
fer severe injuries including broken bones and
bleeding in her ¢ar. Id at 544.

The plaintiff filed suit against the city for the inten-
tional torts of false arrest and battery. In response
to the city's motion to dismiss, the plaintiff
amended her complzint to allege that the city was
negligent in failing to “screen[ ] its employees to
adequately determine the psychological capabilities
of its employees to handle the jobs to which they
were assigned”; consequently, such negligence
failed to protect her from the police officer's
“berzerk and callous” actions, which the city
“should have known or reasonably could have
known were likely to [occur].” Id. We dismissed
the action against the city, holding that

the true bases of the injuries for which recovery of
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damages is sought are false arrest and assault and
batiery. The amendment to the complaint, while
levelling additional charges of negligence against
the City, does not alter the fact that the injuries
that are the subject of the action “arose out of”
the battery and *82 the false arrest, and was not
effective. to avoid the immunity granted the City
under [Tennessee Code Annotated section]
23-3311.

Id. at 545,

Notahly, cur decision relied in part on two factually
similar cases outside this jurisdiction that addressed
the same issue and that ultimately reached the same
results. However, as the respective tort Hability
statutes were worded differently, those two de-
cisions should have had little imapact in our jurisdic-
tion. First, we cited Salerno v. Racine, 62 Wis.2d
243, 214 N.W.2d 446 (1974), where the plaintiff
sued the city for the intentional torts committed by
a police officer and for the city's negligence in re-
taining that violent officer. The Wisconsin Supreme
Court, applying the applicable statute, found the
city to be immune from suit on all counts. The stat-
ute at issue in that case provided in pertinent part:
“No suit shall be brought against any
[governmental entity] for the intentional torts of its
[employees] nor shall any suit be brought against
[governmental entities] or against {their employees]
for acts done in the exercise of legislative, quasi-
legislative, judicial or quasi-judicial functions.” fd.
at 447 n. 1. Although the statutory language plainly
protected the city from suit for the officer's inten-
tional assault and battery, the statute was unclear as
to whether a governmental entity could be liable for
its negligence. Accordingly, the Wisconsin Su-
preme Court was able to avoid addressing the issue
of the city's negligence by deciding instead that the
officer's retention was a quasi-judicial function and
the city was therefore immune under the statute.
Consequently, the Saferno decision does not
provide adequate guidance for determining whether
a Tennessee governmental entity should be held li-
able for negligently allowing an employee to inten-
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tionally proximately cause the plaintiff's injuries.

[4] We also relied on the decision in Little v.
Schafer, 319 F.Supp. 190 (3.D.Tex.1970), which
interpreted the Texas Tort Claims Act containing
statutory langnage similar to that in the GTLA but
expressly listing assault and battery in its provision
preserving a municipality's immunity. In Litfle, the
district court rejected the plaintiff's claim that two
Texas cities negligently entrusted its police officers
with night clubs. The court relied on the plain lan-
guage in the Texas Act, which excluded a municip-
ality from liability for “[a]ny claim arising out of
assault, battery, false imprisonment, or any other
intentional tort.” /d. at 191. The court reasoned that
“a citizen's complaint about the negligent utiliza-
tion of police officers has no meaning apart from
those officers’ acts or omissions which inure to the
detriment of the complainant. The assault is the
sine qua non of plaintiff's knowledge that municipal

_negligence exists.” Id. at 192, While we continue to
agree with that rationale, our statute does not
allow us to *83 reach this precise result if the inten-
tional torts committed are not enumerated in the in-
tentional tort exception.

FN7. Justice Holder, in her concurring
opinion, disagrees with the majority on this
point and would held instead that Poffer
should be overruled in its entirety. She ar-
gues that a governmental entity should be
held liable “for its negligent employment
practices regardless of the nature of the un-
derlying acts of the employee causing the
injury.” We respectfully disagree with this
interpretation of the statuie. We re-
emphasize that the General Assembly en-
acted Tennessee's GTLA. to codify the gen-
eral common law rule that *all govern-
mental entities shall be immune from suit,”
Tenn.Code Ann. § 29-20-201(a), subject to
the specific exceptions contained within
the Act. One such exception is provided in
section 29-20-205, which waives immunity
for “injury proximately caused by a negli-
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gent act or omission of any employee with-
in the scope of his employment.” If this
general waiver ended here, Justice Holder's
position would be more persuasive to us.
However, the provision goes on to exempt
from liability those injuries “arising out
of” one of several enumerated exceptions
to this section, including the intentional
tort exception. As this Act was created in
derogation of the common law, it must be
strictly construed. Roberts, 963 S.W.2d at
746. Therefore, we decline to impose
blanket liability on a governmental entity
for its negligent employment practices
when one of the exceptions immunizing
the entity is applicable.

As a result of Potrer's overbroad application of the
intentional tort exception, courts following Potter
have subsequently, albeit erronecusly, held that the
intentional tort exception preserves immunity for
injuries arising from all intentional torts. See, e.g.,
Jenking v. Loudon County, 736 8.W.2d 603, 608
(Tenn.1987) (stating that the “scope of the GTLA is
generally intended to exclude intentional toris™);
Belk v. Obion County, 7 SW.3d 34, 40
(Tenn.Ct.App.1999) (stating that “neither intention-
al torts nor violations of civil rights” give rise o li-
ability of county and municipal governments);
Roberts v. Blount Mem’l Hosp., 963 S.W.2d 744,
746 (Tenn.Ct.App.1997) (stating that it is
“well-settled that the Governmental Tort Liability
Act has no application to intentional torts™); Gifford
v. City of Gatlinburg, 900 S.W.2d 293, 296
{Tenn.Ct. App.1995) (“[Tthere is no waiver of im-
munity under the [GTLA] for intentional tort.™);
Anderson v. Hayves, 578 S W.2d 9435, 949
{Tenn.Ct.App.1978) (stating that “it is logical to
conclude that {section 29-20-205(2) | shows an ob-
vious legislative intention to exclude only
[i]ntentional tort cases™). While this principle is
generally accurate, we notice that conspicuously
absent from the list of intentional torts in subsec-
tion (2) are those of assault and battery.
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[51[6){7][8] It is well-settled that the role of this
Court in construing statutes is “to ascertain and
give effect to” the legislative purpose and intent
without unduly restricting or expanding a statute's
coverage beyond its intended scope. Moorney v.
Sneed, 30 5.W.3d 304, 306 (Tenn.2000). “ ‘The le-
gislative intent and purpose are to be ascertained
primarily from the natural and ordinary meaning of
the statutory language, without a forced or subtle
interpretation that would limit or extend the stat-
ute's application.’ ” Id. (quoting State v. Blackstock,
19 S.W.3d 200, 210 (Tenn.2000)). Courts are not
authorized to alter or amend a statute, and must *
‘presume that the legislature says in a statute what
it means and means in a statute what it says there.’
» Id. at 307 (quoting BellSouth Telecomm., Inc. v.
Greer, 972 S.W.2d 663, 673 (Tenn.Ct.App.1997));
Gleaves v. Checker Cab Transit Corp., 153 S.W.3d
799, 803 (Tenn.2000) (“ “If the words of a statute
plainly mean one thing they cannot be given anoth-
er meaning by judicial construction.” ™ (quoting
Henry v. White, 194 Tenn. 192, 250 S.W.2d 70, 72
(1952))). This last principle applies especially when
analyzing the GTLA, as the legislature created this
Act in derogation of the common law, and there-
fore, the Act must be strictly construed. Roberts,
963 S.W.2d at 746 (citing Lockhart ex rel. Lockhart
v. Jackson-Madison County Gen. Hosp., 793
3.W.2d 943 (Tenn.Ct.App.1990)).

Applying the foregoing principles of statutory con-
struction, we conclude that it was error to expand
the intentional torts exception to include the toris of
assault and battery. The legislative intent has been
expressed in plain and unambiguous terms, and we
are therefore required to enforce the statute as writ-
ten. The General Assembly expressly created scc-
tion 29-20-205 to remove governmental immunity
*84 for injuries proximately caused by negligent
acts; that it wanted to then create several exceptions
to this general waiver convinces us that additional
exceptions are not to be implied absent legislative
infent to the contrary. Cf. United States v. Smith,
489 U.S, 160, 167, 111 S.Ct. 1180, 113 L.Ed.2d
134 (1991) (“Where Congress explicitly enumer-
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ates certain exceptions to a general prohibition, ad-
ditional exceptions are not to be implied, in the ab-
sence of evidence of a contrary legislative intent.”).

Accordingly, we hold that section 29-20-205 of the
GTLA removes immunity for injuries proximately
caused by the negligent act or omission of a gov-
ernmental employee except when the injury arises
out of only those specified torts enumerated in sub-
section (2). To immunize all intentional torts would
result in an overly broad interpretation of the stat-
ute, and there is no indication that the legislature
intended such a result. Indeed, we find it note-
worthy that the legislature excluded the two inten-
tional torts most likely to give rise to injury. Under
the maxim “expressio unius est exclusio alterius,”
which states the principle that the expression of one
thing implies the exclusion of all things not ex-
pressly mentioned, City of Knoxville v. Brown, 195
Tenn. 501, 260 5.W.2d 264, 268 (1953), we are un-
able to expand the intentional torts exception to in-
clude assault and battery. To do so would be to ju-
dicially create two additional exceptions giving rise
10 an entity's immunity. To the extent that Por-
fer and other cases hold otherwise, they are over-
ruled.

FNB8. Moreover, when we compare simil-
arly worded statutes outside our jurisdic-
tion, we observe that the torts of assault
and battery are specifically included in the
exceptions to the removal of immunity.
For example, the Federal Tort Claims Act,
which waives the government's historic
sovereign immunity, allows recovery
against the United States for the negligent
acts of any of its employees “in the same
manner and to the same extent as a private
individual under like circumstances.” 28
US.C. § 2674 (1994). However, this
waiver of immunity does not apply io
“falny claim arising out of assault, bat-
tery,” or other enumerated intentional torts.
28 U.S.C. § 2680(h). Similarly, the Utah
Governmental Immunity Act, which is
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phrased almost identically to the Tenness-
ee Act, also has a provision barring recov-
ery for claims arising out of “assault [or]
battery” and other specifically enumerated
intentional torts. See Utah Code Ann. §
63-30-10(2).

[9] Applying our conclusions to the present case,
we first reiterate that Ms. Ray's assault of Ms.
Limbaugh was a foresecable consequence of CMC's
failure to take reasonable precautions to protect its
residents from the risk of abuse by this aggressive
nursing assistant. Based on the plain language of
section 29-20-205, the injury inflicted on Ms.
Limbaugh was “proximately caused by a negligent
act or omission” of this nursing home's supervisory
personnel. Although it is that negligence of which
the plaintiff complains, it is clear that Ms.
Limbaugh's injuries “arose out of” the intentional
torts of assault and battery committed by Ms. Ray.
Because these torts are conspicuously absent from
the intentional tort exception rendering govern-
mental entities itmune from lability for injuries,
we hold that the clearly negligent defendant is not
immune under this exception.

The Discrefionary Function Exception to Liability
for Negligence Under the Goyernmental Tort Li-
ability Act

[10][11} We next address whether CMC is never-
theless immume from tort liability under section
29-20-205(1), the discretionary function exception.
This exception immunizes local governmental entit-
ies from liability for an employee’s negligence if
the injury arises out of “the exercise or performance
or the failure to *85 exercise or perform a discre-
tionary function, whether or not the discretion is
abused.” Essentially, the discretionary function ex-
ception prevents the use of tort actions to second-
guess what are essentially legislative or adminis-
trative decisions involving social, political, eco-
nomic, scientific, or professional policies or some
mixture of these policies. Doe v. Coffee County Bd.,
of Educ., 852 5.W.2d 899, 907 (Tenn.Ct. App.1992)
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(citing United States v. Gaubert, 499 1U.5. 315, 323,
111 S.Ct. 1267, 113 L.Ed.2d 335 (1991)). The ra-
tionale for preserving immunity for certain acts per-
formed by governmental entities is that the govern-
ment should be permitted to operate without undue
interference by the courts, as courts are often
“ill-equipped to investigate and balance the numer-
ous factors that go into an executive or legislative
decision.” Bowers v. City of Chatiancoga, 826
8.W.2d 427, 431 (Tenn.1992) (quoting Wainscoltf v.
State, 642 P.2d 1355, 1356 (Alaska 1982)); see also
Carlson v. State, 598 P.2d 969, 972 (Alaska 1979).

{12] In Bowers v. City of Chattanooga, this Court
recognized that a more precise method of analysis
was needed for determining which acts are entitled
to discretionary function immunity. Consequently,
we adopted the planning-operational test under
which it is the “nature of the conduct,” that is, the
decision‘making process, and not the “status of the
actor,” Bowers, 826 S.W.2d at 430-31, that governs
whether the exception applies. See also United
States v. Gaubert, 499 U.S. 315, 322, 1i1 5.Ct
1267, 113 L.Ed.2d 335 (1991). Under this analysis,
a planning decision is most likely to reflect a course
of conduct that was determined after consideration
or debate by those in charge of formulating plans or
policies. Bowers, 826 S.W.2d at 430 (citing
Carlson, 598 P.2d at 972-73). Decisions that rise to
the level of planning or policy-making are con-
sidered to be discretionary acts requiring judicial
restraint and are, therefore, not subject to tort liabil-
ity. On the other hand, decisions that merely imple-
ment pre-existing policies and regulations are con-
sidered to be operational in nature and require the
decision-maker to act reasonably in implementing
the established policy. If the policy, regulation, or
other standard of procedure mandates specific con-
duct, then any employee reasonably complying
with that direction will not abrogate the entity's im-
munity if the action furthers the underlying policies
of the regulation. See generally Chase v. City of
Memphis, 971 S.W.2d 380, 384 (Tenn.1998). If
such an employee does not act reasonably but pur-
sues a course of conduct that violates mandatory
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regulation, the discretionary function exception will
not apply because the action would be conirary to
the entity's established policy. Id., see also
Gaubert, 499 U.S. at 324, 111 S.Ct. 1267.

[13] Turning to the facts in this case, the adminis-
trator of the nursing home at the time of Ms.
Limbaugh's abuse testified as to the existence of
certain standards for disciplining an employee who
has exhibited combative behavior. According to
Mr. Moore’s testimony, these standards required
that the incident be reported to the State within
twenty-four hours of its occurrence and that the of-
fending employee be sent home and “placed on
leave,” presumably also within that twenty-four
hour period to await the State's investigation. Ap-
plying the foregoing principles, we find that the
nursing home's broad discretion to implement a
policy governing the questions of whether and how
to discipline combative employees is indeed a
policy determination that cannot give rise to tort li-
ability. However, CMC negligently failed to follow
the guidelines designed to prescribe the proper dis-
ciplinary measures *86 to impose upon Ms. Ray
after the incident involving Jennie Cox. Accord-
ingly, the discretionary function exception to the
waiver of governmental immunity does not bar re-
covery for Mr. Limbaugh's claims against the negli-
gent nursing home. Therefore, we reverse the judg-
ment of the intermediate court and hold that CMC
is liable for Ms. Limbaugh's injuries proximately
caused by its negligent acts.

II. APPORTIONMENT OF FAULT

[14] The final issue presented for our review is
whether the trial court erred in apportioning fanlt
between the negligent and intentional defendants
where the intentional conduct was the foresecable
risk created by the negligent nursing home.
This question is one of first impression and requires
us to review our holding in Turner v. Jordan, 957
5.W.2d 815 (Tenn.1997).

FN9. Interestingly, the issue of Ms. Ray's
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immunity from suit for her tortious actions
committed as a governmental employee
has not been raised in the trial court, the
Court of Appeals, or in this Court. There-
fore, any claims for Ms. Ray's immunity
made pursuant to Tennessee Code Annot-
ated § 29-20-310(b) (“No claim may be
brought against an employee or judgment
entered against an employee for damages
for which the immunity of the government-
al entity is removed by this chapter unless
the claim is one for medical malpractice
brought against a health care practitioner
....) have been waived.

In Turner, the plaintiff, a hospital nurse, wag as-
saulted and severely injured by Tarry Williams, a
mentally il patient in the hospital where she
worked. Dr. Jordan, Williams's treating psychiat-
rist, had diagnosed his patient as “aggressive, gran-
diose, intimidating, combative, and dangerous,” id.
at 817 (emphasis omitted), but he nevertheless de-
cided to discharge him from the hospital by
“allowing him to sign out AMA [Against Medical
Advice].” I4. (alteration in original). After her at-
tack, the plaintiff brought suit against Dr. Jordan,
alleging that he viclated his duty to use reasonable
care in the treatment of his patient, which proxim-
ately caused her injuries and resulting damages.
After determining that the psychiatrist did indeed
owe a duty of care to the plaintiff nurse because he
knew or should have known that his patient posed
“an unreasonable risk of harm to a foresccable,
readily identifiable third person,” id. at 821, we
then held that the “conduct of a negligent defendant
should not be compared with the intentional con-
duct of another in determining comparative fault
where the intentional conduct is the foreseeable risk
created by the negligent tortfeasor.” 7d. at 823.

We held the defendant responsible for the entire
amount of the plaintiff's damages for several reas-
ons. First, we determined that the legal conception
of “fault” necessarily precluded the allocation of
fault between negligent and intentional actors be-
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cause “negligent and intentional torts are different
in degree, in kind, and in society's view of the relat-
ive culpability of each act.” Id. Second, we
expressed *87 our concern that allowing comparis-
on would reduce the negligént person’s incentive to
comply with the applicable duty of care and thus
prevent further wrongdoing. /d. Finally, we recog-
nized that when a defendant breaches a duty to pre-
vent the foreseeable risk of harm by a nonparty in-
tentional actor, that negligent co-tortfeasor cannot
reduce his or her liability by relying on the foresee-
able risk of harm that he or she had a duty to pre-
vent. Id.

FN10. As aptly expressed by the dissenting
opinion in 2 case decided by the Wyoming
Supreme Court,

The law of intentional torts constitutes a
separate world of legal culpability. It is a
system that balances specific rights and
obligations, and imposes liability on the
basis of a party's intent, rather than the
moral blameworthiness of that party's
conduct by societal standards. The real
qualitative distinctions between inten-
tional torts and other forms of culpable
conduct share a single origin-the “duty”
concept. Intentional torts are dignitary
by nature. They are designed to protect
one's right to be free from unpermitted
intentional invasions of person or prop-
erty. Alternatively, the duty underlying
an action in negligence or sirict products
liability is to avoid causing, be it by con-
duct or by product, an unreasonable risk
of harm to others within the range of
proximate cause foresceability. These
distinct worlds of culpability cannot be
reconciled.

Mills v. Reynolds, 807 P.2d 383, 403
(Wyo.1991) (Urbigkit, C.J., dissenting}.

[157 The present case presents a different factual
setting. Unlike Turner, the plaintiff here has
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brought a cause of action against all tortfeasors
whose unreasonable acts have contributed to the
elderly resident's injuries. Consequently, we are re-
quired to determine how to assign causal responsib-
ility between negligent and intentionally tortious
defendants where the intenfional misconduct is the
foreseeable risk created by the negligent defendant.
We continue to adhere to the principle established
in Turner that the conduct of a negligent defendant
should not be compared with the intentional con-
duct of a nonparty tortfeasor in apportioning fault
where the intentional conduct is the foreseeable risk
created by the negligent tortfeasor. [d.; see also
White v. Lowrence, 975 SW.2d 3525, 531
(Tenn.1998) (holding that the defendant physician's
liability would not be reduced by comparing his
negligent conduct with the decedent’s intentional
act of commilting suicide since the intentional act
was a foreseeable risk created by the defendant's
negligence). After careful consideration, we con-
clude that where the intentional actor and the negli-
gent actor are both named defendants and each are
found to be responsible for the plaintiff's injuries,
then each defendant will be jointly and severally re-
sponsible for the plaintiff's total damages. See gen-
erally Restatement (Third) of Torts § 24 (1999).
Therefore, both CMC and Ms. %?\YI ?re each liable
for all of the plaintiff's damages.

FN11. Although statutory principles of
contribution and indemnity apply, there is
“no right of contribution in favor of any
tort-feasor who has intentionally caused or
contributed to the injury.” Tenn.Code Ann.
§ 29-11-102(c).

Although our adoption of comparative fault abrog-
ated the use of the doctrine of joint and several 1i-
ability in those cases where the defendants are
charged with separate, independent acts of negli-
gence, see Mclntyre v. Balentine, 833 3.W.2d 52,
58 (Tenn.1992), the doctrine continues to be an in-
tegral part of the law in cerlain limited instances.
See Owens v. Truckstops of Am., 915 8. W .2d 420,
431 n. 13, 432 (applying joint and several liability

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works,




598 wW.3d 73
{Cite as: 59 5.W.3d 73)

to parties in the chain of distribution of a product
when the theory of recovery is strict liability); see
also Resolution Trust Corp. v. Block, 924 S.W.2d
354, 355-56 (Tenn.1996) (holding the officer and
director jointly and severally liable to the corpora-
tion for their collective actions). We believe that in
the context of a negligent defendant failing to pre-
vent foreseeable intentional conduct, the joint liab-
ility rule “is a very reasonable and just rule of law
which compels each to assume and bear the re-
sponsibility of the misconduct of all.” Resolution
Trust Corp., 924 S.W 2d at 356. Consequently, we
reverse the trial court's apportionment of fanlt and
hold that CMC and Lounise Ray are jointly and sev-
erally liable for the full amount of damages awar-
ded to Mr. Limbaugh. However, because the trial
court incorrectly apportioned damages between the
two tortfeasors, we remand this case to the Circuit
Court for Coffee County to determine*88 the total
amount of damages for which each tortfeasor shall
be jointly and severally liable.

CONCLUSION

Having thoroughly examined the record in this case
and after carefully applying all applicable law, we
hold that: {1) the Governmental Tort Liability Act
removes governmental immunity for injuries prox-
imately caused by the negligent act or omission of a
governmental employee except when the injury
arises out of only those specified torts enumerated
in Tennessee Code Annotated section 29-20-205
(2); and (2) where the harm arising from the tor-
tious acts of an intentional tortfeasor was a foresee-
able risk created by a negligent defendant, and all
tortfeasors have been made parties to the suit, each
tortions actor shall be jointly and severally liable
for the plaintiff's damages.

Accordingly, we affirm that portion of the judg-
ment of the Court of Appeals finding Coffee Med-
ical Center negligent. However, we reverse those
portions of the judgment (1) holding Coffee Medic-
al Center immune from suit, and (2} implicitly up-
holding the tnal court's apportionment of fault and
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allocation of damages between the negligent and in-
tentional tortfeasors. We remand the case to the tri-
al court to determine the total amount of damages
to be awarded to the plaintiff.

Costs of this appeal are taxed to the appellee, Col-
fee Medical Center.

JANICE M. HOLDER, I, filed a concurring opin-
ion.

Coffee Medical Center (CMC) owed a duty to its
patient, Emma Ruth Limbaugh, to protect her from
the foreseeable risk of harm presented by the em-
ployment of nursing assistant Louise Ray. I there-
fore agree with the result reached by the majority
holding CMC liable for the injuries in this case. 1
write separately to express my disagreement with
the majority's analysis of the applicable govern-
mental immunity statutes. Because I believe that
the rationale supporting Pofter v. City of Chat-
tanooga, 556 S.W.2d 543 (Tenn.1977), is flawed, I
would overrule that opinion in its entirety. Instead,
I would hold that a governmental entity may be
held liable for its own negligent employment prac-
tices regardless of the nature of the underlying acts
of its employees.

The General Assembly has removed governmental
immunity for injuries proximately caused by the
negligent acts of governmental employees within
the scope of their employment. Tenn.Code Ann. §
29-20-205. Subsection (2) of § 29-20-205 preserves
immunity for injuries arising out of certain enumer-
ated intentional torts committed by governmental
employees. In Potter, we misapplied the intentional
tort exception in a manner indicating that the ex-
ception preserves immunity for injuries arising
from all intentional torts. Id. at 544-46. The major-
ity today corrects that misapplication of the inten-
tional tort exception, overruling Potfer to the extent
that it immunized intentional torts not specifically
listed in § 29-20-205(2).

Although I agree with the limitation of § 29-20-205
(2) to those intentional torts specifically enumer-
ated, I disagree with the premise underlying our de-
cision in Potter and would therefore fully overrule
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its holding. In Portfer, the plaintiff initially filed her
complaint alleging liability on the part of the City
of Chattancoga for the intentional torts committed
by a police officer. Id at 544. In response to the
City's motion to dismiss, the plaintiff amended her
complaint to include a claim of negligence by the
City for failure to provide adequate psychological
screening of its employees. /d. This Court held that
the “true bases” of the injuries were the intentional
*89 torts of false arrest and assault and battery al-
leged in the complaint. Id at 545, The Court
reasoned that the negligence claim based upon fail-
ure to provide psychological screening did not alter
the fact that the injuries arose out of the intentional
torts. Id. Based upon the intentional tort exception,
this Court concluded that the plaintiff could not
maintain an action against the City despite her neg-
ligence claim. Jd. at 545-46.

I find the reasoning in Potter to be fundamentally
flawed. We have noted that “plaintiffs are free to
pursue several alternative theories of recovery and
to structure their claims in the manner that is most
beneficial to them.” Concrete Spaces, Inc. v.
Sender, 2 S.W.3d 901, 909 (Tenn.1999). Rule §.01
of the Tennessee Rules of Civil Procedure, povern-
ing claims for relief in pleadings, provides that
“[r]elief in the alternative or of several different
types may be demanded.” Furthermore, this Court
has recognized that an intentional tortious act does
not necessarily supersede a prior negligent act. See
Turner v. Jovdan, 957 SW.2d 815 (Tenn.1997)
(addressing the comparative fault of a psychiatrist
for failure to wam of a patient's dangerous
propensities); McClenahan v. Cooley, 806 S.'W.2d
767 {Tenn.1991) (finding that a car owner could be
held Liable in a wreck after leaving the keys in a car
that was subsequently stolen; the car theft was not
necessarily an intervening act breaking the chain of
causation). Instead, a plaintiff may recover dam-
ages from both the intentional tortfeasor and the
original negligent tortfeasor. See id. The plaintiff in
Potter should have been allowed to pursue separate
claims against the City-one based upon the inten-
tional torts committed by the police officer and one
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based upon the City's negligence in failing to prop-
erly screen its employees. The second claim arises
out of the City's negligent employment practices,
not the police officer's intentional torts. It therefore
is not barred by the intentional tort exception under
§ 29-20-205(2).

Moreover, the General Assembly has clearly ex-
pressed its intent to waive governmental immunity
for injuries proximately caused by negligent gov-
ernmental acts. Tenn.Code Ann. § 29-20-205. We
are bound to uphold that intent to the fullest extent.
“This Court's role in statutory interpretation is to
ascertain and to effectuate the legislature's intent.”
Freeman v. Marco Transp. Co., 27 S.W.3d 909,
911 (Tenn.2000). The interpretation of § 29-20-205
employed in Potfer did not carry out the intent of
the General Assembly to allow recovery for the
negligent acts of the governmental entity.

The holding in Potfer also provides us with an in-
consistent outcome. It allows recovery for negligent
governmental employment practices if the govern-
mental employee acts negligently but not if the em-
ployee acts intentionally. [ cannot agree with a res-
ult so contrary to common sense and legislative in-
tent. Proper interpretation of § 29-20-205 should
hold a governmental entity liable for its negligent
employment practices regardless of the nature of
the underlying acts of the employee causing the in-
jury.

Accordingly, I would wholly overrule this Court's
holding in Potter v. City of Chattanooga, 556
S.W.2d 543 (Tenn.1977). The plaintiff in this case
should be able to proceed in an action against CMC
based upon CMC's negligent employment practices.
Because I agree with the result reached by the ma-
jority in this case, however, 1 concur in the judg-
ment remanding this case to the trial court for a de-
termination of damages.

Tenn.,2001.
Limbaugh v. Coffee Medical Center
59 8.W.3d 73
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Supreme Court of Tennessee,
at Memphis.
J.0. HOUSE
V.
ESTATE OF J.K. EDMONDSON.
No. W2005-00092-SC-R11-CV.

Nov. 13, 2007 Secssion.
Jan. 25, 2008.

Background: Minority shareholder of closely held
corporation brought derivative action against ma-
jority shareholder to recover for misappropriating
corporate funds for his personal use. Board of dir-
ectors appeinted lawyer as litigation committee.
The Chancery Court, Shelby County, No. Amold B.
Goldin, Chancellor, approved report recommending
settlement and declined request for attorney fees.
The Court of Appeals, Alan E. Highers, J., 2006
WL 1328810, affirmed in part in unreported opin-
ion. Appeal was permitted.

Holdings: The Supreme Court, Cornelia A. Clark,
J., held that:J.O. HOUSE
V.
ESTATE OF LK. EDMONDSON.

Supreme Court of Tennessee,
at Memphis.
Nov. 13, 2007 Session.
Jan. 25, 2008.

Background: Minority sharcholder of closely held
corporation brought derivative action against ma-
jority shareholder to recover for misappropriating
corporate funds for his personal use. Board of dir-
ectors appointed lawyer as litigation committee.
The Chancery Court, Shelby County, No. Amold B.
Goldin, Chancellor, approved report recommending
settlement and declined request for attorney fees,
The Court of Appeals, Alan E. Highers, J., 2006
WL 1328810, affirmed in part in unreported opin-
ion. Appeal was permitted.
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1., held that:

(1) plaintiff in a sharcholder's derivative suit
brought on behalf of a for-profit corporation may
not recover attorney fees, overruling McRedmond v,
Estate of Marianelli, 2006 WL 2805158, and

{2} report of independent litigation committee was
properly approved.

Affirmed.

Gary R. Wade, J., dissented and filed opinion.
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OPINION

CORNELIA A. CLARK, 1., delivered the opinion
of the court, in which WILLIAM M. BARKER,
C.1., and JANICE M. HOLDER and WILLIAM C.
KOCH, IR, I, joined. GARY R. WADE, ., dis-
senting.

CORNELIA A CLARK, I

A minority shareholder in a closely held Tennessee
corporation filed a derivative suit claiming that the
company's majority sharcholder, who also served as
the corporation's president and chairman of its
board of directors, misappropriated corporate funds.
The minority sharcholder also filed an individual
claim against the majority shareholder alleging that
he breached a pre-incorporation agreement in which
the majority shareholder agreed to offer available
stock to the corporation and other shareholders be-
fore purchasing the stock himself. A litigation com-
mittee appointed by the corporation to investigate
the allegations against the majority shareholder
found merit to the charges. The litigation commit-
tee recommended to the corporation that the com-
pany either setile the derivative claim or proceed
with the litigation if the majority shareholder was
unwilling to resolve the lawsuit in accordance with
terms proposed by the committes. The trial court
found that the litigation committee's findings and
recommendations were in the corporation’s best in-
terests and that, once a scttlement was reached, the
derivative suit would be dismissed. The trial court
also granted summary judgment to the majority
shareholder on the individual breach of contract
claim and denied the minority shareholder’s request
for attorney's fees. The Court of Appeals affirmed
the trial court's acceptance of the litigation commit-
tee's report and the denial of attorney's fees to the
minority sharcholder, but reversed the irial court's
grant of summary judgment to the majority share-
holder on the breach of contract claim. We accepted
review to determine: *375 (1) whether a plaintiff in
a shareholder's derivative suit brought on behalf of
a for-profit corporation may recover attorney's foes;
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and (2) whether the trial court was correct in adopt-
ing the findings of the litigation committee's report.
We hold that Tennessee law does not authorize an
award of attorney's fees to a plaintiff in a share-
holder's derivative suit brought on behalf of a for-
profit corporation. We also hold that the trial court
did not err in approving the sufficiently independ-
ent, thoroughly researched report of the litigation
committee. Accordingly, the judgment of the Court
of Appeals as to those issues is affirmed.

Factual and Procednral Background

This appeal arises out of a derivative action initi-
ated in the Chancery Court for Shelby County on
behalf of Ram-Tenn, Inc. (“Ram-Tenn”), a closely
held Tennessee corporation, by J.O. House, a
minority shareholder of Ram-Tenn. The suit was
filed against the corporation's majority sharcholder,
J.K. Edmondson, alleging that Edmondson had mis-
appropriated corporate funds for his personal use.
The plaintiff sought monetary damages and injunct-
ive relief against Edmondson on behalf of Ram-
Tenn. Ram-Tenn intervened in the lawsuit.

In 1968, the plaintiff and Edmondsen, along with
seven other individuals, formed Ram-Tenn for the
purpose of building, buying, and managing hotels
and restaurants. At the time Ram-Tenn was formed,
Edmondson owned 25% of the company’s stock. By
1988, Edmondson was the majority shareholder,
owning 62% of the company's stock. He was also
the president of Ram-Tenn and chairman of its
board of directors. The plaintiff, a minority share-
holder of Ram-Tenn since its inception, owned 5%
of the company's stock. There is no dispute that
Ram-Tenn has been controlled by Edmondsen
throughout its corporate existence.

In 1997, the plaintiff examined Ram-Tenn's finan-
cial records and discovered that Edmondson had
been misusing corporate funds. The plaintiff dis-
covered, for example, that Edmondson had used
corporate money to pay insurance premiums for an-
other business that he owned, tuition for an indi-
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vidual attending college, and various personal ex-
penses. The plaintiff also discovered that Edmond-
son had used Ram-Tenn funds to make contribu-
tions to a church and had used another corporation
in which he had an ownership interest to bill Ram-
Tenn for products and services at inflated prices.

Following the discovery of Edmondson's misuse of
corporate funds, the plaintiff, on April 12, 1999,
filed this shareholder derivative action against Ed-
mondson alleging that he had violated his fiduciary
obligations to Ram-Tenn. The complaint, which
sought monetary damages as well as injunctive re-
lief, claimed that Edmondson's actions caused
minority stockholders to suffer a decrease in the
value of their investments. In addition to the deriv-
ative suit, the plaintiff filed a claim against Ed-
mondson for breaching a pre-incorporation agree-
ment in which Edmondson agreed to offer available
shares of stock to the corporation and other share-
holders before buying the stock himself. See Hall v.
Tenn. Dressed Beef Co.,, 957 S.W.2d 536, 540
(Tenn.1997) (holding that shareholders may bring
derivative and individual claims simultaneously).
Ram-Tenn subsequently intervened in the lawsuit
and became a party.

In response to the plaintiff's suit, Ram-Tenn's board
of directors appointed a Memphis lawyer, Michael
McLaren, to serve as a one-person litigation com-
mittee to investigate the plaintiff's allegations
against Edmondson. The board charged *376
MecLaren, who had no affiliation with Ram-Tenn or
any of the parties, with the responsibility of determ-
ining how the corporation should respond to the
suit. Ram-Tenn's specific charge to McLaren was to
use his “independent business judgment to determ-
ine whether, in the best interest of the corporation,
the litigation should be continued, dismissed, or
settled.”

After conducting an investigation with the assist-
ance of an accounting firm, McLaren issued an ini-
tial report and then a supplemental report conclud-
ing that Edmondson had misappropriated $552,501
from Ram-Tenn for his personal use. McLaren re-
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commended to the corporation that the parties settle
the lawsuit for that amount to avoid the expense of
further litigation. Specifically, McLaren recommen-
ded that Edmondson pay Ram-Tenn $552,501,
which the corporation would distribute to share-
holders according to their ownership interests, less
any amounts that sharcholders chose to waive.
McLaren further recommended that if the parties
were unwilling to settle, Ram-Tenn should pursue
the derivative claim against Edmondson. Ram-Tenn
moved the trial court to accept McLaren's report.
See Tenn.Code Ano. § 48-17-401(c) (2002) (a de-
rivative suit “may not be discontinued or settled
without the court's approval™).

FN1. Ninety percent of such payments
were eventually waived by Ram-Tenn's
shareholders. Tt should also be noted that
Ram-Tenn's principal asset, a hotel in
Nashville, was sold for $3,400,000 before
McLaren's reports were issued. McLaren
described the company in his reports as
“nonfunctioning.” The company is appar-
ently in wind-up mode pending the conclu-
sion of this litigation.

FN2. Because the language of the cited
statutes has not changed from the version
in effect in 1998, the year this suit com-
menced, we cite to the most recent edition.

Following multiple hearings in which the plaintiff,
MclLaren, and others testified, the trial court, on
January 16, 2004, approved McLaren's report re-
commending that the case be settled by Edmondson
paying Ram-Tenn $552,501. The trial court found
that McLaren's findings and recommendations were
in the corporation's best interests and that, once a
settlement was reached, the derivative suit would
be dismissed.F The trial court also directed that
any funds paid by Edmondson as part of the settle-
ment be placed in escrow pending any appeal. Fi-
nally, the trial court granted summary judgment to
Edmondson on the plaintiff's individual claim that
Edmondson had breached a pre-incorporation
agreement. Accordingly, the trial court found that
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Edmondson properly owned 62% of Ram-Tenn's
stock.

FN3. The parties’ briefs indicate that the
derivative suit has in fact been settled sub-
ject to the approval of the trial court and
the outcome of this appeal.

While the case was pending in the trial court, the
plaintiff requested that attorney's fees be awarded
to him on the theory that the derivative suit against
Edmondson had benefited the corporation. The trial
court and the Court of Appeals declined to award
attorney's fees based on the principle that litigants
must pay their own attorney's fees absent a statute
or an agreement providing otherwise. The courts
below reasoned that the statutes governing for-
profit corporations such as Ram-Tenn do not
provide for an award of attorney's fees to a share-
holder bringing a derivative action. The Court of
Appeals further concluded that the trial court prop-
erly approved McLaren's report. However, the
Court of Appeals, in a divided decision, reversed
the grant of sumuary judgment to Edmondson on
the plaintiff's individual breach of coniract claim.
With respect to this claim, the intermediate court
found that there were disputed issues*377 of fact
concerning the plaintiff's knowledge of Edmond-
son's acquisition of additional stock for statute of
limitations purpeses. This part of the intermediate
court's decision-which remanded the case for a de-
termination of whether the plaintiff's breach of con-
tract claim was timely-has not been challenged in
this Court. Thus, the plaintiff's individual claim
against Edmondson is not before us.

FN4. Edmondson passed away in Decem-
ber 2006 while the case was pending in the
Court of Appeals. Upon motion of the
parties, this Court substituted Edmondson's
estate as the proper party.

Analysis

I. Attorney's Fees
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1] The primary issue before us is whether a
plaintiff in a shareholder's derivative suit brought
on behalf of a for-profit corporation may recover
attorney's fees. The trial court found that Tennessee
law does not provide for an award of attorney's fees
to a plaintiff in a derivative suit involving a for-
profit company. The Court of Appeals agreed, hold-
ing that the statutes governing for-profit corpora-
tions do not contemplate an award of attorney's fees
to a plaintiff. The intermediate court further con-
cluded that attorney's fees were not available under
the common fund doctrine. We agree.

[2] We begin our analysis of this issue by noting
that Tennessee, like most jurisdictions, adheres to
the “American rule.” John Kohl & Co. v. Dearborn
& Ewing, 977 S.W.2d 528, 534 (Tenn.1998). The
American rule provides that a party in a civil action
may not recover attorney's fees absent a specific
contractual or statutory provision providing for at-
torney's fees as part of the prevailing party's dam-
ages. Id.

The American role, which has been described by
this Court as *“firmly established in this state,” State
v. Brown & Williamson Tobacco Corp., 18 S.W.3d
186, 194 (Tenn.2000), is based on several public
policy considerations. First, since litigation is in-
herently uncertain, a party should not be penalized
for merely bringing or defending a lawsuit.
Fleischimann Distilling Corp. v. Maier Brewing
Co., 386 U.S. 714, 718, 87 8.Ct. 1404, 18 L.Ed.2d
475 (1967), superseded by statute on other
grounds, Act of Jan. 2, 1975, Pub.L. No. 93-600, 88
Stat.1955.. Second, the poor might be unjustly dis-
couraged from instituting actions to vindicate their
rights if the penalty for lesing included paying the
fees of their opponent's lawyer. Jd. Third, requiring
each party to be responsible for their own legal fees
promotes settlement. Alistate Ins. Co. v. Huizar, 52
P.3d 816, 818 (Colo.2002). Fouﬁh, the time, ex-
pense, and difficulty inherent in litigating the ap-
propriate amount of attorney’'s fees to award would
add another layer to the litigation and burden the
courts and the parties with ancillary proceedings.
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Fleischmann, 386 UJ.S. at 718, 87 §.Ct. 1404. Thus,
as a general principle, the American rule reflects
the idea that public policy is best served by litigants
bearing their own legal fees repardless of the out-
come of the case.

[3] As with most rules, however, there are excep-
tions to the American rule. One of these exceptions
is the common fund doctrine. The common fund
doctrine provides that attorney's fees may be awar-
ded when the efforts of a litigant succeeds in
“securing, augmenting, or preserving property or a
fund of money in which other people are entitled to
share in common.” Travelers Ins. Co. v. Willigms,
541 S.W.2d 587, 589 (Tenn.1976). In that event,
' the beneficiaries of the fund or property may be re-
quired to centribute to #*378 the litigant's attorney's
fees by having those fees assessed against the fund
or property itself. Kiine v. Eyrich, 69 S.W.3d 197,
204 (Tenn.2002). Designed to spread attomey's fees
among the various beneficiaries to the fund or prop-
erty, the doctrine serves two important purposes.

First, the doctrine prevents the beneficiaries of leg-

al services from being unjustly enriched by re-

quiring them to pay for those services according
to the benefit received. Second, the doctrine
serves to spread the costs of litigation proportion-
ally among all of the beneficiaries so that the
plaintiff does not bear the entire burden alone.

1d. (citations omitted).

[43[5]161[7] Whether the common fund docirine ap-
plies in a given case is a question of law for the
court to decide. Id. at 203. Accordingly, the appro-
priate standard of review on appeal is de nove, ac-
cording no presumption of correctness to the trial
court’s decision. Id. However, “upon finding that
the common fund doctrine is applicable, ‘[tihe al-
lowance of attorney's fees is ... larpely in the discre-
tion of the trial court.” ” Id. (first alteration in ori-
ginal) {quoting Aaron v. daron, 909 S.W.2d 408,
411 (Tenn.1995)). Consequently, a trial court's
award of fees will be upheld unless it has abused its
discretion, “meaning that it either applied an incor-
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rect legal standard or reached a clearly unreason-
able decision” resulting in an injustice. J/d at
203-04.

A. Statutory Law

Guided by these principles, we tumn to the precise
issue before us-whether Tennessee law authorizes
an award of attorney’s fees to a plaintiff in a deriv-
ative suit brought on behalf of a for-profit corpora-
tion. At one time, Tennessee law clearly permitted
such an award. In 1968, the legislature enacted
Tennessee Code Annotated section 48-718, which
provided for an award of attorney’s fees to both
plaintiffs and defendants. Under section 48-718(4),
“[i]f the suit [brought on behalf of the corporation
for profit] is successful, ... the court may award the
[plaintiff] reasonable expenses and reasonable at-
torneys’ fees.” This section went even further and
provided that the court “shall declare a lien upon
the recovery made by the corporation to secure the
payment to the [plaintiff] and [the plaintiff's] attor-
neys of the amount thus awarded.” ~ .~ Tenn.Code
Ann. § 48-718(4). Additionally, under section
48-718(5), if there was a finding “that the suit was
brought without reasonable cause,” the court “may
require the [plaintiff] to pay to the party or parties
named as defendant or defendants the reasonable
expenses, including fees of attorneys, incurred by
them in the defense of such suit.”

FNS5. Although by its terms section 48-718
applied to for-profit corporations, it was
construed by the Court of Appeals to apply
to not-for-profit corporations as well. See
Hannewald v. Fairfield Cmiys., Inc., 651
S.W.2d 222 (Tenn App.1983). In Han-
newald, the intermediate court, in award-
ing attorney's fees to a derivative plaintiff,
reasoned that attorney’s fees were neces-
sary in shareholder derivafive suits “to en-
courage and assist shareholders ... in pur-
suing justified claims for the benefit of
corporations in which they have a valid in-
terest.” Id. at 230.
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In 1986, the General Assembly updated Tennessee's
corporation statutes. In the process of doing so, the
General Assembly considered the revised Model
Business Corporation Act of 1984 (MBCA). See
Kradel v. Piper Industries, Inc., 60 5.W.3d 744,
749 (Tenn.2001). Like the already-existing Ten-
nessee statute, section 48-718, the MBCA specific-
ally provided for the recovery of attorney fees by
both successful*379 plaintiffs and defendants. See
Model Bus. Corp. Act § 7.46(1) (“On termination
of the derivative proceeding the court may ... order
the corporation to pay the plaintiff's reasonable ex-
penses (including counsel fees) incurred in the pro-
ceeding....”); Model Bus. Corp. Act § 7.46{2) (“On
termination of the derivative proceeding the court
may ... order the plaintiff to pay any defendant's
reasonable expenses (including counsel fees) in-
curred in defending the proceeding....”). Thus, the
General Assembly, in revising Tennessee's corpora-
tion statutes, had before it two clear methods to al-
low successful plaintiffs to continue to have the
ability to receive attorney's fees in sharsholder de-
rivative suits; the legislature could either have (1)
adopted the language of section 7.46(1) of the
MBCA or {2) reincorporated existing section
48-718 into the updated legislation.

However, the Tennessee Business Corporation Act
of 1986 (TBCA), as adopted by the legislature and
codified at Tennessee Code Annotated sections
48-11-101 to ~27-103 (2002 & Supp.2006), does
not include language similar to that found in either
Tennessee Code Annotated section 48-718(4) or
section 7.46(1) of the MBCA. Instead, in enacting
the TBCA, the legislature repealed section 48-718

in its entirety and chose not to include all of
the suggested language found in the MBCA. As the
TBCA was written in 1986 and as it reads today,
there is no corresponding provision to either
48-718(4) or 7.46(1) in the act allowing a success-
ful plaintiff to recover attorney's fees. Instead, the
legislature adopted what is now Tennessee Code
Annotated section 48-17-401(d), which limits the
recovery of attorney's fees in dertvative actions to
only successful defendants. Thus, section 48-718
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was expressly repealed and replaced with a provi-
sion that contemplates an award of atforney'’s fees
to a defendant if the derivative suit has no factual
or legal basis, but no provision entitling plaintiffs to
attorney’s fees, as the former statute did. For
whatever reason, the General Assembly specifically
chose not to include such a provision.

FN6. In 1984, section 48-718 was re-
numnbered as section 48-1-718. Sections
48-1-701 to -721 were repealed by the
TBCA. See Temn.Code Ann. §§ 48-1-701
to 721, repealed (2002).

Accordingly, it is apparent to us that the legislature
affirmatively considered and determined the cir-
cumstances in which attorney's fees may be awar-
ded in a shareholder derivative suit. Moreover, the
General Assembly's decision not to include
plaintiffs in section 48-17-401(d) may not be inter-
preted as silence on the issue. That body replaced a
statute that permitted successful plaintiffs and de-
fendants to recover attorney's fees in a derivative
action with a statute permitting only successful de-
fendants to recover attorney's fees. While the dis-
sent views this course of action as “legislative si-
lence,” we do not. This Court has stated that a
change in the law by statuie raises a presumption
that a departure from the old law was intended,
State v. Turner, 193 SW.3d 522, 527 (Tenn.2006),
and not merely an omission or mistake on the part
of the legislature. While we, like the drafters of the
MBCA, might see merit in permitting successful
plaintifs in a derivative action to recover atforney's
fees, it is not for this Court to question the wisdom
of this statutory scheme. Instead, we are to construe
and apply the law as written. See Carson Creek Va-
cation Resorts, Inc. v. State Dept. of Revernue, 865
SwW.2d 1, 2 (Tenn.1993). Therefore, we conclude
that the controlling statutes simply do not provide
for an award of atiorney's fees to derivative
plaintiffs in actions involving for-profit corpora-
tions. Although the dissent essentially urges us to
do so, we decline to resurrect judicially a repealed
*380 statute, no matter how equitable it might seem
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to do so. See McBrayer v. Dixie Mercerizing Co.,
176 Tenn. 560, 144 S.W.2d 764, 768 (Tenn.1940)
(holding that courts “cannot, of course, under the
guise of construction amend or alter [statutes]”™).

B. Case Law

The plaintiff and the amicus curiae maintain, and
the dissent aprees, that even in the absence of stat-
utory authority for an award of attorney’s fees, such
fees should be recoverable under the commeon fund
doctrine because successful derivative suils confer
a benefit upon the corporation. They rely upon
Grant v. Lookout Mountain Co., 93 Tenn. 691, 28
S.W. 90 (Tenn.1894), which held that attorney's
fees may be awarded to a plaintiff in a sharcholder
derivative action. Id. at 93. The problem with the
plaintiff's reliance upon Grant, however, is that the
case was decided nearly a century before the adop-
tion of the Tennessee Business Corporation Act,
which plainly sets out the type of cases in which at-
torney's fees may be awarded. See Tenn.Code Ann.
§ 48-17-401(d). Cases such as the present one are
not among those included in the statutes governing
for-profit corporations. Thus, Gran/ has been ab-
rogated by subsequent changes in the law and, as
such, does not compel the result urged by the
plaintiff and the amicus.

FN7. The dissent argues that Granmt re-
mains viable despite the repeal of section
48-718. Relying on Tucson Gas & Electric
Co. v. Schantz, 5 Ariz.App. 511, 428 P.2d
686, 690 (Ariz.Ct. App.1967), and Lavin v.
Jordon, 16 S.W.3d 362, 368 (Tenn.2000),
the dissent asserts that a common law rule
is not explicitly abrogated by statute unless
the statute clearly reflects legislative intent
to do so. As we see if, however, the abrog-
ation of the common law, as reflected in
Grant, was explicit and intended by the le-
gislature. In 1968, the General Assembly
subsumed the common law common fund
doctrine into section 48-718. Subsequently,
when the TBCA was passed in 1980, sec-
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tion 48-718 was explicitly rejected by the
legislature when not included into the new
Act. “As a general rule of statutory con-
struction, a change in the language of the
statute indicates that a departure from the
old language was intended.” Lavin, 16
S.W.3d at 369. Therefore, in intentionally
removing section 48-718, the General As-
sembly placed the common law rule at
odds with the TBCA. And, as this Court
has previously stated, “[wlhen there is a
conflict between the common law and a
statute, the provision[s] of the statute must
prevail.” Id. at 368 (quoting Graves v.
Illinois Cent. R.R. Co., 120 Tenn. 148, 148
S.W. 239, 242 (Tenn.1912)).

The plaintiff and the amicus also rely upon an unre-
ported case, McRedmond v. Estate of Marianelli,
No. M2004-01496-COA-R3-CV, 2006 WL
2805158 (Tenn.Ct.App. Sept.29, 2006). In that
case, the trial court in a shareholder's derivative ac-
tion awarded éttomey‘s fees against a Kentucky
company pursuant to Kentucky's common fund
doctrine. The issue in McRedmond, as framed by
the parties, was whether the trial court “erred in its
application of the Kentucky common fund doctrine
in ordering {the Kentucky corporation] to pay the
attorneys' fees and expenses of the [ ] derivative
plaintiffs.” Id. at *7. In affirming the trial court's
award of fees, the Court of Appeals noted that
“[t]he applicable law in this case is Kentucky law.”
Id. at *4. Despite the intermediate court’s declara-
tion that Kentucky law governed, however, the
court went on to state that the question before it
was “whether the common fund doctrine (either un-
der Tennessee or Kentucky law) applies under the
facts of this case. We find that it does.” Id. at *20.
Regardless of which state’s law was actually ap-
plied in McRedmond, that case is not dispositive of
the present case. To the extent that McRedmond
may be construed to conflict with our decision
today, it is overruled.

Finally, the plaintiff and the amicus rely upon Han-

." '
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newald where, as noted, the *381 Court of Appeals,
in awarding attorney’s fees to a plaintiff in a share-
holder derivative suit, reasoned that attorney's fees
were necessary “to encourage and assist sharehold-
ers ... in pursuing justified claims for the benefit of
corporations in which they have a valid interest.”
Hannewald, 651 5.W.2d at 230. Citing Hannewald,
the plaintiff and amicus argue that disallowing at-
torney's fees to plaintiffs will chill shareholder de-
rivative litigation because minority shareholders
lack the practical means to hold corporate fiduciar-
ies accountable for their actions. They assert that
contingency fee arrangements would serve no bene-
ficial purpose because the corporation itself, not the
client, would receive any proceeds of the litigation,
and that few clients would have the financial means
to pay an hourly fee. It seems fo us that while these
arguments are not unreasonable given the complex
nature of derivative ltigation, their merits should
be addressed by the legislature, for that body has
made a policy choice to depart from former law
providing for attorney's fees in cases involving for-
profit corporations. Furthermore, we note that, like
Grant, Hannewald predates the adoption of the
Tennessee Business Corporation Act. Thus, Han-
newald is of little avail to the plaintiff.

In sum, we hold that Tennessee law does not au-
thorize an award of attorney's fees to a plaintiff in a
shareholder's derivative suit involving a for-profit
corporation. If the application of the relevant stat-
ute, namely section 48-17-401(d), produces an un-
fair or unintended result, the answer lies in
changing the statute.

FNR8. Plaintiff's counsel has suggested to
this Court that the omission of attorney’s
fees for plaintiffs in section 48-17-401 was
due to “bad drafting.”

II. Litigation Committee's Report

[8] Following multiple hearings in which the
plaintiff, McLaren, and others testified, the trial
court, on January 16, 2004, approved McLaren's re-
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port recommending that the case be settled by Ed-
mondson  paying Ram-Tenn $552,501. See
Tenn.Code Ann. § 48-17-401(c) (derivative suits
“may not be discontinned or settled without the
court's approval”). The trial court found that
McLaren's findings and recommendations were in
the corporation's best interests and that, once a set-
tlement was reached, the derivative suit would be
dismissed. If the case failed to settle, the derivative
action would proceed.

The plaintiff maintains that the trial court erred in
approving McLaren's report. According to the
plaintiff, McLaren improperly limited his investiga-
tion of Edmondson's activities to four years prior to
the filing of the complaint. The plaintiff contends
that had the investigation been broadened by going
back further McLaren would have discovered larger
sums misappropriated by Edmondson. The plaintiff
also asserts that McLaren's report should have been
rejected by the trial court because his conclusions
and recommendations were the product of an inad-
equate investigation. Resolving these issues re-
quires that they be viewed in the context of certain
well-gstablished principles.

[91[10] Generally, “the proper party to bring a
claim on behalf of a corporation is the corporation
itself acting through its directors or a majority of its
sharcholders.” Daily Income Fund, Inc. v. Fox, 464
U.S. 523, 531-32, 104 S.Ct. 831, 78 L.Ed.2d 645
{1984). However, since at least 1874, the courts of
this state have been available to enforce the rights
of corporations and their stockholders through what
ts called a derivative action. See Deaderick v.
Wilson, 67 Tenn. (8 Baxt.) 108 (1874). A derivative
action is a *382 suit brought by one or more share-
holders on behalf of a corporation to redress an in-
jury sustained by, or to enforce a duty owed to, the
corporation. See Bourne v. Williams, 633 S.W.2d
469, 471 (Tenn.Ct.App.1981). Thus, a derivative
action is an exception to the rule that the corpora-
tion itself is the proper party to bring suit on its
own behalf,

[11] Tennessee, like other jurisdictions, has ap-
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proved a corporation's appointment of an independ-
ent individual or group, called a special litigation
committee, as a mechanism for assessing the merits
of a sharcholder's derivative action and for making
recommendations to the corporation concerning its
resolution. See Lewis v. Boyd, 838 SW.2d 215,
222-24 (Tenn.Ct. App.1992). As our courts have re-
cognized, these litigation committees “provide a le-
gitimate vehicle for expressing a corporation's in-
terest in derivative litigation.” 7d. at 223. Given that
a shareholder derivative action cannot be dismissed
or settled without court approval, Tenn.Code Ann.
§ 48-17-401(c), courts deciding whether to accept a
litigation committee's recommendations consider a
number of factors, including the committee's inde-
pendence, good faith, procedural faimess, and the
soundness of the committee's conclusions and re-
commendations. Lewis, 838 SW.2d at 225. Al-

though courts should critically evaluate the com-

mittee’s findings and recommendations to determ-
ine whether they were made in good faith, are sup-
ported by the record of the investigation, and are
consistent with the corporation's best interests, they
should not substitute their own business judgment
for that of the committee's. Id. at 224.

{12] In this case, the plaintiff does not challenge
Ram-Tenn's decision to appoint McLaren to serve
as a one-person litigation committee. Nor does the
plaintiff challenge McLaren's independence or his
good faith. Rather, the plaintiff's arguments for
rejecting McLaren's report center on whether
Mclaren acted with procedural fairness and wheth-
er his conclusions and recommendations were the
product of an inadequate investigation,

FN9. In evaluating the independence of a
litigation committee, courts consider
factors such as the size of the committee,
the commitftee members’ relationship with
the corporation's officers and directors,
their qualifications and experience, the
scope of the committee's authority, and the
committee’s autonomy from the officers
and directors. Lewis, 838 S W.2d at 224 It
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is undisputed in this case that McLaren had
no affiliation with Ram-Tenn or any of the
parties when Ram-Tenn appointed him.
Further, it is undisputed that McLaren has
been a licensed attorney for 26 years, fo-
cusing his practice in the area of commer-
cial litigation.

[13] As to the procedure employed by McLaren, the
plaintiff argues that McLaren improperly restricted
the scope of his review of Ram-Tenn's records to
1994-four years prior {o the filing of the complaint.
In deciding to limit his inquiry to the period 1994
forward, McLaren applied the three-year statute of
repose found at Tennessee Code Annotated section
48-18-601, which governs actions alleging a breach
of fiduciary duty by a director or officer of a cor-
poration. That statute adopts a one-year statute of
limitations for such claims, but provides that “{i]n
no event shall any such action be brought more than
three (3) years after the date on which the breach or
violation occurred, except when there is fraudulent
concealment on the part of the defendant, in which
case the action shall be commenced within one (1)
year” after the breach is or should have been dis-
covered. Tenn.Code Ann. § 48-18-601 (2002).
McLaren, relying upon section 48-18-601 in fram-
ing the scope of his investigation, applied a three-
*383 year statute of repose and added an additional
year for a%{rgudulent concealment that may have
occurred. The plaintiff maintains that McLar-
en should have broadened the scope of his investig-
ation even further by covering a ten-year period un-
der Tennessee Code Annotated section 28-3-110
(2000), which provides that “cases not expressly
provided for” must be commenced within ten years
after the cause of action accrues. Alternatively, the
plaintiff argues that McLaren should have
broadened the scope of his investigation by cover-
ing a six-year period under Tennessee Code Annot-
ated section 28-3-109 (2000), the limitations period
applicable to breach of contract actions.

FN1G. When questioned at trial as to why
he added only one additional year for any
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frandulent concealment that may have oc-
curred, McLaren testified that he made a
judgment call to limit the time period of
the investigation to four years prior to the
filing of the complaint because of the cost
and practical difficulty of gefting Ram-
Tenn's records prior to that time. As he
stated, Ram-Tenn had few records for the
period prior to 1994, and it would have
taken longer and been more costly to keep
digging beyond four years. The evidence
does not preponderate against these find-
ings. Moreover, in the litigation committee
report, McLaren stated:

After a great deal of work on this matter,
some definite conclusions can be drawn:

3. That little or no effort was made [by
Edmondson] to conceal the misappropri-
ations, and the sums misappropriated
would have been apparent to anyone re-
viewing the books, accounts, and re-
cords....

6. That liftle or no effort was made by
any sharcholder to monitor or even in-
quire as to the affairs of Ram-Tenn,
Inc.....

10. That {the plaintiff] {(or any other
shareholder) in the exercise of any due
diligence, [sic] could have ascertained
the nature and extent of Edmondson's
misappropriations at any time.

Given McLaren's findings and the lan-
guage found within section 48-18-601
requiring fraudulent concealment on the
part of the defendant in order to extend
the statute of limitations beyond one
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year, see Tenn.Code Ann. § 48-18-601,
McLaren's decision to extend the scope
of review of his report to as many as
four years prior to the filing of the law-
suit appears to be penerous to the
plaintiff.

The plaintiff's argament that McLaren improperly
limited the scope of his investigation into Edmond-
son's activities is unpersuasive. The legislature has
clearly provided a limitations period applicable to
cases of this type in section 48-18-601. Under its
own terms, that statute applies to “[ajny action al-
feging a breach of fiduciary duties by directors or
officers” of a corporation. The present case falls
squarely within the ambit of section 48-18-601.
Therefore, the limitations periods set forth in sec-
tions 28-3-109 (six years for breach of contract)
and 28-3-110 (ten years for cases “not expressly
provided for™) do not apply. Thus, we conclude, as
the Court of Appeals did, that McLaren did not im-.
properly limit the scope of his investigation.

[14][15] The plaintiff also argues that McLaren's
conclusions and recommendations are the product
of an inadequate investigation and are inconsistent
with the corporation’s best interests. In considering
this issue, we note that courts take into account sev-
eral factors in determining the adequacy of a litiga-
tion committee's investigation. These factors in-
clude the length and scope of the investigation, the
committee's use of independent experts, the corpor-
ation's or the defendant's involvement in the invest-
igation, and the adequacy and reliability of the in-
formation supplied to the committee. Lewis, 838
S.W.2d at 224. Moreover, in assessing whether the
committee has reached a decision that is in the cor-
poration’s best interests, courts consider*384 the
likelihood that the plaintiff will succeed on the mer-
its, the financial burden on the corporation of litig-
ating the case, the extent to which dismissal will
permit the defendant to retain improper benefits,
and the effect continuing the litigation will have on
the corporation's reputation. Id.

Mindful of these principles, we note that the record

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.




245 8. W.3d 372
(Cite as: 245 5.W.3d 372)

before us establishes that McLaren, an experienced
commercial litigator, began his investigation in
December 1999 and rendered his first report in Oc-
tober 2000 and a supplemental report in July 2061,
Thus, McLaren's investigation spanned nineteen
months. During that time, he employed an account-
ing firm fo assist in the investigation at a cost of at
least $50,000 to Ram-Tenn. The accounting firm
spent 275 hours on the case. McLaren's law firm
spent 313 hours performing the investigation at a
cast of $70,000 to Ram-Tenn. Further, McLaren

consulted with an expert in the hotel industry, along -

with the real estate appraiser involved in the sale of
Ram-Tenn's hotel in Nashville. Thus, not only did
McLaren employ outside experts to assist in the
lengthy investigation, he spent many hours-at least
250-on the case himself.

Furthermore, we note that McLaren's reports, along
with exhibits to the reports, are detailed and extens-
ive, encompassing hundreds of pages. The account-
ing firm’s report by itsell is sixty-three pages in
length and details the areas of inquiry. Numerous
exhibits to the reports, along with the testimony of
McLaren and the accountant who assisted him,
more than adequately reflect their extensive efforts
at uncovering Edmondson's activities. McLaren
testified that none of Ram-Tenn's officers or direct-
ors attempted to prevent him from receiving any in-
formation and that nothing was concealed from
him. McLaren described Edmondson as “open and
willing to provide” whatever he requested. Indeed,
it is uncontraverted that McLaren examined all of
Ram-Tenn's records that could be located.

The record also reflects that McLaren deposed wit-
nesses and reviewed thousands of documents sup-
plied by the plaintiff and others. He also met sever-
al times with individuals who could provide useful
information including, among others, the custodian
of Ram-Tenn's records, corporate counsel, the
plaintiff, Edmondson, and their lawyers. Further,
McLaren reviewed the law concerning stock trans-
fers, statutes of limitations, damages, and the role
of special litigation committees. The record also
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demonstrates that in arriving at his recommendation
that the case be scttled, McLaren took into account
a number of relevant factors-“the likelihood of suc-
cess on the merits, the exiraordinary expense of go-
ing forward with the case, the delay in wrap-
ping up the affairs of the nonfunctioning corpora-
tion, the age of [Edmondson who was in his
eighties and in poor health], the length of time in-
volved to try the case, and the almost certain appel-
late process following any trial.” In the event Ed-
mondson refused to settle in accordance with terms
specified in his reports, McLaren recommended
that Ram-Tenn pursue the case against him.

FN11. McLaren estimated that to continue
the htigation would cost “far in excess” of
$250,000 in attorneys's fees alone.

Based upon the extensive record before us, we find
unconvincing the plaintiff's argument that McLar-
en's conclusions and recommendations were the
product of an inadequate investigation. Indeed, it is
difficult to pinpoint what more McLaren could have
done in the nineteen months that he conducted the
mnvestigation on  behalf*385 of Ram-Tenn.
Moreover, we have no basis to find that McLaren
failed to exercise sound business judgment in de-
termining that the best interests of Ram-Tenn-a
nonfunctioning, closely held company-would be
served if the case were seitled, especially given that
the company's primary asset had been sold, the lit-
igation has spanned nearly nine years, and the com-
pany is in wind-up mode pending the conclusion of
this suit. In short, the record more than ad-
equately demonstrates that McLaren's conclusions
and recommendations were the product of much
time, effort, and expense. In light of these circum-
stances, we will not, as we have said, substitute our
business judgment for that of thlg I{%l%y appointed in-
dependent litigation committee.

FN12. It is interesting fo note that McLar-
en made a judgment call at the outset of his
investigation that because Ram-Tenn's re-
cords were not kept in a “sophisticated
fashion,” expenditures that could not be
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supported with documentation would be
held against Edmondson and placed “in the
repayment column.” In other words, any
lack of information was automatically
charged against Edmondson. Contrary to
the plaintiff's arpument that McLaren's
conclusions and recommendations were
not in Ram-Tenn's best interests, it seems
plausible to us that this approach by
McLaren suggests the possibility that
McLaren's findings may actually be gener-
ous in favor of the corporation.

FN13. The plaintiff makes additional argu-
ments concerning the scope of McLaren's
authority and the method by which pro-
posed settlement proceeds were to be paid
by Edmondson. We have concluded that
these alternative arguments have no merit.

Conclusion

For the foregoing reasons, we hold that Tennessee
law does not authorize an award of attorney's fees
to a plamtiff in a sharcholder's derivative suit
brought on behalf of a for-profit corporation. We
further hold that the trial court did not err in ap-
proving the report of the litigation commitics. Ac-
cordingly, the judgment of the Court of Appeals is
affirmed. The costs in this Court are taxed to the
plaintiff, J.O. House, and his surety, for which exe-
cution may issue if necessary.

GARY R. WADE, 1., dissenting.

GARY R. WADE, I, dissenting.

[ agree with the majority that the trial court did not
err by approving the special litigation committee's
report, For a variety of reasons, however, I must re-
spectfully dissent with regard to the holding that a
minority sharcholder suing on behalf of a for-profit
corporation can never recover attorney fees under
the common fund doctrine. First, I do not believe
that failure of the General Assembly to include the
common fund doctrine in the Fennessee Business
Corporation Act (“TBCA™) abrogates our holding
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in Grant v. Lookout Mountain Co., 93 Tenn. 691,
28 S.W. 90 (Tenn.1894). Seccondly, the commeon
fund doctrine is not analogous to Tennessee Code
Annotated section 48-17-401(d), which authorizes
an award of attorney fees against the opposing
party. Finally, from a policy standpoint, the applic-
ation of the common fund docirine to shareholder
derivative suits is desirable to promote corporate
accountability.

L.

Indeed, Tennessee follows the “American rule,”
whereby parties in a civil action pay for their own
attorney fees absent any agreement to the contrary.
The common fund doctrine, however, is a well-
recognized exception to the American rule. See
Boeing Co. v. Fan Gemert, 444 U.8. 472, 100 S.Ct.
745, 62 L.Ed.2d 676 (1980) (applying the common
fund doctrine to a class action). As applied to share-
holder derivative®*386 suits, the doctrine provides
that a minority sharcholder who inifiates a meritori-
ous suit may recover reasonable fees from the com-
mon fund (the settlement or verdict) paid by the
sharcholders as compensation for the efforts expen-
ded for the benefit of all shareholders alike, Grant,
28 S.W. at 90. This compensation is fair, consider-
ing that the benefit would not have accrued to the
other sharcholders, large or small, but for the ef-
forts by the minority shareholder. As Grant put it,
“the property [rightfully] restored to the corpora-
tion, was set in motion by minority stockholders.”
Id at 91. The common fund doctrine is particularly
suited for a shareholder derivative action because a
minerity sharcholder is not suing on his own behalf,
but on the behalf of the corporate entity, which is
unlikely to file suit against its own leadership un-
less forced to participate through a derivative ac-
tion.

As indicated, this Court has previously recognized
the common fund doctrine as applied to attorney
fees in sharcholder derivative suits on behalf of a
for-profit corporation. Gramt, 28 S.W. at 93
{holding that an “owner of stock in a corporation
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who sues for himself and all other shareholders suc-
cessfully, for a wrong done to the corporation, is
entitled to be re-imbursed his actual and necessary
expenses, including attorneys fees, out of the cor-
porate fund.”}). However, the majority asseris that

- this common law rule was repealed by statute in

two separate ways: (1) through the codification and
subsequent repeal of Tennessee Code Anmnotated
section 48-718; and (2} by the adopticn of Tenness-
ee Code Annotated section 48-17-401(d). 1 cannot
agree.

A. Section 48-718

In 1968, the General Assembly adopted a statute
that allowed plaintiffs in derivative actions to re-
cover attorney fees by placing a “lien upon the re-
covery made by the corporation.” This legislation
was comparable with our holding i Grant.
Tenn.Code Ann. § 48-718(4). The TBCA, which
was enacted in 1986, did not include a provision
that addresses the subject. This presents the classic
guestion of whether codification of a common law
docirine, followed by subsequent repeal of the stat-
ute, implicitly abrogates the common law. Unlike
the majority, I do not believe this is always the
case. By codifying the common fund doctrine in
1968, the General Assembly enacted a statute that
both affirmed and operated concurrently with the
common law. Through the adoption of the
TBCA, the General Assembly repealed that codific-
ation. It did not, in my view, overrule the common
law. As American Jurisprudence (Second)
points out, statutes are not deemed to repeal the
common law by implication unless the legislative
*387 intent to do so is clearly manifested. 15A
Am.Jur.2d Common Law § 15 (1995). This legisla-
tion does not meet that test.

FN1. The Arizona Court of Appeals has
held that codification of a common law
right creates a statutory right in addition to
the right a common law. In holding that a
sharcholder maintained a common law
right to inspect corporate records, the court
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wrote, “[Slince the legislature has not
clearly manifested its intent to repeal the
common law rule nor specifically declared
the statutory remedy to be exclusive, a
shareholder's common law right of inspec-
tion, which exists independently of statute,
is not abrogated....” Tucson Gas & Elec,,
Co. v. Schantz, 5 Ariz.App. 511, 428 P.2d
686, 690 (1967).

FN2. It is notable that neither Westlaw's
KeyCite feature nor Lexis's Shepard's fea-
ture categorizes Granf as overruled at the
time of this case. Application of both re-
search tools to Granf teveals that it is in
the “yellow” category. According to West-
law's website, “[A] yellow flag warns that
the case or administrative decision has
some negative treatment, but has not been
reversed or overruled.” See http:// web 2.
westlaw. com/ keyeite/ default, A “yellow”
label in Lexis has a similar meaning. While
this is not controlling authority, it is per-
suasive considering that many lawyers rely
on these tools while conducting their re-
search.

Silence in a statute is not affirmative law. Simply
because the legislature did not provide a statutory
remedy does not preclude application of the com-
mon law. The United States Supreme Court recog-
nized this principle when awarding aftorney fees to
a plaintiff in a derivative action brought under sec-
tion 14{a) of the Securities and Exchange Act. Mills
v. Elec. Aufo-Lite Co., 396 U.5. 375, 389, 90 5.Ct.
616, 24 LEd.2d 593 (1970). In that case, our
highest court ruled that “[tihe absence of express
statutory authorization for an award of aitorneys'
fees in a suit under § 14(a) does not preclude such
an award in cases of this type.” Id Likewise, the
failure to include the commen fund doctrine in the
TBCA is insufficient for this Court to fairly infer a
legislative “purpose to circumscribe the courts’
power to grant appropriate remedies.” Jd. at 391, 90
S.Ct. 616. The common law should tramp legislat-
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ive silence.

This approach is consistent with our previous de-
cisions on the subject. While upholding the stat-
utory cap on recovery against parents for intention-
al damage caused by their children, this Court made
the following observation:

While the General Assembly has plenary power
within constitutional limits to change the com-
mon law by statite, ... the “rules of the common
law are not repealed by implication, and if a stat-
ute does not include and cover such a case, #
leaves the law as it was before its enactment.”

Lavin v. Jordon, 16 S W.3d 362, 368 (Tenn.2000)
{emphasis added) (citations omitted). This
Court further observed that the statute prevailed
only when it conflicted with the common law. Id

FN3. The majority cites to Stafe v. Turner,
193 S W.3d 522, 527 (Tenn.2006), for the
proposition that “a change in the law by
statute raises a presumption that a depar-
ture from the old law was intended.” What
Turner actually said was “When the legis-
lature makes a change in the language of a
statute, we must assume that it was delib-
erate.”” Id (emphasis added). This case
does not involve a change in the language
of a statute. Because the common fund
doctrine is not addressed in the TBCA,
there is no language of two different ver-
sions of a statute to compare in this case.

The principle confirmed by our ruling in Lavin does
not support the majority’s holding. Since 1894,
Tennessee courts have recognized that the common
fund doctrine applies to shareholder derivative
suits. Grant, 28 S.W. at 93. While the common
fund doctrine was recognized by section 48-718 of
our 1968 corporate legislation, its exclusion in the
TBCA, absent express inteni to the conirary,
“leaves the law as it was before its enactment.”
Lavin, 16 S.W .3d at 368. The only way to conclude
that our rule in Grant bas been overruled by the
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more recent act would be “by implication.” Unlike
the majority, I am unwilling to draw that implica-
tion without a manifest directive from the legis-
lature.

B. Section 48-17-401(d)

The majority states that its conclusion is merely an
“application of the relevant statute, namely section
48-17-401(d)....” However, I am unable to find any-
thing in that section explicitly barring a plaintiff
from recovering reasonable attorney fees from the
common fund. Furthermore, I do not find any help-
ful comparison between the common fund doctrine
and this provision of the TBCA.

Section 48-17-401(d) directs a plaintiff to pay the
defendant's attorney fees if the suit was not com-
menced with “reasonable *388 cause.” The policy
behind section 48-17-401(d) is to discourage frivol-
ous derivative suits and compensate defendants that
are harmed by the costs incurred in the defense of
baseless litigation. The policy goals of the common
fund doctrine are completely different:

First, the doctrine prevents the beneficiaries of leg-
al services from being unjustly enriched by re-
quiring them to pay for those services according
to the benefit received. Second, the doctrine
serves to spread the costs of litigation proportion-
ally among all of the beneficiaries so that the
plaintiff does not bear the entire burden alone.

Kline v. Eyrich, 69 S.W.3d 197, 204 (Tenn.2002).
The objective of the common fund doctrine is to
“impose fees on the class that would have had to
pay the fees if it had brought the suit for its bene-
fit.” 19 Am.Jur.2d Corporations § 2487 {1995). Just
as the 1986 legislation discourages a frivolous suit,
our common law encourages a meritorious one.

Section 48-17-401 and the common fund doctrine
differ in other aspects besides policy goals. In sec-
tion 48-17-401(d), the defendant's attorney fees
would be paid by the opposing party. Under the
doctrine, the minority shareholder's attorney fees

© 2010 Thomson Reuters. No Claim to Orig. US Gov, Works.




245 S.W.3d 372
(Cite as: 245 S.W.3d 372)

would be paid from a common fond before being
distributed to the shareholders. In other words, “the
obligation to reimburse the successful plaintiffs in a
derivative action falls on the corporation, and not
on the losing party, such as the directors charged
with mismanagement.” 19 Am.Jur.2d Corporations
§ 2487 (emphasis added). The fees are assessed
against the fund or property itself as fair compensa-
tion for “securing, augmenting, or preserving prop-
erty or a fund of money in which other people are
entitled to share in common.” Travelers Ins. Co. v.
Williams, 541 5.W.2d 587, 589 (Tenn.1976)).

In short, these are two different concepts. In my
view, nothing in section 48-17-401(d) supports the
abrogation of the common fund doctrine. While this
Court's role is to apply the law as written and not
second-guess the wisdom of the legislature, I
simply find no clear statutory directive that man-
dates abrogation of the common law. 4

FN4. Our holding in Grarf concurs with
many of our sister states. See, e.g., Decatur
Mineral & Land Co. v. Palm, 113 Ala.
531, 21 So. 315, 316 (Ala.1896); Knuisen
v. Frushour, 92 Idaho 37, 436 P.2d 521,
525 (Idaho 1968); State ex rel. Weede v.
Bechtel, 244 Iowa 785, 56 N.W.2d 173,
188 (fowa 1952); Bosch v. Meeker Cooper-
ative Light & Power Ass'm, 257 Minn.
362, 101 N.W.2d 423, 425 (Minn.1960);
Fitzgerald v. Bass, 122 Okla. 140, 252 P.
54, 55 (Okla.1927}. As stated, the common
fund doctrine is also recognized by the fed-
eral courts. Mills, 396 1U.S. at 392, 90 5.Ct.
616.

IL.

The majority opinion bases its conclusion solely on
the grounds of statutory construction. Public policy
considerations, in my view, support a different res-
ult,

The commeon fund docirine enables shareholders to
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“pursufe] justified claims for the benefit of corpora-
tions in which they have a valid interest™ Han-
newald v. Fairfield Cmtys., Inc., 651 SW.2d 222,
230 (Tenn.App.1983). Here, the minority share-
holder owned only 5% of the shares. A verdict or
settlement in a derivative action would have to be
$200,000 or above for a minarity shareholder to re-
coup a fee of $10,000-minimal compensation for a
suit of that matter. The cost of litigation could be so
burdensome as to deter otherwise valid claims un-
less the misappropriation is substantial. Derivative
suits are risky and difficult to prove even when
there is clear misconduct by corporate fiduciaries.
*389 A shareholder is less inclined to seek de-
served relief when doing so would resuit in a net
loss.

FN5. An alternative is a pro bono attorney,
but as the amicus curiae states: “Given the
complex nature of derivative litigation and
the massive investment of work that it re-
quires, this is neither fair nor realistic.”

The commeon fund doctrine-the exception to the
American rule-arose as an equitable doctrine, 20
Am.Jur.2d Costs § 66 (1995). In 1970, former
Justice Harlan wrote that allowing a plaintiff to re-
coup his expenses when conveying a significant be-
nefit to the other sharcholders is simply fair and
equitable. Mills, 396 U.S. at 392, 90 5.Ct. 616. He
believed that a contrary ruling would be unjust: “To
allow the others to obtain full benefit from the
plaintiff's efforts without contributing equally to the
litigation expenses would be to enrich the others
unjustly at the plaintiff's expense.” Id. That assess-
ment makes perfect sense.

For these reasons, I must dissent. I would not over-
rule Grant and would hold that a plaintiff in a de-
rivative action on behalf of a for-profit corporation
can recover reasonable attorney fees under the com-
mon fund doctrine.

Tenn.,2008.
House v. Estate of Edmondson
245 S W.3d 372
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