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Acting Chairman Eddie Roberson filed  electronically in docket office on 01/19/09
ATTN: Sharla Dillion, Dockets & Records Manager

460 James Robertson Parkway

Nasvhille, TN 37243-0505

Re: Joint Application of Embarq Corporation and
CenturyTel, Inc., Regarding Transfers of Control
of United Telephone Southeast LLC d/b/a Embarq,
Embarq Communications Inc., and Embarg Payphone
Services, Inc.; TRA Docket No.: 08-00219

Dear Chairman Roberson:

We submit herewith the original and five copies of a Petition for Leave to Intervene on behalf of
Northeast Tennessee TVA Power Distributors which has been electronically filed today in the above-
captioned matter. Please return one “stamped” copy to our office in the enclosed self-addressed,
stamped envelope.

Also enclosed is a check in the amount of $25.00 to cover the filing fees. If you have any
questions, please feel free to contact our office.

Very sincerely yours,
HUNTER, SMITH & DAVIS, LLP

Do

~_Willidm €. Bovender
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Enclosures

CC:

Edward Phillips, Esq. (via email)

R. Dale Grimes, Esq. (via email)

Honorable Sara Kyle, Director (via overnight mail)
Honorable Mary Freeman, Director (via overnight mail)

Dr. R. Michael Browder (via email)
Mr. Lee Brown (via email)

Mr. William Carroll (via email)

Mr. Homer G'Fellers (via email)

Mr. Joseph Thacker, lll (via email)
Mr. Larry Elkins (via email)

Mr. Brad Moffitt (via email)

Mr. Roger Day, Esq. (via email)

Mr. Tom Davenport, Esq. (via email)



BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

Joint Application of Embarg Corporation )
and CenturyTel, Inc., Regarding Transfers )
of Control of United Telephone Southeast ) Docket No.: 08-00219
LLC d/b/a Embarqg, Embarq )
Communications, Inc., and Embarq )
Payphone Services, Inc. )

PETITION FOR LEAVE TO INTERVENE ON BEHALF OF NORTHEAST
TENNESSEE TVA POWER DISTRIBUTORS

Come the following TVA Power Distributors located in Northeast Tennessee,

Bristol Tennessee Essential Services, Bristol, Sullivan County, Tennessee; The City of

Elizabethton Tennessee's Department of Electric Services, Elizabethton, Carter County,

Tennessee; Erwin Utilities, Erwin, Unicoi County, Tennessee; Greeneville Light & Power

Company, Greeneville, Greene County, Tennessee; Holston Electric Cooperative,

Rogersville, Hawkins County, Tennessee; Johnson City Power Board, Johnson City,

Washington County, Tennessee; and Mountain Electric Cooperative, Inc., Mountain City,

Johnson County, Tennessee (hereinafter collectively referred to as “The Northeast

Tennessee TVA Power Distributors” or “electric distributors”), and pursuant to TCA § 4-

5-310, TCA § 65-2-107 and Tennessee Regulatory Authority Rules & Regulations 1220-
1-2-.08 (to the extent same are applicable since this is not yet designated as a contested
case), petition to intervene in the above-captioned docket. The Northeast Tennessee
TVA Power Distributors would show unto the Authority the following:
1. The Northeast Tennessee TVA Power Distributors’ addresses:
Bristol Tennessee Essential Services
2470 Volunteer Pkwy

P.O. Box 549
Bristol, TN 37621



City of Elizabethton Electric Department
400 Hatcher Lane

PO Box 790

Elizabethton, TN 37644

Erwin Utilities
244 | ove Street
P. O. Box 817
Erwin, TN 37659

Greeneville Light & Power System
P. O. Box 1690
Greeneville, TN 37744-1690

Holston Electric Cooperative
P.O. Box 190
Rogersville, TN 37857

Johnson City Power Board
P.O. Box 1636
Johnson City, TN 37605-1636

Mountain Electric Cooperatives, Inc.
604 S. Church Street

P. O. Box 180

Mountain City, TN 37683

2. Name and address of counsel for the Northeast Tennessee TVA Power

Distributors:

William C. Bovender

HUNTER, SMITH & DAVIS, LLP
1212 N. Eastman Road

P. O. Box 3740

Kingsport, TN 37664

(423) 378-8858; (423) 378-8801 (fax)
Bovender@hsdlaw.com

3, Each of the Northeast Tennessee TVA Power Distributors has an
agreement with Embarq Corporation (and/or it predecessors) (herein, “Embarqg”) which
concerns joint use poles by each separate Northeast Tennessee TVA Power Distributor
and Embarq. Said Agreements have been amended on more than one occasion. By

way of example only, the Northeast Tennessee TVA Power Distributors submit as



Exhibit “1" hereto, the original and three amendments governing the relationship
between Embarg and Bristol Tennessee Essential Services (formerly, “Bristol

Tennessee Electrical System”).

4, The relationship between Embarg and the Northeast Tennessee TVA
Power Distributors has generally been unsatisfactory for some time through no fault of
the electric distributors. There are serious issues concerning Embarg’s lack of interest in
maintaining its poles which are subject to joint use. Indeed, the parties were negotiating
in May of 2008, had another meeting scheduled which Embarg cancelled, and until
counsel for the Northeast Tennessee TVA Power Distributors contacted Embarg’s
regulatory counsel in December, 2008, and subsequently provided a comprehensive list
of issues between Embarq and the electric distributors, Embarg would have continued to

ignore its issues with each of the electric distributors.

5. Without representing the following is a comprehensive list of problems
and disputes between each electric distributor and Embarg, the following is a sampling

of same:

A. Even though mandated by the Agreements, Embarq does not own
approximately one-half of the joint use poles and has generally refused to discuss the

equalization of ownership or payment of penalties because of same.

B. Embarqg has invoked certain default provisions relative to joint pole
rates the parties would pay each other but refuses to adhere to the formula, and,

instead, proposes rates which are wholly unsatisfactory.



C. Embarg has continually ignored or chosen to delay acting on
requests by the electric distributors to transfer/remove lines from electric poles when

necessary.

D. Embarg’s joint use poles are in a state of disrepair, endangering

employees of the electric distributors and, more importantly, the public at large.

E. Embarg has consistently refused to share in the expense of

maintaining jointly-used rights-of-way as required by the Agreements.

= Embarg, on many occasions, does not respond to emergency call-

out situations.

G. Embarq has consistently refused to make proper application to
the electric distributors for attachments to poles owned by them. Rather, Embarqg will

merely attach to electric poles without notice or intent to pay for said attachments.

6. Embarqg's neglect, policies, and practices have created serious public

safety issues.

T Only when the Northeast Tennessee TVA Power Distributors threatened
to intervene in this docket did Embargq become instantly interested in discussing the

complaints and serious safety concerns of the electric distributors.



8. While Embarg has represented it will “do better”, it remains to be seen
whether or not this is merely a delaying tactic designed to discourage intervention in this

docket and other potential court action.

9. The Joint Application of Embarq and CenturyTel claims in Paragraph 4
that “customers will continue to receive services from the local operating company and
at the same rate, terms and conditions as immediately prior to the Transaction; as such,
the Transaction will be transparent to customers.” Quite frankly, more of the same from
the proposed merged company will be unacceptable to the Northeast Tennessee TVA

Power Distributors.

10. While the Northeast Tennessee TVA Power Distributors do not
necessarily oppose the merger as such, they do believe there are serious questions as
to whether the new company that will survive the merger is suitable and financially
capable of providing the services that will be transferred to it. Moreover, assurances like
those contained in Paragraph 18 that the proposed Transaction “is in the public interest”
are hereby contested in the sense that the serious service, safety and contractual
disputes currently existing between Embarg and the Northeast Tennessee TVA Power
Distributors will merely be passed to the merged entity with no assurances they will be

cured.

11. The Northeast Tennessee TVA Power Distributors contest the assertion

in Paragraph 23 that Embarg has provided high quality service.

12. This Petition to Intervene is submitted seven days in advance of the

January 26, 2009 conference on which this docket appears. The Northeast Tennessee



TVA Power Distributors do not believe the seven day time frame is applicable to what is
now an uncontested case and ask the Authority to waive any such requirement, if it is
deemed same has not been complied with, since, Embarqg waited until January 16, 2009

to submit a proposal on joint pole rates.

PREMISES CONSIDERED,

The Northeast Tennessee TVA Power Distributors submit that the Tennessee
Regulatory Authority should convert this docket to a contested case. Any approval of
the merger at issue should be conditioned on requirements that the merged company
address and remediate the various service and contractual performance deficiencies
which Embarq is guilty of over the past few years. Moreover, the merged company
should be required to properly service its poles, properly make applications for pole
attachments, properly maintain its rights-of-way, and properly enter into an agreement
with the Northeast Tennessee TVA Power Distributors which ensures rates will be
properly set and paid, service issues be addressed, and all safety concerns eliminated

going forward.

For these reasons, the Northeast Tennessee TVA Power Distributors pray for
entry of an Order granting them leave to jointly participate as an interested party in this

docket.
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Williafn C. Bovender

HUNTER, SMITH & DAVIS, LLP
1212 N. Eastman Road

P. O. Box 3740

Kingsport, TN 37664

(423) 378-8858; (423) 378-8801 (fax)
Bovender@hsdlaw.com

CERTIFICATE OF SERVICE

| hereby certify that on January 19, 2009, a copy of the foregoing document was
served on the following, via the method indicated:

[ ] Hand Edward Phillips

[ 1 Mail 14111 Capital Boulevard

[ ] Facsimile Mailstop: NCWKFR0313

[ ] Overnight Wake Forest, NC 27587-5900
[X] Electronic Edward.phillips@embarg.com

[ ] Hand R. Dale Grimes

[ ] Mail Bass, Berry & Simms, PLC

[ ] Facsimile 315 Deaderick Street, Suite 2700
[ ] Overnight Nashville, TN 37238

[X] Electronic dgrimes@bassberry.com

[ ] Hand Honorable Sara Kyle, Director

[ 1 Mail Tennessee Regulatory Authority
[ ] Facsimile 460 James Robertson Parkway
[X] Overnight Nashville, TN 37243-0505

[ ]Electronic

[ ] Hand Honorable Mary Freeman, Director
[ 1 Mail Tennessee Regulatory Authority
[ ] Facsimile 460 James Robertson Parkway
[X] Overnight Nashville, TN 37243-0505

[ ] Electronic
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THIS AGREEMENT, made this 1st day of July ’ 198C ’
by and between the _BRISTOL TENNESSEE ELECTRIC SYSTEM incorporated

under the laws of the State of Tennessee, hereinafter called the "Electric
Company", party of the first part, and the UNITED INTER-MOUNTAIN
TELEPHONE COMPANY, a corporation of the State of Virginia, hereinaiter
called the "Telephone Company", party of the second part.

WITNESSETH:

WHEREAS, the Electric Company and the Telephone Company desire
to cooperate in accordance with the "Principles and Practices for the Joint
Use of Wood Poles by Supply and Communication Companies" as contained
in the report of the Joint General Committee of the Edison Electric Institute
and the Bell Telephone System dated July 1945, and amendments thereto,
and to establish joint use of their respective poles when and where joint
use shall be of mutual advantage; and

WHEREAS, the conditions determining necessity or desirability of
joint use depend upon service requirements to be met by both parties,
including considerations of safety and economy, and each of them should be
the judge of what the character of its circuits should be to meet its service
requirements and as to whether or not these service requirements can be
properly met by joint use of poles;

NOW, THEREFORE, in consideration of the premises and the mutual
covenants herein contained, the parties hereto, for themselves, their
successors and assigns, do hereby covenant and agree as follows:

ARTICLE I
Definitions

For the purpose of this agreement, the following terms when used

herein, shall have the following meanings;

A. NORMAL SPACE - means sufficient space on a joint use pole
for the use of each party, taking into consideration require-
ments of the National Electrical Safety Code.

Except only as to the portion of its said space which, by
the terms of the National Electrical Safety Code, may be

occupied by certain attachments therein described of the
other party, this space is specifically defined as follows:

(1) for the Electric Company, the uppermost six (6) feet;

(2) for the Telephone Company, a space of four (4) feet
at sufficient distance below the space of the Electric
Company to provide at all times the minimum clearance
required by the specifications referred to in Article IV,
and at sufficient height above the ground to provide
proper vertical clearance for the lowest horizontally
run line wires or cables attached in such space.

B. NORMAL JOINT USE POLE - means a pole which meets the
requirements of the National Electrical Safety Code for support
and clearance of supply and communication conductors under
conditions existing at the time joint use is established, or is
to be created under known plans of either party. Specifically,

a normal joint pole under this agreement shall be a 40 foot
class 4 wood pole. The pole should be of an agreeable treatment,

The foregoing definition of "a normal joint pole! is not intended to
preclude the use of joint poles shorter or of less strength than the
normal joint pole in locations where such poles will meet the known or
anticipated requirements of the parties hereto.

C. ATTACHMENTS - mean materials or apparatus now or hereafter
used by either party in the construction, operation or maintenance

EXHIBIT of its plant carried on poles.
D. SUPPORTING ATTACHMENTS - mean attachments made on poles which,
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WHEREAS, the Electric Company and the Tel
to cooperate in accordance with the "Principles an
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and to establish joint use of their respective pole:
use shall be of mutual advantage; and

WHEREAS, the conditions determining necessi
joint use depend upon service requirements to be
including considerations of safety and economy, ar
the judge of what the character of its circuits sho
requirements and as to whether or not these servi
properly met by joint use of poles;

NOW, THEREFORE, in consideration of the premises and the mutual
covenants herein contained, the parties hereto, for themselves, their
successors and assigns, do hereby covenant and agree as follows:

ARTICLE I
Definitions

For the purpose of this agreement, the following terms when used

herein, shall have the following meanings;

A. NORMAL SPACE - means sufficient space on a joint use pole
for the use of each party, taking into consideration require-
ments of the National Electrical Safety Code.

Except only as to the portion of its said space which, by
the terms of the National Electrical Safety Code, may be
occupied by certain attachments therein described of the
other party, this space is specifically defined as follows:

(1) for the Electric Company, the uppermost six (6) feet:

(2) for the Telephone Company, a space of four (4) feet
at sufficient distance below the space of the Electric
Company to provide at all times the minimum clearance
required by the specifications referred to in Article IV,
and at sufficient height above the ground to provide
proper vertical clearance for the lowest horizontally
run line wires or cables attached in such space.

B. NORMAL JOINT USE POLE - means a pole which meets the
requirements of the National Electrical Safety Code for support
and clearance of supply and communication conductors under
conditions existing at the time joint use is established, or is
to be created under known plans of either party. Specifically,

a normal joint pole under this agreement shall be a 40 foot
class 4 wood pole. The pole should be of an agreeable treatment,

The foregoing definition of "a normal joint pole' is not intended to
preclude the use of joint poles shorter or of less strength than the
normal joint pole in locations where such poles will meet the known or
anticipated requirements of the parties hereto,

C. ATTACHMENTS - mean materials or apparatus now or hereafter
used by either party in the construction, operation or maintenance
of its plant carried on poles,
D. SUPPORTING ATTACHMENTS - mean attachments made on poles which,
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in general, relieve the Licensee of the necessity of providing a
pole at or near the same location for the purpose of supporting
its wires or cables.

E. OWNER - means the party owning the pole to which attachments are
made.

F.  LICENSEE - means the party having the right under this agreement
to make attachments to a pole of which the other party is the Owner.

ARTICLE II
Territory and Scope of Agreement

This agreement shall be in effect and shall cover all wooden poles of
each of the parties now existing, hereinafter erected or acquired, within
the common operating areas served by the parties hereto, when said poles
are brought hereunder, excepting;
A. Poles which, in the Owner's judgment, are necessary for its
own sole use; and

B. Poles which carry, or are intended to carry, circuits of a
character that in the Owner's judgment proper rendering of its
service now or in the future makes joint use of such poles un-
desirable.

ARTICLE III
Permission for Joint Use

Each party hereto hereby permits joint use by the other party of any
of its poles when brought under this agreement as herein provided, subject
to the terms and conditions herein stated.

ARTICLE IV *
Specifications

Joint use of poles covered, by this agreement shall at all times be in
conformity with terms and provisions of the current issue of the National
Electrical Safety Code as to minimum requirements, and such revisions and
amendments thereto from time to time as may be necessary by reason of
developments and improvements in the art as may be mutually agreed upon and
approved in writing by the Manager .
of the Electric Company and the Vice President-Operations of the
Telephone Company. ' .

Edison Electric Imstitute Publication M-12, a report of the Joint
Committee on Plant Coordination of the Edison Electric Institute and the
Bell Telephone System, based on the National Electrical Safety Code, and
such revisions and amendments thereto as may be made from time to time is
to be used as a guide in the administration of this agreement.

ARTICLE V
Right-0f-Way For Licensee's Attachments

A. The Owner and Licensee will cooperate as far as may be practicable
in obtaining rights of way for both parties. When a written easement is
secured it shall be in sufficient detail for identification and recording,
where required, and shall be subject to inspection by the other party upon
request. However, no guarantee is given by the Owner of permission from
property owners, municipalities or others for the use of poles by the
Licensee, and if objection is made thereto and the Licensee is unable to

satisfactorily adjust the matter within a reasonable time, the Ouner may
at any time, upon



thirty (30) days notice in writing to the Licensee, require the Licensee
to remove its attachments from the poles involved, and the Licensee shall,
within thirty (30) devs after receipt of said notice, remove its attachments
from such poles at its sole expense. Should the Licensee fail to remove
its attachments as herein provided, the Owner may remove them at the
Licensee's expense, without any lability whatever for such removal or the

manner of making it, for which expense the Licensee shall reimburse the
Owner on demand.

Where the property owners will allow it, the owner of the line shall obtain
a right of way swath extending not less than 10 feet on each side of the

center line of the line. Where property owners object to this swath each

party will be responsible for cbtaining permission for a swath satisfactory
for its own requirements.

After permission of property owners is obtained, the owner of the line will

provide the initial clearance of the swath to meet the requirements of both
parties with a minimum of 10 feet on each side of the centerline of the line.

However, in cases where the right of way clearance, including tree trimming,
is more than indicated above, due to the requirements of the Licensee, the
extra clearance costs shall be borne by the Licensee.

It is agreed that the cost of maintenance of right of way and recurring
trimming should be borne jointly to the extent that each of the parties
will benefit by the joint endeavor. Due to varying conditions expected
to be encountered, the division of cost of maintaining right of way and

tree trimming shall be agreed upon after a joint inspection by representatives
of both parties of the work operafions required to provide necessary clearainces,
The division of cost as provided in this section shall be based on mutually
agreeable predetermined divisions of cost and shall be subject to revision

at the request of either party upon ninety (90) days written notice. The

Division of Cost, as agreed to, shall then be evidenced by an exchange of
letters as provided under Article XXII.

As between the parties to this contract, the company performing the work
shall assume all responsibility of claims and suits which may arise from this
work.

ARTICLE VI
© Placing, Transferring or Rearranging Attachments

Whenever either party desires to reserve space on any pole of the other,
for any attachments requiring space thereon, not then specifically reserved
hereunder for its use, it shall make written application therefor, specifying
in such notice the location of the pole in question, the number and kind of
attachments which it desires to place thereon, and the character of the cir-
cuits to be used. Within ten (10) days after the receipt of such notice,

the Owner shall notify the Applicant in writing whether or not said pole

is of those excluded from joint use under the provisions of Article II.

Upon receipt of notice from the Owner that said pole is not of those excluded,
and after completion of any transferring or rearranging which is then re-
quired in respect to attachments on said poles, including any necessary pole
replacements as provided in Article VIIL "A," the Applicant shall have the
right as Licensee hereunder to use said space for attachments and circuits
of the character specified in said application in accordance with the terms
of this agreement. Service wire attachments or emer gency construction

can be placed in accordance with the specifications, upon verbal approval,
subsequently approved in writing.

Except as herein otherwise expressly provided, each party shall place,
maintain, rearrange, transfer and remove its own attachments, and shall
at all times perform such work promptly and in such a manner as not to
interfere with work being done by the other party.

In any case where one party provides at the request of the other party
double thimble guy rods for the use of both parties, the party requesting
the double thimble guy rod shall pay to the party placing the guy rod a
sum equal to half of the cost of the anchor and guy rod in place. In
cases where existing anchors are adequate for the needs of either party,
the party desiring additional guys will, where necessary, install double
thimble guy rods at no expense to the other party, and the other party
will, at its own expense, transfer its guys to the new rod. The owner-
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ship of the double thimble rod will be vested in the owner of the pole.

ARTICLE VII

Erecting, Replacing Or Relocating Poles

Whenever any jointly used pole,’ or any pole about to be so used
under the provisions of this agreement, is insufficient in size or
strength for the existing attachments and for the proposed immediate
additional attachments thereon, the Owner shall promptly replace
such pole with a new pole of the necessary size and strength, and
make such other changes in the existing pole line, in which such
pole is included, as may be made necessary by the replacement

of such pole and the placing of the Licensee's circuits as proposed.

Whenever it is necessary to change the location of a jointly used
pole, by reason of any state, municipal or other governmental
requirement, or the requirements of a property owner, the Owner
shall, before making such change in location, give notice thereof
in writing (except in cases of emergency when verbal notice will
be given, and subsequently confirmed in writing) to the Licensee,
specifying in such notice the time of such proposed relocation, and
the Licensee shall, at the time so specified, transfer its attachment
to the pole at the new location.

In the case of a pole along subdivided property which is not set
opposite a lot line, the owner of such pole will, if conditions
require, move same at the request of the Licensee, each party
bearing the cost of moving its facilities.

Whenever either party hereto is about to erect new poles within

the territory covered by this agreement, either as an additional
pole line, as an extension of an existing pole line, or as the
reconstruction of an existing pole line, it shall notify the other

in writing at least thirty (30) days before beginning the work
(shorter notice, including verbal notice subsequently confirmed

in writing, may be given in cases of emergency), and shall submit
with such notice its plans showing the proposed location and size
of the new poles and the character of circuits it will use thereon.
The other party shall, within twenty (20) days after the receipt

of such notice, reply in writing to the party erecting the new poles,
stating whether such other party does, or does not, desire space
on the said poles, and if it does desire space thereon, the character
of the circuits it desires to use and the amount of space it wishes
to reserve. This notice of desire to establish joint use should
include detail plans of any changes in the plans of the other party
which are desired in order to permit the establishment of joint use.
If such other party requests space on the new poles, and if the
character and number of circuits and attachments are such that

the Owner does not wish to exclude the poles from joint use under
the provision of Article II, then poles suitable for the said joint
use shall be erected in accordance with the provisions and the pay-
ment of costs as provided in paragraphs "D," "E" and "F" of this
Article.

In any case where the parties hereto shall conclude arrangements
for the joint use of any new poles to be erected, the ownership
of such poeles shall be determined by mutual agreement, to_.the
end that each party hereto shall at all times own approximately
one-half of the total number of poles. jointly used under this
agreement, .due regard being given to the desirability of avoiding
mixed ownership in any given line. In the event of disagreement
as to ownership, the party then owning the smaller number of
joint poles under this agreement shall promptly erect the new
joint poles and be the owner thereof.



The costs of erecting joint poles coming under this agreement, either as
new pole lines, as extensions of existing pole lines, or to replace
existing poles, either existing jointly used poles or poles not pre-
viously involved in joint use, shall be borne by the parties as follows:

1. A normal joint pole, or a joint pole shorter or smaller than
the normal pole, shall be erected at the sale expense of the
Owner, except as provided in Section "F'" of this Article.

2. A pole taller or stronger than the normal pole, the extra
height and strength of which is due wholly to the Owner's

requirements, shall be erected at the sole expense of the
Owner.

3. In the case of a pole taller or stronger than the normal
pole, the extra height and strength of which is due wholly
to the Licensee's requirements, the Licensee shall pay to
the Owner a sum equal to the difference between the cost
in place of such pole and the cost in place of a normal
joint pole, the rest of the cost of erecting such pole to
be borne by the Owner, except as provided in Section "F"
of this Article.

4. In the case of a pole talleér or stronger than the normal
pole, the extra height and strength of which is due to the
requirements of both parties, the Licensee shall pay to the
Owner a sum equal to one-half the difference between the
cost in place of such pole and the cost in place of a normal
joint pole, the rest of the cost of erecting such pole to be
borne by the Owner.

5. In the case of a pole taller or stronger than the normal
pole, where height and strength in addition to that needed
for the purpose of either or both of the parties hereto is
necessary in order to meet the requirements of public
authority or of property owners, one-half of the excess
cost of such pole due to such requirements shall be borne
by the Licensee; the rest.of the cost of such pole to be
borne as provided in that one of the preceding paragraphs

» 2, 3 or 4, within which it would otherwise properly fall,

In any case where a pole is erected hereunder to replace another
pole (solely because such other pole is not tall enough, or of the .
required strength, to provide adequately for the Licensee's require-
ments, or where such pole, whether it carry space reserved for the
Licensee's use or not, had at the time of its erection, been pro-
nounced by the Licensee as satisfactory and adequate for its
requirements, the Licensee shall, upon erection of the new pole,
pay to the Owner, in addition to any amounts payable by the
Licensee under paragraphs 3, 4 or 5, of Section "E" of this
Article, a sum equal to the sacrificed life of the pole which is
replaced (then value in place of the pole replaced plus cost of

_removal less salvage), and the pole removed shall remain the property
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of the Owner. In any case where the other party by mutual consent
erects and owns a joint pole to replace an existing pole of the Owner-
(instead of the Owner doing so as it is contemplated by Section "A!
of this Article that the Owner will do), such other party shall pay to
the Owner of the replaced pole a sum equal to the then value in place
of the pole which is replaced, and the pole removed shall thereupon

become the property of such other party which has erected the replacing
pole.

o

When replacing a jointly used pole carrying aerial cable terminals,
underground connections or transformer equipment, the new pole shall be
set in the same hole which the weplaced pole occupied, unless special
conditions make it necessary or mutually desirable to set it in a different
location.

H. Any payments made by the Licensee under the foregoing provisions of
this Article for poles taller than normal shall not in any way affect the
ownership of said poles.

I. Any payments as provided in the foregoing provisions of this Article may
be based on mutually agreeable predetermined amounts. The amounts
agreed to shall be subject to revision at the request of either party at the
end of each three year period, or at other times as may be mutually agreed
to, and may be cancelled at any time by either party by a written notice.
The amounts agreed to shall be evidenced by an exchange of letters, as
provided under Article XXII.

ARTICLE VIII

Maintenance Of Poles And Attachments

i

The Owner shall, at its own expense, maintain its joint poles in a safe
and serviceable condition, and in accordance with Article IV of this
agreement and the requirements of the National Electrical Safety ‘Code,
and shall replace, subject to the provisions of Article VII, such of said
poles that become defective.

B. Each party shall, at its own expense, at all times maintain all of its
attachments in accordance with Article IV of this agreement and the
National Electrical Safety Code and keep them in safe condition and in
thorough repair. :

ARTICLE IX
Procedure When Character Of Circuits Is Changed

When either party desires to change the character of its circuits on jointly
used poles, such party shall give sixty (60) days notice to the other party
of such contemplated change, and in the event that the party agrees to joint
use with such changed circuits, then the joint use of such poles shall be con-
tinued with such changes in construction as may be necessary to meet the
requirements of the National Electrical Safety Code, being made at the expense
of the party desiring to make the change. In the event, however, that the
other party fails within thirty (30) days from receipt of such notice to agree
in writing to such change, then both parties shall cooperate in accordance
with the following plan:

A, The parties hereto shall determine the most practical and economical method
of effectively providing for separate lines, and the party whose circuits
are to be moved shall promptly carry out the necessary work.

B. The cost of re-establishing such circuits in the new location as are
necessary to furnish the same business facilities that existed in the
joint use at the time such change was decided upon, shall be equitably
apportioned between the parties hereto.

Unless otherwise agreed by the parties, ownership of any new line con-
structed under the foregoing provision in a new location shall vest in the
party for whose use it is constructed. The net cost of establishing service
in the new location shall be exclusive of any increased cost due to the
substitution for existing facilities of other facilities of a substantially new
or improved type or of increased capacity, but shall include, among other
items, the cost of the new pole line, including rights of way, the cost of
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removing attachments from the old poles to the new location, and the
cost of placing the attachments on the poles in the new location.

ARTICLE X
Bills And Payments For Work

Upon' the completion of work performed hereunder by either party,
the expense of which is to be borne wholly or in part by the other, the
party performing the work shall present to the other party, within thirty
(30) days after the completion of such work, a statement showing the
amount due, and such other party shall, within thirty (30) days after

such statement is presented, pay to the party doing the work the amount
due. '

ARTICLE XI
Abandonment Of Jointly Used Poles

A. If the Owner desires at any time to abandon any jointly used pole, it shall
give the Licensee notice in writing to that effect at least thirty (30) days
prior to the date on which it intends to abandon such pole. If, at the
expiration of said period, the Owner shall have no attachments on such
pole but the Licensee shall not have removed all of its attachments there-
from, such pole shall thereupon become the property of the Licensee, and
the Licensee shall save harmless the former Owner of such pole from all
obligation, liability, damages, cost, expenses or charges incurred thereafter,
because of, or arising out of, the presence or condition of such pole or
any attachments thereon; and shall pay the Owner a sum equal to the then
value in place of such abandoned pole, or poles, or such other equitable
sum as may be agreed upon between the parties. Credit shall be allowed
for any payments which the Licensee may have made under the provisions
of Article VII, Sections "E" and "F", when the pole was originally set,
provided the Licensee furnishes proof of such payment. é

B, The Licensee may at any time abandon the use of a joint pole by giving
due notice thereof in writing to the Owner and by removing therefrom
any and all attachments it may have thereon.

ARTICLE XII
Adjustment Payments
The parties contemplate that the use or reservation of s;I)ace on poles
by each party, as Licensee of the other under this agreement, shall be
reciprocal and mutual insofar as this may be practicable.
A. Adjustment payments per pole due from either party as Licensee to the

other party as Owner shall, subject to the provision of Article XIII,
be $7.40 per annum.

o

On or about December lst of each year, each party, acting in cooperation
with the other, subject to the provisions of the following paragraph of
this Section, shall have ascertained and tabulated the total number of
poles in use by each party as Licensée for which an adjustment payment
shall be made to the other party as Owner.

C. The total adjustment payment due each party shall be determined by
multiplying the poles owned by each party, tabulated as indicated in
the first paragraph of Section "B" of this Article, by the adjustment
payment in Section "A" of this Article.

The smaller total amount covered above shall be deducted from the larger
amount and the Electric Company or the Telephone Company, whichever
shall owe the larger amount, shall pay to the other the difference between
said fwo amounts as the net adjustment payment due for the year involved.
Within ten (10) days after the first day of December next ensuing after
the date of this agreement, and within ten (10) days after the first day
of December each year thereafter, during the time this agreement shall

be in effect, the party to which said adjustment payment is owed, as of
said first day of December, shall submit a written statement to the other
party giving the correct amount owed by the other party.

The adjustment payment herein provided for shall be paid within ten (10)
days after the bill has been submitted, unless said: party disputes the
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amount of such bill within five (5) days from receipt thereof.

Any recurring cost incurred by the Owner, beyond the control of
the Owner, solely because of the use of the Owner's poles by the
Licensee, shall be paid by the Licensee.

At interwvals not exceeding five (5) vears an actual inventorv of )
attachments shall be made Ry _representatives of the parties. If there
Crocaments shal

is any difference in the number of attachments found by the inventory
and the number arrived at by tabulating those reported, correction
will be made by retroactive billing for any attachments identified as
being responsible for the difference, and any remaining difference will

be spreadevenly over the years since the last inventory, and billing
adjusted accordingly.

ARTICLE XIII
Periodical Revision Of Adjustment Payment Rate

At any time after January 1, 1980, and at intervals of three (3) years
thereafter, the adjustment payment rates applicable under this agreement
shall be subject to joint review and revision, as provided for under
Section "B" of this Article, upon the written request of either party.

In case of revision of the adjustment payment rates as herein provided,
the new adjustment payment rates agreed upon shall apply, starting with
the annual bill next rendered and continuing until again adjusted.

Revisions of the adjustment payments shall be based on experience re-
sulting from previous administration of this agreement. Any changes
shall take into account the original cost factors pertinent to the estab-
lishing of the pole facilities involved in all joint use existing under this
agreement at the time of the said review. If, within ninety (90) days
after the receipt of such request, by either party from the other, the
parties hereto fail to agree upon a revision of such rate, then the
adjustment payment per pole so to be paid shall be an amount equal to
one-half of the then average annual total cost per pole, based on average
in-plant cost factors, of providing and maintaining the joint poles covered
by this agreement. In case of a revision of the adjustment payment

as herein provided, the new rate shall be applicable until again rewised.

ARTICLE XIV
Defaults

If either party shall make default in any of its obligations under this
agreement, and such default shall continue thirty (30) days after hotice
thereof in writing from the other party, all rights of the party in default
hereunder pertaining to the establishment of future joint use shall be
suspended, and if such default shall continue for a period of ninety (90)
days after such suspension, the other party may forthwith terminate

the right of both parties to make additional attachments. Any such
termination of the right to make additional attachments by reason of any
such default shall not, however, abrogate or terminate the right of either
party to maintain the attachments theretofore made on the poles of the other,
and all such prior attachments shall continue thereafter to be maintained
pursuant te and in accordance with the terms of this agreement, which
agreement shall, so long as said attachments are continued, remain in
full force and effect solely and only for the purpose of governing and
controlling the rights and obligations of the parties with respect to said
attachments,

. If either party shall make default in the performance of any work which

it is obligated to do under this contract, at its sole expense, the other
party may elect to do such work, and the party in default shall reimburse
the other party for the cost thereof. Failure on the part of the defaulting
party to make such payment within thirty (30) days upon presentation of
bills therefor shall, at the election of the other party, consitute a default
under Section "A" of this Article. '
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ARTICLE XV
Liability And Damages

Whenever any liability for damages is incurred by either or both of the
parties hereto for injuries to the employees, or for injury to the property
of either party, or for injuries to other persons or their property arising
out of the joint use of poles under this agreement, or due to the proximity
of the wires and fixtures of the parties hereto attached to the jointly used
poles covered by this agreement, the liability for such damages, as between
the parties hereto, shall be as follows:

A. Each party shall be liable for all damages for such injuries to persons
or property caused solely by its negligence or solely by its failure to
comply at any time with the specifications as provided herein.

w

Each party shall be liable for all damages for such injuries to its own
employees or its own property that are caused by the concurrent
negligence of both parties hereto, or that are due to causes which cannot
be traced to the sole negligence of the other party.

2

Each party shall be liable for one-half (%) of all damages for such injuries
to persons other than employees of either party, and for one-half (1) of
all damages for such injuries to property not belonging to either party,
that are caused by the concurrent negligence of both parties hereto, or
that are due to causes which cannot be traced to the sole negligence of
the other party.

D. Where, on account of injuries of the character described in the preceding
paragraphs of this Article, either party hereto shall make any payments
to injured employees or to their relatives or representatives in conformity
with: (1) the provision of any workmen's compensation act or any act
creating a liability in the employer to pay compensation for personal injury
to an employee by accident arising out of and in the course of the employ-
ment, whether based on negligence on the part of the employer or not,
or (2) any plan for employee's disability benefits or death benefits now
established or hereafter adopted by the parties hereto, or either of them,
such payments shall be construed to be damages within the terms of the
preceding paragraphs numbered "A" and "B" and shall be paid by the
parties hereto accordingly.

E. All claims for damages arising hereunder that are asserted against or affect
both parties hereto shall be dealt with by the parties hereto jointly; pro-
vided, however, that in any case where the Claimant desires to settle any
such claim upon terms acceptable to one of the parties hereto but not to
the other, the party to which said terms are acceptable may, at its election,
pay to the other party one-half (}) of the expense which such settlement
would involve, and thereupon said other party shall be bound to protect

the party making such payment from all further liability and expense on
account of such claim.

F. In the adjustment between the parties hereto of any claim for damages
arising hereunder, the liability assumed hereunder, by the parties, shall
include, in addition to the amounts paid to the Claimant, all expenses
incurred by the parties in connection therewith, which shall comprise
costs, attorneys' fees, disbursements and other proper charges and ex-
penditures.

ARTICLE XVI
Existing Rights Of Other Parties

If either of the parties hereto has, prior to the execution of this
agreement, conferred upon others not parties to this agreement, by contract
or otherwise, rights or privileges to use any poles covered by this agreement,
nothing herein contained shall be construed as affecting said rights or
privileges, and either party hereto shall have the right, by contract or other-
wise, to continue and extend such existing rights or privileges; it being
expressly understood, however, that for the purpose of this agreement,



the attachments of any such outside party shall be treated as attachments
belonging to the Grantor, and the rights, obligations, and liabilities here-
under of the Grantor in respect to such attachments shall be the same as

if it were the actual Owner thereof. Where municipal regulations require

either party to allow the use of its poles for fire alarm, police or other

like signal systems, such use shall be permitted under the terms of this
Article.

ARTICLE XVII
Service of Notices

Wherever in this agreement notice is provided to be given by either
party hereto to the other, such notice shall be in writing and given hy
letter mailed, or by personal delivery, to the Electric Company at its
office at _ 137 Edgemont Avenue, Bristol, Tennessee 37620
or to the Telephone Company at its office at 112 Qiyth Street

Bristol, Tennessee 37620 as the case may be, or to such other address
as either party may, from time to time, designate in writing for that purpose.

ARTICLE XVIII
Termination of Agreement

This agreement shall continue in full force and effect until the 3lst

day of December, 1981 » and shall continue thereafter until terminated,
insofar as the making of additional attachments is concerned, by either party,
giving to the other one (1) years notice in writing of intention to terminate
the right of making additional attachments. Any such termination of the ri ght
to make additional attachments shall not, however, abrogate or terminate the
right of either party to maintain the attachments theretofore made on the poles
of the other, and all such prior attachments shall continue thereafter to be
maintained, pursuant to and in accordance with the terms of this agreement,
which agreement shall, so long as said attachments are continued, Yemain in
full force and effect solely and only for the purpose of governing and con-

trolling the rights and obligations of the parties with respect to said attach-
ments.

ARTICLE XIX
Assignment Of Rights

Except as otherwise provided in this agreement, neither party hereto
shall assign or otherwise dispose of this agreement, in whole or in part,
without the written consent of the other party; except that either party
shall have the right to mortgage any or all of its property rights,
privileges and franchises, or lease or transfer any of them to another
corporation organized for the purpose of conducting a business of the same
general character as that of such party, or to enter into any merger or
consolidation; and, in case of the foreclosure of such mortgage, or in case
of such lease, transfer, merger, or consolidation, its rights and obligations
hereunder shall pass to such successors and assigns; and provided, further,
that subject to all of the terms and conditions of this agreement, either party
may permit any corporation conducting a business of the same general
character as that of such party, with which it is affiliated, or connecting
with it, the rights and privileges of this agreement, in the conduct of its
said business; and for the purpose of this agreement, all such attachments
maintained on any such pole by the permission as aforesaid of either party
hereto shall be considered as the attachments of the party granting such
permission, and the rights, obligations and labilities of such party under
this agreement, in respect to such attachments, shall be the same as if it
were the actual owner thereof.

ARTICLE XX
Waiver Of Terms Or Conditions
The failure of either party to enforce or insist upon compliance with any
of the terms or conditions of this agreement shall not constitute a general

waiver or relinquishment of any such terms or conditions, but the same
shall be and remain at all times in full force and effect.
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ARTICLE XXI
Existing Contracts

All existing agreements between the parties hereto for the joint use of
wood poles upon a rental basis within the territory covered by this agree-
ment, except the one dated day of
which covers attachments in

NONE
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ARTICLE XXII
Supplemental Routines And Practices

Nothing in the foregoing shall preclude the parties to this agreement from
preparing such supplemental operating routines or working practices as they
mutually agree to be necessary or desirable to effectively administer the pro-
visions of this agreement.

IN WITNESS WHEREOF, the parties hereto have caused these presents
to be executed in duplicate, and their corporate seals to be affixed thereto
by their respective officers thereunto duly authorized, on the day and year
first above written.

ATTEST: BRISTOL TENNESSEE ELECTRIC SYSTEM

@ﬁ"‘g,é:é etéargy; s By: %/ 4»'/4‘//0&__ .

ATTEST: UNITED INTER-MOUNTAIN TELEPHONE COMPZ

OM%é' /l)/‘zz,ﬁ// | By: /W
ﬂ Secretary / c



AMENDMENT

This Amendment made this _ 3lst day of December

19 80 | by and between United Inter-Mountain Telephone Company

"(Telephone Company') and Bristol Tennessee Electric System

("Electric Company"').
WITNESSETH

WHEREAS, Telephone Company and Electric Company entered

into an Agreement dated July 1, 1980 (the "Agreement')

which Agreement contains the terms and conditions governing the joint
use of their respective poles for the 1980 and subsequent calendar
years at the annual rate of §7.40 per pole attachment (the "New
Rate"); and 9. B e pa s

WHEREAS, Telephone Company and Electric Company now
desire to aménd the Agreement to provide that the New Rate shall
not fully apply until the 1981 and subsequent calendar years and
to provide for the rate which will be applicable for the 1980
calendar year. -

NOW, THEREFOR, the parties hereto agree as folloﬁé:

Paragraph A of Article XIT of the Agreement is hereby
amended to read as follows:

"A. For 1981 and subsequent calendar years, adjustment
payments per pcle due from either party as Owner shall, subject
to the provision of Article XIII, be $7.40 per annum. For calendar
year 1980, the payment shall be the charge in effect for calendar
year 1979 plus sixty (60%) percent of the difference between the
1979 charge and the calculation based on the 1981 rate of §7.40."

IN WITNESS WHEREOF, the parties hereto have caused this
Amendment to be executed in duplicate, and their corporate seals
to be affixed thereto by their respective officers thereunto

duly authorized, on the day and year first above written.

ATTEST : Bristol Tennessee Electric System
,Oéii.-df’nt '\/,'[‘ T bét 1’;] By: /,%éé/é-«,’a%"‘f
Secretary :
ATTEST: UNITED INTER-MOUNTAIN TELEPHONE COMPANY

mé@%f’ Pty /WM ///72;/,w

57 Secretary



AMENDMENT NO. TWO
This Amendment made this 31st day of December, 1982, by and" between

United Inter-Mountain Telephone Company ("Telephone tompany“) and

Bristol Tennessee Electric System ("Electric Company").
WITNESSETH
WHEREAS, Telephone Company and Electric Company entered into an

Agreement dated July 1, 1980 (the "Agreement") and

Amended December 31, 1980 (the "Amendment") which Agreement and

Amendment contain the terms and conditions governing the joint use of their
respective poles for the 1980 and subsequent calendar years at the annual rate
of $7.40 per pole attachment (the "New Rate"); and

WHEREAS, Telephone Company and Electric Company now desire to amend
the Agreement to provide that the New Rate shall be $9.25 ("The New Rate")
per pole attachment subject to the Provisions of ARTICLE XIII "Periodical
Revision of Adjustment Payment Rate",

NOW, THEREFORE, the parties hereto agree as follows:

Paragraph A of Article XII of the Agreement is hereby amended to read
as follows: '

"A. For 1982 and subsequent calendar years, adjustment payments per
pale due from either party as Licensee to the other party as owner shall, subject

to the provision of Article XIII, be $9.25 per annum."

IN WITNESS WHEREOF, the parties hereto have caused this Amendment to
be executed in duplicate, and their corporate seals to be affixed thereto by
their respective officers thereunto duly authorized, on the day and year first

above written.

ATTEST: BRISTOL TENNESSEE ELECTRIC SYSTEM

(7%»4@ oo Purdecr) By M..«L
Secretary

ATTEST: : UNITED INTER-MOUNTAIN TELEPHONE COMPANY

Qo B W By: @M f}%ﬂ

/ Secretary /4



AMENDMENT NO. THREE

This amendment made this /~ day of Yot 1995 , by and between

United Telephone - Southeast (Telephone Company) and Bristol Tennessee Electric System

(Power Company).

WITNESSETH

WHEREAS, Telephone Company and Power Company entered into an
Agreement dated July 1, 1980 (Agreement) and Amended December 31, 1980 and
December 31, 1982 (Amendments) which Agreement and Amendments contain the terms
and conditions governing the joint use of their respective poles; and

WHEREAS, Telephone Company and Power Company now desire to
amend the Agreement to provide for New Rates, per pole attachment, subject to the Provisions of
ARTICLE XIII "Periodical Revision of Adjustment Payment Rate",

NOW, THEREFORE, the parties hereto agree as follows:

Paragraph A of Article XII of the Agreement is hereby amended to read as
follows: . |

"A. For the 1994 calendar year, adjustment payments per pole due from
Telephone Company to Power Company, subject to the provision of Article XIII, shall be
$18.25 per annum. Payments from Power Company to Telephone Company, subject to the
provision of Article XIII, shall be $18.75 per annum.

For the 1995 calendar year, adjustment payments per pole due from Telephone
Company to Power Company, subject to the provision of Article XIII, shall be $21.00 per annum.
Payments from Power Company to Telephone Company, subject to the provision of Article XIII,
shall be $21.50 per annum,

For the 1996 calendar year, adjustment payments per pole due from Telephone
Company to Power Company, subject to the provision of Article XIII, shall be $23.00 per annum.
Payments from Power Company to Telephone Company, subject to the provision of Article XIII,
shall be $23.50 per annum.

For the 1997 calendar year, adjustment payments per pole due from Telephone

Company to Power Company, subject to the provision of Article XIII, shall be $25.00 per annum.



Payments from Power Company to Telephone Company, subject to the provision of Article XIII,
shall be $25.50 per annum.

The attachment rate of joint-use poles owned by power companies' shall be
escalated effective January 1, 1998 and annually thereafter, based on the previous annual Handy
Whitman Index for public utility construction cost. The attachment rate of ‘joint-use poles owned
by Telephone Company' shall be $0.50 more than the attachment rate of 'joint-use poles owned
by power companies."

IN WITNESS WHEREOF, the parties hereto have caused this Amendment
to be executed in duplicate, and their corporate seals to be affixed thereto by their respective

officers thereunto duly authorized, on the day and year first above written.

ATTEST: BRISTOL TENNESSEE ELECTMW

Lot o AN

Secfetard/

ATTEST: UNITED TELEPHONE - SOUTHEAST

ﬁafm% £ QJM{?@/ By: %KM






