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BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

September 23, 2008

Petition of CompSouth for Declaratory Ruling )

) Docket No, U8-00184
)

PETITION OF COMPSOUTH FOR DECLARATORY RULING

Competitive Carriers of the South, Inc. (“CompSouth™),' a coalition of competing local
exchange carriers operating in Tennessee and other sou_theastem states, files this petition for a
declaratory ruling pursuant to T.C.A. § 4-5-223. CompSouth asks the Tennessee Regulatory
Authority to declare that, based on a recent decision of the United States Court of Appeals for the

Eleventh Circuit, Nuvox Communications. Inc. et al. v. BellSouth Communications, Inc., 503

F'.3d 1330 (2008), federal law requires BellSouth to commingle facilities provided under 47
U.S.C. § 271 with those that must be provided under 47 U.S.C. § 251. A copy of the Court's
decision is attached. |

As competing local telephone companies, the members of CompSouth have a legally
cognizable interest in the enforcement of the FC(C's commingling requirement. As set forth in
the FCC's rule, 47 C.F.R. § 51.309(), federal law states, "[A]n incumbent LEC [such as
BeliSouth] shall permit a requésting telecommunications carrier [such as the members of
CompSouth] to commingle an unbundled network element or a combination of unbundled
network elements with wholesale services obtained from an mncumbent LEC." CompSouth

members wish to take advantage of this federal rule by commingling network elements leased

' The members of CompSouth include: Access Point Inc., Birch Communications (fka Access Integrated Networks,
Inc.), Cavalier Telephone, Cbeyond Communications, Covad Communications Company, Deltacom, Level 3
Communications, Momentum Telecom, Inc., Nuvox Communications, Inc., Sprint Nextel, tw telecom inc., X0
Communications, Inc.
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from BellSouth pursuant to Section 251 with wholesale facilities which BellSouth is required to
provide pursuant to Section 271.

On November 28, 2007, the Authority issued a final order in Docket 04-00381 (the
"Change of Law" docket) holding, inter alia, that FCC Rule § 51.309(e) does not require
BellSouth to commingle 251 elements with wholesale facilities obtained under Section 271.% On
June 10, 2008, a majority of the Authority also denied CompSouth's request to reconsider the
commingling issue, noting that interpreting the rule to allow the commingling of 251 and 271
elements would be contrary to the FCC's policy of encouraging facilities-based competition and
could result in the equivalent of "re-creating UNE-P which is contrary to the FCC's intent.”
Order on Reconsideration, June 10, 2008, at 5.

Shortly after the release of the TRA's Order on Reconsideration, the Eleventh Circuit
issued its opinion in the Nuvox case. It is the only decision by a federal appeals court on the
commingling issue. The Court discussed each of the arguments relied upon by the TRA and held
that, as a matter of federal law, BellSouth must allqw the commingling of 251 and 271 elements.

Defining the issue as a question of federal law, the Court said it would review the issue
de novo and without any deference to the decision of the state commission below. 530 F.3d at
1330. ("Federal Courts generally accord no deference to the state commission's interpretations
of federal law." 130 F.2d at 1333, internal guotation marks omitted.) The NuVox Court held
that, for purposes of the commingling rule, Section 271 elements are "wholesale" facilities as the
FCC had "on several occasions made clear." Id. Moreover, the court wrote, BellSouth
"identified no evidence to suggest that Section 271 elements are not wholesale services or

facilities." Id., at 1334.

? Director Ron Jones dissented and expressed his views on the commingling requirement in a separate opinion
issued in Docket 04-00046 on December 5, 2007.
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The Court then briefly considered and rejected each of the arguments raised by BeliSouth
and relied upon by the TRA. The Court noted that (1) the FCC's ruling on "combinations” was
irrelevant to the commingling issue; (2) the elimination of a footnote in the FCC's opinion had no
bearing on the plain meaning of the commingling rule; and, (3) because of pricing differences,
the commingling of 251 and 271 elements would not result in the recreation of UNEP. 1d., at
1334-1335.

In sum, the Nuvox opinion by the Court of Appeals appears to have settled the
interpretation of the FCC's commingling rule. There are no court decisions holding otherwise’
and, to Petitioners' knowledge, only one other court where the commingling issue is still
pending. That court, ﬂle United States District Court for the Eastern District of Kentucky, is
expected to issue a decision shortly.!

Whereas the TRA initially viewed this debate as a question of telecommunications

policy, the Nuvox decision has resolved it as a question of federal law. Under the FCC's rule,

Section 271 elements are "wholesale" facilities which may be attached to Section 251 elements.
CompSouth therefore asks that the Authority open a contested case proceeding and expeditiously

address this issue in light of these recent legal developments.

? Other court decisions sometimes cited by BellSouth refer to the FCC's "combination" rule, not the "commingling"
rule. These are different mles and, as the Nuvox Court held, "the FCC's combination rule is not important to the
igsue here," 530 F.3d at 1334.

* The case of BellSouth v, Kentucky Public Service Commission, Docket (8-cv-7-DCR, is an appeal by BeliSouth
of a mling by the Kentucky Public Service Commission. The PSC held that the commingling rule required

BellSouth to allow competing carriers to commingle 271 and 251 elements. The case has been briefed and argued.
The Court has asked the parties to submit proposed findings and conclusions which are due at the end of September.
A decision should soon follow,
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Respectfully submitted,

BOULT, CUMMINGS, CONNERS & BERRY, PLC

N

Henry Whilker’ ;

1600 Division Sttéet, Suite 700
P.O. Box 340025

Nashville, Tennessee 37203
(615) 252-2363
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Nuvox Cemmunications, Inc. v. BellSouth Commu-
nications, Inc.

C.A.11 (Fla.),2008.

United States Court of Appeals,Eleventh Circuit.
NUVOX COMMUNICATIONS, INC., Xspedius
Communications, Inc., Plaintiffs-Appellees,

V.

BELLSOUTH COMMUNICATIONS, INC., De-
fendant-Appellant.

No. 07-13028.

June 18, 2008.

Background: Competitive local exchange carriers
(CLECs) challenged Florida Public Service Com-
mission's (FPSC) resolution of dispute with incum-
bent local exchange carrier {ILEC) over terms of
their interconnection agreement (ICA). The United
States District Court for the Northern District of
Florida, No.  06-00308-CV-4-SPM-WCS,511
F.Supp.2d 1198,8tephan P. Mickle, J, ruled that
FPSC had misinterpreted Federal Communications
Commission's (FCC) requirements for commingling
of “competitive checklist” elements with network
elements. ILEC appealed.

Holding:  The Court of Appeals held that
“competitive checklist” services are “wholesale ser-
vices,” which ILEC is required to permit requesting
CLEC to commingle with unbundled network ele-
ments obtained from ILEC.

Affirmed.
West Headnotes
|3} Statutes 361 €-=219(6.1)

161 Statutes
361VI Construction and Operation
361VI{A) General Rules of Construction
361k213 Extrinsic Aids to Construction
361%k219 Executive Construction
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361k219(6) Particular Federal Stat-
utes
361k219(6.1) k. In General.
Most Cited Cases

Telecommunications 372 £==644

372 Telecommunications
3721 In General

372k633 Judicial Review or Intervention in

General
372k644 k. Standard and Scope of Re-

view. Most Cited Cases
Court of Appeals reviewed de novo state utilities
regulatory commission's interpretation of Telecom-
munications Act, and reviewed commission's {ind-
ings of fact under arbitrary and capricious standard.
Telecommunications Act of 1996, § 104 et seq., 47
U.8.C.A. § 151 et seq.

[2} Telecommunications 372 €=2860

372 Telecommunications
37211 Telephones
3721I(F} Telephone Service

372k854 Competition, Agreements and

Connections Between Companies
372k860 k. Access to Unbundled Net-

work Elements, Most Cited Cases
Telecommunications Act's “competitive checklist”
services and facilities, required to be provided by
incumbent local exchange carrier (ILEC) to com-
petitive local exchange carriers {CLEC) as condi-
tion for entry into long-distance market, are
“wholesale services,” within meaning of Federal
Communications Commission (FCC) regulation re-
quiring TLEC to permit requesting CLEC to com-
mingle unbundled network element or combination
of unbundled network elements with wholesale ser-
vices obtained from ILEC. Telecommunications
Act of 1996, §§ 101, 151{c}2)(B), 47 U.5.C.A. §§
251, 27 H{e)(2)(B); 47 C.F.R. § 51.309(e-f).

*1331 John J. Heitmann, Stephanie A. Joyee, Kel-

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



530 F.3d 1330
530 F.3d 1330, 21 Fla. L. Weekly Fed. C 800

ley Drye & Warren, LLP, Washington, DC, for
Plaintiffs-Appellees.

Sean Abram Lev, Kellogg Huber Hansen Todd
Evans & Figel, Washington, DC, for Defendant-Ap-
pellant,

Appeal from the United States District Court for the
Northern District of Florida.

Before EDMON*DSON, Chief Judge, and HILL and
ALARCON, " Circuit Judges.

FN* Honorable Arthur L. Alarcon, United
States Circuit Judge for the Ninth Circuit,
sitting by designation.

PER CURIAM:

This case arises from a decision of the Florida Pub-
lic Service Commission (the “Florida Commis-
sior™). The Florida Commission, relying on a Fed-
eral Communications Commission {(FCC) decision,
conclnded that federal law did not require Bell-
South (“Defendants™} to combine (or “commingle™)
facilities that must be provided under 47 11.8.C. §
271 with those that must be provided under 47
U.S.C. § 251, Nuvox Communications, Inc. and Xs-
pedius Communications, LLC (“Plaintiffs”) chal-
lenged the Florida Commission's decision in federal
court, and the district court ruled that the decision
was contrary to federal law. We affirm the district
court decision.

The Telecommunications Act of 1996

The Telecommunications Act of 1996 (the
“Telecommunications Act”) imposes a series of re-
quirements on incumbent local exchange carriers
(“incumbent LECs")-companies like BellSouth that
traditionally have provided local telephone service
in a particular peographic area. See AT&T Corp. v.
lowa Utils. Bd., 525 U.8. 366, 371, 119 5.Ct. 721,
142 1.Ed.2d 835 (1999). Before the Telecommunic-
ations Act, most areas were served by a single local
exchange carrier. Because these incumbent LECs
were without competition and often were com-
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pensated based on how much they spent, incumbent
LECs had an incentive to construct inefficient net-
works, See MCI Worldcom Commc'ns, Inc. v. Bell-
South Telecomms., Inc., 446 F.3d 1164, 1166-67
{11th Cir.2006). Congress enacted the Telecommu-
nications Act to “uproot| } the monopolies that tra-
ditional rate-based methods had perpetnated.” Fer-
izon Connne'ns Inc. v. FCC, 535 U.S. 467, 488, 122
$.Ce. 1646, 152 L.Ed.2d 701 {2002},

One of the affirmative duties imposed on incum-
bent LECs by the Telecommunications Act is to al-
low new competitors-known as competitive local
exchange carriers {“compelitive LECs")-to lease
parts of the incumbent LECs' telephone networks.
47 U.S.C. 8§ 153(29), 251(c)3). Incumbent LECs
are required to make available their “unbundled
network elements™ (“UNEs”); and the rates that the
incumbent LECs may charge for access to these
clements must be based on cost. Jd § 251(c)(3),
252(d}(})}A). This practice keeps the prices very
low. Ferizon Comme'ns, 122 5.Ct. at 1661,

The duties imposed by section 251 are implemented
through “interconnection agreements” between in-
cumbent LECs and competitive LECs. The Tele-
communications Act requires LECs to negotiate in
“good faith” the “particular terms and conditions of
agreements to fulfili the duties described in [section
251(b) and *1332 (c) ].747 U.S.C. § 251(c)}{). If
negotiations are unsuccessful, cither party may ask
the state commission to arbitrate open issues that
the parties have not resolved. In deciding these is-
sues, the state commission must adhere to the re-
guirements of the statute and the FCC's implement-
ing regulations. 47 U.8.C. § 252(b), (c).

The Telecommunications Act also established a
process b)ir:N\alrhich the Bell operating companies
{(“BOCs™) could obtain authority from the FCC
on a state-by-state basis to provide long-distance
service, 47 U.8.C. § 271(d). Under section 271, the
FCC is authorized to grant a BOC's application to
provide long-distance service in a given state if the
BOC satisfies certain statutory criteria designed lo
confirm that the local market in the state is open to

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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competition. 7d. at § 271(d)(3). The BOC must im-
plement a “competitive checklist™a list of services
and facilities that the BOC must make availabie to
competitive L?Cs operating in the state. §
27 e 2XB). The services and facilities on
this checklist include some of the same network
elements that the FCC concluded should be subject
to unbundling under section 251,

FN1. The BOCs are a set of companies, in-
cluding BellSouth, that formerly were as-
sociated with the Bell system. 47 U.8.C. §
153(4).

FN2. The FCC has held that the obliga-
tians of the section-271 competitive check-
list continue even after the BOC obtains
authority to provide long-distance service
ina given state.

In 2003, the FCC ruled that elements that are re-
quired to be made available only under section 271-
unlike elements required under section 251-need
not be provided in combined, prepacked form. See
Report and Order and Order on Remand and Fur-
ther Notice of Proposed Rulemaking, Review of the
Section 23! Unbundling Obligarions of Incumbent
Local Exchange Carriers, 18 FCC Red 16878,
17384-86, 19 653-55 (2003) (“Triennial Review Or-
der”). Also, a different pricing scheme applies to
facilities that must be made available only under
section 27t See id at 17386, Y 656-57. The D.C.
Circuit affirmed the FCC's decision, concluding
that these were “important respects” in which sec-
tion 251 and section 271 differ. U.S. Telecom 4ss'n
v. FCC, 339 F.3d 554, 589-90 (D.C.Cir.2004).

The FCC also eliminated its general ban on
“commingling,” defined as combining loops or
loop-transport combinations obtained as unbundled
network services with services obtained at whole-
sale from an incumbent LEC. See Triennial Re-
view Order, 188 FCC Red at 17342-43, § 579. The
FCC's commingling requirement contains the state-
ment: “fA]n incumbent LEC shall permit a request-
ing telecommunications carrier to commingle an
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unbundled network element or 4 combination of un-
bundled network elements with wholesale services
obtained from an incumbent LEC.”"47 C.F.R. §
51.309{c).

Procedural History

Plaintiffs filed a petition for arbitration with the
Florida Commission on 11 February 2004, The
Florida Commission concluded that the FCC did
not intend for its commingling requirement to apply
to scction-271 elements. The Florida Commission
also decided that reading the FCC's general discus-
sion of commingling to require combinations of
section-251 and section-271 facilities would be
contrary to federal policy. After the parties drafted
an interconnection agreement in conformance with
the Arbitration Order, the Florida Commission ap-
proved the final agreement.

Plaintiffs then challenged the Florida Commission's
orders in the United States District Court for the
Northern District of Florida. The district court re-
versed the Florida Commission; the district court
%1333 concluded that the FCC's commingling re-
quirements mandated that BellSouth combine facil-
ities provided under scction 271 with those that
must be provided under section 251. Defendants ap-
pealed.

Standard of Review

[1] This Court reviews de nove questions of law.
AT&T Conunc'ns of the S. States, Inc. v. BellSouth
Telecomms., Inc.. 268 F.Jd 1294, 1296 (11th
Cir.2001). “Federal courts generally accord no de-
ference to the state commission's interpretations of
federal law.” ACT Worldeom, 446 F.3d at 1170
{(internal quotation omitted). The state agency's
findings of fact “will not be disturbed unless they
are arbitrary and capricious or not supported by
substantial evidence.” Id.

Discussion
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[2] The issue in this case is whether BellSouth-an
incumbent LEC-is required to commingle section-
271 elements with section-251 unbundled network
elements. The FCC requires an incumbent LEC to
“permit a requesting telecommunications carrier to
commingle an unbundled network element or a
combination of unbundled network elements with
wholesale services obtained from an incumbent
LEC."47 C.F.R. § 51.309%(e) (emphasis added). Be-
cause the district court correctly concluded that sec-
tion-27 | elements are wholesale services, we affirm
the district court’s judgment.

Both Rule 51.309 and the FCC's Triennial Review
Order make clear that the commingling requirement
apples to wholesale facilities and services. Under
Rule 51.309(e)},

[Aln incumbent LEC shall permit a requesting
telecommunications carrier to commingle an un-
bundled network element or a combination of un-
bundled netwerk elementis with wholesale ser-
viges obtained from an incumbent LEC,

47 C.F.R. § 51.309(e} (emphasis added). Subsec-

tion {f) of Rule 51.309 contains this language:
Upon request, an incumbent LEC shall perform
the functions necessary to commingle an un-
bundled network element or a combination of un-
bundled network elements with ore or more fu-
cilities or services that a requesting telecommu-
nications carrier has obtained at wholesale from
an incumbent LEC.

Id. at § 51.309(f) (emphasis added).

The Triennial Review Order defines commingling
as “the connecting ... of 2 UNE, or a UNE combina-
tion, to one or more facilities or services that a re-
questing carrier has obtained at wholesale from an
incumbent LEC.” Triennial Review Order, 18 FCC
Red at 17342, 9 579 {emphasis added). Also stated
in Paragraph 579 of the Triennial Review Order:

[A]n incumbent LEC shall permit a requesting
telecommunications carrier to commingle a GNE
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or a UNE combination with one or more facilities
or services that a requesting carvier has obtained
at wholesale from an incumbent LEC.

Id. {emphasis added).

The FCC has, on several occasions, made clear that
scction-271 elements are “wholesale.,”  See Peri-
tion of Qwest Corp. For Forbearance Pursuant 10
47 U.S.C. § 160¢c) in the Omaha Metro. Statistical
Area, Memorandum Opinion and Order, 20 FCC
Red 19415, 19448-30, 65-68 (2005) (referring re-
peatedly to section 271{c} requirements as
“wholesale” oblipations); Petition of ACS of An-
chorage, Inc. Pursuant to Section 10 of the Comm-
nications Act of 1934, as amended, for Forbear-
ance from Sections 251(c)(3) and 232(d)(1) in the
Anchorage Study Area, Memorandum Opinion and
Order, 22 FCC Red 1938, 1962-63 {2007)
{describing an earlier order as “rel[ying] on the
continued availability *1334 of wholesale access lo
Qwest's network under section 271™) (emphasis ad-
ded). Defendants have identified no evidence to
sugpest that section-271 elements are not wholesale
services or facilities. Indeed, Defendants' own ex-
pert testified before the Florida Commission that
section-271 elements are wholesale.

Defendants raise four separate arguments in support
of their position that the commingling requirement
does not apply to section-271 elements: (1) the
FCC declined to apply its combination rule to sec-
tion-271 elements; (2) the commingling rule only
applies to “wholesale services” that are subject to
FCC tariffs; (3) the elimination of language in the
Triennial Review Order suggests that the FCC in-
tended to except section-271 elements from the
commingling requirement; and (4) the district
court's ruling would revive the anti-competitive
UNE platfcorm.F We do not find Defendants' ar-
guments persuasive.

FN3. The set of combined unbundled net-
work elements that provides all of the fa-
cilities necessary to provide telecommunic-
ations service is known as the “UNE plat-
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form.”

The FCC's combination rule is not important to the
issue here, Defendants point to footnote 1990 of the
Triennial Review Order that states, “We decline to
require BOCs, pursuant to section 271, to combing
network elements that no longer are required to be
unbundled under section 251 |8 FCC Red at
17386, § 655 n. 1990. This footnote addresses com-
binations of section-271 elements with other sec-
tion-271 elements, not the commingling of section-
2571 elements with section-271 clements. See USTA
I, 359 F.3d at 589-90 (rejecting plaintiff's argu-
ment that the rule that applies to combinations of
section-231 elements with section-251 elements
should also apply to section-27] elements).

We reject Defendants’ argument that Rule 51.309
applies only to those wholesale services that are tar-
iffed. As the district court correctly noted, that tar-
iffed services are listed as examples of wholesale
services does not indicate that such lists are ex-
haustive. Language like “e.g.” and “including” in-
dicates that tariffed services were being used as ex-
amples of services eligible for commingling. De-
fendants' interpretation cannot be reconciled with
the expansive language in both Rule 51.309 and in
the Triennial Review Order.

We also reject Defendants’ argument that the re-
moval of language in Paragraph 584 of the Trienni-
al Review Order was a clear decision to exclude
section-271 elements from commingling, The re-
view order originally stated in Paragraph 584:

[W]e require that incumbent LECs permit com-
mingling of UNFEs and UNE combinations with
other wholesale facilities and services, including
elements offered pursuant to section 271 and any
services offered for resale pursuant to section
251(c)4) of the Act.

{8 FCC Red at 17347, 9§ 584 (2003). The final ver-
sion did not contain the underlined language. Trien-
nial Review Order Errata, 18 FCC Red at 19022, §
27.
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As amended, Paragraph 584 pertains exclusively to
251(c)(4) resale and makes clear that services ob-
tained under that statute are included in the com-
mingling requirement. We agree with the district
court that the alteration of Paragraph 584 reason-
ably reflects the FCC's decision to remove language
that could be read as conflating 251{c){4) resale
with section-271(c) checklist obligations. The elim-
ination of potentially confusing language from
Paragraph 584 does not narrow the otherwise broad
“wholesale services™ language in the commingling
requirement to exclude specifically section-271 ele-
ments,

*1335 In addition, we do not find Defendants’ argu-
ment about the UNE platform persuasive. Defend-
ants contend that requiring commingling of scction-
251 and section-271 elements would essentially re-
vive the UNE platform-which was eliminated as
anti-competitive because it allowed competitive
LECs to oblain all the necessary elements for a
telecommunications network from incumbent LECs
at o lower cost than they would incur if they de-
veloped the facilities on their own. See AT&T, 525
1J.S. at 388-91, 119 8.Ct. 721; U.S. Telecom Ass'n
v, FOCC, 290 F.3d 415 (D.C.Cir.2002). We disagree.
Incumbent LECs are permitted to charge market
rates for section-271 elements, making them distin-
guishable from the cost-based facilities mandated
under the original UNE platform.

AFFIRMED.

C.A.11 (Fla.),2008.

Nuvox Communications, Inc. v. BellSouth Commu-
nications, Inc.

530 F.3d 1330, 21 Fla. L. Weekly Fed. C 800

END OF DOCUMENT
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