BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE
)
IN RE: AT&T OF THE SOUTH CENTRAL )
STATES, LLC’S TARIFF TO INCREASE )
DIRECTORY ASSISTANCE RATES ) DOCKET NO. 08-00076
)
)

filed  electronically 9/24/08

REPLY OF THE CONSUMER ADVOCATE TO THE INITIAL BRIEF OF AT&T

Pursuant to the Order Granting Consumer Advocate’s Motion to Reconsider of August 18,
2008, the Attorney General and Reporter for the State of Tennessee, through the Consumer Advocate
and Protection Division of the Office of Attorney General (hereinafter “Consumer Advocate™),
respectfully submits this Response to the Initial Brief of BellSouth Telecommunications, Inc. d/b/a

AT&T Tennessee (“AT&T”) filed on September 9, 2008."

I. THE BASIS FOR A CONTESTED CASE
A. The Rate Increase Instituted by the Tariff Provides a Basis to Raise the Call Allowance
AT&T asserts that there is no basis to convene a contested case to address issues not raised
by the tariff which triggered the opening of this docket. The issue that AT&T fails to recognize or

address is that the tariff raised the rate for D.A. calls without raising the call allowance. The

' The Order required Initial Briefs on September 5, 2008 and Reply Briefs on September 19, 2008,
however the Consumer Advocate requested an extension until September 9, 2008 for Initial Briefs and September

24, 2008 for Reply Briefs, with agreement from opposing counsel, on September 4, 2008.
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Consumer Advocate has submitted that the rate charged for a D.A. call is relevant to the appropriate
number of free D.A. calls required to serve the public interest. Simply put, the higher the rate, the
more free D.A. calls are required to safeguard consumers. The Consumer Advocate does not intend
to suggest that every time a price cap regulated carrier proposes to raise the D.A. rate that the call
allowance must be raised. However, since 2004 the rates have climbed higher while AT&T’s call
allowance has eroded from six free calls to one. The time has come for the Authority to consider
whether a call allowance of one is just and reasonable under Tenn Code Ann. 65-4-117 in the face
of the current tariffed rate of $1.50 per call for a service that was formerly “free.”

The Authority has recognized the relevance of the D.A. rate to the call allowance in regards
to all three price cap regulated incumbents operating in this state. The relevance of the rate to the
number of free D.A. calls required to serve the public interest was recognized in Docket 08-00021,
concerning the proposed introductory D.A. charges of Citizens Telecommunications Company of
Tennessee, LLC d/b/a Frontier Communications of Tennessee (“Frontier’).” The Authority
recognized the impact of increased rates on the appropriate number of D.A. calls in Docket 07-
00269.> Indeed, one director recognized the relevance of a rate increase for D.A. in relation to the
call allowance in Docket 07-00188 involving AT&T.*

D.A. call allowances and exemptions for those with disabilities and/or age 65 and older,

function as a limited safeguard for consumers. The era of price cap regulation has not ushered in a

2 Docket 08-00021, Order Suspending Tariff and Appointing Hearing Officer (March 19, 2008), p.3.

3 Docket 07-00269, Initial Order (February 14, 2008), p. 5.

* Docket 07-00188, Order Approving Tariff in Part and Suspending Tariff in Part for Ninety Days,
Convening a Contested Case Proceeding and Appointing a Hearing Officer (December 18, 2007), p. 4, FN 12.

Consistent with prior decisions, Director Kyle voted to suspend both the rate increase and the DA call allowance
portion of the tariff which would have eliminated the call allowance altogether.
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competitive market that compels incumbents like AT&T to lower tariffed rates.” Unlike rate of
return regulation when rates for telecommunication consumers were cut, rates have risen. The D.A.
call allowance and exemptions are one of the few policy decisions the TRA can dictate in order to
inject some equity into the phone bills of Tennessee’s incumbent wireline consumers.

AT&T, by far the largest provider of telecommunication services in Tennessee, currently
provides the lowest call allowance (one call) to consumers yet features the highest rate for D.A.
among the three price cap regulated incumbents in the state with a charge of $1.50 per call.
However, it is the smaller price cap regulated carriers that are subject to contested cases while

AT&T, as of today, is not.

B. The Facts and Policy Issues Raised by the Consumer Advocate Require A Contested Case

It 1s within the Authority’s discretion to determine whether to convene a contested case in
this matter. Consumer Advocate v. Greer, 967 S'W. 2d 759, 763 (Tenn.1998). Discretionary
decisions must take the law and the facts into account. Ballard v. Herzke, 924 S.W. 2d 652, 661
(Tenn.1996). While the Authority is not required to convene a contested case when a party
challenges a tariff, when intervening parties raise issues of policy and fact such issues should not be
resolved without a contested case proceeding. Consumer Advocate v. TRA, 2005 WL 3193684 * 6

(Tenn.Ct.App. 2005) (copy attached).®

3 Motion to Reconsider the Hearing Panel’s Order of July 14, 2008 (July 29, 2008), p. 5; Initial Briefin
Support of the CAPD s Motion to Reconsider the Hearing Panel’s Order of July 14, 2008 (September 9, 2008), p.
6-7.

® Consumer Advocate v. TRA, 2005 WL 3193684 *9 (Tenn.Ct.App. 2005), known as the “Welcome
Rewards I” opinion, notes that prior court opinions that have affirmed the denial of a contested case are
distinguishable from the circumstances in Welcome Rewards [ because the prior cases did not require the Authority
to resolve any disputed factual issues or new legal or policy issues.
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AT&T is the largest telecommunications provider in the state with a service area that
stretches across Tennessee. The sheer size, earnings power, access lines and diversity of the
company’s service area make AT&T incomparable to the other price cap regulated incumbents
regulated by the Authority. The fact that other, much smaller companies are currently bearing the
burden to show their D.A. tariffs are appropriate and do not harm the public interest should register
with the hearing panel in making a decision as to whether to move forward with a contested case in
this matter. The Authority has recognized in three different dockets that contested cases were
required to resolve D.A. policy issues in determining the proper call allowance required to serve the
public interest.’

Indeed, AT&T has recognized that this issue of policy is far from settled. In Docket 07-
00188, in moving to withdraw a proposed tariff “without prejudice” that would have eliminated the
D.A. call allowance, the company stated that it reserved the right to refile the same tariff or a new
D.A. tariff.? Thus, at a time of AT&T’s choosing, the company will seek to eliminate the call
allowance or perhaps modify the D.A. tariff in another fashion. The TRA order granting the
withdrawal of the tariff without prejudice and closing the docket which, in effect, recognized this
issue may be revisited upon the unilateral initiative of AT&T.” AT&T would have the Authority,

and any complaining party, wait until the company deems it appropriate to change the D.A. tariff."

7 Docket 07-00188, Docket 07-00269 and Docket 08-00021.

¥ Docket 07-00188, Letter of AT&T Requesting Hearing Officer to Dismiss Proceeding & Withdraw
Tariff, (November 16, 2008).

’ Docket 07-00188, Order Dismissing Proceeding Without Prejudice (November 16, 2007).

"9 Even when AT&T has filed tariffs changing the call allowance, the Consumer Advocate has been denied
the opportunity for discovery and a contested case. Docket 04-00416 and Docket 07-00188.
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As the Consumer Advocate pointed out in its Complaint & Petition, the TRA need not wait
for AT&T to file a tariff to eliminate the call allowance or alter any other D.A. issue before the
company is subject to a hearing. While a tariff that is effective has the “force of law™ and is binding
upon the company and consumers, a standing tariff is not a roadblock to re-evaluation by the
Authority. A tariff that is in effect suffers no standing of omnipotence. Tennessee law has recognized
that the Tennessee General Assembly has given the Authority power over telecommunication service
providers subject to its jurisdiction. Tennessee Cable Association v. Tennessee Public Service
Commission, 844 S'W. 2d 151, 159 (Tenn.Ct.App. 1997). D.A. call allowances and exemptions are
in effect public policy serving as a safeguard for consumers. Public policy is not set in stone but

rather, from time to time, is subject to review and change in order to better serve the public interest.

C. Incumbent D.A. Tariffs Have Been Scrutinized By the Authority On An Individual Basis

D.A. call allowances had been addressed on an individual basis since price cap regulation
was instituted. It seems historically, stretching back into the days of rate of return regulation, the
issue has always been addressed on a company by company basis. No one decision for a company
has functioned as a precedent for all. Indeed, AT&T has argued in past dockets centered around
D.A. issues that the past D.A. tariff rulings do not establish a general rule or binding precedent.!
Further, AT&T asserted that the orders in specific dockets reflect a balance of consumers’ interests

in the context of specific tariff filings.'”” AT&T’s past arguments have reflected the Authority’s

" Docket 04-00416, Order Declining to Convene a Contested Case, filed 9/2/05, p. 5.

1214
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practice in looking at D.A. tariffs on an individual basis.

A “wait and see” approach as to the D.A. tariffs at issue in Docket 07-00269 and Docket 08-
00021 runs counter to this regulatory practice. The D.A. tariffs of each company have been
established and changed on multiple occasions in a long chain of separate dockets and individual
tariff filings."” Thus, the D.A. requirements of each price cap regulated company have seldom been
in complete alignment since 2004. Rather, the policy guiding each company has been in flux. When
companies have sought to alter the free D.A. allotment required by the TRA, they have done so on
an individual and separate basis by simply filing a tariff regardless of other “precedent” dockets.

As noted by the Hearing Panel in Docket 07-00269, there has been a proliferation of tariff
filings to increases rates and reduce D.A. call allowances. Thus, the Authority has issued an opinion
that now is the time to step back and review how these changes will impact the public.'* While the
Authority is following this course in regards to the smaller price cap regulated incumbents, it has not
yet done so with regards to AT&T. This has not gone unnoticed in other dockets featuring contested
cases concerning D.A. tariffs of other price cap regulated incumbents.'” The Consumer Advocate
would submit that the Authority must also examine AT&T’s D.A. tariff within the confines of a
contested case as the impact of a lower call allowance on the public is even greater than those of

other price cap regulated incumbents.

Y Docket 96-01423, Docket 99-00391, Docket 04-00416, Tariff 050564 (withdrawn 5/27/05), Docket 06-
00232, Docket 06-00288, Docket 07-00188, Docket 07-00269 and Docket 08-00021.

" Docket 07-00269, Order Granting In Part and Denying in Part Petition for Reconsideration and Petition
for Appeal of the Hearing Officer’s Order (May 12, 2008), p. 5.

1> Transcript of Conference Agenda, March 24, 2008 p. 55, lines 22-25.
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D. The Potential Issue of Whether the Exemptions Have Been Promoted Enough

The exemptions from charges for D.A. policy for those with disabilities and/or age 65 and
older are extremely important to the Authority’s public interest goals in regards to Tennessee’s
telecommunication policy. The exemptions provide some relief from higher rates to those most
vulnerable to increases in the costs of living. The value of this public benefit has been recognized
by both the Authority and AT&T in that the continued availability of the exemptions has been a
factor in allowing AT&T to lower the call allowance for all other consumers.'®

However, as valuable as this benefit is on paper, the exemptions serve little if the public is
unaware of their existence.'” The Consumer Advocate has concerns that not enough has been done

to make the existence of the exemptions known to the public.'®

Discovery requests and fully
responsive answers from the company as to the number of exemptions granted and how much
promotion as to the existence of the exemptions AT&T has carried out would go a long way to
determining if a problem exists. The Consumer Advocate and the Authority do not have this

information. No evidentiary record, past or present, has ever been developed on this issue in regards

to AT&T, the largest price cap incumbent with the greatest number of access lines in Tennessee."”

'® Docket 06-00232, Order Granting BellSouth Tariff No. 2006-00431 (April 17, 2004) p. 3; Docket 07-
00188, Response of AT&T to the Consumer Advocate (August 15, 2007), p. 3.

"' In creating the call allowance and exemptions, the Authority required promotional efforts to inform the

public about D.A. policy. Docket 96-01423, Order Approving in Part and Denying in Part Tariff No. 96-201
(September 4, 1997), p. 16.

'8 See Mike Chrysler’s Direct Testimony in Docket 07-00269 (July 1, 2008).

" From 1997 to 2007, there was no evidentiary record underlying or supporting a decision to set or allow
the call allowance to be lowered.
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1. THE CONSUMER ADVOCATE’S REBUTTAL TO AT&T’S ARGUMENTS AS TO
THE CONNECTED TENNESSEE DATA

A. The Connected Tennessee Data is Fundamentally Relevant

AT&T asserts that there is “no new evidence” for the Authority to consider and that the
information the Consumer Advocate submitted in the Motion for Reconsideration would “appear
to focus on the adoption or use of broadband technology”. Such characterizations do not survive
scrutiny. Connected Tennessee is a non-profit organization that studies technology issues, including
broadband access and deployment.”® The 2007 Technology Trends Residential Survey, conducted
by Connected Tennessee, is a report that details not only broadband access in the state, but also
residential access to computers and the Internet. The relevant pages the Consumer Advocate has
cited reveal a correlation between household income, education level obtained, race and geography
and whether a household has even basic dial up access to the Internet or even computer ownership.”
The Consumer Advocate has not cited any portion of the report that focuses on broadband
technology.

Past decisions have allowed AT&T to lower the call allowance due to the fact that
alternatives exist from which consumers may obtain phone listing information.” However, the facts
and figures contained in the Connected Tennessee report illustrate a digital divide remains in

Tennessee in terms of even basic technology, let alone broadband access. For this reason it is

20 . ) . .
According to Tennessee Connected’s webpage, both the AT&T and the TRA are listed, along with
several government agencies and private companies, as “partners” with the organization.

2! Motion to Reconsider the Hearing Panel’s Order of July 14, 2008 (July 29, 2008), p. 6-7; Initial Brief in
Support of the CAPD s Motion to Reconsider the Hearing Panel's Order of July 14, 2008 (September 9, 2008), p.
4-5.

*? Docket 06-00232, Order Granting BellSouth Tariff No. 2006-00431 (April 17, 2004) p. 5.
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essential for the Authority to consider that the alternatives to D.A. are not available to all

Tennesseans.

B. The Consumer Advocate Complied with TRA Rule 1220-1-2-.20(1)

In part, AT&T’s assertion that the Connected Tennessee data is not new is true. It has been
on file with the Authority since July 1, 2008 for consideration as a factor for considering Embarq’s
D.A. policy in Docket 07-00269. At the time the Authority denied the Consumer Advocate’s
Complaint & Petition in this docket on June 23, 2008, the Hearing Panel did not have the benefit of
this information on file. As was explained in the Motion to Reconsider, the Consumer Advocate
discovered the existence of the Connected Tennessee residential survey data during the course of
developing pre-filed testimony in Docket 07-00269.2 Rather than rely on dated information on
issues of the availability of technology to Tennessee households, the Consumer Advocate elected
to provide the Hearing Panel with more up to date information collected by Connected Tennessee.

In any event, the TRA rule uses the term “new evidence”, assuming there has been a
proceeding in which evidence had been presented in the first place. No discovery or contested
hearing has taken place in this docket. As the information became available in Docket 07-00269 and
the context in which it was employed was apparent to the Authority, AT&T and the public, the
Consumer Advocate submitted the Tennessee Connected Data in support of the Motion to
Reconsider in this matter as persuasive information for the Hearing Panel to consider. The record
is clear that the Authority has not ruled on the actual merits of the Consumer Advocate’s claims

made in the Complaint & Petition other than concluding they are not yet “ripe.”

2 Motion to Reconsider the Hearing Panel’s Order of July 14, 2008 (July 29, 2008) p. 6.
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CONCLUSION
For the reasons herein, the Consumer Advocate requests that the Authority reverse the Order

of July 14, 2008 and convene a contested case.

RESPECTFULLY SUBMITTED,

o » » L ‘
’\Léc\ P - Ac / }A/v\-i_L
Ryar’ L. McGehee, B.P.R. # 025559, —f‘z_\fl
Assistant Attorney General 7
Office of the Tennessee Attorney General
Consumer Advocate and Protection Division
P.O. Box 20207
Nashville, Tennessee 37202-0207
(615) 532-5512 (phone)
(615) 532-2910 (facsimile)

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Complaint and Petition to
Intervene was served on the p:jg/ below via facsimile, U.S. Mail, hand delivery, commercial

delivery, or e-mail, on the 44y day of September, 2008.

Guy M. Hicks, Esquire

Joelle J. Phillips, Esquire

AT&T of the South Central States, LLC
333 Commerce Street, Suite 2101

Nashville, Tennessee 37201-3300
~

L /M. Z\ / ( )—(/ /u\/\«,(
Ryan L. McGehee -
Assistant Attorney General ' ,)’ /L r

e
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Court of Appeals of Tennessee.
OFFICE OF THE ATTORNEY GENERAL, Con-
sumer Advocate and Protection Division
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TENNESSEE REGULATORY AUTHORITY.
No. M2003-01363-COA-R12-CV.

July 9, 2004 Session.
Nov. 29, 2005.

Appeal from the Tennessee Regulatory Authority,
No. 03-00060.

Paul G. Summers, Attorney General and Reporter;
Michael E. Moore, Solicitor General; and Joe Shir-
ley, Assistant Attorney General, for the appellant,
Office of the Attorney General, Consumer Advoc-
ate and Protection Division.

Henry Walker, Nashville, Tennessee; and Martha
M. Ross-Bain, Atlanta, Georgia, for AT & T Com-
munications of the South Central States, LL.C and
amicus curiae Competitive Carriers of the South, Inc.
J. Richard Collier, Jean A. Stone, and Randal Gilli-
am, Nashville, Tennessee, for the appellee, Ten-
nessee Regulatory Authority.

R. Dale Grimes, Brian Roark, Guy M. Hicks, and
Joelle Phillips, Nashville, Tennessee, for the ap-
pellee, BellSouth Telecommunications, Inc.

WILLIAM C. KOCH, IR., P.J., M.S., delivered the

opinion of the court, in which WILLIAM B. CAIN
and PATRICIA J. COTTRELL, JJ., joined.

OPINION
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Page 1

WILLIAM C. KOCH, IR, P.J., M.S.

*1 This appeal involves the Tennessee Regulatory
Authority's consideration of a tariff filed by Bell-
South Telecommunications, Inc. A group of com-
peting telecommunications providers and the Con-
sumer Advocate and Protection Division of the Of-
fice of the Attorney General filed petitions to sus-
pend the proposed tariff and to open a contested
case proceeding because the tariff was discriminat-
ory and anti-competitive. The Authority considered
the proposed tariff and the requests for a contested
case proceeding at three conferences. After Bell-
South amended the tariff to meet several of the ob-
jections of its competitors and the Consumer Ad-
vocate and Protection Division, the Authority, by
divided vote, declined to suspend the tariff or to
convene a contested case proceeding and permitted
the revised tariff to take effect. On this appeal, the
Consumer Advocate Division and the competing
telecommunications providers assert that the Au-
thority erred by refusing to open a contested case
proceeding regarding their objections to the revised
tariff. They also insist that the Authority's approval
of the tariff is not supported by substantial and ma-
terial evidence. We have determined that the Au-
thority abused its discretion by refusing to open a
contested case proceeding to resolve the contested
issues regarding whether the revised tariff was dis-
criminatory and anti-competitive.

L
On January 3, 2003, BellSouth Telecommunica-
tions, Inc. (BellSouth) filed a tariff with the Ten-
nessee Regulatory Authority (Authority) to intro-
duce its “Welcoming Reward Program.” The pur-
pose of this program was to encourage certain busi-
nesses ' who were not existing BellSouth cus-
tomers to obtain their basic local business service
from BellSouth. The tariff, as originally filed,
offered qualifying businesses a $100 per line/per
location bonus in return for the business's agree-
ment to enter into a twelve-month service contract.

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx ?prit=HTMLE&destination=atp&sv=Split...
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Not Reported in S.W.3d, 2005 WL 3193684 (Tenn.Ct.App.)

The tariff also authorized BellSouth to impose a
charge on customers who terminated their contract
before its expiration. BellSouth envisioned that this
program would last from February 3, 2003 through
May 2, 2003.

FN1. To qualify for this program, a busi-
ness must be located in the Chattanooga,
Knoxville, Memphis, or Nashville metro-
politan calling regions and must not have
an aggregate annual billing exceeding
$36,000 at the time of enrollment.

Approximately three weeks later, a coalition of four
competing telecommunications providers ™2 filed
a petition requesting the Authority to suspend the
“Welcoming Reward Program” tariff and to open a
contested case proceeding. BellSouth's competitors
objected to the “Welcoming Reward Program” be-
cause (1) it discriminated between BellSouth's new
and existing business customers, (2) it required cus-
tomers to enter into long-term service contracts,
and (3) it did not clearly define the conditions on
their ability to resell the program. On January 31,
2003, BellSouth filed a lengthy written response to
the competitors’ objections. On the same day, the
Consumer Advocate and Protection Division of the
Office of the Attorney General (CAPD) petitioned
to intervene. In addition to the issues raised by
BellSouth's competitors, the CAPD asserted that the
tariff “could” (1) create a “price squeeze” ™ and
(2) inappropriately inflate consumer acquisition
costs.

FN2. The coalition included Access Integ-
rated Networks, Inc., Cinergy Communica-
tions Company, Xspedius Communica-
tions, and AT & T Communications of the
South Central States, Inc. All these com-
panies are members of Competitive Carri-
ers of the South, Inc. (CompSouth), a co-
alition of competing local exchange com-
panies.

FN3. A traditional “price squeeze” in-
volves a defendant who, as a monopolist,

Page 3 of 15

Page 2

supplies the plaintiff at one level (e.g.,
wholesale), competes with the plaintiff at
another level (e.g., retail), and seeks to
destroy the plaintiff by holding up the
wholesale price to the plaintiff while de-
pressing the retail price to their common
customers. Town of Norwood v. New Eng-
land Power Co., 202 F.3d 408, 418 (lst
Cir.2000). In more common parlance, a
“price squeeze” refers to a circumstance in
which the combination of high wholesale
prices and low retail prices makes it diffi-
cult for a wholesale customer to compete
with its supplier at the retail level.

*2 The Authority first addressed the competitors'
petitions to suspend BellSouth's “Welcoming Re-
ward Program” tariff at its February 3, 2003 confer-
ence. Procedural ambiguity reigned. The Authority
permitted all parties to make oral presentations ex-
plaining their respective positions. BellSouth in-
sisted that the issues being raised by the CAPD and
its competitors were “wrong as a matter of law” and
that these “bare allegations shouldn't be enough to
derail and delay this tarifft.”For their part, the
CAPD and BellSouth's competitors insisted that the
“Welcoming Reward Program” was discriminatory
on its face, that it violated the Authority's resale re-
quirements, and that it was not a promotional tariff
because it required customers to enter into a long-
term service agreement.

Following a lengthy colloquy between the directors
and the parties, Director Ron Jones asked whether
the Authority had sufficient facts to address the is-
sues being raised or whether there was “some ques-
tion of fact that would warrant going to a [contested
case] proceeding at this point as opposed to taking
all the comments under advisement....” The answers
of both the CAPD and BellSouth's competitors
were equivocal.™*Thereafter, BellSouth, “[i]n the
spirit of compromise and conciliation,” recommen-
ded that the Authority allow its “Welcoming Re-
ward Program” to go into effect while it took the is-
sues raised by the CAPD and the competitors under

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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advisement. The Authority decided to move this is-
sue to the end of its agenda after Director Jones and
Chairman Sara Kyle split over whether to accept
BellSouth's offer.

FN4. The lawyer representing the CAPD
had already observed: “I think that there
could be, especially with regard to some of
the issues, for example, with respect to
whether there's a price squeeze or not....
There could be other areas, but that's one
that leaps to my mind.”The lawyer repres-
enting BellSouth's competitors admitted
that the Directors could go back to their of-
fices and make the calculations regarding
the price squeeze claim and that the issue
regarding differentiating between new and
existing customers was a ‘“question of law
and policy.” However, he added “I would
think you would want a little more re-
search on the legal and policy implications
of what it would mean to start treating new
customers different than existing custom-
ers and how that might affect other dock-
ets.”

When the Authority returned to the “Welcoming
Reward Program,” its staff and the parties stated
that they had been discussing a compromise of
sorts. The compromise involved the immediate ap-
proval of a temporarily modified version of the tar-
iff ™ that would remain in effect while the Au-
thority addressed the concerns about the original
tariff. There was, however, significant ambiguity
regarding the details of the revised tariff and the
procedure that the Authority would use to address
the issues regarding the original tarifft.™ The
lawyers representing the CAPD and BellSouth's
competitors also informed the Authority that they
lacked the authority to accept the compromise at
that time.

FN5. To avoid the suspension of its origin-
al tariff, BellSouth had apparently offered
to reduce the length of the service contract
its customers would be required to sign

Page 4 of 15
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from twelve to three months. Its competit-
ors were skeptical about “the idea of giv-
ing away essentially three months [of] free
service.”

FN6. The Authority's staff stated that the
proposal envisioned that a contested case
proceeding would be opened with regard to
BellSouth's original “Welcoming Reward
Program” tariff in which the Directors
would be given an opportunity to address
the issues raised by the CAPD and Bell-
South's competitors.

The Authority and the parties then turned their at-
tention to the procedural posture of the current pro-
ceeding. After a lengthy discussion among the dir-
ectors, their staff, and the lawyers representing
BellSouth's competitors and the CAPD, Chairman
Kyle stated that the Authority was still trying to de-
termine whether to open a contested case proceed-
ing with regard to the complaints regarding Bell-
South's original “Welcoming Reward Program.”
She also stated that she believed that the Authority
“need]ed] time to analyze and decide if a contested
case is warranted.” Accordingly, she moved that the
proposed compromise plan be permitted to go into
effect and that “this matter be placed back on the
docket for February 18th in order to decide whether
a contested case is warranted.”Director Deborah
Taylor Tate concurred with Chairman Kyle;
however, Director Jones did not. An order embody-
ing the Authority's decision at its February 3, 2003
conference was entered on February 14, 2003.

*3 On February 4, 2003, the day following the
hearing, BellSouth filed a revised “Welcoming Re-
ward Program” tariff reflecting its understanding of
the temporary modifications that the Authority had
agreed to on February 3, 2003. Unfortunately, Bell-
South's understanding of the agreed-upon modifica-
tions did not jibe with the Authority's."™’On Feb-
ruary 11, 2003, both the CAPD and BellSouth's
competitors filed briefs discussing their objections
to BellSouth's original “Welcoming Reward Pro-
gram” and again requesting the Authority to open a

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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contested case proceeding to consider the “serious
legal and regulatory issues” regarding BellSouth's
original and revised tariff. In its February 14, 2003
response to these briefs, BellSouth asserted that the
CAPD and its competitors had “demonstrated no
basis to convene a contested case” and that the Au-
thority should “exercise its discretion and decline to
convene a contested case in this matter.”

FN7. BellSouth's modified tariff filed on
February 4, 2003 required subscribers to
sign a twelve-month contract but permitted
them to cancel the contract within ninety
days of its execution with no termination
liability. However, the Authority's Febru-
ary 14, 2003 order reflected a far different
understanding of the proposed modifica-
tion discussed at the February 3, 2003 con-
ference. It recited that the majority of the
directors voted “[tlo accept a revision to
the Tariff such that subscribing customers
could terminate their agreement with Bell-
South under the Tariff after ninety (90)
days without termination liability....”

The Authority revisited BellSouth's “Welcoming
Reward Program” at its February 18, 2003 confer-
ence. Neither the directors nor the parties spent
much time discussing the need to convene a con-
tested case hearing. Instead, they first addressed the
discrepancy between BellSouth's revised tariff filed
on February 4, 2003 and the Authority's February
14, 2003 order. Then the parties restated their posi-
tions regarding the original “Welcoming Reward
Program” at some length. The discussions focused
chiefly on the “resale” aspects of the original tariff
and the requirement that customers sign a long-term
contract. During this discussion, it was evident that
both Chairman Kyle and Director Tate were urging
BellSouth to make additional concessions to satisfy
the objections of the CAPD and its competitors.FN§

FNS§. At one point, Director Tate pointedly
told BellSouth, “if you aren't willing to
modify the tariff, you know, then you
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maybe put me in a position for a motion
for reconsideration and to vote a different
direction, and that I think that we have pre-
cedent ... to stop the effective date of a tar-
iff and/or to suspend the tariff and move
for a contested case. You know, I don't
know what other options there may be.”

Eventually, BellSouth offered to file yet another re-
vised tariff to address the issues regarding whether
the “Welcoming Reward Program” was a short-
term or long-term promotion and whether the pro-
motional discount offered in the tariff would be
available for resale. Director Tate insisted that the
revisions be filed immediately. On February 20,
2003, Chairman Kyle directed BellSouth to submit
its revised tariff by February 21, 2003 and directed
CAPD and BellSouth's competitors to file their re-
sponses by February 25, 2003. Director Jones ob-
jected to  permitting  BellSouth's  modified
“Welcoming Reward Program” to go into effect
without first deciding whether to open a contested
case proceeding.

On February 21, 2003, BellSouth filed a revised
“Welcoming Reward Program” tariff containing
significant alterations intended to meet the objec-
tions raised by the CAPD and its competitors. Bell-
South extended the duration of the program to make
it a long-term promotion. It required customers to
maintain the contract through the fourth subsequent
billing period and provided that they would receive
the $100 per line credit during the fourth or fifth
subsequent billing period. Finally, the revised tariff
provided that both the underlying service and the
bill credit would be made available to resellers at
the Authority's required wholesale discount.

*4 The response of the CAPD and BellSouth's com-
petitors was tepid. The CAPD continued to argue
that most of the issues it had raised in the earlier
proceedings had not been resolved and requested
the Commission to convene a contested case pro-
ceeding to evaluate these issues. BellSouth's com-
petitors asserted that the revised tariff did not ad-
dress BellSouth's discrimination between new and
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existing customers and argued that “BellSouth is
using its market and financial power in a concerted
effort, not to make money, but to put its competit-
ors out of business.”The competitors also requested
a contested case hearing.™In its February 28,
2003 response to these comments, BellSouth reiter-
ated its opposition to convening a contested case
hearing and insisted that the resale provisions in its
revised tariff were precisely what its competitors
had requested during the February 18, 2003 confer-
ence.

FN9. The attorney representing the com-
petitors noted that “[s]urely, the fifty-plus
pages of filings that have already been
made in this case and the hours of oral ar-
gument at the last two TRA conferences
are sufficient to demonstrate, if nothing
else, that these are serious matters which
the agency is obliged to consider.”

BellSouth's revised “Welcoming Reward Program”
was back before the Authority on March 3, 2003.
While BellSouth's competitors characterized the re-
vised tariff as a “substantial improvement” over the
original tariff, both the competitors and the CAPD
insisted that the revised tariff did not address the is-
sue of discriminating between new and existing
customers ™!° or the unreasonable limitations of
the resale of the promotion and that it did not re-
solve the potential of a price squeeze. The CAPD
also questioned the continuing requirement of long-
term service contracts with termination penalties.
Following a lengthy discussion, the dispute nar-
rowed to (1) the CAPD's request that BellSouth re-
vise the tariff to make it clear that resellers could
sell the program to all new business customers, not
just to new customers who had been BellSouth cus-
tomers, and (2) the competitors’ request that they be
permitted to resell the program not only to their
new customers but also to their existing customers.
While BellSouth agreed to the revision suggested
by the CAPD, it declined to agree to modify the tar-
iff to permit resellers to offer the program to exist-
ing customers.
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FN10. While the original concern had been
BellSouth's discrimination between its new
and existing customers, its competitors
now insisted that they should be permitted
to resell the promotion to their own cus-
tomers as well as to new customers.

Noting that the parties “had ample opportunity to
present arguments for and against convening a con-
tested case,” Director Tate moved to deny Bell-
South's competitors' petition to suspend the
“Welcoming Reward Program” tariff and to open a
contested case proceeding. She also moved to
waive the application of Tenn. Comp. R. & Regs.
1220-4-1-.04 (2003)™* and allow the revised tar-
iff to go into effect immediately. Chairman Kyle
concurred with Director Tate. Director Jones dis-
agreed. In a written dissent filed on April 25, 2003,
Director Jones observed that “the majority injudi-
ciously prevented the attachment of ... [the rights
and protections associated with contested cases]
while simultaneously deciding the merits of the pe-
titioners' claims....”

FNI11.Tenn. Comp. R. & Regs.
1220-4-1-.04 requires that tariffs contain-
ing changes in rates must be filed with the
Authority thirty days before their effective
date unless the Authority waives any por-
tion of the time limit for good cause shown.

IL.

The version of the “Welcoming Reward Program”
ultimately approved by the Authority ended by its
own terms on May 30, 2003. Because the tariff is
no longer in effect, there is no relief this court can
provide either to the CAPD or to BellSouth's com-
petitors  with  regard to  this  particular
program.™!The fact that we can provide no judi-
cial relief to the CAPD or BellSouth's competitors
with regard to the “Welcoming Reward Program”
raises a substantial question of mootness which
must be addressed at the outset.
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FN12. In fact, the “Welcoming Reward
Program™ tariff had expired approximately
two months before the record on appeal
was filed with this court and almost three
months before the first appellate brief was
filed.

*5 The requirements for litigation to continue are
essentially the same as the requirements for litiga-
tion to begin. Charter Lakeside Behavioral Health
Sys. v. Tennessee Health Facilities Comm'n, No.
M1998-00985-COA-R3-CV, 2001 WL 72342, at *5
(Tenn.Ct.App. Jan. 30, 2001) (No Tenn. R.App. P.
11 application filed). A case must remain justi-
ciable throughout the entire course of the litigation,
including any appeal. State v. Ely, 48 S.W.3d 710,
716 n. 3 (Tenn.2001); Cashion v. Robertson, 955
S.W.2d 60, 62-63 (Tenn.Ct.App.1997). A case is
not justiciable if it does not involve a genuine, ex-
isting controversy requiring the adjudication of
presently existing rights. State v. Brown & William-
son  Tobacco Corp., 18 S.W.3d 186, 193
(Tenn.2000); Ford Consumer Fin. Co. v. Clay, 984
S.W.2d 615, 616 (Tenn.Ct.App.1998).

A moot case is one that has lost its justiciability be-
cause it no longer involves a present, ongoing con-
troversy. McCanless v. Klein, 182 Tenn. 631, 637,
188 S.W.2d 745, 747 (1945); County of Shelby v.
McWherter, 936 S.w.2d 923, 931
(Tenn.Ct.App.1996). A case will be considered
moot if it no longer serves as a means to provide
some sort of judicial relief to the prevailing party.
Knott v. Stewart County, 185 Tenn. 623, 626, 207
S.W.2d 337, 338-39 (1948); Ford Consumer Fin.
Co. v. Clay, 984 S.W2d at 616. Determining
whether a case is moot is a question of law. Charter
Lakeside Behavioral Health Sys. v. Tennessee
Health Facilities Comm'n, 2001 WL 72342, at
*5.0rlando Residence, Ltd. v. Nashville Lodging
Co., No. MI1999-00943-COA-R3-CV, 1999 WL
1040544, at *3 (Tenn.Ct.App. Nov. 17, 1999) (No
Tenn. R.App. P. 11 application filed).

When a case is determined to be moot and when it
does not fit into one of the exceptions to the moot-
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ness doctrine, an appellate court should ordinarily
vacate the judgment below and remand the case to
the trial court with directions that it be dismissed.
Ford Consumer Fin. Co. v. Clay, 984 S.W.2d at
617;Mcintyre v.. Traughber, 884 S.W.2d 134, 138
(Tenn.Ct.App.1994). However, if the case falls into
one of the recognized exceptions to the mootness
doctrine, the appellate court has the discretion to
reach the merits of the appeal in spite of the fact
that the case has become moot. Alliance for Native
Am. Indian Rights in Tenn., Inc. v. Nicely, No.
M2002-02555-COA-R3-CV, 2005 WL 1111192, at
*3 (Tenn.Ct.App. May 10, 2005)perm. app. denied
(Tenn. Oct. 17, 2005).

The courts have recognized several exceptions to
the mootness doctrine. The three most common ex-
ceptions include: issues of great public importance,
FN13 issues affecting the administration of
justice,FN14 and issues capable of repetition yet
evading review.™™3The  courts invoke the
“capable of repetition yet evading review” excep-
tion only where (1) there is a reasonable expecta-
tion that the official act that provoked the litigation
will occur again, (2) there is a risk that effective ju-
dicial remedies cannot be provided in the event that
the official act reoccurs, and (3) the same com-
plaining party will be prejudiced by the official act
when it reoccurs. A mere theoretical possibility that
an act might reoccur is not sufficient to invoke the
exception. Rather, there must be a reasonable ex-
pectation or a demonstrated probability that the
same controversy will recur involving the same
complaining party. Alliance for Native Am. Indian
Rights in Tenn., Inc. v. Nicely, 2005 WL 1111192,
at *4 (citing Murphy v. Hunt, 455 U.S. 478, 482,
102 S.Ct. 1181, 1184 (1982)).

FNI13.E.g, State ex rel McCormick v.
Burson, 894 S.w.2d 739, 742
(Tenn.Ct.App.1994); Dockery v. Dockery,
559 S.W.2d 952, 955 (Tenn.Ct. App.1977).

FN14.New Rivieria Arts Theatre v. State,
219 Tenn. 652, 658, 412 S.W.2d 890, 893
(1967); Mcintvre  v.  Traughber, 884
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S.W.2d at 137.

FNI15.Bemis Pentecostal Church v. State,
731 S.W.2d 897, 903 (Tenn.1987); State ex
rel. Dean v. Nelson, 169 S.W.3d 648, 652
n. 4 (Tenn.Ct.App.2004); Mayhew v.
Wilder, 46 S.W.3d 760, 778
(Tenn.Ct.App.2001).

*6 We have determined that this case fits within the
exception to the mootness doctrine for issues that
are capable of repetition but which will effectively
evade judicial review. First, the comments of two
of the directors in this case reflect their, and we
presume the Authority's, settled intention to follow
this procedure in the future with regard to tariffs
filed by telecommunications companies. Second,
should the Authority follow this sort of procedure
with regard to future objections to relatively short-
term tariffs, it is essentially inevitable that this
court will be unable to review the Authority's de-
cision until after the tariff has gone into effect and
has probably expired. Third, in these circumstances,
the interests of the CAPD and the competitors of
the telecommunications company filing the tariff
could be prejudiced by the procedure the Authority
uses to consider their petition to stay the tariff and
to conduct a contested case hearing. Accordingly,
we have determined that the issues raised by the
CAPD and BellSouth's competitors qualify as a
matter capable of repetition yet evading review.

II1.

The central issue in this case involves the Author-
ity's decision to allow BellSouth's revised
“Welcoming Reward Program” tariff to go into ef-
fect without first opening a contested case proceed-
ing to address the complaints that the tariff was dis-
criminatory and anti-competitive. The CAPD and
BellSouth's competitors argue that the Authority
abused its discretion by denying their petitions to
suspend the tariff and to open a contested case pro-
ceeding. BellSouth and the Authority respond that a
contested case proceeding was unnecessary and
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would have only delayed eligible business custom-
ers from being able to benefit from the program's
lower rates. We have determined that the petitions
filed by the CAPD and BellSouth's competitors
raised factual and policy issues that should not have
been resolved without a contested case proceeding.

A.

The mid-1990s witnessed a fundamental change at
both the federal and state level with regard to the
regulation of the telecommunications industry. The
impetus for these changes was a desire to promote
increased competition, to reduce regulation, and to
encourage the rapid development of new telecom-
munications technologies. Tenn.Code Ann. §
65-4-123 (2004); BellSouth Telecomms., Inc. v.
Greer, 972 S.W.2d 663, 671 n. 21
(Tenn.Ct.App.1997). Accordingly, in addition to
the traditional rate-making procedures, Tennessee's
new Tennessee Regulatory Authority was em-
powered to utilize “alternative forms of regulation
for telecommunications services and telecommunic-
ations services providers.”Tenn.Code Ann. §
65-4-123. The most significant regulatory changes
involved the procedures for setting or changing
rates for existing or new telecommunications ser-
vices.

Rate-making is essentially a legislative function
that has been entrusted to the Authority. Southern
Bell Tel & Tel. Co. v. Tenn. Pub. Serv. Comm'n,
202 Tenn. 465, 486, 304 S.W.2d 640, 649 (1957);
Consumer  Advocate  Div. v. Bissell No.
01A01-9601-BC-00049, 1996 WL 482970, at *4
(Tenn.Ct.App. Aug. 28, 1996) (No Tenn. R.App. P.
11 application filed); Tenn. Cable Television Ass'n
v. Tenn. Pub. Serv. Comm'n, 844 S.W.2d 151, 159
(Tenn.Ct.App.1992). Beginning in 1995, the pro-
cess for setting and changing rates for new and ex-
isting telecommunications services was modified to
provide greater flexibility, less oversight, and more
self-determination to the competing telecommunic-
ations services providers. The new process envi-
sions that telecommunications services providers
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will be able to change or add services or change
rates without first obtaining the Authority's approv-
al.

*7 The new process permits telecommunications
services providers to file tariffs with the Authority
defining the new or changed service or
charge.FN16 These tariffs must be filed well in ad-
vance of their proposed effective date to give notice
of the provider's intentions to the Authority, the
public, and other telecommunications services pro-
viders.™7Unless the Authority suspends the tar-
iff, it becomes effective automatically, and once it
becomes effective, the tariff has the force of law
and is binding on the provider and its customers.
GBM Commc'ns, Inc. v. United Inter-Mountain Tel.
Co., 723 S.W.2d 109, 112 (Tenn.Ct.App.1986).

FN16.Tenn.Code Ann. § 65-5-102(2004)
empowers the Authority to require all pub-
lic utilities to file these tariffs.

FN17. For example, a tariff that changes
an existing tariff must be filed thirty (30)
days before its effective date unless the
Authority waives all or part of the time.
Tenn. Comp. R. & Regs. 1220-4-1-.04.

Merely filing a proposed tariff does not trigger a
contested case proceeding. However, any interested
person may object to the proposed tariff by filing a
timely written complaint stating with some spe-
cificity the nature of the person's interest, the
grounds for objecting to the proposed tariff, and the
relief sought. Tenn. Comp. R. & Regs.
1220-1-2-.02(4) (2000); see alsocTenn. Comp. R. &
Regs. 1220-4-8-.09(a) (2003). The provider that
filed the proposed tariff has a right to respond to
the complaint. Tenn. Comp. R. & Regs.
1220-1-2-.02(4). Thereafter, the Authority has the
discretionary authority to decide whether the com-
plaint raises legal or factual issues that require a
contested case proceeding or whether the tariff
should be permitted to go into effect. Tenn.Code
Ann. § 65-5-103 (2004); Tenn. Comp. R. & Regs.
1220-1-2-.02(4); Consumer Advocate Div. v. Greer,
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967 S.W.2d 759, 763-64 (Tenn.1998). The Author-
ity may also suspend the proposed tariff pending its
decision regarding the need for a contested case
proceeding. Tenn.Code Ann. § 65-5-101(c)(3)
(Supp.2005);  Tenn. Comp. R. &  Regs.
1220-4-1-.06(5) (2003).

No statute or regulation prescribes how the Author-
ity should decide whether to open a contested case
proceeding with regard to a proposed tariff. The
Authority may “investigate” the complaint to de-
termine whether it has merit.Tenn.Code Ann. §
65-4-117(a)(1) (2004); Tenn. Comp. R. & Regs.
1220-4-8-.09(2)(b) (2003). Thereafter, the Author-
ity may either enter an order dismissing the com-
plaint or petition, Tenn. Comp. R. & Regs.
1220-1-2-.02(5), or it may open a contested case
proceeding regarding the proposed tariff. If the Au-
thority decides to open a contested case proceeding,
it may also permit the person or persons who filed
the complaint or petition challenging the tariff or
other interested persons to intervene. Tenn.Code
Ann. § 4-5-310 (2005); Tenn.Code Ann. § 65-2-107
(2004); Tenn. Comp. R. & Regs. 1220-1-2-.02(4).

The process used by the Authority to decide wheth-
er to open a contested case proceeding to review a
proposed tariff is not itself a contested case pro-
ceeding. Accordingly, at least at this particular
point in the process, the Authority is not required to
follow the procedures in either Tenn.Code Ann. §§
65-2-107 to -119 or Tenn.Code Ann. §§ 4-5-301 to
-321 (2005). However, some questions exist regard-
ing the application of these statutes to the judicial
review of the Authority's decisions.

*8 The first question involves the court where judi-
cial relief should be sought. Petitions for review are
ordinarily filed in the Chancery Court for Davidson
County “unless another court is specified by stat-
ute.”Tenn.Code Ann. § 4-5-322(b)(1)(A). The Uni-
form Administrative Procedures Act itself provides
for judicial review by different courts with regard
to the final decisions of five agencies. For four of
these agencies, the statute explicitly states that the
decisions must arise from contested case proceed-
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ings ™18 However, the statute does not explicitly
limit judicial review of the Authority's decisions to
decisions arising from contested case proceedings.
Tenn.Code Ann. § 4-5-322(b)(1)}B)(iii) provides
that “[a] person who is aggrieved by any final de-
cision of the Tennessee regulatory authority ... shall
file any petition for review with the middle division
of the court of appeals.”(emphasis added).

FNI18. These include final decisions by the
Department of Human Services, the De-
partment of Children's Services, and the
State Board of Equalization. Tenn.Code
Ann. § 4-5-322(b)(1)(B)(1) & (iii). Also in-
cluded are final decisions regarding the
provision of special education services.
Tenn.Code Ann. § 4-5-322(b)(1)(B)(ii).
Proceedings involving special education
services are deemed to be contested case
proceedings.Ogden v. Kelly, 594 S.W.2d
702, 704 (Tenn.1980).

We must presume that the General Assembly inten-
tionally omitted the “contested case” limitation
with regard to appeals from the Authority's de-
cisions.Powell v. Blalock Plumbing & Elec. &
HVAC, Inc., 78 S.W.3d 893, 8§97 (Tenn.2002); State
v. Godsey, 60 S.W.3d 759, 778 (Tenn.2001). In the
absence of the limitation, all appeals from the Au-
thority's final decisions must be filed with this court
whether or not they arise from a contested case pro-
ceeding. Accordingly, the Authority's decision to
decline to stay or to open a contested case proceed-
ing to review a proposed tariff is appealable dir-
ectly to this court under Tenn.Code Ann. §
4-5-322(b)(1)(B)(iii).

The second question involves the standard of re-
view that should be used in cases of this sort. While
the Tennessee Supreme Court determined in Con-
sumer Advocate Div. v. Greer that the Authority
had discretion to determine whether to convene a
contested case proceeding to review a proposed tar-
iff, it did not address how these discretionary de-
cisions should be reviewed. It is not clear whether
the court had in mind the common law “abuse of
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discretion” standard of review N or some other
standard of review such as Tenn.Code Ann. §
4-5-322(h).

FN19. Under the ‘“abuse of discretion”
standard of review, a decision-maker ab-
uses its discretion “when it applies an in-
correct legal standard or reaches a decision
which is against logic or reasoning and
which causes an injustice to the complain-
ing party.”Doe I ex rel Doe I v. Roman
Catholic Diocese of Nashville, 154 S.W.3d
22, 42 (Tenn.2005). We have also pointed
out that a decision-maker abuses its discre-
tion when the decision is based on a misap-
plication of controlling legal principles or
a clearly erroneous assessment of the evid-
ence. Overstreet v. Shoney's, Inc . 4
S.W.3d 694, 709 (Tenn.Ct.App.1999).

Tenn.Code Ann. § 4-5-322(h) is found in the stat-
utes governing contested case proceedings. Accord-
ingly, it might seem, at least on first reading, that
Tenn.Code Ann. § 4-5-322(h) is not applicable in
cases of this sort because the Authority did not con-
duct a contested case proceeding to determine
whether it should open a contested case proceeding
to review a tariff. However, Tenn.Code Ann. §§
4-5-301 to -325, while directed primarily toward
contested cases proceedings, contains procedural
directions applicable to other types of proceedings.

We have already pointed out one example of
Tenn.Code Ann. § 4-5-322's application to agency
actions that are not contested case
proceedings.Tenn.Code Ann. §
4-5-322(b)(1)(B)(iii) requires that appeals from
“any final decision” by the Authority must be ap-
pealed to this court. The standard of review in
Tenn.Code Ann. § 4-5-322(h) is another example.
Like Tenn.Code Ann. § 4-5-322(b)(1)(B)(iii), the
statutory standard of review in Tenn.Code Ann. §
4-5-322(h) is not explicitly limited to the review of
decisions in contested case proceedings. It simply
refers to “the decision of the agency.” Accordingly,
we have determined, that the proper standard of re-
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view for “petitions for review” filed in this court
pursuant to Tenn.Code Ann. § 4-5-322(b)(1)(B)(iii)
is the one found in Tenn.Code Ann. § 4-5-322(h).
Therefore, we will review the Authority's decision
to decline to stay or to open a contested case pro-
ceeding to review BellSouth's “Welcoming Reward
Program” tariff using Tenn.Code Ann. §
4-5-322(h).F20

FN20. We also note that five specific re-
view criteria in Tenn.Code Ann. §
4-5-322(h) are essentially specific mani-
festations of the sort of decision-making
that would be considered an “abuse of dis-
cretion.” Acting in violation of constitu-
tional or statutory provisions [Tenn.Code
Ann. § 4-5-322(h)(1) ] would clearly con-
stitute an “abuse of discretion,” as would
acting in excess of the decision-maker's
statutory authority [Tenn.Code Ann. §
4-5-322(h)(2) ], using an unlawful proced-
ure [Tenn.Code Ann. § 4-5-322(h)(3) ], or
making a decision that is unsupported by
the evidence [Tenn.Code Ann. §
4-5-322(h)(5) 1.

B.

*9 It is now well established that the Authority is
not required to open a contested case proceeding
whenever it receives a complaint or petition chal-
lenging a proposed tariff. The Tennessee Supreme
Court has determined that the Authority may exer-
cise its discretion to determine whether a contested
case hearing is warranted. Consumer Advocate Div.
v. Greer, 967 S.W.2d at 763. However, the court
has yet to address the breadth of the Authority's dis-
cretion or the process the Authority may use to ex-
ercise its discretion. These questions are before us
now.

Prior cases have recognized that the Tennessee
General Assembly has given the Authority practic-
ally plenary power over the telecommunications
services providers subject to its jurisdiction. Con-
sumer Advocate Div. v. Greer, 967 S.W.2d at
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Tenn. Cable Television Ass'n v. Tenn. Pub. Serv.
Comm’'n, 844 S.W.2d at 159. However, the Author-
ity's discretion is not without limits. Any regulatory
action the Authority takes must be the result of an
express grant of authority by statute or must arise
by necessary implication from an express grant of
authority. BellSouth Adver. & Publ’'g Corp. v. Tenn.
Regulatory Auth., 79 S.W.3d 506, 512 (Tenn.2002);
Tenn. Pub. Serv. Comm'n v. Southern Ry., 554
S.W.2d 612, 613 (Tenn.1977). Thus, while the Au-
thority's enabling statutes should be construed in
the Authority's favor,™?! they should not be con-
strued so broadly that they permit the Authority to
exercise its power in a manner contrary to law.
Pharr v. Nashville C. & St. L. Ry., 186 Tenn. 154,
161, 208 S.w.2d 1013, 1016 (1948); BellSouth
Telecoms., Inc. v. Tenn. Regulatory Auth.,, 98
S.W.3d 666, 668 (Tenn.Ct.App.2002). The Author-
ity must comply with the statutes and constitutional
provisions governing its procedures. Tenn. Cable
Television Ass'n v. Tenn. Pub. Serv. Comm'n, 972
S.W 2d at 680.

FN21.Tenn.Code Ann. §§ 65-2-121,
65-4-106 (2004).

No statute or regulation prescribes the factors for
the Authority to consider when deciding whether to
dismiss a complaint seeking a contested case pro-
ceeding regarding a proposed tariff. In two cases
where the courts have reviewed the Authority's
denial of a contested case proceeding, the grounds
for the Authority's decision resembled grounds sim-
ilar to those usually raised in a Tenn. R. Civ. P,
12.02 or Tenn. R. Civ. P. 12.03 motion. In one
case, the Tennessee Supreme Court upheld the dis-
missal of a “vague and nonspecific complaint” that
failed to state a claim in accordance with the Au-
thority's pleading rules. Consumer Advocate Div. v.
Greer, 967 S.W.2d at 763. In the second case, this
court upheld the dismissal of a complaint raising is-
sues that the Authority had already addressed. Con-
sumer Advocate Div. v. Tenn. Regulatory Auth., No.
M1999-01170-COA-R12-CV, 2001 WL 575570, at
*6 (Tenn.Ct.App. May 30, 2001) (No Tenn. R.App.
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P. 11 application filed). In both of these cases, the
Authority was not required to resolve any disputed
factual issues regarding the nature or effect of the
challenged tariff, nor was it required to resolve new
legal or policy questions. The complaints were sub-
ject to dismissal as a matter of law.

*10 This case presents an entirely different circum-
stance. Here, both the CAPD and BellSouth's com-
petitors filed complaints that satisfied the Author-
ity's specificity ~ requirements.”"2The issues
raised in the complaints when they were first
filed,FN23 particularly the issue regarding the dis-
crimination between new and existing customers,
had not been previously addressed by the Author- ity.

FN22. Neither the Authority nor BellSouth
claimed that the petitions challenging the
“Welcoming Reward Program™ tariff were
so vague and ambiguous that a more defin-
ite statement was required. Tenn. Comp. R.
& Regs. 1220-1-2-.03(4). Similarly, they
did not assert that the petitions did not al-
lege with sufficient specificity the grounds
for seeking relief, the nature of the relief
sought, and the Authority's jurisdiction to
grant the requested relief.

FN23. After BellSouth revised the
“Welcoming Reward Program” tariff to
make it a long-term promotion, the Au-
thority determined that it had previously
approved one-year service contracts for
similar long-term promotions.

In this proceeding, the Authority went beyond
simply determining whether the petitions filed by
the CAPD and BellSouth's competitors raised mer-
itorious issues regarding the proposed “Welcoming
Reward Program” tariff. Two of the three directors
considering the petitions, implicitly recognizing the
validity of the petitioners' concerns, used the pro-
spect of a contested case proceeding to induce Bell-
South to revise the tariff to address the issues raised
in the petitions. The ploy was partially successful.
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Three “negotiating” sessions with the Authority
produced several revisions to the tariff that ad-
dressed three of the six issues raised by the CAPD
and BellSouth's competitors. The three remaining
issues involved: (1) the price discrimination
between BellSouth's new and existing customers,
(2) the restriction on the resellers' ability to offer
the promotion to their existing customers, and (3)
the requirement that customers enter into a one-year
service contract. The CAPD and BellSouth's com-
petitors continued to insist that these features of the
proposed tariff were discriminatory and anti-
competitive.

The two-director majority addressed these issues
head on in their April 14, 2003 order by treating
them as questions of law rather than as questions of
fact. With no evidence in the record to support their
conclusions, they concluded that the tariff's differ-
entiation between new and existing customers was
not discriminatory.f¥*They based this conclusion
on the representations of BellSouth's lawyers that
new customers and existing customers were not
similarly situated because of self-evident differ-
ences in “marketing costs” and “business opportun-
ities.” However, the record contained no evidence
regarding the difference between the marketing
costs incurred to attract new business customers
and the marketing costs incurred to retain existing
customers or the difference between the business
opportunities with regard to new customers and the
business opportunities with regard to retaining and
expanding the services provided to existing custom-
ers. As far as the present record shows, the distinc-
tions between new and existing customers relied
upon by the Authority and BellSouth could very
well be a distinction without a difference.

FN24. While utilities must offer the same
rates to “all persons alike under the same
conditions and circumstances” they need
not offer the same rates to persons who are
dissimilar, “and any fact that produces an
inequality of condition and a change of cir-
cumstances  justifies an inequality of
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charge.”Southern Ry. Co. v. Pentecost, 205
Tenn. 716, 725, 330 S.W.2d 321, 325 (1959).

The two-director majority did not address the fact
that new customers who sign a service contract as a
result of the “Welcoming Reward Program” be-
come existing customers. Thus, following enroll-
ment, the new customer-existing customer distinc-
tion disappears because all customers are existing
customers. Both the CAPD and BellSouth's com-
petitors pointed out that these “new” existing cus-
tomers would be paying less for their telephone ser-
vice than customers who contracted for the same
service either before or after the promotion. They
also assert that if the Southern Ry. v. Pentecost
standard is applied to customers after they have
contracted for service, the proposed tariff results in
price discrimination between customers who are re-
ceiving the same service.

*11 Likewise, the two-director majority failed to
address the complaints that the final version of the
proposed “Welcoming Reward Program” tariff is
anti-competitive because it prevents resellers from
offering the program to their existing customers.
BellSouth's competitors argued that BellSouth was
using its market power to undermine its competitors
by offering discounted rates while preventing its
competitors from purchasing the same discounted
service and offering it to their existing
customers.FN25BellSouth's response was simply
that its tariff placed the same restrictions on its
competitors when they resold the program that
BellSouth was placing on itself. Notwithstanding
BellSouth's concession that the cost of providing
the program to a reseller's new and existing custom-
ers would be the same, the Authority neglected to
make specific findings regarding whether the re-
striction was anti-competitive.

FN25. The lawyer representing BellSouth's
competitors asserted: “Well, 1 should be
able to buy the offer myself and resell it to
my own customer, and, ironically, that's
the only situation in which BellSouth
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doesn't want that customer. They will want
him if they can serve him directly, but they
don't want him if they have to serve him
through a reseller.”

Discretionary decisions must take the law and the
facts into account.Ballard v. Herzke, 924 S.W.2d
652, 661 (Tenn.1996); Delapp v. Pramn, 152
S.W.3d 530, 538 (Tenn.Ct.App.2004). It was evid-
ent at the March 3, 2003 conference that the parties
continued to disagree about whether the proposed
“Welcoming Reward Program” tariff was discrim-
inatory and anti-competitive and that the record
contained no evidence upon which the Authority
could resolve this dispute. Accordingly, we have
determined that the Authority abused its discretion
by dismissing the petitions to suspend the
“Welcoming Reward Program” tariff and to con-
vene a contested case proceeding without properly
addressing factual issues raised by the complaints.
The CAPD and BellSouth's competitors raised valid
issues regarding the revised tariff's rate discrimina-
tion and potentially anti-competitive effects that
warranted giving them an opportunity to make their
case in the context of a contested case
proceeding.FN26

FN26. The Authority did not err by declin-
ing to open a contested case proceeding
with regard to the claim that the tariff's re-
quirement that customers enter a long-term
service contract was unfair because the
Authority had already approved this fea-
ture in other long-term promotions.

IV.

As a final matter, both the Authority and BellSouth
argue that the CAPD and the competing telecom-
munications services providers waived their right to
challenge the procedure the Authority used to de-
termine whether to convene a contested case pro-
ceeding. They insist that both the CAPD and the
competing telecommunications services providers
conceded during the March 3, 2003 conference that
no further evidence was necessary to enable the
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Authority to act on the merits of their petitions
challenging the “Welcoming Reward Program” tar-
iff. We have determined that the Authority and
BellSouth have misconstrued the remarks of the
CAPD and BellSouth's competitors.

This proceeding amounted to a novel form of regu-
latory alternative dispute resolution. Two of the dir-
ectors viewed it as a means to enable the parties to
narrow or resolve their disagreements regarding
BellSouth's  “Welcoming  Reward  Program”
tariff. FN27Such a proceeding is consistent with the
broad and flexible grant of power to the Authority
to regulate telecommunications services
providers,FN28 and parties to proceedings before
the Authority, like BellSouth, the CAPD, and Bell-
South's competitors, may agree to participate in
such proceedings in lieu of a contested case pro-
ceeding. See Team Design v. Gottlieb, 104 S.W.3d
512, 517 (Tenn.Ct.App.2002) (pointing out that
parties are free to settle their disagreements using
virtually any mutually satisfactory procedure that is
neither illegal nor contrary to public policy).

FN27. One director commented at the
close of the March 3, 2003 hearing that “I
am ... for us coming to consensus rather
than a lengthy, costly, and almost always
time-consuming contested case hearing.
Most of these issues aren't going to be re-
solved in a single hearing. We're in a con-
tinuum here ... [and] I'm hopeful that we
will continue toward consensus build- ing....”

FN28.Tenn.Code Ann. § 65-4-123.

*12 Neither the CAPD nor BellSouth's competitors
abandoned their request for a contested case hear-
ing on their challenges to BellSouth's “Welcoming
Reward Program” tariff. In every document they
filed and in each of the three conferences during
which the Authority considered the tariff, they re-
quested an opportunity to discover and present
evidence supporting their assertions that the tariff
was discriminatory and anti-competitive. At the
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conclusion of the final conference on March 3,
2003, Director Jones asked the lawyers representing
the CAPD and BellSouth's competitors, “[w]hat
more is there to add to this dialogue?”Both respon-
ded that they had nothing further to add.™%

FN29. One lawyer responded, “[t]hree
briefs is enough for me.”The other lawyer
stated: “I would not want to, I guess, com-
promise our ability to do discovery in this
case if a case ... is eventually convened.
With respect to the issue of whether or not
a case should be ... convened ... we have
probably gone beyond the pale on that par-
ticular issue.”

The Authority and BellSouth would have us con-
strue the lawyers' comments as signifying that the
CAPD and BellSouth's competitors not only acqui-
esced in the decision-making process but also con-
ceded that they had no further evidence to present
with regard to their challenges to the “Welcoming
Reward Program” tariff. However, when taken in
context, the lawyers' answers to Director Jones's
question signified only that they had nothing more
to offer with regard to the question of whether the
Authority should open a contested case proceeding.
Waivers of procedural rights should be not pre-
sumed from equivocal conduct or ambiguous state-
ments. In the context of this particular proceeding,
it would be unfair and inappropriate to conclude
that the CAPD and BellSouth's competitors aban-
doned their requests for the contested case proceed-
ing that they had been pursuing for over two
months. Accordingly, we decline to find that either
the CAPD or BellSouth’s competitors waived their
right to challenge the legal propriety of the Author-
ity's decision-making process or its decision to
deny their petitions to suspend the proposed
“Welcoming Reward Program” tariff and to open a
contested case proceeding regarding their complaint
that the tariff was discriminatory and anti-
competitive.

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx?prit=HTMLE&destination=atp&sv=Split...

9/21/2004

3



Page 15 of 15

Not Reported in S.W.3d
Not Reported in S.W.3d, 2005 WL 3193684 (Tenn.Ct.App.)

In summary, we have concluded that the Authority
abused its discretion when it declined to grant a
contested case hearing regarding the challenges that
BellSouth's “Welcoming Reward Program” tariff
was discriminatory and anti-competitive. Therefore,
the Authority's April 14, 2003 order dismissing the
petitions to suspend the tariff and to open a con-
tested case proceeding must be vacated in accord-
ance with Tenn.Code Ann. § 4-5-322(h)(4), and the
case must be remanded to the Authority for further
proceedings consistent with this opinion. We tax
the costs of this appeal to the Tennessee Regulatory
Authority.

Tenn.Ct.App.,2005.
Office of the Atty. Gen. v. Tennessee Regulatory

Authority

Not Reported in S.W.3d, 2005 WL 3193684
(Tenn.Ct.App.)
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