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Re: Docket No. 08-00039
In Re: Petition of Tennessee American Water Company to Change and
Increase Certain Rates

Dear Mr. Collier:

This reflects our comments concerning the proposed modifications to the Protective
Order entered in this case.

As we have previously noted, we are concerned about the use of broad protective orders
to shield from the public information presented to the Authority that its members are being asked
to consider in reaching their decisions. For the reasons set forth in earlier filings by the CAD, in
which we joined and with which we agree, the Protective Order as it now exists is unnecessarily
broad.

We also expressed our opposition to the consideration of an amendment of the Protective
Order through submission of an oral motion by TAWC in Thursday's hearing. We appreciate
your efforts to move things along with a suggested revision, but we do not believe that the matter
was properly raised or that the parties will have had adequate opportunity to address these
important issues. Fundamentally, we believe that the Petitioner is seeking unfair tactical
advantage and is seeking improperly to close portions of what should be a public proceeding and
a public record.

In addition to those general comments, we offer the following:
e Mr. Booher argued Friday afternoon that the definition of "producing party"

should be changed to permit TAWC to declare "confidential" documents
produced or prepared by others. The City of Chattanooga vigorously objects to
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such a change and would like the opportunity to appeal to the panel any decision
to make such a modification.

e We are concerned that the new Section 5 contradicts in numerous respects the
language of the existing Section 3, imposing different requirements for execution
of Nondisclosure Statements and imposing different deadlines and timeframes.
For example, counsel are not required to sign Nondisclosure Statements under the
existing Protective Order, but the new Section 5 apparently would require counsel
and all of the law firm's staff to individually execute such statements. Further, the
new section would require notice to TAWC of the names of consulting experts,
which is contrary to the provisions of Tenn. R. Civ. P. 26.02(4)(B). The present
Order requires counsel to obtain Nondisclosure Statements from such consulting
experts, but does not require disclosure of their identities. The City of
Chattanooga respectfully requests that the existing provisions of Section 3 govern
these issues and that nothing be added to the Order that is inconsistent with
Section 3.

e The revised Section 27 dramatically changes the obligations of the City of
Chattanooga and the CAD concerning public record requests that they may
receive. The present language requires notification to TAWC of the public record
request and permits TAWC to essentially assume the defense of any such
requests. If the Attorney General or the City Attorney, in the exercise of their
official public responsibilities, determines that the public records request is
appropriately made and that the documents should be disclosed under the Act,
they may fulfill their official responsibilities by approving the release of the
documents. The revised Order would require the City and the CAD in every case
to resist a Public Records Act request, even if it was well-taken. Such a
procedure contradicts the intent of the present law, and would appear to clearly
contradict the requirements of the amendment to the Public Records Act that has
recently been passed by the General Assembly as Amendment One to SB3280. A
copy of that bill is attached for convenient reference. The City of Chattanooga
requests that no change be made to Section 27. However, if any change is to be
made that purports to impose a requirement that the City of Chattanooga withhold
documents that the City Attorney determines are, or are likely to be, public
records that should be released, TAWC ought to be required to reimburse all
costs, expenses, and fees incurred by the City of Chattanooga in seeking relief
from the Protective Order from the TRA, in filing a declaratory judgment action,
in defending the lawsuit brought under T.C.A. § 10-7-505 (including any award
of attorneys' fees and expenses under §505(g)), or in any other administrative or
judicial proceeding arising out of the City's compliance with any requirement that
it withhold public records from public release.
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For these reasons, the City of Chattanoogayespectfully requests that no change be made
to the existing protective order.

erfck L. Hitchcock

FLH:kwr
Enclosure
cc: Michael A. McMabhan, Esq. (w/encl)

Ryan L. McGehee, Esq. (w/encl)

Timothy C. Phillips, Esq. (w/encl.)

David C. Higney, Esq. (w/encl.)

R. Dale Grimes, Esq. (w/encl.)

Ross Ian Booher, Esq. (w/encl.)

J. Davidson French, Esq. (w/encl.)

Adam Futrell, Esq. (w/encl.)

Erin Everitt, Esq. (w/encl.)

Henry M. Walker, Esq. (w/encl.)

02423 _00/0801/KWR-000302_1




SENATE BILL 3280

By McNally

- —-AN-ACT-to-amend Tennessee -Code Annotated; Title 8, - ————

Chapter 4; Title 8, Chapter 44 and Title 10,
Chapter 7, relative to open government.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF TENNESSEE:!
SECTION 1. Tennessee Code Annotated, Section 8-44-101, is amended by deleting
subsection (a) énd substituting instéad the following:

(a) Because openness in government supports and enhances public confidence,
discourages abuse, and allows citizens to participate equally in decisions affecting their
lives, the general assembly hereby declares it to be the policy of this state that the
formation of public policy and decisions is public business and shall not be conducted in
secret.

SECTION 2. Tennessee Code Annotated, Section 8-44-102, is amended by adding the
following as a new subsection thereto:

(d) This section shall not be construed as prohibiting discussions or the mere
communication of factual information between individual members of a governing body
where the purpose is to educate members on specific issues._

SECTION 3. Tennessee Code Annotated, Section 8-44-108, is amended by adding the
following as a new subsection thereto;
| (e) Ifthe plaintiff substantially prevails on any part of the claim against the
governing body, the court, in its discretion, may award reasonable attorneys’ fees
against the governing body.
SECTION 4. Tennessee Code Annotated, Title 8, Chapter 44, Part 1, is amended by
adding the following as a new section thereto:

§ 8-44-106.

S§B3280
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(a) The municipal technical advisory service (MTAS) for municipalities and the
county technical assistance service (CTAS) for counties, in order to provide guidance

and direction, shall develop a program for educating their respective public officials

7 éggut the bben meetihgsmlg\;/é cc;dlfledilntﬂnsgchaptér,and how to remain in cbrmpfiéhbe "
with such laws. MTAS shall also develop such a program for members of local planning
commissions created by municipaliies. CTAS shall also develop such a program for
members of local planning commissions created by counties and regional planning
commissions.

(b) The Tennessee School Board Association shall develop a program for
educating elected school board members about the open meetings laws and how to
remain in compliance with such laws. »

(c) Thé utility management review board shall develop a program for board
members of water, wastewater‘and gas authorities created by private act or under the
general law and of utility districts in order to educate such board members about the
open meetings laws and how to remain in compliance with such laws.

(d) The state emergency communications board created by § 7-86-302 shall
develop a program for educating emergency communications disrict board members ‘
about the open meetings laws and how to remain in compliance with such laws.
SECTION 5. Tennessee Code Annotated, Title 8, Chapter 44, Part 1, is amended by

adding the following as a new section thereto: |

§ 8-44-110.

(a) Executive sessions are not required by this part, but may be held by a
governing body for the following purposes:
(1) To discuss the consideration the governing body is willing to offer or

accept when considering the purchase, sale, exchange, lease, or market value of -
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~ real property; provided, however, that the material terms of any contract to
purchase, exchange, or lease real property shall be disclosed in the public

portion of a meeting prior to the execution of the contract. If an executive session

is util-i-z;_c.i_b-ﬁvréuant to thi;exception, in_é&dition to the“ﬁnﬂ‘é}nbers of the governing
body, only persons representing the interests of the governing body in the
transaction may be present during the executive session. This real property

discussion exception shall not apply if:

’

(A) Any member-of the governing body involved in the transaction
has a personal interest in the transaction and attends or participates in
the executive session concerning the real property; or

(B) A condemnation action has been filed o acquire the real
property involved in the discussion;

(2) To discuss strategy in preparation for negotiations between the
governing body and a group of public employees; or

(3) To discuss and evaluate the job performance of the director of
schools with a written evaluation from the discussion that would be made public.
(b)  Nothing in this section requires that a governing body hold a meeting or any

portion of a meeting in closed session.

(c) Before any meeting shall be closed under this section:

(1) A quorum of the governing body shall convene in public. The
presiding officer, or in the case of attorney-client meetings, counsel shall explain
to the members and public assembled the specific statutory or legal exemption

for closing the meeting;
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(2) Members of the governing body shall vote by roll calf in the public
portion of the meeting on whether the closing is necessary. A majority vote shall
be required to go into executive session;

" (3) The presiding officer or counsel representing the governing body shall T
explain to the members of the governing body and any mempbers of the public
present that no other business shall be discussed during the closed session; and

(4) Any meeting or portion of a meeting to be closed pursuant to the
pending litigation or pending controversy exemption shall be conducted by the
lawyer for the governing body who shall:

(A) Advise the members that the meeting is between the lawyer
and the client;

(B) Explain that the meeting is being held for the sole purpose of
relaying confidential client communication and legal advice regarding

pending or anticipated litigation; and

(C) Explain that all comments from the members shall be directed \tf
to the lawyer. ' 5
N
SECTION 6. Tennessee Code Annotated, Section 10;#-503, is amended by deleting Q)
subsection () in its entirety and substituting instead the feflowing: wéb

;})\2/
(1)

(A) Al state, county ghd municipal records shall at all times, during

business hours, be open for pergbnal inspection by any person, and those in charge of
such records shall not refuse/Guch right of inspection, unless otherwise provided by state

law.
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(B) The custodian of a public record or the custodian’s designee shall
promptly make available for inspection and copying any public record not
specifically exempt from disclogure. In the event that is not practicable for the
record to be promptly available|for inspection and copying, the custodian shall
within four (4) business days:

(i) Make such information available to the requestor;

(ii) Deny the request in writing by citing the specific legal
exemption; or

(iii) Furnish a witten acknowledgement of the request and a

statement of the time reasonably necessary to produce such information

or to determine whether the request shall be granted or denied. |
(2) Failure to respond to the fequest as described in subdivision (a)(1) shall
constitute a denial and the person miking the request shall have the right to bring an
action as provided in § 10-7-505.
(3) This se_ction shall not belconstrued as requiring a governmental entity or
public official to sort through files to|compile information; however a person requesting

such information shall be allowed tq inspect the records and retrieve the information.

(4) This section shall not be construed as requiring a governmental entity or
public official to create a record that does not exist; however the redaction of confidential
information from a public record orjelectronic database shall not constitute a new record.

' (5) A governmental entity s prohibited from avoiding its disclosure obligations by
contractually delegating its responsibility of inspecting and copying records to a private
entity.

(6) A governmental entity] or public official shall not require a request for a public

record to be in writing or on a spgcific form unless such request is reasonably
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considered to be complicated and the &ntity or official reasonably determines it may be
necessary to contact the requestor for further information.,

(7} Identification shall only be fequired in retrieving a public record if such record

is féaéah'éb-li/ determined to involve pe soné'l;égﬁ-r-i-ty by the entity or official retrieving-

-sUCh Tetord.

(8) "Public record or records” or “state record or records” means all documents,
papers, letters, maps, books, photographs, microfilms, electronic data processing files
and output, films, sound recordings, or other material, regardless of physical form or
characteristics made or received pursuant to faw or ordinance or in connection with the
transaction of official business by any governmental agency.

SECTION 7. Tennessee Code Annotated, Section 10-7-505, is amended by deleting
the language “citizen of Tennessee” in subsection (a) and substituting instead the language
"person”.

SECTION 8. Tennessee Code Annotated, Section 10~7~505(b), is amended by adding
the fanguage “or circuit court” immediately after the language “chancery court” in the first
sentence. _

SECTVION 9. Tennessee Code Annotated, Section 10~7~505(b), is further amended by
adding the language “or circuit court” after the language "chancery court every time it appears in
the second sentence.

SECTION 10. Tennessee Code Annotated, Title 8, Chapter 4, is amended by adding ':5&

the following sections as a new part thereto: {

| $
8-4-601. w\@

(a) There is creatgd the office of ombudsperson to answer guestions and v
provide information to pubfc officials and the public regarding public records. The role of L)\}J

such office shall also includé collecting data on open meetings law inquiries and
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problems and providing educationﬂal outreach on the open records laws codified in title
10, chapter 7, and the open meetings laws codified in title 8, chapter 44.

(b) The office of ombudspgrson shall answer questions and issue informal

advisory opinions aé -ékpeai{ibusl; ;s-_p;o-s_éiblé.té z;ny“p;r's.c;h“including local gove;nn;ent B
' officials, members of the public atjd the media. State officials shall continue to consuit

with the office of the attorney gengral and reporter for such opinions. Any opinion issued

by the office of the ombudspersor) shall by posted on the office’s web site.

(c) The office of ombudspgrson is hereby authorized to informally mediate and

assist with the resolution of issues\concerning the open records laws codified in title 10,

\4
chapter 7. 3\
8-4-602. IS
(a) There is created an advjsory committee on open government to provide ?
guidance and advice for the office qf ombudsperson. ‘tg
U

(b) The advisory committee|shall consist of six (6)'members to be appointed for \,%’

a term of four (4) years; provided thit the three (3) members listed in subdivisions (b)(1)-

(3) shall be appointed for an initial ter of four (4) years and the three (3) members

listed in subdivisions (b)(4)-(6) shallloe appointed for an initial term of two (2) years. The

advisory committee shall be made up of one (1) member from each of the following

groups who will be appointed by the{comptroller from a list of three (3) nominees (V

X

" submitted from each group:

3
(1) One (1) member from the Tennessee Coalition for Open Government; St{b
(2) One (1) member from the Tennessee Press Association; _ 3\@
(3) One (1) member(from the Tennessee Municipal League; LDQ/
(4) One (1) membey from by the Tennessee County Services

Assaociation;
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(5) One (1) member from the Tennessee School Boards Association; and
(6) One (1) member from Common Cause.
(c) The members shall not réceive compensation for serving on the committee
" but shall be reimbursed for attendanie at meetings in accordance with the
comprehensive travel reg_ulations promulgated by the commissioner of finance and
administration-and approved by the gttorney general.
8-4-603.
(a) The advisory committee,|with the guidance and assi-stance of the office of

ombudsperson, may review and proyide written comments on any proposed legislation

v
~k
3

3

)

regarding the open meetings laws codified in title 8, chapter 44, and the open recards wg
laws codified in title 10, chapter 7. W
]

(b) The office of ombudspefson and the advisory committee shalt provide a

report to the general assembly and|to the governor by March 1 of each year.

SECTION 11. This act §hall take effect July 1, 2008, the public welfare requiring it.
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FILED
Date
Time
Amendment No. 1to SB3280 - Clerk
Comm. Amdt.
Ketron

Signature of Sponsor

AMEND Senate Bill No. 3280* House Bill No. 3637

by deleting all language following the enacting clause and substituting instead the following:
SECTION 1. Tennessee Code Annotated, Section 10-7-503, is amended by deleting
subsection (a) in its entirety and substituting instead the following:
(a)
[©;

(A) All state, county and municipal records shall at all times, during
business hours, be open for personal inspection by any person, and those in
charge of such records shall not refuse such right of inspection, unless otherwise
provided by state law.

(B) The custodian of a public record or the custodian"s designee shall
promptly make available for inspection any public record not specifically exempt
from disclosure. In the event it is not practicable for the record to be promptly
available for inspection, the custodian shall within five (5) business days:

(i) Make such information available to the reqdestor;
(ii) Deny the request in writing or by completing a records request
response form developed by the office of open records counsel. The

response shall include the basis for the denial; or

SA1157
01566472
—1-




(ili) Furnish the requestor a completed records request response form
developed by the office of open records counsel stating the time
reasonably necessary to produce such record or information.

(2) Failure to respond to the request as described in subdivision (a)(1) shall
constitute a denial and the person making the request shall have the rightto bringan
action as provided in § 10-7-505.

(3) This section shall not be construed as requiring a governmental entity or
public official to sort through files to compile information; however a person requesting
such information shall be aliowed to inspect the non-exempt records.

(4) This section shall not be construed as requiring a governmental entity or
public official to create a record that does not exist; however the redaction of confidential
information from a public record or electronic database shall not constitute a new record.

| (5) A governmental entity is prohibited from avoiding its disclosure obligaﬁons by
contractually aelegaﬁng its responsibility to a private entity.

(6) A records custodian méy not require a written request or identification to view
a public record unless otherwise required by statute, but may require a request to
provide -copies of any public record to be in writing or on a form to identify specific
records to be copied. The custodian shall provide a requestor an sstimate of reasonable
costs to provide such copies. If the requestor does not provide contact information, itis -
the obligation of the requestor to return to the custodian to receive the response.

(7) “Public record or records” or “state record or records” means all documents,
papers, letters, maps, books, photographs, microfims, electronic data processing files
and output, films, sound recordings, or other material, regardless of physical form or
characteristics made or received pursuant to law or ordinance or in connection with the

transaction of official business by any governmental agency.

SA1157
01566472
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