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June 23, 2008

Via E-Møil rañ USPS

Mr. Richard Collier
Hearing Officer
Tennessee Regulatory Authority
460 .Tarrres Roberlson Parlcr,vay
Nashville, Tennessee 37243

Re: Docket No. 08-00039
In Re: Petition of Tennessee American Water Company to Change and
Increase Certain Rates

Dear Mr. Coll ier:

This reflects ollr corrrments concerning the proposed modifications to the Protective

Order entered in this case.

As we have previously noted, we are concerned about the use of broad protective orders
to shield from the public information presented to the Authority that its members are being asked
to consider in reaching their decisions. For the reasons set forth in earlier filings by the CAD, in
which we joined and with which we agree, the Protective Order as it now exists is unnecessarily
broad.

We also expressed oul opposition to the consideration of an amendment of the Protective

Order through submission of an oral motion by TAWC in Thursday's hearing. We appreciate
your el'forts to nlove things along with a suggested revision, but we do not believe that the matter
was properly raised or that the parties will have had adequate opportunity to address these

important issues. Fundamentally, we believe that the Petitioner is seeking unfair tactical
advantage and is seeking irnproperly to close portions of what should be a public proceeding and
a pr-rblic record.

in addition to those general comments, we offer the following:

. Mr. Booher argued Friday afternoon that the definition of "producing party"
should be changed to permit TAWC to declare "confidential" documents
produced or prepared by others. The City of Chattanooga vigorously objects to
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such a change and wor.rld like the opportunity to appeal to the panel any decision
to make such a rnodification.

We are concemed that the new Section 5 contradicts in numerous respects the
language of the existing Section 3, imposing different requirements for execution
of Nondisclosure Statements and imposing different deadlines and timeframes.
For example, counsel are not required to sign Nondisclosure Statements under the

existing Protective Order, but the new Section 5 apparently would require counsel
apd all of the law firm's staff to individually execute such statements. Further, the
new section would require notice to TAWC of the names of consulting experts,
which is contrary to the provisions of Tenn. R. Civ. P.26.02(4)(8). The present

Order requires counsel to obtain Nondisclosure Statements from such consulting
experts, but does not require disclosure of theil identities. The City of
Chattanooga respectfully requests that the existing provisions of Section 3 govem

these issues and that nothins be added to the Order that is inconsistent with
Section 3.

Tlre revised Section 27 dramatically changes the obligations of the City of
Chattanooga and the CAD concerning public record requests that they may
receive. The present language requires notification to TAWC of the public record
request and pennits TAWC to essentially assume the defense of any such
requests. If tlie Attomey General or the City Attorney, in the exercise of their
official public responsibilities, determines that the public records request is
appropriately rnade and that the documents should be disclosed under the Act,
they may fulfill their off,rcial responsibilities by approving the release of the
documents. The revised Order would require the City and the CAD in every case
to resist a PLrblic Records Act request, even if it was well-taken. Such a
procedure contradicts the intent of the present law, and would appear to clearly
contradict the requirements of the arnendment to the Public Records Act that has

recently been passed by the General Assembly as Amendment One to 583280. A

copy of that bill is attached for convenient reference. The City of Chattanooga
requests that no change be made to Section 27 . However, if any change is to be
rnade tl'rat pLuports to impose a requirement that the City of Chattanooga withhold
documents that the City Attorney determines are, or are likely to be, public

records that should be released, TAWC ought to be required to reimburse all
costs, expenses, and fees incurred by the City of Chattanooga in seeking relief
frop the Protective Order from the TRA, in filing a declaratory judgment action,
in defending the lawsuit brought under T.C.A. $ 10-7-505 (including any award
of attomeys' fees and expenses under $505(g)), or in any other administrative or
judicial proceeding arising out of the City's compliance with any requirement that
it withhold nublic records from public release.
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For these reasons, the City of Chattano fully requests that no change be made

to the existing protective order.

ôk L. Hitchcock
FLH:kwr
Enclosure
cc: Michael A. McMahan, Esq. (w/encl)

Ryan L. McGehee, Esq. (w/encl)
Timothy C. Phillips, Esq. (w/encl.)
David C. Higney, Esq. (w/encl.)
R. Dale Grimes, Esq. (w/encl.)
Ross Ian Booher, Esq. (w/encl.)
.T. Davidsorr French, Esq. (w/encl.)
Adar.n Futrell, Esq. (w/encl.)
Erin Everitt, Esq. (r.v/encl.)
Henry M. Walker, Esq. (w/encl.)
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SENATE BILL 3280 ]

By McNatly

AN-AOT to-amend Tennessee-Gode Annotated;Title B; - - 
i

Chapter 4; Title 8, Chapter 44 and Title 10, I
Chapter 7, relative to open government.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF TENNESSEE:

SECTION 1. Tennessee Code Annotated, Section 8-44-101, is amended by deleting

subsection (a) and substituiing insiead the following:

(a) Because openness in government supports and enhances public confidence,

discourages abuse, and allows citizens to participate equally in decisions affecting their

lives, the general assembly hereby declares it to be the policy of this state that the

formation of public policy and decisions is public business and shall not be conducted in

eanra f

SECTION 2. Tennessee Code Annotated, Section 8-44-102, is amended by adding the

following as a new subsection thereto:

(d) Thís section shall not be construed as prohibiting discussions or the mere

communication of factual information between individual members of a governing body

r,vhare thc nrrrngss is to edUCate members on Specific iSSUeS.r ¡  ¡ v  l J s ,  u v u v  , v

SECTION 3. Tennessee Code Annotated, Section 8-44-106, is amended by adding the

following as a new subsection thereto:

(e) lf the plaintiff substantially prevails on any part of the claim against the

governing body, the court, in its discretion, may award reasonable attorneys'fees

against the governing body.

SECTION 4. Tennessee Code Annotated, Title 8, Chapter 44, Part 1, is amended by

adding the following as a new section thereto:

$ 8-44-109.

sB32  I  0
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(a) The municipal technical advisory service (MTAS)for municipalities and the

county technical assistance service (CTAS) for counties, in order to provide guidance

and direction, shall develop a program for educating their respective public officials

about the open meetings laws codified in this chapter, and how to remain in compliance

with such laws. MTAS shall also develop such a program for members of local planning

commissions creaied by municipalities. CTAS shallalso develop such a program for

members of local planning commissions created by counties and regional planning

commissions.

(b) The Tennessee School Board Association shall develop a program for

educating elected school board members about the open meetings laws and how to

remain in compliance with such laws.

(c) The utility management review board shall develop a program for board

members of water, wastewater and gas authorities created by private act or under the

general law and of util ity districts in order to educate such board members about the

open meetings laws and how to remain in compliance with such laws.

(d) The state emergency communications board created by $ 7-86-302 shall

develop a program for educating emergency communications district board members

about the open meetings laws and how to remain in compliance with such laws.

SECTION 5, Tennessee Code Annotated, Ti t le 8, Chapter 44,Part  1,  is amended by

adding the following as a new section thereto:

s 8-44-1 1 0.

(a) Executive sessions are not required by this part, but may be held by a

governing body for the following purposes:

(1) To discuss the consideration the governing body is willing to offer or

accept when considering the purchase, sale, exchange, lease, or market value of
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real property, provided, however, that the material terms of any contract to

purchase, exchange, or lease real properly shall be disclosed in the public

porlion of a meeting prior to the execution of the contract. lf an executive session

is utilized pursuant to this exception, in addition to the members of the governing

body, only persons representing the interests of the governing body in the

transaction may be present during the executive session. This real property

discussion exception shall not apply if:

,,, ",T11,i,".ffï:i:J": :::ï:::, :i:ilï::i"'
the executive session concerning the real property; or

(B) A condemnation action has been filed to acquire the real

properly involved in the discussion;

(2) To discuss strategy in preparation for negotiations between the

governing body and a group of public employees; or

(3) To discuss and evaluate the job performance of the director of

schools with a written evaluation from the discussion that would be made public.

(b) Noihing in this section requires that a governing body hold a meeting or any

portion of a meeting in closed session.

(c) Before any meeting shallbe closed underthis section:

(1) A quorum of the governing body shall  convene in public. The

presiding officer, or in the case of attorney-client meetings, counsel shall explain

to the members and public assembled the specific statutory or legal exemption

for closing the meeting;

0rr92072



(2) Members of the governing body shal lvote by rol l  cal l  in the publ ic

portion of the meeting on whether the closing is necessary. A majority vote shall

be required to go into executive session;

(3) The presiding officer or counsel represãnting the governing boãylnãl

explain to the members of the governing body and any members of the public

present that no other business shall be discussed during the closed session; and

(a) Any meeting or portion of a meeting to be closed pursuant to the

pending litigation or pending controversy exemption shall be conducted by the

lawyer for the governing body who shall:

(A) Advise the members ihat the meeting is between the lawyer

and the cl ient:

(B) Explain that the meeting is being held forthe sole purpose of

relaying confidential client communication and legal advice regarding

pending or ant ic ipated l i t igat ion; and

(C) Explain that all comments from the members shall be directed

to the lawyer.

SECTION 6. Tennessee Code Annotated, Section 10; ,503, is amended by deleting

subsection (a) in its entirety and substituting instead the

(a)

(A) All state, county municipal records shall at all times, during

business hours, be oÞen for inspection by any Berson, and those in charge of

e d ï

*éù
ñ

.lÐ

*$
qJ

)*
( 1 )

such records shall not

law.

uch right of inspection, unless othenvise provided by state

0IL92072



(B) The custodian of a record orthe custodian's designee shall

promptly make available for and copying any public record not

specifically exempt from ure. In the event that is not praciicable for the

for inspection and copying, the custodian shallrecord to be PromPtlY

within four (4) business days:

( i )  Make such i ation available to the requestor;

in writing by citing the specific legal( i i )  Deny the

exemption; or

( i i i )  Furnish a n acknowledgement of the request and a

statement of the time nably necessary to produce such information

or to determine the request shall be granted or denied. ,

(2) Failure to respond io the as described in subdivision (a)(1) shall

the request shall have the right io bring anconstitute a denial and the Person

action as provided in $ 10-7-505.

(3) This sect ion shal l  not be

public official to sort through files to

such information shall be allowed

(4) This section shall not

public official to create a record

information from a public record

nstrued as requiring a governmental entity or

information; however a person requesting

inspect the records and retrieve the information.

construed as requiring a governmental entity or

does not exist: however the redaction of confidential

electronic database shall not constitute a new record.

prohibited from avoiding its disclosure obligations by

bility of inspecting and copying records to a private

not require a request for a public

request is reasonably

(5) A governmental entity

contractually delegating its r

entity.

(6) A governmental ent or public official shall

record to be in writing or on a form unless such

0tr92012



considered to be complicated and the þntity or official reasonably determines it may be

necessary to contact the requestor for further information.

(7) ldentification shall only be þquired in retrieving a public record if such record

<úõh-TdOlrd.

. (8) "Public record or records" or "state record or records" means all documents,

hâhêrc lortorc ¡¿p5, books, photographs, microfilms, electronic data processing filesy s H v ,  e '  r v l r v ¡  v r  I  v t e v t l

and output, fi lms, sound recordings, or other material, regardless of physical form or

characteristics made or received pursuant to law or ordinance or in connection with the

transaction of official business by any governmental agency.

SECTION 7. Tennessee Code Annotated, Sect ion 10-7-505, is amended by delet ing

the language "citizen of Tennessee" in subsection (a) and substituting instead the language

"person".

SECTION B. Tennessee Code Annotated, Section 10-7-505(b), is amended by adding

the language "or circuit court" immediately after the language "chancery court" in the first

sentence.

SECTION 9. Tennessee Code Annotated, Sect ion 10-7-505(b),  is further amended by

adding the language "or circuit court" after the language "chancery court every time it appears in

the second sentence.

SECTION 10. Tennessee Code Annotated, Ti t le B, Chapter 4, is amended by adding

the following sections as a new part thereto:

8-4-601.

(a) There is creatþd the office of ombudsperson to answer questions and

provide information to pub(c officials and the public regarding public records. The role of

such ofüce shall also includè collecting data on open meetings law inquiries and

I

I

\"
I

"A
ù
s

a.\
.çv

t\\

J
Ì . S

0r r920" t2

ry



problems and providing eOucatior{àloutreach on the open records laws codified in title
t

10, chapter 7, and the oPen meetþgs laws codified in title 8, chapter 44'

(b) The office of omOuOspþrson shall answer questions and issue informal
' - ' - - ' l

advisory opinions as expeditious[,f as possible to any person including local government

officials, members of the public 
"rf 

O ,n" media. State officials shall continue to consult

I
with the office of the attorney Oenþral and reporter for such opinions, Any opinion issued

I

by the office of the ombudsOersorl shall by posted on the office's web site.

(c) The office of omnuOsOþrson is hereby authorized to informally mediate and

assist with the resolution of issuesþoncerning the open records laws codified in title 10,

ahantar 7
v , , e y L v ,  ¡  .

8-4-602.

(a) There is created an committee on open governmentto provide

ouidance and advice for the office ombudsperson.

(b) The advisory commit shall consist of six (6) members to be appointed for

a term of four (4) years; provided the three (3) members listed in subdivisions (bX1)-

(3) shal l  be appointed for an ini t ia l of four (4) years and the three (3) members

appointed for an initial terrn of two (2) years. Thel is ted in subdivis ions (b)(a)-(6) shal l

advisory committee shall be made of one (1) member from each of the following

.groups who will be appointed by the

submitted from each group:

from a{ist of three (3) nominees

(1 )  One  (1 )member

(2) One (1) member

ihe Tennessee Coalition for Open Government;

rom the Tennesseê Press Association;

(3)  one (1) from the Tennessee Municipal League;

from by the Tennessee County Services(4) One (1) membe

Association;

il
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I
(5) One ('1) member {rom the Tennessee School Boards Association; and

I
(6) One ( '1) member from Common Cause.

(c) The members shall not r$ceive compensation for serving on the committee

nui snatl Ou iuir¡ro"O tor. ätt"nO"n[u uitéutiñés in accorOancjw¡tn tt't"- 
-

comprehensive travel regulations prþmulgated by the commissioner of finance and

administration and approved by the þ,tornuy general.
\

8-4-603.

(a) The advisory committee,lwith the guidance and assistance of the office of

ombudsperson, may review and pro{ide written comments on any proposed legislation

regarding the open meetings laws

laws codif ied in t i t le 10, chapter 7.

in title B, chapter44, and the open records

(b) The office of and the advisory committee shall provide a

report to the general assemblY an

SECTION 1 1. This act shal l  take

the governor by March 1 ofeach year.

July 1, 2008, the public welfare requiring it.
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Amendment No. 1 to SB32E0

Ketron
Signature of SPonsor

FILED
Date

ïime

Clerk

Comm. Amdt.

AMEND Senate Bi l l  No'  3280. House Bi l l  No'  3637

by deleting all language following the enacting clause and substituting instead the following:

SECTION 1. Tennessee Code Annotated, Section 10-7-503, is amended by deleting

subsection (a) in its entirety and substituting instead the following:

\ q /

( 1 )

(A) All  state, county and municipal records shallat al l t imes, during

business hours, be open for personal inspection by any person, and those in

charge of such records shall not refuse such right of inspection, unless othetwise

provided by state law,

(B) The custodian of a public record or the custodian's designee shall

promptly make available for inspection any public record not specifically exempt

from disclosure. In the event it is not practicable for the record to be promptly

available for inspection, the custodian shall within five (5) business days:

(i) Make such information available to the requestor;

(ii) Deny the request in writing or by completing a records request

response form developed by the office of open records counsel. The

resþonse shall include the basis for the denial; or

S A I I 5 ?
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(iii) Furnish the requestor a completed records request response form

developed by the office of open records counsel stating the time

reasonablynecessarytoproducesuchrecordorinformation'

(2) Failure to respond to the request as described in subdivision (a)(1) shall

constitute a denial unJtñu p"rron mat<lng the requesi sfrâiifrav" tfre iigñt to biing an

action as Provided in $ 10-7-505.

(3) This section shall not be construed as requiring a governmental entity or

public official to sort through files to compile information; however a person requesting

such information shall be allowed to inspect the non-exempt records.

(4) This section shall not be construed aS requiring a governmental entity or

public official to create a record that does not exist; however the redaction of confidential

information from a public record or electronic database shall not constitute a new record.

(5) A governmental entity is prohibited from avoiding its disclosure obligations by

contractually delegating its responsibility to a private entity'

(6) A records custodian may not require a wriften request or identification to view

a public record unless otherwise required by statute, but may require a request to

provide copies of any public record to be in writing or on a form to identify specific

records to be copied. The custodian shall provide a requestor an estimate of reasonable

costs to provide such copies. lf the requestor does not provide contact information, it is

the obligation of the requestor to return to the custodian to receive the response.

(7) "Public record or records" or "state record or records" means all documents,

papers, letters, maps, books, photographs, microfilms, electronic data processing files

and output, films, sound recordings, or other material, regardless of physical form or

characteristics made or received pursuant to law or ordinance or in connection with the

transaction of official business by any governmental agency-

sA1 l57
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