FARRIS MATHEWS BRANAN
BOBANGO HELLEN & DUNLAP, PLC

ATTORNEYS AT LAW

HISTORIC CASTNER-KNOTT BUILDING
618 CHURCH STREET, SUITE 300
NASHVILLE, TENNESSEE 37219

Telephone: (615) 726-1200

Jamie R. Hollin Facsimile: (615) 726-1776 Writer's Direct Dial:
jhollin@farrismathews.com 615-687-4243

September 17, 2007

Chairman Eddie Roberson VIAELECTRONICDELIVERY

Tennessee Regulatory Authority filed electronically in docket office  on 09/17/07
460 James Robertson Parkway
Nashville, Tennessee 37243

Re: Turnberry Homes, LLC v. King’s Chapel Capacity, LLC—Docket No.
07-00199,

Dear Chairman Roberson:

Please find the original and 4 copies of the Reply in Opposition to Petition for
Temporary Injunctive Relief filed on behalf of King’s Chapel Capacity, LLC (“KCC”)
enclosed herewith. Accompanying this filing are all pleadings, motions, orders and
transcripts filed on behalf of KCC in the Williamson County Chancery Court--Docket No.
33796 (the “Action”). Pursuant to an agreement between the parties’ counsel and to reduce
unnecessary duplication, Turnberry Homes, LLC will be responsible for submitting all its
pleadings, motions, orders, and transcripts filed in the Action.

If I may be of further assistance in this matter, please do not hesitate to contact me. I

am
Very truly yours,
FARRIS MATHEWS BRANAN
BOBANGO HELLEN & DUNLAP, PLC
Jamie R. Hollin

Enclosure

Cc:  John E. Powell

MEMPHIS DOWNTOWN: One Commerce Square, Suite 2000, Memphis, Tennessee 38103, (901) 259-7100 telephone, (901) 259-7150 facsimile

MEMPHIS EAST: 1100 Ridgeway Loop Road, Suite 400, Memphis, Tennessee 38120, (901)259-7120 telephone, (901)259-7180 facsimile
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BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE
TURNBERRY HOMES, L1.C )
Petitioner, %
V. ; Docket No. 07-00199
KING’S CHAPEL CAPACITY, LIC ;
Respondent. i

RESPONDENT’S REPLY IN OPPOSITION TO
PETITION FOR TEMPORARY INJUNCTIVE RELIEF

The Respondent, King’s Chapel Capacity, LLC (“KCC”), by and through
undersigned counsel, hereby replies in opposition to the Petitioner’s request for a
temporary injunction and respectfully states as follows:

Turnberry Homes, LLC (“Turnberry”) and Ashby Communities, LLC (“Ashby”)
are parties to 3 separate lawsuits pending in the Williamson County Chancery Court (the
“Court”) substantially similar to the Petition for Injunctive Relief filed on behalf of
Turnberry (the “Petition”). KCC recently became a party to 1 of the lawsuits filed by
Turnberry. Turnberry and Ashby have a disagreeable relationship based upon the
interpretation of various rules and contracts applicable to the parties as it relates to the
development of King’s Chapel Subdivision (the “Subdivision”) located in Williamson
County, Tennessee. During all pertinent times described herein, KCC has had no

authority to act in any way which would affect the business relationship of Ashby and

Turnberry.



Turnberry maintains that it cannot obtain use and occupancy permits for Lots
138 and 139 in King’s Chapel without sewer service. KCC has committed no act or failed
in a duty to act that would prevent Turnberry from being issued use and occupancy
permits from the appropriate authorities in Williamson County for Lots 138 and 139.
Lots 138 and 139 in King’s Chapel have access to sewer service. Thus, Turnberry has
suffered no harm which would prevent it from selling the residences located on Lots 138
and 1309.

At the Tennessee Regulatory Authority’s (“Authority”) Conference on September
10, 2007, the panel of Directors raised concerns and questions relative to turning on and
turning off the sewer valve to Lot 138. Turnberry takes the position that it has availed
itself of the remedy of self-help in regard to restoring sewer services to Lot 138.
(Petition, Y 8). Turnberry has never received the required approval to receive sewer
services to Lot 138. Turnberry has commandeered sewer service for itself and has been
misappropriating sewer service without the authority to do so. Once this fact became
known, the sewer valve was shut off immediately. Turnberry has since restored
fraudulently obtained sewer services without permission to do so. Turnberry has never
paid for sewer services to Lot 138—Turnberry is not KCC’s customer. Turnberry’s
misappropriation of sewer service and trespassing on KCC’s property is violation of
Tennessee law.

WASTEWATER SYSTEM DEVELOPMENT

KCC caused the King’s Chapel wastewater system to be designed to serve its
proposed residential subdivision. The design of the wastewater system was then
approved by TDEC and the Williamson Water & Wastewater authority. After

application and a review of the plan as submitted to the Authority, the Authority granted



KCC a Certificate of Public Convenience and Necessity to operate the wastewater system
in King’s Chapel.

KCC subsequently entered into a contract with Ashby to pay for all construction
costs for the wastewater system to be used on land and lots owned by Ashby. Ashby has
and continues to pay for the complete construction of the wastewater system. Presently,
the treatment and disposal portions of the wastewater system are complete. The
collection system is 40% complete. As Ashby decides which area and lots to build-out
the collection system, Ashby contributes the collection system to KCC (Contribution-In-
Aid-of-Construction), allowing KCC to provide wastewater service. In other words,
Ashby must first make sewer facilities available before KCC is capable of providing
service to any lot in King’s Chapel. Once the collection system is dedicated to KCC for
specific lots and land, it becomes KCC property and KCC provides continual wastewater
service. The relative issues between Turnberry and Ashby over whether lots owned by
Turnberry in King’s Chapel receive initial wastewater service are currently pending
before the Court.

Turnberry has been a customer of KCC only on its model home that was sold
several months ago to a homeowner. For that lot, Turnberry paid for sewer service
because the house was occupied by a sales agent and utilized by prospective homebuyers
during the day. Although Ashby instructs KCC as to when a lot is ready to be connected
to the system, KCC and its agents or employees are responsible for all inspections and
turning on the connection valve. KCC inspects the collection tank for construction

debris and in several cases the collection tanks need to be pumped before KCC allows

* Docket No. 04-00335.



the initial connection requested by Ashby. In fact, the Turnberry Model Home
collection tank had to be pumped because of construction debris.

Turnberry, on its own and without any authorization, turned the collection valve
to the on position on Lot 138 allowing any possible construction debris to enter the
collection, treatment, and disposal systems. Once this became known, KCC turned this
valve off. Turnberry has constructed homes on 22 other lots in King’s Chapel, but has
never had wastewater service or connection valves turned on until the collection tanks
were inspected and a homeowner/customer purchases the property and executes a
sewer service subscription agreement.

PETITION FOR INJUNCTIVE RELIEF

KCC hereby responds to the correspondingly numbered paragraphs as set forth in

the Petition:

1. Admitted.

2. Admitted.

3. Admitted that Hang Rock, LLC, Ashby Communities, LLC (“Ashby”) and
KCC are all Tennessee limited liability companies. It is denied that all three of these
entities are “controlled” by Mr. John Powell.

4. Admitted.

5. Admitted that Lot 138 has a collection tank installed on the property. It is
denied that Lot 139 does not have a collection tank installed on the property. Lot 139
has a collection tank installed on the property.

6. Admitted that Turnberry once owned 22 other lots in King’s Chapel.

Denied that Turnberry must purchase collection tanks from KCC or Ashby and that only



Electel could install collection tanks in King’s Chapel. Admitted that Wayne Stine is the
President of Electel. All remaining allegations are denied.

7. Denied that Turnberry purchases collection tanks from KCC. Denied that
Turnberry requested a collection tank from KCC or Ashby for Lot 139. A collection tank
has been installed on Lot 139. Turnberry is not prevented by KCC from obtaining a use
and occupancy permit for Lot 139.

8. Turnberry is misappropriating sewer services from Lot 138. Turnberry
took it upon itself and trespassed on KCC’s property and initiated services without
approval. Turnberry’s allegation that it cannot obtain a use and occupancy permit for
Lot 138 without sewer service is false. Turnberry possesses a use and occupancy permit
for Lot 138.

9. Admitted.

10.  Tunrberry is misappropriating sewer service from KCC for Lot 138.

11.  Admitted.

12.  Admitted.

13.  Denied. The Williamson County Chancery Court did not approve
Turnberry’s application for an injunction.

14.  No response required.

15.  Denied.

16.  No response required.

17.  No response required.

18. Denied.



Respectfully submitted,

FARRIS MATHEWS BRANAN
BOBANGO HELLEN & DUNLAP, PLC

Charles elch Jr., _BPR No. 005593

Jamie R hn BPR No. 025460

618 Church Street, Suite 300

Nashville, Tennessee 37219

Telephone: 615-726-1200

Facsimile: 615-726-1776

Email: cwelch@farrismathews.com
jhollin@farrismathews.com

Attorneys for King’s Chapel Capacity, LLC

Certificate of Service

I hereby certify that a true and correct copy of the foregoing has been placed in
the U.S. Mail, postage pre-paid, addressed to the Petitioner’s attorney, Todd E.
Panther, Esq., and Stephen A. Lund, Esq., Tune, Entrekin & White, P.C., located at
315, Deaderick Street, AmSouth Center, Suite 1700, Nashville, Tennessee, 37238 this
[_ﬁday of September, 2007.
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IN THE CHANCERY COURT FOR WILLIAMSON COUNTY, TENNESSEE
AT FRANKLIN

TURNBERRY HOMES, LLC,
Plaintiff,

V. No. 33796

KING'S CHAPEL CAPACITY, LI.C,

Defendant.

3 .

DEFENDANT'S MOTION FOR CONTINUANCE

The Defendant, King's Chapel Capacity. LLC (“KCC™. by and through
undersigned counsel, respectfully requests a continuance of the hearing in this mafter set
for Monday, August 13, 2007 at 1:30 p.m. As grounds for this motion. KCC respectfully
submits the following:

& KCC is a public utitity as defined by Tenn. Code Ann. § 65-4-101 under
the jurisdiction and subject to the regulatory control of the Tennessee Regulatory
Authority (“Authority”™).  The Plaintiff filed a complaint with the Authority on July 11,
2007 addressing the same issues raised in the Verified Complaint. The complaint with
the Authority 1s currently being investigated and has not been adjudicated:

2. Pursuant to Tenn, Code Ann, § 65-4-104. the Authority has “gencral
supervisory and regulatory power, jurisdiction. and conirol over all public utilitics, and
also over their property. property rights, facilities, and franchises...™

3. Tenn, Code Ann, § 65-4-106 provides that “{tihis chapter [Title 63,

Chapter 4] shall...be given a liberal construction, and any doubt as o the existence or



extent of a power conferred on the authority...shull be resolved in favor of the existence
of the power. to the end that the authority may effectively govern and control the public
utitities under its jurisdiction by this chapter™

4. The Plaintiff"s Verified Complaint is premature since their administrative
remedies have not been exhausied. The Plaintif would have the opportunity to appeat
the Auth.ority‘s ultimate decision pursuant to Tenn, Code Ann. § 65-4-121;

5. On the morning of Wednesday. August 8, 2007, Plaintiff’s counsel
contacted the taw firm of Farris Mathews Branan Bobanpo Hellen & Duntap. PLO
inquiring whether the undersigned counsel would accept service of process for KCC.
Plaintifs counsel knew the undersigned wag not the registerad agent for sorvice of
process for KCC. The Plaintiff has been unable o serve process on KCC's registered
agent, Mr. lohn Powell. since Mr, Powell is and has been out-of-state. The undersigned
agreed to accept service afler conferring with Mr. Powell via telephone. A copy of the
Verified Complaint was delivered on the afterncen of August 8. 2007, Howcever,
Plaintiif's counsel merely informed the undersigned that the service was for a “complaint
for an injunction.” Plaintiff’s counsel omitted the fact that a hearing was set for Monday,
August 13, 2007—less than § days after receipt of service:

b. During the briel tefephone conference between e parties” counsel,
Plamtift's counsel was informed that Mr. Powell, KCU's managing member. was oat-of-
state and otherwise unavailable other than via telephone:

7.

Upen learning of the scheduled hearing daic, undersigned counsel
contacfed Plaintiffs counsel via email reguesting a continuance to alfow KCC a

reasonable time to respond. This request was denied;



8. Mr, Powell has been out-of-state since August 3. 2007—-the detc the
Verifted Complaint was filed in this action:

9. Undersigned counselors returned 1o the office on August 8 2007 from
being out-of-state since August 3. 2007 and have a trial set for Monday. August 13,2007
in another forum in Davidson County;

13 Plaintiff’s counsel is attempting to proceed in this matter by ambushing
KCC and their counsel to the prejudice of KCC. The Plaintift will suffer no barm by a
continuance and must wait to exhaust their administraiive remedies. However, forcing
KCC to participale in a hearing without being able to effectively communicate with its
counselors on less than 5 davs notice and in derogation of appropriste administrative
procedures of the Authority will causc severe harm to KCOC: and

11. Furthermore, Paragraph 27 of the Verified Complaint shows that the
PlaintiT's damages are “$210 per day [in interest] as a result of KCC™s refusal to deliver
a holding tank to Lot 139.” Thus. the Plaintiff has an adeqguate remedy st law that can be
satisfied by money damages as evidenced by its pleading.

WHEREFORE, based upon the (oregoing. the Defendant respectiully requests o
continuance of the August 13. 2007 hearing date set in this matter and an order

dismissing the Plamntifls request for injunctive relief since the Plaintiff has an adeguate

remedy at law.

e



Respecttully submitted.

FARRIS MATHEWS BRANAN
BOBANGO HELLEN & DUNLAP. PLC

C hd Jes BB, We fch. Jr.. BPR No. (005 14
Jamie R. Hollin. BPR No. 023460~

618 Church Street, Suite 300

MNashvilie, Tennessee 37210

Telephone: 615-726-1200

Facsimile: 615-726-1776

Email: cwelchwfarrismathews.com
jhollingrfarrismathews.com
Atieneys for Hung Rock, LLC

By:

Certificate of Service

| herehy certify that a true and correct copy of the foregoing has been hand
delivered to Plaintiff"s attorney, Todd E. Panther, Esq. and Stephen A. Lund, Esq.
Tune, Entrekin & White, PC at a%?}iuamd\ Qtru,a AmSouth Cenfer. Suite 1700,

Nashville, Tennessee 37238, this the ¥/t

day of

L2007,

NOTICE OF HEARING

THES MATTER WILL BE HEARD VIA TELEPHONE CONFERENRCE
ON THURSDAY, AUGUST | 2007 at . FAILURE TO

PARTICIPATE MAY RESULT IN THIS MOTION BEING GRANTED BY
DEFAULT.
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IN THE CHANCERY COURT FOR WILLIAMSON COUNTY, TENNESSEE
i1 RIS e B VAN

=

TURNBERRY HOMES, LLC,
Plaintiff,
V. No. 33796

KING’S CHAPEL CAPACITY, LLC,

Defendant.

T e e

.FUHTY
T

JEPLD____—————L-

AGREED ORDER

This cause came to be heard on August 10, 2007, upon the Defendant's Motion
for a Continuance and upon the Plaintiffs Mation for Permission toc Present Oral
Testimony. Upon a review of the record and argument of counsel, the Court finds as
follows:

1. Due to ongoing litigation in front of the Honorable Robert E. Lee Davies
involving the same or substantiaily similar parties, this cause shouid be tried in front of
Judge Davies;

2, That, because Judge Davies is not available to hear Turnberry Homes'
application for injunctive relief on Monday, August 13, 2007, the hearing should be
continued until Friday, August 17, 2007 at 3:00 a.m.; and

3. That oral testimony at the hearing on Tumnberry Homes' application for
injunctive relief is unnecessary.

It is therefore ORDERED, ADJUDGED, and DECREED that this matier be

transferred to Judge Davies’ docket.

268 992
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FARRIS MATHEWS BRANAN
BOBANGO HELLEN & DUNLAR, PLC

By: %Z%4ﬁ?

(Eharles B. Welch, Jr., BPR N&’ 005593//‘“%/ .
Jamie R. Hollin, BPR No. 0254860

818 Church Street, Suite 300

Nashville, TN 37219

{615) 726-1200

Aftorneys for King's Chape!l Capacity, LLC

CLERK'S CERTIFICATE _
| hereby certify that a frue and exact copy of
foregoing has peen malied or deliverdd to
all parties or counse oifgoord,

8-93-07

Date Clerk & Master // ]
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ENTHE CHANCERY COURT FOR WILLIAMSON (.'{HTN’T\
AT FRANKLIN

TURNBERRY HOMES, LLC,
CHTERED
o £ F e b e bd

Plaintiff,
v,

RINGTS CHAPEL CAPACITY, LLC,

Fd
o
el
wrl
~J§
]
sy

DEFENDANT'S RESPONSE IN OPPOSITION TO THE
PLAINTIFE'S APPLICATION FOR TEMPORARY INJUNCTION

The Defendant. King's Chapel Capacity, LLC (*KCC™). by and through undersigned
counsel, pursuant o Tenn. R Civ. PL 63 and Rule 13 of the Local Rules of Practice. respectiully
submits that the Plaintiff" s application for a temporary injunction should he denied. In support of
this response, KOC respeetfully submits the foltowing:

PARTIES

KCC is a Tennessee Timited liability company organized and validly existing under the
laws of the State of Tennessce with 1ts principal place of business located at 1415 Plvmouti
Drive, Brentwoaod, Williamson County. Tennessee. (Powell € 3) Also. KCC 15 g public
uiility as defined by Tenn, Code Ann. § 63-4-101 under the jurisdiction and subject to the
regulatory control of the Tennessce Regulatorv Authority CAutberinn™y (Powell AT 9 4y
Tumberry Homes, LLC (Tumberry Homes™ 15 a Tennessee limited habilitv company
organized and vahidly existing under the laws of the State of Tennessee with its principal place of
husiness located at 210 Jamestown Park, Suite 102, Brentwood, Williamson County, Tennessec.

(Verified Complaint 9 1),



JURISDICTION

Turnberry Homes filed a complaint with the Authority on July 11, 2007 addressing the

exact same 1ssues raised m the Verified Complaint, {(Powell A1 § 61 Anached as Exhibit A
and incorporated herein by reference s a wrue and correct copy of the Plaintfi’s complaint filed
with the Authority, The complaint with the Authority 1s currently being investigated and has not
been adjudicated. (Powell AfT. 97

Pursuant to Tenn. Code Anm, § 65-4-104. the Authority has “peneral supervisory and
regulatory power, jurisdiction. and control over all public wiilittes. and also aver their property.

property rights. facilities, and franchises....” Furthermore, Tenn Code Ann, § 65-4-106 provides

“lthis chapter |Tide 630 Chapter 4] shall.be given a liberal
construction, and any doubt as to the existence or extent of & power
conterred on the authority..shall be resolved in favor of the
existence of the power. to the end that the authority may
effectively govern and (“mﬂmi the public unilines under s
jurisdiction by this chapter

fumberry Homes™ Vertiied Complaint is premature since thelr administrative remedies have 1ot
been exhausted,  Turnberry Homes would have the opportunily fo anpeal the Anthority's
2 J i .

ulimate decision pursuant to Tenn, Code Ann § 65-4-121 Tenn. Code Ann. & 63-4-121

nrovides:

“laly appeal. order. decision. ruling or action of the authority
affecting any utility as defined in § 635-4-101. shall be filed in a
court of record of competent jurisdiction in the cnunty m which the
dispute or matters in controversy arose,...”

The Tennessee General Assembly has “signaled its clear intent o vest in ihe [Authonty]

pracucally plenary authority over the utiliies within its iurisdiction.™ T

Television Ass'n v, Tennessee Public Service Comm'n. 844 SW.2d 1310 159 (Tenn. Ct App.

1o



1992} perm. app. denjed (Tenn. Dec. 7. 1992). *Where there is ap administrative procedure
provided by statute, one claiming to have been injured must first comply with provisions of such

administrative statute.”  Swate v. Youkum. 297 SW.2d 635, 641 (Tenn. 19565 Accordingly.

Turnberry Homes must walt to exhaust its admimstrative remedies before the Authority mstead
©f being allowed to forum shop from place-to-place in derogation of the clear delegation of
jurisdiction and authority aver public utilives by the legislature to the Authorily,
FACTS

K{'C is the owner and operator of an onsite sewer svstem for King's Chapel Subdivision
(“¥ing's Chapel™) locaied in Williamson Countv. Tennessee. (Powell ALT 4 3) RCC isa
public utility as defined by Tenn. Code Ann, § 65-4-101. (Powell Aff. 9§ 4). KCC was issued a
Certificate o Public Convenience and Necessity by the Auathority in Docket No. 04-00335 (o
provide wasiewater gervices to an area in Willlamson County. Tennessee known as Ashby
Communities—-iater to be named King's Chapel. (Powell ALY € 5). Ashby Communities, LLC
(“Ashby™) the Developer in King's Chapel, arranged for the design and construction of the
wastewater (reaiment system (the “System’™} to take place and. paid for ail labor. materials. and
cquipment necessary for the construction of the Svstem in King's Chapel. (Poweil AffL ¥ 10}
On September 20, 2003, Ashby and KCC entered into a Wastewater Treatment Pacility Service

Agreement (the “Agreement™), (Powell Aff ¢ 11). Attached as Fxhibit B and incorporated

herein by reference is o true and correct copy of the Agreement.
Pursuani to the terms of the Agreement. by reversionary warranty deed. Ashby must
convey the System and the land necessary 1o operate the Syvstem in King's Chapel to KOC

subject to certain contractual restrictions when the Svstem is complete. (Powell Aff § 12),

Nvstem is not complete at this time. (Powell AT & 12). The Agreement between Ashby and

)



ROCC contains many restrictions applicable 1o KCC for the delivery of wastewater services
King's Chapel. The most eritical vestriction in the parties” Agreement is the right to deny nutial
wastewater services or sewerage connections to lots in King's Chapel. The exciusive right to
denv initial wastewater services is held by Ashby, not KCC. (Powell AT § 13). In accordance
with the terms of the Agreement. KCC 18 not authorized (o provide initial wastewater services o

any lots in King's Chapel unless and unul KCC has received express authonzation to do so by

Ashby, (Powell AL S 14) Ashby has not authorized RCC o provide wastewater services for

fots 138 or 139, (Powell AfT € 15y H KCC were 1o provide wastewater services 1o any lots
without authorization from Ashbv, KCC would be in breach of the Aoreement. (Powell AL S

161

Turnberry Homes entered into an agreement (the “Coniract™) with Hang Rock. LLC

{“Hang Rock™ through Hang Rock’s agent, Ashby, to purchase 24 lots ini King's Chape! located

in Williamson County. (Verified Complaint 9§ 5),  Attached as §

= and incorporated
herein by reference is a true and aceurate copy of the Contract. The Plaintifts Exhibit | to its

Verified Complamt omits the Addendum to the Contract, The Plaint!f presented 1o the Cowtin

Turnberry Homes. LELC v, Hane Rock, LLC, Decket No. 33131 ag Exhibit 1 to 1ts Complaint for
Decluratory Judgment the omitted Addendum to the Contract exactly as KOO presents as

Foxhibit € hereto.

Mr. John Powell 1s the managing member of Ashby.  (Powell A€ 21 Turmberry
Homes 15 mvolved in litdgation with Ashby in the Chancery Court for Williamson County.
Tennessee. Docket o, 33291 (the “Action™). (Verified Complaint 4 13}, In the Action. Ashbv
obtamned a temporary restraining order and sought an injunction requiring Turnberry Homes to

tear down a home under consiruction that Ashby claimed violated the Contmct and the



x

Contract’s related design guidelines. (Verified Complaint 9 13). Attached as £

e =

incorporated herein by reference is a wue and correct copy of the Confract’s Revised Design
Guidelines. On February 22, 2007, the Court heard Ashby’s motion for a temporary injunction
fthe “Hearing™). (Verified Complaint § 13). The Court found that Ashin’s motion was not well-

taken. dented the motion, and dissolved the temporary resiraining order. (Verified Complaint §

f—
a2

At the Hearing. the Cowt also found the builder [Tumberry Homes] must ask for
approval of its intended home desion. (See Exhibit ). Attached as Exhibit B and incorporated
herein by reference is a notarized copy of the transcript from the Couwrt’s order from the Hearing
Similarly. the Court found that the Developer [Ashby. the successor-in-interest to Hang Rock]
has the right. pursuant to the Contract {o revise the Contract’s design guidelines. (See Exhibit
Ej. Tumberry Homes built homes on lots 138 and 139 without approval from Ashby.

Not long after the Hearing. in an cffort fo nutigate further. future problems with

Turnberry Homes and to maintain the design infegrity and property values wit hin King's Chapel.

et

Ashby aitempied repurchase Twmnberry Homes™ remaining lots pursuant to the terms ol the

Contract. (Powell AFf 9 201 On March 2. 2007, Ashby wrote & letter to Mr. Richard J. Bell
placing Turnberry Fomes on “Notice of Maierial Default and Notice to Repurchase Lots 138 &

I

1397 (the “Notice™),  (Powell AN 9 2D, Attached as [

ibit ¥ and incorporated herein by
reference Is a true and correct copy of Ashby's March 2. 2007 letter to Mr. Bell, Furthermore,

undersigned counselors sent a letter to the Plaimii{T s counsel on March 30, 2007 informing

Turnberry Homes of the Notice. (Powell AT 9 22), Attached as Exhibit

- and incorporated
herein by reference is a true and correct copy of the March 30. 2007 letter from the undersigned

counselors 1o Plamtifi™s counsell Plaintifi’s counsel replied on Mareh 30, 2007 maintaining the

]



position that Ashbv's claims had no merit. (Powsll AT § 2531 Atached as Exhibit H and
incarporated herein by reference 18 a true and correct copy of the Mareh 30, 2007 reply lefier
from Plantift™s counsel. On April 6. 2007, u
20067 from PlaintiT s counsel informing Turmberry Homes of s numerous violations of the

Contract’s Fevised Design Guidelines,  (Powell Aff 4 24y Attached as Exhibic |

and
incorporated herein by reference is a true and correct copy of the undersianed counseiors’ Apnl
9, 2007 letter and the attachments thereto to Plaintitf™ s counsel.
LAW AND ANALYSIS
Rule 65.04(2) of the Tennessee Rules of Civil Procedure provides:

“la] temporary injunction mav be granted during the pendency of
an action i1t 1s clearly shown by verified complaint. affidavit or
other evidence that the movant’s rights are being or will be
violated by and adverse party and the movant will suffer
immoediaie and irreparable njury. loss or damage pending a final
Judgment in the action. or that the acts or emissions of the adverse
party wilt fend to rcndcr z-;uch foal judement ineffectual ™

In determining whether 1o grant injunctive relief, Tennessce courts constder the following four

factors:

a. whether the movant has shown a strong or substantial bikelthood of success or

prohability of success on the merits:

b, whether the movant has shown irreparable injury:
C. whether the intunction could cause substantial harm (© others: and
d. whether the public interest would be served by Issuing the mjunction,

A THE PLAINTIIT'S CLAIMS HAVE NO MERIT.

Fhe Plaintfls elims are based upon KCC s alleged violations of Tenn. Code Ann, § 63-

1
A

4-115 and Temn. Code Ann. § 65-27-101 et seq. Addressing these statutes in reverse order.



0. has absolutely no application 1o this proceeding and does

not applv to KCC, Tenn. Code Ann, & 65-27-107 et seq. apphes 1o water and waterworks

cornpanies. KOC is not & water or waterworks company. KOO 15 a public utility certificated by

the Authority to provide ¥

wstewater services. Accordingdv. any and all of Plaintiff™s clams

based upon any alleged violation of Tenn. Code Ann. § 63-27-101 et seq. have no ment.

A complete recitation of Tenn, Code Ann, § 63-4-115 provides the following:

“[njo public utli
pr‘....\ .

ctice. o measurement which 1s unjust. upreasonable, unduly
preferential or discriminatory. nor shall any public utiiity provide

LY

¢ shall adopt. maintain. or enforce any regulation.

or maintain anv service that is unsafe. improper. m" inadequate, or
withhold or refuse any service which can reasonably be demanded
and furnished when ordercd bv_the authorice.” (0 mphisis
added).

KCC lacks the authority to imtiate wastewater services and to deliver a collection tanks to any

fots in King's Chapel. Ashby installs coliection tanks and retamns the exclusive right to designate

o KOO the Jots to receive wastewater services, RCC has no obliza

tion to Turmberry Homes.

Forcing KOC 1o deliver a collection tank and (o initate wastewaier services to any ot would

violate KOO s Agreement with Ashby, Ashby has not authorized KCC to provide wastewaler

services (o lots 138 or 139,

Turnberry Homes alleges in Paragraph 17 of the Verified Complaint that its “request for a

holdig {collection) tank is a reasonable request in order (o obtain sewer [wastewaler] services.”

(Verified Complaint. 4 17). Assuming arguendo this is a reasonable request and KCC had the

authority 1o deliver & collection tank and provide wastewater services to lot 1390 the

o

reasonableness of the request alone. apparently relied upon by the Plaintiff. does not entitle

Tumberry Homes to the immediate delivery of a collection tank or the provisioning of

wastewater services, Tenn. Code Ann. § 65-4-113 provides. in pertinent part. that =...(no public



utility shall] withhold or refuse any service which can reasonably be demanded and furnished

when ordered by the authority.” (Emphasis added). KCC has no obligation to Turaberry

Homes,

Not only 18 the Plabniff s claim that it “cannot continue construction on lot 1397 without
merit. it is completely falsz. Artached hereto as Exhibit J and icorporated hevein by reference
is the affidavit and phmo.graph atachments thereto of Mr. Tim Milazo. Mr. Milazo ook 3
photographs of the completely construcied home located on lot 139 on August 10, 2007,
(Milazo AT § 6). Construction on lot 139 is complete. The Plaintiff's failure (o receive a
collection tank for lot 139 has caused no delays in construction. Therefore, the Plaintft"s claim
that it cannot continue construction on lot 159 is false and without merit.

PlaintifTs claim that it “cannot market ot 139 until a holding tank 15 mstalled™ 15 also
without merit. Plaintiff is activelv markeung lot lBt? as evidenced by the sien in the front yard of
lot 139 with the words “Turnberry Homesite #139 Available™ along with a contact person’s
name and telephone number to call for information writien thereon. (BExhibit I Attachments 1.2

1.4,

& 3).

Plainfiff™s claim that it “continues to carry interest on lot 139 in the amount of $210 per
dayv as a result of KCC s refusal to deliver a holding tank to tot 1397 does not meet any factor for
intunctive relief. Besides. the Plaintift would most Likelv have to carry™ interest on ot 139 uotl
the home 1s sold anyway. Thus, if proven to the satisfaction of the Court, the Plaintiff has an
adeguaie remedy at law that can be satisfied by money damaces as evidenced by its pleading
(Verified Complaint, § 271 Based upon the foregoing reasons. the Plaintft's claims have no

meril. much less a substantial hkelihood of success on the meriis.



Plaintifl s over-riding theme throughout its Verified Compiaint is that the actions of My
Powell, Ashbv, and KCC are our of malice, spite. or ill-will toward Turnberry Homes. This s
not rue. As demonsvaied by Exhibits Fothrough [ Mr. Powell and Ashby attemprted 1o reselve

future disacreements with Turnberry Homes, To mamtain design integrite, property values and
= . by pasd i A

its substantial investment in King's Chapel. Ashby soucht its contractual right 10 repurchase jots
138 and 139, Turnberry Homes refused and continues to build homes in King's Chapel in clear
violation of the Contract’s related Revised Design Guidelines.  Ashby has demonsrated 1w
Turnberry Homes ifs numerous vieletions. vet Turnberry Homes does nothing about the
violations.,  Turnberry Homes 1s the author of its own misfortune.  Neither KCC or Ashby is
motivated out of spite for the Plaintff, Planaff s claims have no merit. much iess a strong or
substantial likelihood of success on the merits.

i3 THE PLAINTIFF HAS NOT SHOWN IEREPARADLE INJURY.

The Plaintiffs claim that K.OC has cauged 1t to “carry™ Interest on ot 139, even if proven
to the satistaction ol the Court. can be satishied by money damages.  Similarly, if proven
Planti{f s claim of being unable to market fot 139 can be remedied by money damages,
Injunctive relief 18 not available for the Plaintf{l who has an adequate remedy at law, “Where
there is a full, compiete. and adequate remedy at law Tor an injury. it is not irreparable.” Fort v,
Pixie Ol Co. 95 S.W.2d 931 932 (Tenn. 1936y, The Plaintif™s claims are not irreparable

The Plamtiff™s remaining claim of being restrained from completing construction on lot
1539 15 {alse. The home on lot 139 i complete and s available for sale o any ready, willing, and
able buyer as evidenced by the affidavit of Mr, Milazo and the attachments thereto. (Exhibit J
Milaze Aff. Attachments 1, 20 31 Bven if the Cowt were o find that the Plaintff cannot

continue construction on ot 139 money damages are an adequate remedy easily quantified.

8]



C. ANINJURCTION WILL CAUSE SUBSTANTIAL HARM TO KCC.

KCC does not deliver coltection tanks to lots m King's Chapel. Pursuant ro the terms of
the Agreement between RCC and Ashby. Ashby has the exclusive right to designate to KCC the
lots o be provided wastewater services, If KCC provides services to lor 1390 KCC will be n
violation of 1s Agreement with Ashbyv, KOC has no obligation to Turnberry Homes.

13, THE PUBLIC INTEREST WOULD NOT BE SERVED BY ISSUING
AN INJUNCTION,

This case 15 not a matter of public interest. No homeowners are being refused wastewater
services in King's Chapel. There 1s no threat to other homeowners in King's Chapel that lot 139
has not received a collection tank,  Thus. no public interest would be served by issuing the
imjunction,

CONCLUSION
“Courts do not ook with favor on mandatory injunctions. and thev will rareiv be

t o

oranted.” Growers Warehousing Corn,

LW Sawver Tobaceo Colo 5 Tenn, App, 619, 1492

2074 (Tenn., CtoApp. 1927) cert. denied (Tenn. Dee, 17, 19273 “ltis a general rul

rul rule that a

mandatory injuncoon will not be granted excopt in extreme eases...” Smith v, Rodgers. 677
SW.2d 103 (Tenn, Cto App. 1984 perme. app. demied (Tenn, Aug. 27, 1984). The Cowrt should
deny the Plaintft's application for o mandatory injunction since the Plaintff has an adeguate
remedy at faw and o do so would penalize and cause severe harm to KCC. " A court of eguity
will not ssue a mandatory injunciion to enforce a peralty or work an injusiice upon a

defendant.” Henry County v, Suminers. 547 S.W.2d 247, 251 (Tenn. CL App. 1976) ceri. denied

{Tepn, Oct. 4. 19761,

Based upon the foregoing and the entire record in this cause. King's Chapel Capacitv.

LLC respectiully requests that the Plaint{l™s application for & mandatorv injunction be denied



and the Verified Complaint dismissed. at least untl ns admumstrative remedies have been

exnausted.

Respectivlly subnmurtted.

FARRIS MA THI WS BRANAN
BOBANGO | 1,} BN D
7

Wf

(Thm'f%,:s BisWelcln Jr. BPR \10 103593

Fammic ReflTollin, BIR No. 625460

618 Chureh Street, Swite 300

Nashville, Tennessee 37219

Telephone: M 5-726-1200

Facsimile: 613-726-1776

bmail: cwelchi@farrismathews.com
jhollmigfarrismathews.com

Avtorneys for Ning s Chapel Capaciny, LLC



Ceprfificate of Service

P herehy certify that & true and correct copy of the fore rzomw has heen sent via First Class
U.S. Mail to Plamufts avomey. Todd E. Pe m‘?}f’r Esq. and Stephen AL Lund, Esq. Tune.
Fptrekin & White, PC ¢ @“ #Deaderick Swreet. AmSouth Center. Suite 17600 Nashville.
Tennessee 37238, this thef

[
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FARIIS MATHEWS BRANAN
BOBANGO HELLEN & DUNLAP, PLC

T

‘odd ¥

1 erither, Fsa.

]mm Lotrekin & White, P.C.
a15 Deaderich Street

AmGouth Center, Sulte 1700

I shvnlc, Tennessee 37228-1700

LLC

Dear M, Panther:

We understand that Ashby Communitics, LLC (_ “As
President, '1”13‘i'1f1\ﬁ=1‘ *\,-* H(n‘ﬁes, LLO C'Turmberny™), a Not 1
Kepnrehas ]
of Turnbery's offer to se1l back Lot 138
an or about Moeeh 6. 2007, After confe

Ashby wanted 1o repurchase both Lots 128

3% ‘)'\ ) ‘ﬁ(‘ni 1\ . Rick :>CH

s the expensas of o h amning the buiiding

with our elient, this m{m s rele
1139, not mer (_:‘1_\- Lot 13

Cur chent learned that Turnherry has beann construction on Lots
clearing the lots and cutting down trees. "L"hr:s ngrecment betwesn the part Ses allows .
to i'e'nujrl ge 1}"\\'1("“01&11% By Turnbermed g Cdefault, The various instances of
detornit claimed by Actbvindude, \mmm‘{ Himitation, the shed-roof on Lot 128, bullding the

henme on Lot 147 ins lOlrluf nofihe approv ed elovaiios ), 1. and the lock U((IPI'I‘O\‘ 1 for Lots
1aéand 124.

I‘L“ .

LA

Apparently, Turnberry is unwilling to meet 45 oblieations under U“E terms of the
agreenient.. We gladly welcome vour thoughts on the mutter prior to the init
‘i‘1=ﬂ'h<=1‘ lawsiiits between the partics. Fwouldd appreciaie the opport.

matters with vou very soon,

""H;‘l" (}i
nitv {0 discuss those

Further, Twould appreciate it if we cou id f‘h\ '
snother Loha‘,lz arrow the iss mmm the dec!
this cfternoon unti F\'Iommy morning. Fows

MYEL

b one

dpa tmm and cldu to mest wilh
- - .)le

‘\\“1T he tinane

T, i }’e"n are ava umm today o dise
mattens hevein, [direct vou te call my associate, Jamie =1 9alin,

WTLAT] ]S DY I N o ; [ I A P TR
RIS DOSTN TOMR One Comr ne MU [EERRATII Clemiehis, Ponncece JATCT 03 8 RN e enher, 0] ey
MEAFRNS SART TEO0 Ridrewsy L o Ponad, Baner 00 Mlompliie fowvioa s 2520, (001




Yours very truly,

FARRKTS MAT
b(_)]:r—T (GO HE

HEWS BRANAN
LLEN & DUNLA 1’

oy /&
///W 'i i//, \\,/ "”./ vy

Charles B, Welch, Jr. ),
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EUTORMEYS AT LAV

EEVIN W ENTRERIN

BHE

5U|TE 1700
SUE DEADERICK STREET
NASHVILLE, TERNES TI3E

L [BIE} D44.2770  FLX (B15) 244

Pioa 23 el Epceal Cumdle 042

March &0, 2007

Fdﬁ\))baﬂgﬂ
3, FLC

618 “* wreh '[wsﬁ@t, Su 3 300

Nashvilie, TN 37219

Gonmun f-’"i%’:“‘
waon County G

- Chuskc

This is in response to vour Marsh 30, 2007 Ldter,
DU, 25001
posiinn nas no medt whalaoever, 1 vou wish 1o offer any Turthe
valicily of your client's posiilon than what s cortained In e leliers
Fooraindy mne'x,!der thern. Chorwise, T sas nothing o disouss,

| have alre
nee belwean our cianis concerning theee Lz-‘ss';uefx and | Lx:

Sincarely,

o Richard J. Bell (wienc. vie lacsimile)
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Todd E. Panther, Faq.

Tupe, Enfrakin & White, P.C.

315 Deanderick Street

AmSouth Conter, Suile 1700
Nushville, Tennessee 37258-1700

T

mitres, L0 and Ty

s o By £ ey g
: ws}ﬂ':\}’ (.J::.j‘ﬁ.".li,

Dear Mr. Panther:

This ma M ha@ 11'3'“-1, reforred 1o mv attention bv Mr, Charle

to vour letter 10, 2007 wherein vou indicste vour willingliess (o consider
furthier explana ;xm of our m'..l.L s position, T submilt to you the following;

(1) Turnberry Homes, LLC (*Turnberry™) continues to vioate the spirt and
intent of the parties’ agreement:

(2} Turnberry refuees to follow the plans submitted and epvroved
developer. For e :";j sle, the home billt on Lot 147 was 20t const

j reted aces mn‘?;

) herrs z*-'};:.wo\'f:-‘:d bethe developer. Thave enclosed the d
submitted by ’TLU“}.‘}‘L‘A:;'f;\j and pietures <__>f aﬁ the homes refercnced h:-]. ein Tor vour
ence. Flease note the {ront porch, exira roof piteh, and lack of operctional shutes:

{'i;\J simtlarly, the ] hoine on Lot 144 is built contrary to submitted plons
approval, Iﬂh h ne has vinyl shutters which sre not fune I

“onal. Pursuant tothe 1'&(“«“
Design Guidelines on page 6, the shutters \m} - beoperational with the same stvle s the

howe.” Further. the home does not have = brick coluimn nearihefront dooras in din
the approved drowing;

(4} The home on Lot 128 has a shed-roof and chimney that are not in
conformance with the apnroved drawings: and

() The home on Lot 135 does not have arched winlows in conformance with

MEMPHI® DOWNTOW N Ore Comymorce So sore Sujre JO00 FULTIN ok nhone, (900 DAL T faesim

MER

ST RN Rideewsy Low

ST TN L L YT TN D TR Fa ot
AU G etephone, (R0 IAC facsnile



Todd E. Panther, Esq.
april g, noo7
Pagen ofn

approved drawings, Also, the door-level face of the home has the same briek: as the entire
home.

In the spirit of cooperation and nezotiztion, we would like, at minimumm, to reopen
the discussion relative to vour client’s nrevious offer. We want to resolve these mattersin

the most copvenient and Ineypensive Manner,

Very truly yours,

. iy

T

Jamie B, Haollin

JRH/ ke
A - T
[y a.‘l(.)b-»l_ll (S8

Cer John Powell
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INTHE CHANCERY

Drefenday

p3

. )

- ,

Hevinge first been duly swom. Timaothn 1 Milaz

1. Toam an adult citizen ang resident of Buther?

S ' \
vt T Tl pverye e
ORUIN A edal ol

the Tacts containad

~
o

N
o~
.
o}
o
i
]

he nome located on iot 1RO A vae

and correct copy of the 3

wmken by mie on August 10, 2007 of the beme Tocated on
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I THE CHANCERY COURT FOR WILLIAMSO N

A

Y ESYYy s 1 E T O N
A FIRANKLIN

T3S

COETLY 4 T DR VPt e AR B e
INGES CHAPTL CaPaCITY, LLO

PRI

)
o
=
_’;:1
—
e

AFFIDAVIT OF .

Having first been duly swormn. John E. Poweli states as foliows:

,.A_
23
jas}
=
o
ve
oo
[

1. P am an adult citizen and resident of Williamson County. Tennessee: | am over 21

vears of age: 1 am comipetent to testify in a legal proceeding: and | have personal knowls

the focts comaimed o this affidawit

2. 1 amn the sole. managing member of Ning's C

> Capacity, LLC ((KCCT) Tars
alno the managing member, with partners in Ashby Communives. LEC (7 Ashby”

i

Lerng

[
st
""A
P
-~
D]
g
a
s

Hmited Hability company organized and validly exining

-

o

under the Taws of the State of Tennessee with its principal place of business located ot 1413

Fhymouth Drive, Brentwood, Willtiam

» Countv, Tennessee. KOC is the owner and operator of

ar onsite sewer $yst CKing's Chanel Subdivision ("hing’s Chapel ™) Jocated In Williamson




T oae £ et A N
Pen, Lodd Anh. oo

under the

wrisdiction and subject 1o the rzoulatory conmel of the Tennessee Kegulatory Autn

Authore )

TS [ N N 1 ” Ny gaten o
3 KOO was izsued a Cernt

<

Authority in Docket No. 04-00333 to provide wasiewaier ser

County. Tenpessee knovwn as Ashby Communiyies—Ilater to be ke

wnoas King's Chapel.

i filed a

6. Turpberry Momes. LLC (“Turnberry Homes™

Authority ony Julv 11, 2007

i

7. Turnberry Homes' complaint with the Authority is currently being investigaed
and hos not been adjudicated,
8. in F.CC s response to the complamt fited by Turnberry Homes with the Authony.

I divecred my attornevs to reply that a collection tank has been installed on lot 1390 This

divective was a sloppy

evror on my part, | incorrectly fhought there was a colls fank
installed on ot 139 however, after 2 detailed review of my records I learned that a collecton

tank hag not heen mstalled on lot 139, A collection tank has been mstalied on ot 136, not ot

139, 1 had no itent to mislead my attornevs wher answering the Twrnberry Homes™ complaint

with the Authorty. T will be filing this affidavit with the Avtharity to correct the erot

Turnberry Homes never cailed Ashby or me reguesting to have a collection tank

mstalied on lot 158 Insicod. Tumberry Homes contacted the

cotlection tark twalled on ot 138 without Ashbys kr

of the collection tank on lot 138 upon Jeaming of the situation and realizing the collection tank

el and the hole had already heen dug, However. [ instrucied v

=< thal no wastewater services wouid be



avallahie on lof |

and thai the ur

CRconnes

soston, OO has

not received authorizaton from Ashiby to allow connection 1o wastewaier svaten: (the “Sysiem’)

[ micorrectly thouzht there was a collection wnk inswailed on lot 129 however, aftor a detaiied

review of mv records | learned that a coliection tank has not heen installed on lot 134

wd A
. Ashby arranged for the gosion and construction of the Svstem 1o ke place. and

paid for all labor. materials, and equinment necessary for the construction of the Svstem in

~

King's Chapel.

I On September 20, 2003, Ashby and KCC entered into & Wastewater Treatment
acility Service Agreement (the “Agreement’).

12 Pussuant to the terms of the Agreement, by reversionary warranty deed. Ashby
nrust convey the Systens and the land necessary to operate the System in King's Chapel to KCC

subject 1o cartain contractual restrictions betweaen Ashby and KCOC when the 5

5 COmp Teter

The Svstem 12 not complete at this time.

13 Ashby holds the exclusive right to deny inttial wastowater services, not BOC

14, Pursuant 1o the ters of the Agreement, KO

s not authorized (o provide inial

wastewaler services 1o any jots in Kine's Chapzl unless and untl KOO hag received express

authorization by Ashby (o do s0,

J—

5 Ashby has not authorized KCOC to provide wastewainr services for lots 138 or 139,

it

16. H R OO were to provide waslowater serviees to any tot without authorization from

Ashby, KCC would be in breach of the Agreement,

¥
-

Turnberry Homes 1s 0ot 10CC s oy

stomer.



18, Turpiberry Hemes, or any other narty, will not become & customer of KCC o

Cives the authorization to KOC to provide initie! wastewaier services 1o the 1o

i9. FCC owes no abligation 1o Tumberry Homes.

Mot jong after the Felruary 2202007 i Dacket N, 32201, in an effon to mitigele

‘)

further. futurs problem

o

s with Turnberry Homes and to maintain the desien integrity and propeny

values within King's Chapel. Asbby attempted repurchase from Tumborsy Homes' iis remaining
lots pursuant Lo the terins of the parties” agrcement.
2100 On March 202007, Ashby wrote & letter to Mr. Richard I Bell placing Turnbery

LR

Homes on “MNotice of Material Defaulrvnd Notice 1o Repurchase Lote 138 & 1397

22 My attorneys sent a letter to Turnberry Homes™ attorney informmng them of
Ashby's notice of defauit and contractual ight to repurchase tot 138 and 139.

23. Turnfiarry Homes oitomey responded o foregoing letter from Ashb’s atorev
that Ashlbys claims Tncked merit,

4, My artomeys sent another letter on April 9, 2007 acain advising Turnbery

i

Homes of 1t numerous violations of the agreement berween Hang Rock. LLC Ashhy, and

Turaberry Homes.



68/17/067 08:22 FAX 1 B13 72¢ 1778 FARRIS MATHEWS l&oo2
TLED
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IN THE CHANCERY COURT FOR WILLIAMSON COUNTY, TENNESSEE .0
AT FRANKLIN WATRUGTT RN 3L
TURNBERRY HOMES, LLC, ENTERED e
Plaintiff,
v. Nao, 33796

KING’S CHAPEL CAPACITY, LL.C,

Defendant.

S S S e S N S’ e’

SECOND AFFIDAVIT OF JOHN E. POWELL

STATE OF TENNESSEE )
COUNTY OF DAVIDSON ;

Having first been duly sworn, John E, Powell states as follows:

1. I am an aduit citizen and resident of Williamson County, Tennessee; [ am over 21
years of age; I am competent to teétify ir; a legal proceeding; and I have personal knowledge of

the facts contained in this affidavit,

2. I am the sole managing member of King’s Chapel Capacity, LLC (*KCC™).
3. KCC is a Tennessee limited lability company organized and validly existing

under the laws of the State of Tennessee with its principal place of business located at 1413

Plymouth Drive, Brentwood, Williamson County, Tennessee.

4. KCC is a public utility as defined by Tenn, Code Ann. § 65-4-101 under the

jurisdiction and subject to the regulatory control of the Tennessee Regulatory Authority

(*“Authority™).
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FARRIS MATHEWS hooa

5. KCC has no arrangement of any description with Tumnberry Homes, LLC, to

provide wastewater, sewer, facilities or services.

6. KCC does not construct or install wasiewater sewer or facilities and has never
constructed or installed such facilities.

7. After the construction and instaliation of wastewater facilities by Ashby
Communities, LLC, KCC inspects the faciiities and either accepts ownership or rejecis
ownership based upon its specifications. In the event facilities are accepted, KCC takes
ownership and responsibility for maintenance, repair, and service to its customers.

FURTHER, AFFIANT SAYETH NOT.

20
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gL AT
INTHE CHANCERY COURT FOR WILLIAMSON C{)U\Tﬁ& i

AT FRANKLIN .
TRUG T B 912
TURNBERRY HOMES, LLC, )
) EWTERED
Plaintiff, )
)
v, ) No. 23796
)
KING'S CHAPEL CAPACITY,LLC., )
)
Defendant. )
AFFIDAVIT OF WAYNE STINE
STATE OF TENKNESSEE )
)
COUNTY OF WILLIAMSON )
Having first been duly sworn, Wayne Stive states as follows:
1. D am an adult citizen and resident of Williamsen County. Tennessee; I am over 21

vears of age; [ am competent to testify in a legal proceeding: and 1 have personal knowiedge of

the facts containad in this affidavit,

2. Pam the President of Electel, Inc, (“Electel™)
3 Electel, is licensed Tennessee contractor who is hired and paid by Ashby
Communities LLC, (“Ashby™) 1o install the original collection tanks, service lines, main lines,

pump stations and other necessary components that make up the wastewater system at King's
Chapel Subdivision (“king’s Chapel”). Additionally, | am the project manager for the King's
Chapel and Ashby. and 1 report to Mr. John Powell. T inform Mr. Powell of evervthing [ see

e )
o

happening within King’s Chapel that 1 think is unsafe. 1 also make him aware of poor

consiruction practices and infractions that builders perform which are in conflict with their



coptracts as approved bullders and any features constructed on homes viclaung the desicn
guidelines within the conwacts. Mr. Powell also informs me on when homes are 1o begn
construeuon.

4 Cecasionally, Electel is hived by Kings Chapel Capacity, LLC ("K.CC™) 1o repair
broken cemponents or lines that are damaged during construction. We are alse hired to connect

ar discomnect service lines between the collection tanks and the main wastewater coliection lines,

ZC

5. An emplovee of Turnberry Bomes, LLC ("Turnberry Homes™) comacted me on
A g
or about Juvs /== 15 install & collection tank on lot 138 in Kings Chapel Subdivis
6. Turnberry Homes is on a COD basis for services in King's Chapel. Turmbery

Homes 15 the only builder in King’s Chapel on 2 COD basis. Several months ago, Iwas directed
by Mr. Powell of Ashby to place Turnberry on a COD basis. Following this directive. Turnberry
Homes was placed on notice that no other collection tanks would be installed on their lots yntil

ad

payment was made for past services, After Tumberry Homes' past due pavinents were (inallv
received, Turnberry Homes was permanently placed on COD for all future services.

7. Because of this COD arrangement when | install a 1ank Ashby the dav of or a few
days before 1 give Ashby notice because they mall a copy of an invoice to Turnberry for the tank
with the lot number.

8. Builders know to arrange the tank instaliations with me as the hole for the

collection tank must be dug and prepared and the collection tank must be ordered from Cotumbia
Tennessee. The collection tank is delivered when the hole is ready. I do not diga hole untl I

know a holdmg tank can be delivered. T do this because the hole is extensive and usually over

sty o1 seven feet deep and I do not wish to leave open holes in 2 subdivision overnight.



G

Mr. Powell was driving in King's Chanel as we were diggine the hole for lot 138

[ knew that Tunbverry Homes had not received permission 1o build homes on lots 138 and 136, |
also knew because of my past observations thet Tumbery Homes had not been following the
design guidelines Tor some time. T was ordered to fill the hole. However, the collection tank was
currently 1n route t© King's Chapel from Columbia. Termessee.  Mr. Powell allowed the

installation of the collecuon tank and lines. but refused te allow sewer services to lot 138, Mr.

Powel] had no previous knowledge that I was installing the collection tank on ot 138,

10, On August 14, 2007, Mr. Powell in his capacity with KCC. directzd me to c:heck
the shut-off valve at lot 138, To myv surprise. it was wumed on. [ notified Mr. Powell and he
ordered me o turn the valve off. T informed Tumberny Homes of my intentions.

11 On August 15, 2007, employvees of Twnberry Homes. known 1¢ me as Johmie
and Rick. notified me that they [Johnnie and Rick] had tned the valve back to “on” position.
Johnnie and Rick have never received permission to place the valve in the “on™ position. This
act was done without approval from Ashby, KCC, or me. | was threatened by Johnnie and Rick
not to return to the valve or [ would face prosecution and arrest for trespassing, The sewer valve
does not belong to Turnberry Homes. its not located on Tuwnberry Homes™ property, and
Turnberry Homes has no authority over the valve whaisoever.

Lo bk

FURTHER. AFFIANT SAYETH NOT.

e

\?\]d\"k f..\.UnC_

Sworn fo and subscribed before me the undersigned notary public this //
August. 2007

— . 1 ~y Fo
My Commissionr Expives: /) //dd;

Frezpppqnitt




INTHE CHANCERY COURT FOR WILLIAMSON COUNTY, TENNESSEE
AT FRANKLIN

TURNBERRY HOMES, LLC,
Plaintiff,
V.

No. 33796

KING'S CHAPEL CAPACITY, LLC,
and ASHBY COMMUNITIES, LLC,

Defendants.

ANSWER OF KING'S CHAPEL CAPACITY, LLC
TO AMENDED VERIFIED COMPLAINT

Comes now the Defendant, King's Chapel Capacity, LLC ("KCC™). by and through
undersigned counsel, and files this Answer to the corresponding numbered paragraphs of the

Plaintiff's Amended Verified Complaint and would show unto the Court as follows:

1. Admitted.
2. Admitted.
3. Admitted.

4. Deniad.

5. Denied.

6, Admitted that Hang Rock, LLC and Turnberry Homes, LLC (“Turnberry
Homes™) entered into an agreement to purchase 24 lots in the first phase of the King’s Chapel
Subdivision located in Williamson County, Tennessce. 1t is denied that Ixhibit 1 to the
Amended Verifted Complaint is a true and accurate copy of the agreement.

7. Admitted,



8. Admitted.

G. Denied.

10, Denied.

11, Dented,

12. Admitted.

13, Denied.

14, Denied.

15. Denied.

16, Denied.

17. Denied,

18, Admitted that Turnberry Homes re-opened the sewer service valve. Al other
allegations are denied.

19, Denied that this allegation accurately reflects Tenn, Code Ann, § 65-4-115,

20, Denied,

21. Denied.

22. Denied.

23, No response required.
24, enied.

25, Denied,
26, Denied.,
27. Denied.
28. No response required.

29, Denied,

3



30,

31,

3
b2

34,

35,

36.

37

18.

Denied.
Denied,
Denied.
Denied.
Denied.
No response required.
Denied.
Denied.

Denied.

Respectfully submitted,

FARRIS MATHEWS BRANAN

BOBANGO HELLEN & D

By:

APIPLC

ST BPR NG, (005593

Jamie Hoilin, BPR No. 025460

618 Church Street, Suite 300

Nashville, Tennesseg 37219

Telephone: 615-726-12G0

Facsimile: 613-726-1776

Email: cwelchi@farrismathews.com
jholling@farrismathews.com

Attornevs for King s Chapel Capacity, LLC

L]



Certificate of Service

I hereby certify that a true and correct copy of the foregoing has been sent via personal
service addressed to Plaintiff's attorneys, Todd E. Panther, Esq. and Stephen A. Lund, Esq.
Tune, Entrekin & White, PC at, 315 Deaderick Street. AmSouth Center, Suite 1700, Nashville.
Tennessee 37238, this the ¢yl day of September, 2007,

.Faz@ loliin



INTHE CHANCERY COURT FOR WILLIAMSON COUNTY, TENNESSEE

AT FRANKLIN
TURNBERRY HOMES, LLC, )
Plaintiff, ;
V. ; No. 33796
KING’S CHAPEL CAPACITY, LLC, ;
Defendant. ;

COMPETING ORDER DENYING INJUNCTIVE RELIEF

This cause came to be heard on August 23, 2007 upon Turnberry Homes, LLC's.
(“Turnberry Homes™) application for injunctive relief. Pursuant to Tenn. R. Civ. P. 65.04(6). the
Court makes the following findings of fact and conclusions of law:

FINDINGS OF FACT

1. Turnberry Homes is the owner of record for Lot 139 in the King's Chapel
Subdivision (“King’s Chapel™).

2, Turnberry Homes constructed a residence on Lot 139. In order to obtain sewer
services, each lot must have a collection tank that connects to the onsite sewer svstem.

3. Turnberry Homes bought Lot 139 from Hang Rock. According to the Lot
Purchase Agreement between Turnberry Homes and Hang Rock. Ashby Communities. LLC
(“Ashby™) is the agent for Hang Rock. King's Chapel Capacity, LLC (*KCC™) operates the
onsite sewer system and provides sewer services in King’s Chapel. The developer of King's

Chapel is Ashby,



4, In some instances. the practice between Tumberry Homes and Ashby for the 24
lots in King's Chapel that Turnberry Homes bought from Hang Rock was for Turnberry Homes
to make appropriate arrangements with Ashby for the installation of a collection tank on each lot.
Afler concluding Turnberry Homes had satisfied all requirements, Ashby would then make the
necessary arrangements for the installation of a collection tank on the lot. Later, after receiving
approval from Ashby, KCC would assume responsibility for providing sewer services to the lot.
Although the parties sometimes followed this practice. Turnberry Homes has no contractual
obligation to obtain a collectilon tank from Ashby.

CONCLUSIONS OF LAW

5. Any collection tank installed for Lot 139, shall comply with applicable law.
regulations and codes.

6. Turnberry Homes has no legal or contractual obligation to obtain a collection tank
for Lot 139 from Ashby. Accordingly, Turmnberry Homes is not required to obtain a collection
tank from Ashby,

It 18, therefore, ORDERED, ADJUDGED and DECREED as {ollows:

1. Tumberry Homes may obtain a collection tank from an entity other than Ashby.
Ashby shall have the right of first refusal to provide the instailation of the coliection tank for Lot
139. Upon written request from Tumberry Homes, Ashby shall have 10 days to arrange for the
mstablation of the collection tank for Lot 139. In the event Ashby exercises this right of first
refusal. Turnberry Homes shall pay Ashby the costs for the installation of the collection tank
COD.

2. In the event Ashby does not exercise its right of first refusal. Turnberry Homes

may obtain a collection tank from an entity other than Ashby.

S



3. All other matters are reserved.

ENTERED on this the day of . 2007,

JUDGE ROBERT E. LEE DAVIES

APPROVED FOR ENTRY:

FARRIS MATHEWS BRANAN
BOBANGO HELLEN & DUNLAP, PLC

. UL

Charled\B/Welch, Jr., BPR No. 005593
Jamie R. Hollin, BPR No. 023460

618 Church Street. Suite 300

Nashville, Tennessee 37216
(615)726-1200

Attorneys for King's Chapel Capaciry, LLC

Certificate of Service

I hereby certify that a true and correct copy of the foregoing has been sent via First Class
LS. mail, postage pre-paid addressed to Plaintiff’s attorneys, Todd E. Panther, Esq. and
Stephen A. Lund, Esq. Tune. Entrekin & White, PC_x 315 Deaderick Street, AmSouth Center,
Suite 1700, Nashville, Tennessee 37238, this the [(9 l E day of September 2007.

e

Jamie )Ihn




Sep 17 07 02:51p

Elaine Powell 615-370-3085 p2

W TEE CHANCERY COURT | FOR WILLIAMEON COUNTY, TENNESSEE

CERTIFIED
cCOPY

TURNEERRY HOMES, LLC,
FPlaintiff,
VS.

KING'S CHAPEL CAPACITY, LLC,

e et o St S
Z
G
w
L
|
w
o

Defendant.

TRANSCRIPT CF PROCEEDINGS

Thursday, August 23, 2007

APPEARANCES:

For the Plaintiff: Mr, Todd E. Panther
Tune, Entrekin & White
Suite 1700, AmSouth Center
31z Deadevlck Street
Nashville, TN 37228

For the Defendant: Mr. Charles 2. Welch, Jr.
Mn. Jamie Holllin
Farris, zwhews, Branan, et al.
Suita 300
€18 Church 3Streez
Nashville, TN 37218

Feported By:
Patriclia W. Smith, RPR, CCR

nashvilles i os o

PO, Box2909&3 Nashwne TN 37229
Office 615.885.5798 - Tolt Free 800.552.3376
Fax 615.885.2621 www.nordepo.com
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{The |aforementioned cause came oSn to
be heard cn Thursdsy, jAugust 23, 2007, beginning at
approximately B:08 a.m., before the Honorabls R.E. Les
Davies, Judge, when the Zollowing proceedings were had,

to-wit:)

THE COQURT: Good merning, Gentlemen,

How are you all?

MR. ﬁELCH: Goéd moOrning.
1

MR. BANTHER: Good morning.

Thanks for hearing the case thié
mcrrning.

I am Todd Fanther, representing
Turnberry Homes. T need to give you a little kit of
history because, as Your Honcocr is aware, Turaberry now
has three cases with entities that are controlled in
some fashion by The same individual, Mr. Powell.

The one lawsuit is Turnberry varsus
Hang Rock. That is the lawsult that we were last --
counsel was last before you on, where there is a
dispute cover the terms of the purchase price provision
of the construction contract.

I need to inform you that when that
dispute arose -- disputes happen. And i:T's happily

that the parties decided to create an arrangement where

NASHVILLE CCURT REPORTERS {61l5) £88B5-5768
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22
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25

the money that's in dispate could be escrowed at these
cleceings, which is whgt's being done. So when
Your Honor rules -- wé‘ve set that case for trial.

THE %OURT: Right.

ME. ﬁANTHER: Wher Your Honor rules,

if Turnberry is right,| Turnberry will get that money;

if Mr. Powell and Hang Rock is right,

ot

hey'Zl get that

money.

That'% important to bring to your

|
4 . ! . . ;
afftenticn, because oneiof the reasons that is given by

the defendant in this base, King's Chapel, is Turnberry

hasn't pzid what it is?owed. Sc King's Chapel is
denying -- they claim that they can deny sewer service
because Turnberry hasn't paid Kang Rock what Hang Rock
claims is owed. And that is in disputs. That will e
rescolved by you when that case comes te trizsl.

The other lawsuit that is pending
before you 1s a separate entity of Mr. Powell's -- this
one called "Ashby." BAnd in that lawsuit, Ashhy filead
suit against Turnberry, claiming that z home shouid be
torn down and rebuilt because the driveway was on &
side of the street that they felt it shouldn't be on.
Your Honer ruled and denied their application for a
temporary injunction end dissolved their restrazining

order.

NASHVILLE COURT REPORTERS (615} 885-5798¢
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After Your Honor has

that ruling, seen

in the materials that [the defendant has now submitted

that & new dispute arcse between Ashby and Turnberry
Homes, where Ashby, after they were unsuccessful orn Lot

137 with the driveweay, Ashby then started complaining

about Lets 138 and 13%; that they had some problem with

the slope of &z porch or a screened-in porch or some

such thing, And Turnbgrry has responded back to thst.

and there is no claim %hat Ashby has filed agzinst
Turnberry on these-oth;r'lots that Ashby 18 concerned
anout.

I say;that 2ll toc you because all of
that preceded Turnb@rry Homes calling Mr. Powell and

asking for a holding tanx on Lot 139.

THE COURT: Just so I'll understand,

is the holding tank a septic tank? Or is it something

elsae?

MR. PANTHER: It's not a septic tank,

because there is & sewer line. I is a sewer line, but

it is related —o the waste disposal system. It's on

the lot itself, like a septic tank would be, but the

effluent from the heouse flows into the septic --

: LS
1010

the holding tank, which is on the lct, before it then

is deposited into the sewer lines +ha® are in the rcad.

Ckay?

NASEVILLE COURT REPCRTERS {

w3}
1t
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THE COURT: And Ashby provides the
sewer service; is that rigat?

MR. PANTHEZIR: Well, see, and tazt's a
bit o & moving target for Turnberry Homes.

What we know from their materizls :that
the defendant submitted, King's Chapel is the utility
provider. It is King's Chapé; who is responsible for
providing sewer service to these lots. What Eing's
Chapel has submitted is this internal sgreement between
King's Chapel itself and Ashby where, according to
Mr. Powell's two agreements, Ashby can direct King's
Chapel not to provide sewer service to particular lots.
And I can point ~-

THE COURT: Well, what's the
relationship between Ashby and King's Chapel with
regard to the sewer service? Who -- who does what?
Wno iLs supposed to do what?

MR. PANTHEER: Yes, What the
defendant -- and I need to say what the --

THEE COURT: 'Tell me what they say,
because I've read theirs and it kind of locked <o me
~ike King's Chapel provides the tanks, bu- it's up to
EBshby to provide the service?

MR. FANTHER: I con't think so.

And --

NASHVILLE COURT REPORTERS (615) B8s-5788
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THL COURT: Is that how it works?

MR, PANTHER: -- if I could, I think
the best way to answer your question is to look at the
defendant's maeterials, They included in their
materialsg, behind tab B of this agreement -

THE COURT: All right. Gobt it.

MX. PANTHER: Ckzay? Turn to pags 3 cof
that agreement, paragraph 4.

THEZ COURT: Okay.

MR. PANTHER: The first sentence of
the paragraph entitled "Improvements in Phvsical
Property" --

Do you see where I am, Judge?

THE COURT: Faragravh number 4 cocn page
3, "Ashby will construct improvemants" st

MR. PANTHER: Right.

THE COURT: Yeah.

MR. PANTHER: So what this says is
thet Ashby 1s supposed to provide -- in this agreement
vetween KCC and Ashby, Ashby 18 supposed to provide the
nolding tenk and the connecting lines from the holding
tank to the sewer service.

And 1f you lcok at the previous page,
paragraph 2.2, the last two lines of the rage, what

rappens 1s once Ashby connects all their materials on

NASEVILLE COURT REPQRTEERS (6253) BB5-37¢8
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1 the lect, Then Ashby turns over the seswer service to
z KCC, and then KCC is supposed to provide the sewer
3 services to the lots.
4 80 whet the defendants maintain is
5 that --
& THE COURT: So KCC runs the plant.
7 _ MR. PANTHER: That's righz. A&nd
8 provides -- well, and maintzins the sewer lines --
S TAE COURT: Yeah.
1¢ MR. PANTHER: -~ once --
11 THE COURT: Qnce they're connected.
12 MR. PANTHER: Right.
13 THE COURT: And cherges the fee.
14 MR. PANTHER: That's »ight.
i35 THE COURT: The mcecnthly fee cx
186 whatever 1t is.
17 MER. PANTHER: Exactly.
18 THE COURT: 211 right.
19 MR. PANTHER: And one other point I
20 want to ktring to your attenticn while you have the
21 egreement in freont of you, and that is on page 4,
2z paragraph 8.
23 THE COURT: I'm trying toc get kind of
24 2 hancdle. Maybe this is the wrong kind of comparison.
25 But vou know the development, the clder development out

NASEVILLZ COURT REPORTEES (615 B885-579¢
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there off Hillsbcro Road, River Rest? River Rest?
IZ's the Grassland community.

ME. PANTEER: Yes,

THE COURT: You know, they have their
own sewer system -- Cartwright, I think -- when they
built that subdivision out there. And they have their
OWn sewer system. I knew that, because I lived across
the street, and I didn't have 1t. And theyv would never
2t us hock up to it. That's how I'm familiar with it.
But that's what they did, you know, they --

I guess Cartwright would be anslogous
to what KCC does. I don't know who actuzlly put the
tanks in and connected it, but Cartwright, vyou know,
they have tﬁeir own little plant up there in the hills
behind River Rest, and they provids the sewer service.

So that's what we're talkirg about;

right?

MR. PANTHER: Yes, very similar to
that.

THE COURT: Ckay. YNow, go ahead. You
wanted to tell me about paragraph -- page 47

MR. PANTHEER: Page 4, paragraph B. It
1s the last five lines of the paragraph.
THE CQOURT: "In the esvent Ashby" --

MR. PANTHER: Yes,

N
3
iin
(o]

NASHVILLE COURT REPORTERS {615) 885-
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Enc according to this agreesment
between --

Ge ahead znd read that.

THE CCURT: Yeah, let me read iz,

MR. PANTHEER: I don't want to talk
while you're rezding.

THE COURT: "In the event Ashby does
net receive full payment" --

(Pause.)

Okay.

MR. PANTHER: What this -- what this
means 1s that according to this internal agreement
between Powell's companies, they have agreed between
themselves that 1f Ashby says that cne of the bullders
hasn't done what Ashby thinks it's suppesed to do, then
KECC 1s supposed to deny services to the builder.

And that's the position. I con'z
think that -- from all the materials that the
defendants have submitted, I think that's their
pesition; that their position is that the amcunt that
Eanyg Rock says 1s due hasn't been paid. We agree that
there's & dispute there. Ashby says that therse's some
problem with the dessign guidelines ¢on these other lots.
We dispute that. They haven't filed any claims. They

haven't asked for any injunctive relief. There's no

NASEVILLE COURT REPCRTERS {el5) B8L-53728
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i1 litigaticn pending regarding these other lots. Ashby
Z Just says they're dissatisfied. But that doesn't
3 entitle a2 utility provider to deny utility services ~-
4 sewer services under state law.
> The utility service has an obligation
& to provide utility services toc lct owners in Williamson
7 County, and the utility service can't abdicate that
8 responsibility, can't hide behind some internzl
5 agreement between the provider and Ashby, its
10 affiliated entity.
11 So really all we're asking for is for
12z Your Honor to -- well, one point, I nessd to backtrack
3 just z minute.
14 There is no =-- there is no reguirement
i5 in any of the materials that the defendants have
16 submitted that Turnberry has to get this holding tank
17 from Ashby. There's nc reguirement anywhere. And I
18 would sk them tec show it to me, if they carn, because I
18 don't tThink they will.
20 So Turnberry should be able --
21 THE COURT: I you got your holding
22 tank Irom scomebody else, I take it vyour c¢lient can move
23 forward with selling the house.
24 ME. PANTHER: Yes,. The cnly resason
25 why Turnberry hasn't gone out in the marketplace and

NASHVILLE COQURT REFPORTERS (615} BB5~5798
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gotten somebody else who does this, to provide The
hclding tank, i1s because, according to Mr. Pouwell,
you've gotta use Ashby. And --

THE COURT: Well, if you don't, vyou
breach their contract or whatever.

MR. PANTHER: There is -- well, I ==
there is no agreement between Turnberry and Ashbvy,
Turnpberry and KCC, or Turnberry and anyvone zlse that
Turnberry has gotta use Ashby.

Now, it mey affect the agreement
between Mr. Powell's related companies, Ashbky znd KLC,
but that dcesn't have a bearing on Tarnberry.

Tufﬁberry should be able -- if Ashby
doesn’t want to go provide the tank, Turnberry should
be able to hire somebody else, go out and imstall the
tank, and have KCC provide the utility services --
sewer services. The only reason they can't is because

o this

b

Xxtra contractual reguirement that vou've gotta
use Ashby. And there 1s no requirement. That's just
sorething that Mr. Powell wants. Mr. Powell wants it,
beczuse he's got the ability, if Ashby isn't heppy, to
deny services. And that's just not right.

THE COURT: Doesn't that -- 1f that's
true then, you don't really need the mandatory

injunction.

NASHVILLE COURT REPORTERS iel15) B8B5-5738
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1 _ MR. PANTHER: I need -~
z THE CCURT: Do you?
3 MR. FANTHER: I do. I need the Court
4 to crder KCC to provide services once they're
5 connected, and I need the Court to order XCC nof to
6 insist thet the holding tank and the connecting lines
7 be installed by somebocdy other than Ashby.
8 | THE CCOURT: You're not asking me to
9 order KCC to provide the tank?
10 ME. PANTHER: No., No.
11 THE COURT: Just once it's installed
12 to provide the service.
13 MR. PANTHER: Yes.
14 THE COURT: Okay.
15 MR, PANTHER: Now, what =~- ss I =azid
it to you a mement age and I want you to understand, this
17 has been a bit of a moving target. RBscause according
18 to the plaintiff's materials, we didn't kaow until they
19 submitted their materials that this internal agreement
20 between KCC and Ashby existed. We thought when we
21 .filed this thst it was KCC who was providing the
22 nolding tank. ~And we thought it was --
23 In fact, it was ~- when KCC responded
24 tc the Tennessee Regulatory Authority, they didn't
25 mention anything about Ashby is the one that provides

NASHVILLE CQOURT REPORTERS {615) HB85-579¢8
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1 the tanks. Sc Turnberry thought that it was KCC that

z was refusing the tank, and that's why our initial

3 complaint was worded the way 1t is.

4 It was only until we found ocut that

5 there was this internal agreement where Ashby wes

) really providing the tank and then turning everything

7 cver To KCC that it became apparenit to us that you

8 don't have to order KCC to provide the tank; you Zust

G have to order them t{o provide services once everything
10 is installed.

11 THE COURT: Okay. If they -- if they
12 don't preov.de the service, I take it then what yvou have
12 1s your house ready to go, ready to sell with a big

id discleimer that vou can't go to the bathroom.

15 MR. PANTHER: That's right. Well --
i THE CQURT: I love that.

17 ME. PANTHER: That's right.

18 THE COURT: I guess you just telil thern
19 to put a little potty-let out there and use i1t.
20 MR. PANTHER: Right, for a2 £400,000
21 .home. I mean, I don'ft know the prics, but it's a ver:y=
22 expensive home. 2And there's a picture of it that they
23 have supplied. |

24 THE COURT: Yeah, I saw that.
25 MR. PANTHER: It's a beauvtiful house.

NASBVILLE COURT REPORTERS (61%) BB85-5798
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1 THEE COURT: z's 2 nice hcouse.

2 MR. PANTHER: It's a bszazutiful houss.
3 The other thing akbout their argument
4 that Just is incredulous is that one of the reasons

3 that they sey that they're not providing service is

£ because the amcocunt that Hang Rock claims is due hasn't
7 been paid. Well, that amcunt that they claim is due

B doesn't end up getting paid until —he home closes to a
2 homeowner. Remember that it's 17 and & half percent of
10 the contract price. Remember? And they contend that
11 that contract price is the amount shown in the closing
12 statement between Turnberry and the end user. Thers
13 won't be a closing between Turnberry and the end user,
14 because there's no service. 5o we can't do the very
15 thing that they say is the reason why they've denlied
16 service.
17 THE CCURT: Now, they correctly point
18 cut that, vou ¥now, mandztory type of injunctions are
19 very rarely granted.
20 MR. PANTHER: They are.
21 THE COQOURT: And they say that this is
22 a situation for which you would have an adeguate remedy
23 at law, Can you address that point?
24 ME. PANTHER: Be glad to. Two points
25 to make. One is --

NASHVILLE COURT REPORTERS {61lE}) B8B3-5798
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1 THE COURT: Becausge I'm going To ask

2 them, when they get up, "How?" But I want to hear your
3 side of how you can under this scenario.

4 MR. PANTHER: Well, because KCC

5 controls the sewer service, unless KCC either

6 voluntarily or by your order zccepits sswer service,

7 we're dead in the water.

8 Like you point ocut, we would have o

S disclaim to an owner that you can't -- there's no

10 sewer. We've got & really nice tent.

il THE COURT: Yeah.

12 MR. PANTHER: So -~

13 TEE CQOURT: Sc in all probability, of
14 course, the heouse, it won't gst sclid.

15 MR. PANTHER: That's right.

16 THE COURT: Ard how would you
17 calculate your damages? Because thaet's what we're

18 talking about. If you could calculate your cdamages, we
19 would have a remedy &t law.
Z20 MR. PANTHER: There 1is 2z remedy at law
21 thet pertains to the loss attributable to Turnkerry zs
2z a result of not being able to clouse this house earlier
23 then they otherwise would. No guestion about that;

24 there's an adeqguate remsdy a3t law on that.
25 THE COURT: Tell me how that weuld

NASEVILLE COURT REPCORT
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work, so I can make sure.

MR. PANTHER: As vyou can see, the
house is built and ready to go.

TH= CCURT: Rignt.

MR. PANTHER: Turnberry Homes can'sz
se’l 1t, so they're incurring interest carrying cosis
while the house sits there. That is -- that is zn
element of damage. That's a money damage. That's an
adeguate remedy at law. That's not what I'm talking
abouz.

What I'm talking about -- and the
reason why we don't have an adeguate remedy at law 1s
because we can't get sewer services and therefore can't
sell the house unitil KCC provides service. So -- and
that cannot be rectified with a money damage award. We
canrot get some otner provider than KCC to provide

sewer services for this lot. We Jjust can't. Because

n
%
o
o]
+

they are the only seswer provider. And that 1
tricgers, what warrants injunctive relief.
One cther point to make --
THE COURT: 1 see, Sv, in other
words, this house could sit there in perpetuity.
MR. PANTHER: Yes.
THE COURT: Until they decide to

provide sewer service. And, in thecry, tThey could

o)
Q)
n
¢
n
-]
pLe]
laa]
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never decide -~

MR. PANTHER: Right.

THE CQURT: -- tc provide sewer
service.

MER. PANTHER: That's right. That's
right.

THE CCOURT: All richt.

MR. FPANTEER: One other point to make,
and that is their adeguate -- their administrative
remedy =-- that we haven't exhausted cur administrative

remedles.

They claim that because Turnbe

4

ry made
a complaint with the Tennessee Regulatory Authority,
that that complaint has to work its way through until
Your Honor would be able to take this up. & few points
to make on that.

Cne, the statute doesn't reguire
Turnberry to make a complaint with the Regulatory
Authority. The statute doesn't prohibit
redress a wrong that's being committed. And the -~ the
administrative remedies would kick in.

IZ say, for instance, the Tennessec
Regulatory Auvthority made a ruling that Turnberry felt
impacted it negatively and Turnberry wanzted the

Tennessee Regulatery Authority to reverse whatever

NASHAVILLE COURT REPCRTERS (eld) 88
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decision it might have made, then I would agree that to
change some ruling that the Tennessee Regulatory
Authority might make, Turnberry would have to exhaust
its administrazive remedies as to the Authority. But
that's different from this case.

This would be anzlogous to someone
making a complaint against & realtor with “he Tennessece
Real Estate Commiszsion or ageinst a home builder with
the Tennessee Board for Licensing Contractors. They
have supervisory authcority over their members just like
the Regulatory Authority has asuthority over utility
providers,

S50 they are different and can be
concurrent processes. And Turnberry has made a
complaint because it feels that KCC is acting contrary
to the law. But that doesn't divest your Jurisdiction.

TEE CCURT: Does the Regulatory
Authority have the authcerity to order them to provide
the service, =the sewer service?

MR. PANTHER: Your Honor, without
looking at the statute, I czn't answer that guestion.
Wﬁila the defendants are making their argument, I'11
try ﬁo look thet up.

THE COURT: Ckay. Did you -- I mesan,

s that -- what were you complaining about? What did

b

NASHVILLE COURT REPORTERS (6153); 885-5798
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you want the Regulatory Authority to do in your
comzlaint that you filedg?

MR. PRANTHER: I'm lcoxing for the --
I'm looxing for the letter sc I can answer vou
specifically.

THE COURT: Okeay.

ME. PANTEER: I feel certain, though,
that Turnberry was simply trying to get sewer service
for its lot. No guestion about it. Much like a
homeowner tries to get relief from a contractor for
what they believe is z viclation of the Tennesses
contractor licensing law or against an agent against
the brokers statute.

TRE COCURT: The asdminlistrative issus,
for instance, I know with 2 discrimination claim vou do
have toc go through the EEOC befores you can get into
court. I'm pretty sure about that.

MR. PFANTHER: I think tkat's right.

THE COURT: Because I think the
statute reguires that.

MR. PANTHER: That's exactly right.

THE CCURT: But you're saving the

statute doesn't reguire that in this zrea.
MR. PANTHER: No, as & ~- =no. I
would -- the term I would uss 13 a condition precedent

NASHVILLE COURT REPORTERS {615) BBE~5738

13




SEp 1T UT C2.D0p

Elginig Fuwett CHUOTU-OUHD Pt

16

17

i8

i9

o]
=

|
[y

fa
w

[
=N

to litigation.

THE COURT: Yealh,

MR. PANTHER: And there is nc
reguirement.

I fourd the letter that Turnberry
wrote to the Tennessee Regulatory Authority reguesting
assistance. In the defendant's materizls it's tab A,
50 you can see exactly what they asgsked for.

THE COURT: Okay.

{Pause. ]

Okay.

MR. PANTHER: In reading the letter, I
think it corrected an earlier statement that I made.

In the last paragraph, Turnberry does
ask for the TRA to assist and intervene. It dces not
go so far &s to ask that they order KCC te provide
service, but that's certainly what they want.

THE CQURT: Well, I read this letter
and kasically reacd it as, "What can you do to help us?
We're stuck."

MR. PANTHER: Right. That's right.

THE COURT: And I don't know. I don't
know what they can do. That's why I was asking you o
check that out. I don't know if they have the

avthority to order them to provide the service or not.

NASHVILLE COURT REPORTERS {615) BB5-~-5758
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MR. PANTEER: HWell, as --

2 THE COURT: Or whether they could just

[#3]

out scme sancticn on them that would be so burdensome

4 they would want to proevide the service.

5 MR. PANTHER: I'll try to =--

& THE COURT: Pull their license or -- 1T
7 don't know.

8 MR. PANTHER: I'll try to ascertain
o that while ~-
10 THE COURT: OCkay.
12 MR. PANTHER: -—- the defendants are
12 making their statements to vou.

13 THE COURT: A1l right.

14 : MR. PANTHER: Any ftxther questions,

15 Judge?

16 THE COURT: I think I've got it.

X7 MR. PANTHER: Okay. Good. Thank vou
18 very much.

18 TEE COURT: Mr. Welch.

20 MR, WELCH: Thank you, Your Honor.

21 I'm Chuck Welch, on benhalf of King's Chapel Capacity.
22 I've heard & lot of new stuff here

23 this moxrning, and I'm having & hard time getting my

24 arms arocund the plaintiff's argumenis.

25 _ The best I can tell from everything

NASEVILLE COURT REPORTERS {615) B885-E7%48
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that's been filed in this proceeding, the petition for

an inZunction, for

ity

mandatery injunction, was for

i

holcing tank.

THE COURT: That's what I tThought 1t
was for.

MR, WELCE: And I've not heard -- this
is the first time I'wve heard that the plaintiffs are
asking the Ccurt to order the utility to provide
services. And I'll get to all that in just a second.

And Jjust one cémment as to the other
lawsuits, the best I can tell has nething to do with
why we're here this morning. We'll be answering this
complaint, and we’'ll be filing a counterclainm.

There 1s an involved and complex
situation rega;ding the right to ownership of the lots
and a cantractual dispute. And the Court will get to
that -~ The Court will have that before it. It's just
not here todav.

THE COURT: ¢Ckavy.

MR, WELCH: 5S¢ anything Mr. Panther
sald this morning about these cther lawsuits I suggest
to Your Honor is just totally irrelevant.

THE CCURT: Well, let me ask you tais.
Is it going toc be an issue that ~- the lcot in guestion

is 1329 right? It loocks like it is.

NASHVILLE COURT REPORTERS {6125} BELH-D788
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ME. WELCEH: Well, it is, Bowever, I
think 138 will alsc beccme an issue as we move along.

THE CCURT: Ckay. Well, is it gocing
to be an issue of who owns Lot 1392 Or is that
undisputed that Turnberry does own 1t? Or is that
going to be g -~

MR. WELCH: We would ~=- we --

Your Honor, Turnberry has title to the property at this
point in time.

THE COURI: Okay.

MR, WELCE: But Ashby will be
asserting a right, a contractual right thet gives it an
interest cver and above where the parties -- or whers
the plarntiffs would suggest that they zre right now.
And that interest is that --

It's pert of -~ it's part of our
response, Your Honor, Ashby gave notice to Turnberry
before any lots -~ any houses were started on the
property that they had 2 right, pursuant to the
contract, to repurchase the lots beczuse of & breach of
the contract.

And that's going to get pretty
invelved, Your Honor, but I'm here today on the
injunction.

THE COURT: That's fine. I was just

NASHVILLE COURT REPORTERS (610} EBBL-5798
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1 trying to figure out, vou know, where you guvs were
2 coming from.
3 So your clients may be saying, well,
4 we want to buy the house back?
3 MR. WELCZ: Weil --
6 THE CQURT: Or we're entitled <o buy
7 the house back.
e MR. WELCE: ~~- they saild before the
9 houses were constructed that they would like to buy the
10 lots back. HNow --
11 THE COURT: Are they szving thev Jjust
12 want to buy the lot back and Turnberry can have the
13 house?
14 MR. WELCH: No, sir.
15 “HE CQOURT: Ckav.
16 MR. WzlLCH: I would like to take that
17 positicn. That would be & pretty good pesition to
18 take, to --
19 THE COURT: We'll send a skid loader
20 cver there and just pick it up.
21 MR. WELCH: I'm afraid that might bes a
22 iittle tough.
23 THE COURT: Al right.
Z4 MR. WELCH: Let me --
25 THE COURT: Well, the reason I was
NASEVILLE COURT REPORTERS (6.5) BBS5-5798
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1 asking 1s because -- I don'%t want to get intc mediztion
2 nere, but it kind of -~ as you guys kind of slug this

3 out, it kind of seems like 1t would be prudent to

4 finish this hcuse one way or the other, and then we can
5 fight about the money. Because as long a&s vou haven't
6 finished it, aren't we =~- isn't evervbody kind of

7 getting hurt? I mean, that's just my sense of it, but
g maybe I'm wrong.

9 MR, WELCH: let me -- let mg —-- let

10 me -- and that's true that -- Yeour Honor is right on

1 pcint with that, and that's what it'1ll come down to is
22 argumént about the mcney.

13 But let me -- let me just give a

14 little bit of packground about whsre we are with the

15 utility

16 TAE COQURT: ©Okay. Yeah, tesll me about
17 the utilities.

18 MR. WELCH: Our courif reportey =--

1¢ Ms. Trish -- and I have the ==~ and Mr. Hecllin -- have
20 the dubiocus distinction To having seen these cn-site
21 systems develop down at the Tennessee Regulatcry
22 Authcerity. We have represented not only King's Chapel
23 Capacity but others. BAnd it's ~-~ the on-site

24 wastewater sewer treatment facility 1s a new

25 phencmencn, much to the chagrin of local -- many local

NASEVILLE COURT REPORTERS (€1l>) 885-579¢8
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governments. Because 1t's taken thousands and
thousands of acres in Williamson Countv that couldn't
otherwise be developed because it didn't have sewer
service and allowed for seswer service so that there
could be the development. Cf course, =hat hurts loczal
governments because they don't have the infrastructure
to take care oi the population that they didn't expect
would be coming in, causing a lot cf proklems
otherwise.

But it's not much unlike the typical
situation with the developer ~-

THZ CCURT: Was I right then talking
about River Rest? Was I -- is that what you --

MR. WELCE: Yes, Cartwright is a --

e
in

a -- is --

THE COURT: Is one of those little
independent --

MR. WELCH: Yegs, sir.

TEE COURT: ~w gewer -- 15 1t sewer --

What should we call it? It's a
sewernr —-

MR. WELCH: It's an on-site sewerx
system.

THE COURT: On-site sewer system.

MR. WELCH: Yes, sir.

NASHVILLE COURT REPCRTERS {615} 885-578¢8
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1 THE CCURT: And they —-- they run it at
2 a profit, I guess; right? It's not a governmental

3 entity.

4 MR. WELCH: It's regulated by the

3 Tennessee Regulatory Authcrity, and thelr rates are

6 regulated.

7 THE CQURT: Okay.

8 MR. WELCH: And their rate of return
) is regulated.

10 THE COURT: Okay.
11 MR, WELCH: ©Now, again, it's not much
12 unlike what we'wve known for years. Ycu know, &

13 developer goes out, énd he can szither get sewer to the
14 property through -- in Tennessee it's mostly

15 municipalities that provide the sewer service.

15 TEE CCURT: Right. Right. I guess
17 ornce it gets in the city limits, then the city -- don't
18 they have to provide sewsr service?

13 MR. WELCHE: They -- they do.
20 TEE CQOURT: Okay.
21 MR. WELCH: And the extraoxrdinary
22 thing about all this is that -~ and we've told oux
23 clients over the years, you will disappear. Because
24 when vou are annexed -- you're exactly right -- the
25 municipality has to prcvide the service. They're not

NASEVILLE COURT REPORTERSZE {62%) 88L-57%8
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1 geing to do it with an on-site system, They're going
i to have their centralized system available, and the
3 on-site system is gonnza disappezr.
4 THEHE COURT: Oh, you mean, so they'll
5 actually go out and dig another ditch and hook up a
& whele other sewer system?
7 MR. WELCE: We=ll, thzt's a little
8 speculative on my part. But I can assure vyou that
S these things are ~-
10 THE CCURT: If I was a taxpayver, I
13 would kind of have a revolt, wouldn't I? I mean, I've
12 already got a sewer system. Why do I have to pay for
13 ancther one? I'm just thinking.
14 MR. WELCH: Well, but you don't
15 have =--
16 THE COURT: See what I'm saving?
17 MR. WEILCH: I understand what vou're
18 SAYing.
18 THE COURT: You'rs going to charge me
20 taxes so you can build a2 sewer system and I've already
21 goet ane.
22 MR. WELCE: L suggest to Your Honox
23 there will be a line formed trying to get on the
Z4 centralized system.
zZ5 TEE COURT: Because it's z lot better?

NASHVILLE COURT REPORTERS (615) BB5-E5758
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ME. WELCH: It's a lot better.

TEE CCOURT: Okay.

MR. WELCH: These are gcod, but the
centralized system is a lot better.

THE COURT: Well, I lived over theres
on McIntyre Court, which is on the other side of Moran,
and we &all —-- they had septic tanks.

MR. WELCH: Right.

THE COURT: I'm sure vycou've read about
those problems, how those things have been arocund sc
long everybody 1s having failures. They're just worn
out.

MR, WELCH: This is the -~ this is the
answer. The on-site system is the answer to the septic
tank. There's =o many problems with the septic tank,
and the onmsite system has now allowed for all this
cevelopment, because it 1s good ernough to —-- you don't
have to sell that septic tank to a homszowner.

THE COURT: Okay.

MR. WELCH: But in any event, again,
rot much different than the siﬁuation we've always had.
A developer would come and, you know, one 0of the things
he would have to consider in developing a plece of
prroperty is, Can I get s=wer?

TEE COCURT: 1 take it he's oput in the

NASHVILLE COURT REPORTERS {(625) BBS-57898
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county. We're not in the city limics.

MR. WELCH: Well, even in the city.

TEE COURT: QOkay.

MR. WELCH: Even in the city, <here's
property that doesn't have sewer, Sc the desveloper hsas
Lo run the sewer line to the city, and he has to pay
for it.

THE COURT: Okay.

MR. WELCH: Now, the homeowner pays to
connect.

THE COURT: Ch, I'm sure. And the
homeowner ultimately pays for that running of the line
in the price of the boﬁe.

MR. WELCH: That's usually the way
business cperates, Your Honor.

THE COURT: Okay.

MR. WELCH: So not any different here.

S0 what happens here -~ and this is the usual, if
net —- I den't think there's an exception. The
developer --—

And I will say this, what's a Little
unigue zbout this situaticn is the developer and the
utility are basiczlly the sanme persdn, althoucgh there's
cther members involved.

THE COURT: Okay.

NASHVILLE COURT REPORTERS {615) 8gH-5798
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1 MR. WELCH: Taey're basically the szane
2 perscon.
3 Sc the developer comss in, and he
4 can't -- he can't attach to the municipality. So what
5 he does ~- and he avoids that cost. But he's got
) another c¢ost; he's gotta build ths system. Anc than
7 he's gottz find a precvider. &And King's Chapel Capacity
8 18 that.provider. It zpplied some three years agoe for
g a certificate of public convenience and necessity to
10 previde sewer serxvices, and it was awarded that
11 authority and has the zuthority, as Mr; Fanther savs,
12 Lo szerve that azrea,
13 Now, that's not exclusive authority,
14 an& we'lve been battling that out down at the Tennessee
15 Regulatcry Authority focr a couple of yvears now.
1€ So the developer pays for the system,
17 finds the provider, and dedicates that property, gives
18 it to him.
19 THZ CCURT: The on-site plant or
20 whatever is ~-=-
21 MR. WELCH: CGives him the whole
22 system.
23 | THE COURT: Okay.
24 MR. WELCH: Which would include the
25 Iines on the sireet, running down the street to the -~

NASHVILLE COURT REPORTERS {615) BB3-5788
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in the publie right-of-way --

THE COURT: Right.

ME. WELCH: ~- to the main plant.

Again, not any different than what
we've always had, because the developer always had to
pay to bring the sewer to the develcped property.

Bow, also like the usual situva+tion,
the utility has to accepit it. It has to zccept it.
You can't just come in there and throw something in
that's not going te fit into the system or is going to
otherwise frustrate our provisioning of services to
cthers. It has to be according to these specs.

THE COURT: When you say "the
utility,"™ who is the uvtility in this case?

MR. WELCH: In this case it's King's
Chapel Capacity.

THE COURT: Okay. King's Chapel
says —-- they have to say, "Ch, we've got to accept this
system before we agree to provide tke service.”

MR. WELCH: Right. They're under no
obligation to accept it if it doesn't meet the specs.

Now, that's ~-- it's not a difficult
situation, beczuse the specs are developed through the
Tennessee Department of Conservatioen and Environment.

They're also reviewed by the Tennessee Regulatory

NASHVILLE COURT REPORTERS (615} 8BE-5738
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il staff, and they're ~- we've got those before we start,

Z sc yvou know what you've gotta do.

3 THE COURT: Okay.

4 MR. WELCH: And so now we have the

5 developer puts in the facilities and offers it to the

& gtilities., Until that's dedicated, the utility can't

7 de anything.

8 THE COURT: Okay.

9 MR. WELCH: And in this case 1t nasn't
10 been dedicated. In this case it hasn't even been put
11 in yet.

12 THE COURT: The line is not in yst.
13 MR. WELCH: The line is in. DBecause
14 the line, Your Ecnor, would be put in -- let's say,
15 ckay, we're gonna do phase one ovVer here.
16 | TEE COURT: Okay.
17 ¥R. WZLCH: I'm gonna put my lirnes in
18 there first.
19 THE COURT: The line is in and the
20 plant is in, I guess
2L MR. WRELCH: The plant is in, ves, sir.
22 THE COURT: So the only thing that'’'s
23 not in is the tank.
24 MR. WELCH The tank and the
25 connecting lines.

(615) 885~57898
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THE COURT: For the tank and the line
thzt runs from the tank to the big line.

MR. WELCH: Yes, sir,.

THE COURT: Okay.

MR. WELCH: That hes not been put in.

THE COURT: And I krow why. You guys
are just --

MR. WEILCH: Well, and, you now,
the -- we're here about the wrongful denizl of sewer
service --

THE COURT: Can I ask you a guestion?
Well, what if they go out and say, "Ckay, we're going
To get -- we'll put cur own tank in, and we'll connect
it up”"? .

MR. WELCH: As long as it's the right
tank, put in the right way, it'll be accepted.

TH= COURT: Okay. I -- I -- 1 sense

agreement here, because they -~ you're not going to put

in a sub=-par tank, are you, Mr. Panther?

MR. PANTEERER: No, no.

THE COURT: That would Jjust cause more

problems.

ME. WELCH: S¢, Your Eoncer, why are we

here this morning?

THE COURT: Yeah, I --

NASHVILLE CCOURT REPORTERS {E15) BBS5-B79%
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MRE. WELCH: If he can put in his own
tank, why are wsz here?

THE COURT: I think maybe they're
being cautious. They don't want y'all to ge:t mad =t
them 1f they decide tTo put their own tank in.

MR. WELCH: These parties sre way
beyond mad on both sides.

THE COURT: ©Okay. They don':t want you
to come in and hammer them 1f they -~

But it sounds to me right at this
vcint then he doesn't need an injunction from ne.

MR. WELCH: Wo, sir.

THE COURT: It sounds 1ike he can put
his tank in and connect it up. And once he does that
and =-- provided he puts the right tank in, uses the
right connector, then KCC is ready to provide the

service.

Is that ~- am I missing something? 1Is

that correct?

MR. PANTHER: It is frem ocur
perspective.

MR. WELCH: Wall, let me ——- if I
could, just let me answer that.

THE COURT: And then start getting

'
W
!‘J.
[0}
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ME. PANTEER: Sure.

ME. WELCE: Ashby doesn't have any
cbligation at 211 to preovide a holding tank, to provide
the connections to KCC's -~ tThe uwtllity's lines at all.
There's no contractual cobligation to do that.

THE COURT: Who's been doing it in
the -- in all these other cases? Who provides --

MR. WELCH: It's the developer.

MR. PANTHER: BAshby.

THE COQURT: So it is Ashby.

MR. WELCH: Well, it's —-=- it's —-- vyes,
sir, they had it done. .

THE CQURT: Right. I'm just asking
now has it been done.

MR. WELCH: Yes, sir. Per agreement.

(kY

THE CCURT: Per agreement. And
they're getting peid for it, but for some reason they
doen't want to do this cne.

MR. WELCE: Actually —- well, cof
course, they don't want to do this one.

THE COURT: Ckay. Well, IZI'm noct
inclined tc make them de it, but I'm certainiy inclined
to =-— 1f they don't want to, I'm going to let Turnberry
do it.

MR. WELCH: Turnberry could do it if

NASHVILLE COURT REPORTERS (625) 8E85~570E
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they do it richt. That'll be okay, I think.
 THE COURT: Okay. A&nd then if -~ if

there's neot a good reason from KCC for not providing
that service, I am going to be upset.

MR. WELCH: Well, and I suggsst to
Your Heonor you won't be the only one.

The Tennessee -- the wrongful denizal
of service ~- and I think if Your Honor will take a
leook at thelr regulatory powers and Jurisdiction, it's
exclusive on the wrongiul denial of service.

THE COURT: Sc that's up to them, not
tc me? Is that what you're telling me?

MER. WELCH: Yes, =ir.

THE iOURT: Okay. I*m not being
sancoty. I just wanted to know.

MR. WELCH: Yes, sir.

THE COURT: Okay.

MR. WELCH: I helieve that's

exclusive =-- that part of it 1s exclusive Jurisdiction.
THE COURT: Okay. Because it seems to

me that would almost become -- it depends on how you

look at it -- mandatory or prohibitive. An injunction

could go down that says you may not deny service.
MR. WELCH: And if it's a wrongful

denial, that's exactly whzt the Tennessee Regulatory

NASHVILLE COURT REPCORTERS (615) B85-5728
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Authority will tell them.

Howaver, the ~- when the -- when ths
utility down at the Tennessee Regulatory Authority gets
the certificate ©f public convenience and necessity to
provide the service of ~- the suthority to provide thet
service, they Qill file their contract between the
developer and the uvtility, and that's there for review
by the Tennessee Regulatory Authority. And these
contracts are avyproved by the Tennessee Regulatory
Authority.

Sc if there's restricitions in these
contracts that are ressonable that would affect
service, they'll take a look at it, and they'll say
this 1s either wrongful denial or it's not.

And let me tell ¥Your Honor something
else. I1f it were a homeowner, a consumer, which is --
the Tennessee Regulatory Authority's charge is to
protect the consumer -~ that's the main themes of
everything they do, in electricity =znd telephone and
everything -~ there would be serious problems.

THE CQOURT: Sure. Well, we can't get
to that stage because no one in their right mind weould
buy a house without a sewer -- withcut some -~

MR. WELCH: Well, you can't get a

building cccupancy permit.

NASHVILLE COURT REPORTERS
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THE COURT: OQCkay.

MR. WELCH: You can't take possession

of it.

8¢ what we have here is a developer —--
I mean, is a home builder that has money investsad.
There is a dispute between rezlly Ashby -- King's

Chapel. And I say XKing's Chapel. That's a different
perscnality here, even though John Powell is the chief
manager of that LLC. You know, he's got this
regulatory layer, and Eing's Chapel, therefore, has
sert.of a different pérsonality, because you have o
comply with these rules.

THE COURT: Yeah, but Mr. Powell calls
the shots for both.

MR. WELCH: Well, Mr. Powell cextainly
calls the shcts for Ashby, although he.does have =2
partner, zanother member of the LLC, which is an equal
partner. But he is the chief manager.

But when nhe czlls the shots from
King's Chapel, his calling the shots is restricted.

THE COURT: Sure.

MR. WELCH: Because there 1s a ~- and
we just got through adopting a set ¢f ruies for itThsse
on-5ite sewer systems.

THEE COURT: Okavy. Well, is Mr. Powell

NASHVILLE COURT REPORTEIRS (615) 885-5788
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1 here?
2 MR. WELCH: No, sir
3 THE COURT: QOkay.
4 ME. WELCH: And if I can just say one
5 thing about the -- abocut the irreparable hafm.
& If some catastrophic event havpened -~
7 and, vyou kncw, you had a dialogue with Mr. Panther
g about, well, vou can't use the house; it can sit there
5 in perpetuity.
10 Well, if some catastrophic event
11 happened and the entire house and lot were totally
12 destroyed and there was nothing but an abyss, we could
13 calculate his damages. We know what ne has invested.
14 We know what his interest rate is to carry. All the
i5 component parts of determining what his damages are are
16 very easily quantifiable in money, money damages.
17 THE COURT: S¢ in theory, 1f there was
i8 a.refusal t¢ provide service, then I guess what I would
12 have to do is say, ckay, I'm geing tc let them put on
20 proof of what they could sell the house for had it
21 had ~- 1f it had service -~ and come up with é nunber
Z22 of what tbe house would sell for, and then thet would
23 be the damage that they would be entitled to.
24 MR. WELCH: Abksolutely.
25 TEE COURT: You know, 800, 200
N&SHUELLE CCURT REPORTERS (615) BB85~-579¢
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17

thousand dollars is what we're talking about.

MR. WELCH: Sure.

THE CQURT: I don't know what ths
house is worth. I'm just -~

MR. WELCHE: Right.

TER COQURT: Is that what vycou're saying
then?

in other words, 1f I were to find thzt
yvour client wrongfully is withhelding this service,
which makes their property worthless, then in & sense
vou've condemned it in a way.

MR. WELCH: ZExactly.

THE COURT: You have condemned 1it.
And, thereiore, they're entitled to whatever they can
show that house would have scld for on the open market
with & working sewer system.

MR. WELCH: Absolutely.

1

»

TH

COURT: Okay. That scems like a

t

high game of risk your client is engaging in, to me.

Isn't it? To be responsible for the entire purchase

price of the house?
MR. WELCH: I don't think so,
Your Honor, and I'll tell you why.
TEE COURT: QOkay. I mean, 2£f they

lose.

NASHVILLE COURT REPORTERS (€15) BE85-5708
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MR. WELCH: Ther2's no obligation on
Ashby =-- cerxtainly not any obkligation on the utilizty.
The utility doesn’t own -- ultimately. Well, it -- 1
don't -~ I guess 1t uvltimately owns Tthe tank. And it
hzs an easement. But there's n¢ obligation on the
utllity to cohstruct and install{ none whatsoever,
and --

THE COURT: Oh, vyou're talking about

the tank and hook it up.

MR. WELCH: The tank or the connecting

lirnes or anything else that weculd be constructed --

THE COQURT: Okay. Well, I think
Mr. Panther would agree with that. Hes sazys he has
locked a2t the contract and there doesn't appear Lo be
any obligation for them tc purchase it Zrom vou; it's
just that's the way 1T's been done. AaAnd I assunme
that's because things run a lot smoother, If they
purchase it from you, thev're much more likely to get
service and not have hiccups and that kind of thing,
guess.

MR. WELCH: And one of the -- one of
the problems we have, Your Honor, let me remind you
about the first lawsuit we were -- that Mr. Panther
talked about.

You found for the cefendani on the

I

NASHVILLE COURT REPORTERS (6l5) BBE5-5798
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1 driveway issue. There weres reasons fcr tha=, But
s Your Honor also sazid the home builder needs to submit
3 design review plans fc¢r these houses. We were looking
4 at the transcript; I think we filed it with our
5 response. That didn't happen this time either. I
€ mean, what do the Turnberry folks -- what are they
7 trying to do?
B Those design review plans will show
g where that tank gees. And when that tank is installed
10 but not covered up, an engineer -- an engineer and a
i1 sewer operator, which is licensed by TDEC, have to look
12 at it.
i3 TEE COURT: Probably somebody frem
14 codes, too, I guess.
15 MR. WELCH: Yes, sir. And so they'll
16 come cuit and lopk at it and say, "It's ckav to cover
17 up, and we'll accept that" or they won't. It's like
18 any Zingpecticn you have in the construction process,
19 THE COURT: And if they don't, you
20 aren’'t gonna provide the service; right?
21 Mx. WELCH: That's right.
22 THE COURT: If they don't get a cglean
23 bill of heazlth from those inspécticns.
24 MR. WELCH: It won't -- that part of
25 it, T submit to Your Hconor, will not be up to the

NASHVILLE COURT REPORTERS (615} 8B5~-57%88
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THE COURT: Right.

MR. WELCH: If the engineer comes out
and the TDEC guy comes out and they say it's okay and
cover it up, then we don't have anvthing to argue dowt
at the Tenrnessee Regulatory Authoerity.

THE COURT: Well, the reason I was

askirg if Mr. Powell was here, I was just going toc ask

you, 1t just would seem to me he's -~ isn't he kind
of -- by not -- by saying I'm not going to proevide the
tank, I don't know —-- maybe it's not a big deal --

isn't he kxind of cutting himself ocut of some money he
could be making? It seems that way.

MR. WELCH: Eis claim, I den't think,
will go away i1f he goes ahead and puts the tank in.

THE COURT: I just was curious =--

MR. WELCH: And his majcr problem is
Turnberry again did not file design review plans, did
not show the utilities or engineer that would inspect
that tank where it was going. &And I think he's just
fed up with trying to cooperate.

THEE CCURT: He's =-- he's mad.

MR. WELCH: Arnd he doesn't have any
obligation to put the tank in.

TEE COURT: Right. Oh, I'm not saying

NASHVILLE CCURT REFORTERS (615) BBS5-5789¢
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i he does. I'm Jjust looking at it from more of an
2 objective businessman,. I weuld go, well, I'd jus:t as
3 soon make a few extra bucks here, But if he doesn't
4 want To, that's uvp to him.
5 Well, fellas, I don't think at this
2 point we really have a dispute. I don't think the
7 plaintiff is entitled to an injunction, because I don't
B think they need cne.
2 ME. PANTEER: I thick --
10 THE COURT: I think they can g¢ in and
11 vut their tank in. And then if it's inspected, it
12 passes the inspection, let's hocok 1t up.
13 | MR, WELCH: Certainly at this point if
14 | Mr. Panther is actually reguesting -- which I've heard
15 for the first time this morning -- 1f he's really
i6 asking this Court to instruct or enjoin the utility to
] vrovide those services, at the very minimum it's
18 premature. We don't have anything t¢ connect to.
19 THE COURT: Right. And vyour clients
20 are not objecting to him putting his own tank in as
23 long &s they do it correctly and use the right tank.
22 Is that -- that's what I heard you =avy. Is that
23 correct?
24 MR. WELCH: Certainly the purchase of
Z5 the tank I could agres to. And I don't want to mislead

NASHVILLE COURT REPQRTERS (615} 885-578E
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the Court, nor do I want to be bound by the fact zhat
I'm nct sure about the installation.

THE COURT: Well, deces your guy want

MR. WELCH: He would want it installed
by somebody that knows how to install “hem. And these
home builders typically do not know how to install
them,

TEE COURT: OQOkav. Do you know who
that would bev?

MR. WELCH: I do not. I msan, it

would be done -- on thess other lots that we've talked
about, it's been dene at the direction of Ashby. But I
don't think that Ashby has its cwn emplcyees or —-- it

would have a contractor that would know how to do that.
It wouldn't have its own esmployees that come in and do
it.

THE COQURT: T mezn, it doesn't sound
to me like it would be terribly difficult to put a tank
in the grournd, but I'm sure it's gect to be level and
it's got to fiow correctly.

MR, WELCH: W%Well, the biggest problem
Your Henoxr, 1s they brezk.

THE COURT: The what?

MR. WELCH: They break.

NASHVILLE COURT REPORTERS {6l>) 8BE-5798
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1 THE CGOURT: 0Ok, they brezk.
2 MER. WELCH: If you don't know how to
3 handle them.
4 THE COURT: If you're putiting them in
5 and vou're rough with them, they break the tank?
¢ ME. WELCH: Well, in fact, my
7 understanding -- cbviously, I've not done any of this
8 kxind of work, but it's my understanding that -“ust
9 sitting on unlevel ground will break them.
10 THE COQURT: Just the weight?
121 MR. WELCH: Yes.
12 THE CQOURT: Weill, Mr. Panther, have
13 you =- what do you think?
14 MR. PANTHER: Your Hornor, I just want
15 to avoid leaving here and not getting sewer service.
16 THE COURT: Ckay.
17 MR. PANTHER: Now, can I address
18 scmewhing?
15 THE COURT: I want you to avoid that,
20 toe, because that means I have to comes back in here znd
21 deal with this mess.
22 MR. PANTHER: I don't want to deal
23 with this mess.
24 THE COURT: ©No pun intended.
25 MR. FANTHER: The only reason
NASHVILLE COURT REPORTERS {615) BE5-5788
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1 Turnkberry has gone to Ashby for these tanks is because
Z they were told they had to. Taesre's an zffidavit fron
3 g Weyne Stein that the defendant submitted, whcse dob
4 it is tc dinstall these holding tanks for Ashby or

5 King's Chapel. We'll use him.

& Your Honor, it's never besen about not

7 instelling it correctly. It's been about having to go

3] to Ashby and Ashbyv refusing.

2 And 50 1f Your Honor will rule that
10 provided Turnberry installs the tank -- give Ashby ten
11 days to do it. And if Ashby deoesn't deo it in ten days,
12 Turnberry is entitled to use whoever they want to --
13 provided they do it correctly -- fto instzll the tank.
14 And once 1t's done correctly, Ashby is
15 obligated to accept it. That's all we're asking for.
16 That's all he's ever been asking for.

17 THE COURT: 2s long aé we define

18 ”gerrectly" by passing whatever inspections are

18 reguired.

20 MR. PANTHER: Yes.

21 Now, I need to --

22 THE COURT: RBecause I don't want to
Z23 get into a fight on that.

24 MR. PANTHER: Correct.

25 | I need to bring to vycocur attention,

NASHVILLE CCOURT REPORTERS (6l>) 885-57%8
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TDEC doesn't inspect it; the county doesrn't inspect it,
bescause it's private. Ckay?

TH

[¥

COURT: Who doss?

=

R. RICHARD BELL: Ho one.

THE COURT: Nobody? So thess have
been put in without anybody checking them?

MR. PANTHER: ZAsnhby. And Ashbv's -~
or KCC'S sole contractcr who Turnberry has had tc use.

THE CQCOURT: Ckay. Well, it sounds to
me like what I ought to do is let you buy that Tank, if
you want to buy it, and have him install it.

MR. PANTHER: Fine.

MR. WELCH: But, Ycur Honor, Ashby is
not & party tc what we're here on tdday. Ashby is not
a party. The only defendant we're talking about here
today 1s the utility.

THE COURT: Well, they need to move
forward with this house. &nd I want to be fair to both
sides.

And based on what I've heard, I'm
going to allow Turnberry to purchase their own'tank,
and I am going to give Ashby first right of refusal so
that if they wish to install this tank pursuant to
their specificatiocns, thay will have -- ten days sounds

reasonable to me,.

NASHVILLE COURT REPORTERS (615) 8B5-57¢8
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Welch, you think that's
unrezsonable,.

MR. WELCE: They're ordered and
shipped, Your Honor. They're not ~- they're not
manufactured or sold locally.

THE CQURT: I would say ten davs from
the date it's on site.

MR. WELCH: Delivered by the
third-pazty vendor?

THE COURT: 2R2ight. Ten days from the
date 1t reaches the propexty in guestion. Then Ashby
has first right of refusal to install it and get'paid
for it. If.they don't want to, then Turnberry is ~-
it's thelir discreticn.

And I won't lock kindly on, if that
happens, Ashby éoming in and whining about it later.
In fact, I may just preclude them altogether, because
they had the cpportunity to do it just like they wanted
Lo.  So I better not hear from them that they're
whining about it after the fact, when I gave them the
chance. Now, that's fair. That's common sense. You
don't come back on that.

ME. WELCH: Common sense weuld have
done a lot, Your Honor, in the relationship between

these two pecple, but for -~-

NASHVILLE CCURT REPORTERS {612} B85-5798
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1 THE COURT: I know. I can tell --

Z MR. WELCH: -- whatever reasocn, we've
3 abandoned that.

4 TEE COURT: Well, I cen tell ==

5 Well, vyou know what? In some

6 respects, Mr. Welch, it's your duty to get a hold of

7 Mr. Powell and get him in a headlock or whatever you

g need to do and say, "Look, do you really want to act

G this way, beczuse it's" -~ I've had this conversaticn
10 with my clients before. And it goes like this, because
11 I've had it happen to me.

iz They sound really ftough in their

13 office: "We're gonna go in and we'll show those SOBs,
14 by golly." And then that guy ¢gets on the stand and he
ih starts getting torn apzsrt by Mr. Panther. And when he
16 gets off, I lcok at my client and I say, "Man, I bet

w7 you felt like a focl up there, didn't you?" And he

iE goes, "God, I did.*"® I said, YBecause it sounded great
15 when you're in there with all your buddies znd vour

20 lawyer. But once yocu get on that stand, vou're kind of
21 on that island by yourself, and it rezlly -- it doesn't
22 sound great, and you look stupid.”
23 And I think a good lawyer ocught to
24 “ell that to his client. I do. And I'm not saving you
25 haven't. You may have been beating him over +he head.

NASHVILLE COURT REPORTERS (61%) 885-57
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But that's one way to approach it is
everything is fine, but when you get on that stand
you're by yourselI, I can't hslp vyou, and you're gonna
get ripped to pieces because vyou're unreasonable.

MR. WELCH: Well, vou know,

Your Honor, I appreciate that, and there's been
unregsonableness, and it's besn on both sides.,

THE COURT: bAnd I'm not saying that --

MR. WELCH: It's been con both sides.
Because I was amazed when I found ocut there hzad been no
design review submitted on this lo:t after what we went
through in the first proceeding.

THE CCURT: Yeah.

MX. RICHARD BELL: You wouldn't accept

the applicazion.

=

HE CQURT: Unh=-unh, Now, see, that's
the kind of thing I won't allow. We're rnot gonna do
that.

And ycu'll need to know it's -- it's a
fresh slate every time we come in here, because I
barely remember the driveway thing. Sc don't -- don't

worry about, you know, YOh, the Judge has a bad

impression.” I really don't. But I have impressions
today. We'll come back, and I'1l1 -- we'll start all
over agsin. I'm just -- I'm just trying tc help you

NASHVILLE CCURT REPORTERS (615) BBE5-5798
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guys, kind of tell you how I see this todav.

I, frankly, don't understand your
client's position, because he's hurting himsel?f. He
could ze making somes money, but he's -- you know, he's
coming in here and arguing and paving you money.

That's good for you.

MR. WELCH: Well, Your Honor, I'm
going to have this part of the transcript typed up, and
I'm geoing to give it to him.

THE COURT: Okxay. Nothing against
him. I dust -- I'm telling vou I don't understand it
as a businessman. I™m trying to lock at it like a
businessman.

MR. WELCH: Sure.

THE COURT: I can understand it if
this were a divorce case. Because, vou Xnow, evervhody
is Just mad and iunning around with their head cut off;
they don't care how much it costs, s long as they jab
it into the other guy. But vou guys aren't going
Through a divorce, thank goodness. So buck up .

All right. Anything else?

MR. PANTHER: I don't think so.

Should we reduce that last -~ vour comments to an
order, make that an order?

THE COURT: Not all this stuff.
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want an

rroceed on this issue of the tank.

MR. PANTHER: No,

Of course not. But the

THE COURT: Yeah,

crder on what I ruled on,

.o,

not a.l that

I want an ¢rder -- I

MR. PANTEER: I'1: do

you, Your Honor.

Honor.

of you.

how we're going to

that. Thank

MR. WELCH: We zappreciate it, Your

THE COURT: You bet.

{Proceedings

8:12 a.m.)

Good to sese both

adjourned at
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