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BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE
IN RE: )
)
PETITION OF FRONTIER )
COMMUNICATIONS OF AMERICA, ) DOCKET NO: 07-00155
INC. TO AMEND ITS CERTIFICATE )
OF CONVENIENCE AND NECESSITY )

REPLY BRIEF OF BEN LOMAND RURAL
TELEPHONE COOPERATIVE, INC.

Ben Lomand Rural Telephone Cooperative, Inc., (“Ben Lomand”), by and through its
undersigned counsel, and in accordance with the procedure set forth in the Hearing Officer’s
Order Setting Procedural Schedule of March 7, 2008, respectfully files this reply brief.

L INTRODUCTION AND SUMMARY OF ARGUMENT

As stated in Ben Lomand’s Initial Brief, Frontier Communications of America, Inc.
(“Frontier”) filed its Petition in this matter asking the Tennessee Regulatory Authority (“TRA”™ or
“Authority”) to strike down a Tennessec statute, T.C.A. § 65-29-102, in order to allow Frontier
to provide services in the territory served by Ben Lomand and other territories scrved by rural
cooperatives. The Intervening Petitioner, Comcast Phone of Tennessee, LLC (“Comcast”)
supports Frontier’s position.

Frontier argues that the TRA has jurisdiction over Ben Lomand and other cooperatives,
that T.C.A. § 65-29-102 does not protect Ben Lomand’s territory from competition, that T.C.A. §
65-4-201(d) does not protect Ben Lomand’s territory, that T.C.A. § 65-29-102 is preempted by
federal law, and that the TRA has jurisdiction over rural cooperatives in this matter.

Comcast argues that Frontier meets the requirements of T.C.A. § 65-4-201(c) and

therefore should be allowed to amend its Certificate of Convenience and Necessity (“CCN”), and
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that T.C.A. § 65-29-102 is preempted by federal law.

The arguments of Frontier and Comcast are without merit. A valid and enforceable law,
T.C.A. § 65-29-102, prohibits Frontier from providing services in Ben Lomand’s territory and
other territories served by rural cooperatives. T.C.A. § 65-29-102 is not preempted by federal
law, and in any event, preemption of state law is to be decided by a court of law, or the Federal
Communications Commission (“FCC”); the TRA cannot invalidate a valid and enforceable law
enacted by the Tennessee General Assembly.

Ben Lomand does not rely upon T.C.A. § 65-4-201(d) in this matter. The fact that the
subsection has been preempted by the FCC has no relevance to this matter. Ben Lomand relies
upon T.C.A. § 65-29-102 which specifically prohibits entry into the territory of a rural telephone
cooperative.

Whether or not Frontier meets the requirements of T.C.A. § 65-4-201(c) 18 irrelevant
because, even if Frontier complies with the requirements, such compliance does not allow
Frontier to violate a state statute.

IL LAW AND ARGUMENT

A, T.C.A. § 65-29-102 prohibits Frontier from providing services in terrifories
served by rural cooperatives.

T.C.A. § 65-29-102 prohibits any telecommunications service provider other than the
rural telephone cooperative serving its territory from providing service in such cooperative’s
tetritory. The statute provides for the establishment of telephone cooperatives in rural areas.
Furthermore, the statute prohibits any other telecommunications service provider, including
another cooperative, from furnishing telephone service in a cooperative’s territory “...where

reasonably adequate telephone service is available”. No one has questioned nor denied that Ben
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Lomand provides far above reasonably adequate telephone service.

Frontier makes the strained argument that T.C.A. § 65-29-102 does not protect
cooperatives® territory. Interestingly, Comcast agrees with Ben Lomand in that the statute does
protect cooperatives’ territory. Comcast Brief, Page 6.

Frontier reads more into Attorney General Opinion 90-83 than is there. According to
Frontier, the Attorney General opines that the statute’s sole purpose is to prohibit a cooperative
from offering services outside of its territory in an area “where reasonably adequate service is
available”. The Opinion does not so limit the statute’s application. The Attorney General only
addressed one application of the statute, not the statute as a whole.

The question asked and addressed was can a telephone cooperative offer telephone
service in a municipality that already had telephone service. The Attorney General opined that
the TRA has jurisdiction to deterrﬁine if “reasonably adequate service is available” in a
municipality in order for a cooperative to offer service in such municipality. That is a far
different issue from the one in this matter.

“The words of a statute must be given their natural and ordinary meaning”. City of
Lenoir City v. State of Tennessee ex rel. City of Loudon, 571 S.W. 2d 297, at 299 (Tenn. 1978),
LEXIS 646. T.C.A. § 65-29-102 has a “natural and ordinary meaning”: cooperatives are to
provide service in their territory and there is not to be any other provider duplicating service in
the cooperative’s territory when the cooperative is providing reasonably adequate service.

In support of its argument that cooperatives’ territories are not protected by T.C.A. § 65-
29-102, Frontier cites a Montana case which is irrelevant to this case. In Intermountain
Telephone and Power Company v. Department of Public Service Regulation, 201 Mont. 74, 651

P. 2d 1015 (Mont. 1982), the Montana court is addressing a Montana statute and statutory



scheme, not a Tennessee statutory scheme, which is different from Montana’s. Montana law
provides that all “public utilities” must provide “rcasonably adequate service and facilities”.
Unlike Montana’s law, cooperatives in Tennessee are not “public utilities”. T.C.A. § 65-4-
101(6)(E). Under Tennessee law, only cooperatives must provide reasonable and adequate
service, and if they do not, then a competitor may enter their territory. This “adequate and
reasonable service” does not apply to public utilities in Tennessee as it does in Montana.
Therefore, the Montana Supreme Court’s interpretation of a Montana statute does not apply to a
Tennessee statute.

B. T.C.A. § 65-29-102 is not preempted by 47 U.S.C. § 253(a).

T.C.A. § 65-29-102 is a valid and enforceable statute. No court of law nor the FCC has
found such statute invalid or preempted by 47 U.S.C. § 253(a), as alleged by Frontier and
Comcast. As stated above, unless the statute is preempted by a court of law or the FCC, it is
valid and enforceable, even to the extent that if one subsection of a statute is preempted, the
remaining subsections are valid and enforceable. A.G. Op. 01-036, at 4. The mere fact that
T.C.A. § 65-29-102 restricts entry into a cooperative’s territory is not grounds for preemption.
Like the General Assembly with T.C.A. § 65-29-102, the U.S. Congress in the 1996 Federal
Communications Act recognizes special exemptions for rural telephone companies. 47 U.S.C. §
251(f)(1). The very statute Frontier and Comcast cite also provides that the statute does not
prohibit a state from imposing requirements necessary to preserve and advance universal service,
protect the public safety and welfare, ensure the continued quality of telecommunications
services, and safeguard the rights of consumers. 47 U.S.C. § 253(b). The General Assembly has
done so with T.C.A. § 65-29-102.

The FCC has refused to preempt a local law which is not an absolute prohibition. In the
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matter of California Payphone Association Petition, Memorandum Opinion and Order, 12 F.C.C.
Rec. 14191 (1997). T.C.A. § 65-29-102 is not an absolute prohibition — if a rural cooperative is
found to not be providing reasonable and adequate service, a competing provider may offer
services in such cooperative’s territory. In such case, the door is open for entry by another
provider.

C. Only the FCC or a court of law can preempt T.C.A. § 65-29-102.

The federal statute embraced by both Frontier and Comecast, 47 U.S.C. § 253(d), provides
that only the FCC can preempt a state statute, and then only after notice and an opportunity for
public comment. The federal statute does not give preemption authority to the states.

D. The TRA cannot preempt T.C.A. § 65-29-102.

As stated above, only the FCC or a court of law has the authority to preempt a state
statute; the TRA does not have such authority. An administrative agency such as the TRA has
only such power as is granted it by statute, and any action which is not authorized by statutes isa
nullity. General Portland, Inc. v. Chattanooga — Hamilton County Air Pollution Control Board,
560 S.W. 2d 910, at 913 (Tenn, App. 1976), LEXIS 268. Nowhere is preemption authority
granted to the TRA. See T.C.A. Title 65, Chapters 4 and 5.

The TRA is not a court but is an administrative body. Louisville and Nashville Railroad
Co. v. Fowler, 271 S.W. 2d 188, at 193 (Tenn. 1954), LEXIS 480. The separation of powers
doctrine prohibits the TRA from declaring a state statute invalid. Tenn. Con. Art. L.

Contrary to Comcast’s arguments, the TRA has no authority to preempt T.C.A. § 65-29-
102. Comecast’s argument that the TRA has authority regarding the constitutionality of a statute
in its application to a “public utility” (Ben Lomand is not a “public utility”), has no relevance in

this matter. An example is if the application of a statute would result in discrimination based on
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race, creed, gender or religion. Here the issue is the preemption of a state statute by a federal
statute (in which the preemption power is vested in the FCC), not the constitutionality of the
statute.

Comcast’s argument that the TRA should waive the application of T.C.A. § 65-29-102 is
erroneous. This is semantics at best; such a waiver is the same as preemption, which the TRA
cannot do. While it is true, as Comcast argues, (citing Tennessee Cable Television Association
v. PSC), the TRA has jurisdiction and power over “public utilities”; the TRA does not have the
power to void a statute and its power and jurisdiction over cooperatives (which are not “public
utilities”) is limited.

Of great import, is that while Frontier and Comcast keep saying T.C.A. § 65-29-102
violates federal law, neither the FCC nor anyone else has ruled that the Tennessee statute violates
the federal statute. Furthermore, any violation of the federal statute is to be determined only by
the FCC (or a court of law). As stated above, the statute does not violate federal law.

E. T.C.A. § 65-4-201 (d) is not relevant.

Ben Lomand does not reply upon T.C.A. § 65-4-201(d) in this matter. The fact that the
subsection has been preempted by the FCC has no relevance to this matter. Ben Lomand relies
upon T.C.A. § 65-29-102 which specifically prohibits entry into the territory of a rural telephone
cooperative.

F. The TRA has limited jurisdiction over cooperatives.

The TRA cannot permit Frontier to enter Ben Lomand’s territory because the TRA’s only
jurisdiction over rural telephone cooperatives is limited. Rural telephone cooperatives are
specifically excluded from the jurisdiction of the TRA under T.CA. § 65-4-101(6)(E).

Resolving territorial and boundary disputes and approving sales and purchases of telephone
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properties are the only matters in which the TRA has jurisdiction regarding cooperatives. T.C.A.
§ 65-29-130(a). A.G. Op. 90-83, confirms this.

A territorial or boundary dispute involves where boundaries are established and the
encroachment or non-encroachment of boundary lines. A “boundary” is defined as anything
indicating a line or confine.!

This matter involves far more than a territorial or boundary dispute — it involves
discarding a valid and enforceable law enacted by the General Assembly.

G. T.C.A. § 65-4-201(c) is irrelevant.

Whether or not Frontier meets the requirements of T.C.A. § 65-4-201(c) is irrelevant
because, even if Frontier complies with the requirements, such compliance does not allow
Frontier to violate a state statute.

III. CONCLUSION
For the foregoing reasons, the Tennessee Regulatory Authority should deny Frontier’s

petition in its entirety.

Respectfully submitted,

LM B (o

H. LaDon Baltimore, BPR #003836
Farrar & Bates, L.L.P.

211 Seventh Avenue North, Suite 420
Nashville, TN 37219

(615) 254-3060

(615) 254-9835 FAX

Email: don.baltimore@farrar-bates.com
Counsel to Ben Lomand Rural Telephone
Cooperative, Inc.

! Funk & Wagnall’s Standard Desk Dictionary, 1984 (Harper & Roe Publishers, Inc.)
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Supreme Court of Montana

INTERMOUNTAIN TELEPHONE AND POWER
COMPANY, Petitioner and Appellant,
v
DEPARTMENT OF PUBLIC SERVICE
REGULATION, MONTANA PUBLIC SERVICE
COMMISSION,
Respondent and Respondent
No. B1-512,

Subnutted Sept 10, 1982
Decided Oct 7, 1982

Telephone utihty petitioned for 1eview of Public
Service Comnmssion’s order stating that utility was
not providing reasonably adequate service The
Thirteenth  Judicial  Dhstnet Court,  Yellowstone
County, Robert Walson, J. affimed, and utiny
appealed  The Supreme Cowrt, Momson, J, held
that (1) Comnussion had authority to 1ssue such
order, and (2) finding that utthity was not pioviding
reasonably adequate service was supported by
substantial credible evidence

Crder of Public Service Commussion alflimed

West Headnotes

1 Telecommunicatious €898
372k898 Most Cited Cases

(Formeily 372k261)
Fublic Service Commission had authority to issue
order stating that telephone
utility was fot providing reasonzbly adequate seivice
MCA 69-3-102, 69- 3-201

12] Teleconnnunications €©=2892
3T2k892 Mos: Cited Cases

{Formerly 372k261)
In proceeding before Public Service Commnussion,
finding that tefephone utihity was not providing
reasonably adequate service was supported by
substantial crecible evidence MCA 2-4-704(2)(e),
£9-3-201

[3} Telecommunications €767
372h767 Most Cited Cases
(Formetly 372k267)
Though private tetephane companies aite fiece 1o
compete at any time, telephone cooperahives may

Bxhibit B

Page |

compete only when no reasonably adequate service 1s
avallable MCA 35-18-105(2). 69-5-103

*75 **1016 Peterson, Schofield & Leckie, Billings,
Kenneth D Peterson argued, Billings, for petitwoner
and appeilant

Calvin K Simshaw  aigued, Helena, Crowiey,
Haughey, MHanson, Toole & Dietrich, Bilhings, for
respondent and respondent

MORRISON, Justice

On Apnl 2, 1980, the Public Seivice Commussion
(PSC) conducted a public hearing in Custer,
Montana, concerning the quality of telephone service
bemg previded 1o the area by [ntermountam
Telephone and Power Company (Intermountam)
The PSC issued z final order October 27, 1980,
stating  that the service was nof “reasonably
adequate " Intermountain petihoned the District
Court of the Thirteenth Judicial District for judicral
teview of that order  The District Court affirmed the
oider of the PSC August 12, 1981, and 1ssued a Final
Judgment to that effect September 15, 1981
Intermountain now appeals that judgment The
District Court 1ssued a stay of 1ts judgment pending
this appeal

Fora number of years, the PSC received complaints
fiom the Custer area residents concerning the poor
quahity  of relephone  service  movided by
[nermountain These  complants  were
communicated by  PSC o [nfenmountain's
management Service did not improve The
compiaints contimued

The PSC began a formal investgation, tesulling m a
pubiic hearing 1n Custer on Apnl 2, 1980 More
than twenty Cusler residents testified, along with
Norman M:lls, Intermountain’s spokesman and a
representabive of Mountaim Bell

Testumony by the residents indicated that there were
numerous  problems  with the telephone service
Asceitaming whether a phone worked or not was
described as sinular to playing Russian roulette The
weather affecled the clarty of the connection
Incoming calls often did not ring Wrong *76
connections occulred Long-distance service was
sometimes non-existent for extended periods of ume
Telephone lmes weie diaped over posts and on the

© 2005 Thomson/West No Claim to Ong U'S Gove Works
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ground m several instances Repans often took
several days as thete was no resident reparrman in
Custer

In response, Norman Mills, owner of Intermountain,
testified that fifiy-seven nules of long-distance wire
was  the respensibihry  of Mountan  Bell, not
Intermountain and that Mountain Bell failed 1o telay
messages  concermng telephone  problems  unol
several days after they weie recerved  His personal
efforts, and those of Bell operators, 1o dupheate the
problem of mceming calls not ringing through to
subscribers, were unsuccessful Some lelephone
wire was 1in need of replacement, however, no funds
existed with which to replace it The switchboard
had been updated and was now capable of handhng
one hundied more calls than before  **1017 Further
improvements would have to awad more funds  He
was noncomnuttal on the desne of the Custe
ressdents 1o have a full-tume serviceran located 1n
Custer

Mountain Belt 1epresentanves acknowledged jomnt
1esponsibility for the fifty-seven miles of long-
distance telephone wire They testified that
propositions to replace the wire had heen conveyed o
intermountain, but that Intermountain refused to
conrribute 1 share of money Lo firance the repais

Followmg the hearing and prior to ssumg its order,
the PSC sent an engineer to Custer (o lesl the phones
in hus report, the engineer stated he "diove to the last
subseriber's house on most of the rural hines and
found the qualiy to be normal, and got a dial tone
immediately and talked 1o the operator m Billings "
Individuals reported to him that although their phene
service was presently okay, 1t had been imadequate n
the past  Two phone lines which weie "bad" were
being repaired that day  Phone wires lying on the
ground were being replaced by underground cable
The inside of the exchange was "not as neat as 1 have
notmally seen elsewhere, however, with fuither
installations and rewuing *77 1w piogiess and
evidence, I would wish to mspect the prenuses at a
later date after all reconstruction s complete "

On the basis of the above-discussed facts, the PSC
wsued its final order, which the Distnct Court
athrmed  In 1ts appeal, Intermountain presents the

fellowing issues for review

(1) Whether the oider of the PSC was 1ssued withm
the authonity of the PSC?

(2} Whether rhe order was supported by the evidence

© 2003 Thomson/Wes

ﬂ
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on the record?

[l Section  69-3-102, MCA, gives the PSC
supervision ovel and regulation of public ulilites
Section $9-3-201. MCA, mandales that every public
atility previde "reasonably adequate service and
facihities " [f the PSC 15 to supervise utibines
adequately, 1t must be able fo ascertain whether or
not a withty s providing “reasonably adequate
service " Therefore, the PSC was within 1ts authorily
when 1t 1ssued the October 27, 1980, order stating
that Intermountain was not providing “reasonably
adequate service "

[2] Twenty area residents testified regarding the poor
guality of telephone service provided to them  Oune
PSC engmneer testified that he found good telephane
service o exist the one day he was n the arca
Clearly, the findings of the PSC regarding the quality
of telephone setvice were supported by substantial
cledible evidence, as requued hy seclion 2-4-
704(2)(e), MCA

Montana has no statute providing for the licensmg,
franchising or certufying of telephone companies
wherein those companies ale granted an exclusive
right to serve a certain area There 15 also no
exclusive  property rnight under the Teruorral
Integrity Act of 1971, as that Act applies Lo supphers
of electiical service, not telephone service  Secuon
69-5-103, MCA

Telephone service compelition 1s basically free and
open 1w Montana, except so far as telephone
cooperatives are concerned  Section 35-18-103(2)
MCA, prolubits telephone *78 cooperalives [rom
duphcating "reasonably adeguate service” already in
existence  But, 1f no "reasonably adequale service”
is bewng provided, teleplione cooperatives may
provide service to that area

[3] The language n the order of the PSC stating
“there exists no provision of Montana law that would
prolubit another retephone company, whether private
or cooperalive, from providing lelephene service to
residents of the Custer area " is merely dictum
Private telephone companies are fiee to compele at
any lume Telephone cooperatives may compete
when ne "easonably adequale service” 15 availuble

The order ot the PSC 15 affirmed

HASWELL, C J, and HARRISON, DALY,
SHEEHY and WEBER, JJ , concur
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SHEA, 1, did not participate in this decision
201 Mont 74, 651 P 2d 1015
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In the Matter of California Payphone Association Petition for Preemption of Ordinance
No. 576 NS of the City of Huntington Park, California Pursuant to Section 253(d) of the
Communications Act of 1934

CCB Pol 96-26
RELEASE-NUMBER: FCC 97-251
FEDERAL COMMUNICATIONS COMMISSION
12 FCC Red 14191; 1997 FCC LEXIS 3773; 8 Comm. Reg. (P & F} 1132
Tuly 17, 1997 Released; Adopted July 16, 1997

ACTION:
[**1] MEMORANDUM OPINION AND ORDER

JUDGES: By the Commission: Commissioner Ness issuing a separate statement; Commissioner Chong dissenting and
issuing a separate statement.

OPINION:
[*14191] I INTRODUCTION

1. On December 23, 1996, the California Payphone Association (CPA) filed the above-captioned petition asking the
Commission to preempt Ordinance No. 576 NS (Ordinance) of the City of Huntington Park, California (City). n1 The
Ordinance prohibits payphones on private property in the City's central business district unless located completely
within an enclosed leasable building and more than ten feet from any pedestrian opening into a building. CPA's Petition
asserts that the Ordinance violates sections 253 and 276 of the Communications Act of 1934, as amended. n2

nl CPA is a California nonprofit mutual benefit corporation established to promote the general welfare and
common business interests of persons and companies engaged in the payphone industry in California. Petition of
California Payphone Association for Preemption of Ordinance No. 576 NS of the City of Huntington Park,
California, Pursuant to Section 253(d) of the Communications Act of 1934 (Petition) at 2.

n2 47 U.S.C. §§ 253, 276, Sections 253 and 276 were added to the Communications Act of 1934
(Communications Act or Act) by the Telecommunications Act of 1996 (1996 Act), Pub. L. No. 104-104, 110
Stat. 56, codified at 47 U.S.C. §§ 151 et seq. All citations herein to the 1996 Act will be to the 1996 Act as
codified in Title 47 of the United States Code.
[#*2]

[¥14192] 2. The Commission placed CPA's Petition on public notice on December 30, 1996. n3 The City, the
American Public Communications Council (APCC), the New England Public Communications Couneil, Inc. (NEPCC),
the New Jersey Payphone Association (NJPA), and XyCom filed comments, and CPA, APCC, XyCom, and Peoples
Telephone Company, Inc. {PTC) filed replies.
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n3 Pleading Cycle Established for Comments on California Payphone Association's Petition for Preemption
of Huntington Park, Ordinance Pursuant to Section 253 of the Communications Act, Public Notice, File No.
CCB Pol 96-26, DA 96-2197 (rel. Dec. 30, 1996).

3. On April 4, 1997, CPA filed a three-page Notice of Ex Parte Communication (Ex Parte) with additional relevant
information not contained in its Petition. Consequently, the Commission placed CPA's Ex Parte on public netice on
April 15, 1997. n4 The City, NEPCC, and PTC filed supplemental comments.

n4 Pleading Cycle Established for Comments on California Payphone Association's Ex Parte Presentation
for Preemption of Huntington Park, Ordinance Pursuant to Section 253 of the Communications Act, Public
Notice, File No. CCB Pol $6-26, DA 97-808 (rel. Apr. 15, 1997).
[#+3]

4. As discussed below, we find the record insufficient to warrant preemption pursuant to section 253 or section 276.
Accordingly, we deny CPA's Petition.

II. BACKGROUND

A. The City's Regulation of Payphones

5. The City has taken three steps to regulate payphones since the fall of 1994. First, in October 1994, the City
entered into a "Space Use Agreement for Public Telephones" (Payphone Agreement) with Pacific Bell. n5 Under the
Payphone Agreement, which continues until at least October 31, 1999, n6 Pacific Bell was permitted to retain the
payphones already lawfully installed on the City's public rights-of-way, and may install additional payphones on the
public rights-of-way subject to the City's approval. n7 With respect to any new payphone installed under the Payphone
Agreement, Pacific Bell must, at the City's request, implement [*14193] certain "telephone usage control measures."
n8 Moreover, Pacific Bell must pay the City thirty-two percent of the monthly revenue generated by any Pacific Bell
payphone located on the City's public rights-of-way that generates more than $ 150.00 in a given month. n9 The
Payphone Agreement also authorizes the City to allow other providers [**4] to install payphones on the public
rights-of-way, but the City must permit Pacific Bell to maintain on the public rights-of-way at least eighty percent of the
number of Pacific Bell payphones that were installed on those public rights-of-way as of November 1, 1994. n10

n5 The Payphone Agreement and its addenda are attached to CPA’s Petition at Exhibit 4.

n6 The Payphone Agreement is in effect for an initial term of five years, beginning on November 1, 1994,
and is extendable upon the mutual written agreement of the parties. Payphone Agreement at P 1.

n7 Payphone Agreement at P 2,

n& Those measures are "a) blocking of incoming calls; b) replacing telephone number with an identification
number; ¢) blocking of pagers; d) installing rotary or pulse only dialing capability; e} blocking all but cash or
collect calling; f) blocking all calls for certain time periods; g) blocking calls to certain destinations; h) installing
signs on telephone or enclosure indicating the control measures installed; and/or i) other measures which, in the
opinion of City[,] will aid in reducing the potential for the telephones installed hereunder to be used in a manner
that contributes to illegal or nuisance activities." Id. at P 12, Addendum P 5. See also id. at P 12, Addendum P 7
(requiring Pacific Bell to maintain payphones and their enclosures in a "damage free condition" and promptly
“repair or replace as needed any equipment that becomes damaged, defaced or defective”).
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[**5]

nG Id. at PP 1, 3, Attachment A.

nlGId atP 4.

6. The City's second step to regulate payphones began in December 1994, Pursuant to its nuisance abatement
powers, the City ordered the removal from the sidewalks of approximately seventy-four payphones that facked permits
for the use of public rights-of-way. ni1

nll See CPA Petition at 3-5; Memorandum dated November 13, 1993 from Jack I.. Wong, Director of
Community Development, to Honorable Mayor Loya and Members of the City Council (attached to CPA’s
Petition at Exhibit 1); Memorandum dated September 19, 1994 from Jack L. Wong, Director of Community
Development, to Honorable Mayor Loya and Members of the City Council (attached to CPA's Petition at
Exhibit 3); Letter dated Decetmsber 5, 1994 from Adolpho Hernandez, Code Enforcement Officer, to The Phone
People, Inc. (attached to CPA's Petition at Exhibit 6); Letter dated February 23, 1995 from Marilyn A. Boyette,
City Clerk, to William Flaherty, The Phone People, Inc. (attached to CPA's Petition at Exhibit 6).

7. The City's third step was enactment of the Ordinance on June 17, 1996. The Ordinance governs the placement of
payphones on private property in the City's central [*¥6] business district. Its "principal intent and purpose” nl2 is
stated to be:

to ensure quality publicly accessible telephone service and installation on private property as an
accessory use establishing development and permit standards for publicly accessible telephones that
minimize potential public nuisances such as [*14194] loitering and solicitation and other indirect
criminal activity including the sale of illegal substances and/or documents and telephone cailing card
fraud. ni3

The Ordinance provides, in pertinent part:

Section 9-3.3802. Publicly accessible telephones prohibited in downtown area.

No publicly accessible telephones shall be permitted in: the area bounded by the centerlines of
Slauson Avenue, Malabar Street, Seville Avenue, and Florence Avenue {the "Central Business District"],
unless located completely within an enclosed leasable building space and more than ten (10) feet from
any pedestrian opening into a building. n14

n12 Ordinance at Section 2 (attached to CPA's Petition at Exhibit 11).

n13 Id, The Ordinance also incorporates by reference and adopts all of the findings and conclusions
contained within Planting Commission Resolution No. 1591. Id. at Section 3. One of those findings is that, in
the City's central business district:

the existence of an excessive number of publicly accessible telephones on the outside of buildings
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poses a particular threat to public welfare because of a combination of factors in the area. The
area is a high volume pedestrian and retail environment surrounded by nearby multi-family
residential and school uses that may be adversely impacted by illegal or undesirable activity
associated with such phones including but not limited to credit card fraud, illegal document
transactions, illegal substance transactions, and loitering. . . .

Letter dated May 3, 1995 from Jack L. Wong, Director of Community Development, to Chairman Mears and
Members of the Planning Comniission, at Attachment p.2 (attached to CPA's Petition at Exhibit 8). See id. at
Attachment p. 1; Petition at 6-7.

[**7]

ni4 Ordinance at Section 3,

8. On its face, the Ordinance seems to prohibit all outdoor payphones in the Central Business District, on private
property and on the public rights-of-way. The record gives every indication, however, that the City continues to permit
Pacific Bell to maintain payphones on the public rights-of-way in the Central Business District pursuant to the
Payphone Agresment. Moreover, CPA and the City presume that the Ordinance does not preclude Pacific Bell or any
other payphone service provider from installing payphones outdoors on the public rights-of-way in the Central Business
District pursuant to a contract [*14195] with the City. n15 Consequently, for purposes of this Order, we assume that
the City intends not to construe the Ordinance literally to prohibit installation of payphones outdoors on the public
tights-of-way in the Central Business District pursuant to a contract with the City. nl6

nl5 See Petition at 16-18; CPA Reply at 2-3; CPA Ex Parte at 3; City Comments at 2-3; City Supp.
Comments at -2.

n16 The Ordinance requires the removal of any cutdoor payphene on private property in the Central
Business District "within six months of notice to comply with the requirements of" the Ordirance. Ordinance at
Section 1(a). According to CPA's Petition, the City began to issue notices to comply with the Ordinance on or
about September 11, 1996, making removal of offending payphones due on or about March 11, 1997. Petition at
Exhibit 12. To facilitate its participation in our consideration of CPA's Petition, however, the City agreed to
postpone its enforcement of the Ordinance until at least March 25, 1997. See California Payphone Association
Petition for Preemption of Ordinance 576 NS of the City of Huntington Park, California Pursuant to Section
253(d) of the Communications Act of 1934, Order, CCB Pol 96-26, DA 97-70 (Pol. and Plan. Div. rel. Jan. 10,
1997). To our knowledge, the City has continued to refrain from enforcing the Ordinance throughout the
pendency of this proceeding,.

[**8]

B. The Telecommumnications Act of 1996

9. Through the 1996 Act, Congress sought to establish "a pro-competitive, deregulatory national policy framework"
for the United States telecommunications industry, n17 It also sought "to accelerate deployment of advanced
telecommunications services to all Americans by opening all telecommunications markets to competition,” n18 Among
other things, the 1996 Act amended the Communications Act by adding new section 253. Section 253(a) states:

No State or local statute or regulation, or other State or local legal requirement, may prohibit or have the
effect of prohibiting the ability of any entity to provide any interstate or infrastate telecommunications
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service. nl19

Section 253(b) states that nothing in section 253:

shall affect the ability of a State to impose, on a competitively neutral basis and consistent with section
254, requirements [*14196] necessary to preserve and advance universat service, protect the public
safety and welfare, ensure the continued quality of telecommunications services, and safeguard the rights
of consumers. n2¢

Section 253(d) provides:

If, after notice and an opportunity for public [##9] comment, the Commission determines that a State or
local government has permitted or imposed any statute, regulation, or legal requirement that violates
subsection (a) or (b}, the Commission shall preempt the enforcement of such statute, regulation, or legal
requirement to the extent necessary to correct such violation or inconsistency. n21

nl7 8. Conf. Rep. No. 104-230, 104th Cong., 2d Sess., 1 (1996) (Conference Report).

nl8Id.

n19 47 US.C. § 253(a).

n20 47 U.S.C. § 253(b).

021 47 U.S.C. § 253(d).

10. The 1996 Act also specifically addressed pay telephone services by adding section 276 to the Commmnications
Act. n22 Section 276 is designed "to promote competition among payphone service providers and promote the
widespread deployment of payphone services to the benefit of the general public.” n23 The Commission issued
regulations implementing the requirements of section 276 on September 20, 1996. n24 Under section 276(c), to the
extent that any State requirements are inconsistent with those regulations, "the Commission's regulations on such
matters [**10] shall preempt such State requirements.” n235

n22 47 US.C. § 276,

123 47 US.C. § 276(6)(1).

n24 See Implementation of the Pay Telephone Reclassification and Compensation Provision of the
Telecommunications Act of 1996, Report and Order, FCC 96-388 (rel. Sept. 20, 1996) (Pay Telephone Order),
recon., Order on Reconsideration, FCC 96-439 (rel. Nov. 8, 1996) (Pay Telephone Reconsideration Order)
(collectively, Pay Phone Orders), granting in part and denying in part petitions for review, Hllinois Public
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Telecommunications Association v. FCC, — F.3d -, 1997 WL 358160 (D.C. Cir. July 1, 1997) (Pay Telephone
Court Decision).

125 47 U.S.C. § 276(c).

[*14197] C. The Commission's Pay Phone Orders
y

11. In the Pay Telephone Order, the Commission directed each state to examine its regulations applicable to
payphones and payphone service providers and remove or modify those regulations that ercet barriers to market entry or
exit. n26 Certain states filed petitions for reconsideration of that directive, arguing that it unduly infringes [**11] upon
traditional police powers to combat crime. The California PUC, for example, asserted that:

the directive in the [Pay Telephone Order] to eliminate entry and exit barriers may interfere with the
proper exercise of the states' police powers, such as prohibiting them from removing or limiting the
placement of payphones. . . . If such actions are construed as a barrier to entry, it would prevent state and
local governments from taking action necessary to protect public safety. . .. Local jurisdictions should be
able to exercise police powers, such as zoning restrictions, in order to remove payphones used in illegal
activities. n27

126 See Pay Telephone Order at PP 2, 13, 49, 60, Appendix D; 47 CF.R. § 64.13300a).

127 Pay Telephone Order at P 134 (footnotes omitted). See id. at P 136 ("Maine PUC expresses the concern
that this directive would preempt state efforts to probibit payphones, for example, in areas known for a high
level[] of drug trafficking").

12. In direct response to those concerns, the Commission declared in the Pay Telephone Reconsideration Order that
nothing in section 276 or the regulations promulgated thereunder precludes the prohibition of payphones [**12] in
designated areas to combat crime, as long as the prohibition is competitively neutral:

While we recognize the concerns expressed by the states, we find that none of the actions we have taken
to ensure a competitive payphone industry is inconsistent with, or infringes upon, their traditional police
powers. . . . States retain authority to impose certain requirements without competitive effect that are
designed to protect the health, safety and welfare of its citizens. For example, reasenable zoning
requirements restricting the placement of payphones for public safety purposes are a legitimate exercise
of a state's police power, just as a state may designate areas within its jurisdiction where restaurants and
other competitive businesses may or may not be located. . . . We emphasize that any state regulations
must treat all competitors in [*14198] a nondiscriminatory and equal manner, and not involve the state
in evaluating the subjective qualifications of competitors to provide payphone setvices. Thus, a state can
identify, for public safety reasons, areas where no competitor can place a payphone; but it cannot draw
distinctions that allow some class of competitors to enter [*13] the payphone market and not others.
n28

1n28 Pay Telephone Reconsideration Order at P 140 (footnote omitted).

1. POSITIONS OF THE PARTIES
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A, CPA

13, CPA challenges the Ordinance only, not the Payphone Agreement or the removal of non-permitted payphones.
1029 CPA alleges that the Ordinance is the linchpin of an unlawful scheme by the City to monopolize a payphone
services market. n30

n29 Petition at 6, 13-14, 17, 17 n.6, 18; CPA Reply at 3.

130 Petition at 3, 14; CPA Reply at 2, 4, 6; CPA Ex Parte at 1.

14. According to CPA, for purposes of determining whether the Ordinance falls within the proscription of section
253(a), "the relevant market to consider . . . is limited neither to the City's sidewalks nor to private premises but rather
includes the entire central business district - both public and private property -- on which payphone services may be
provided." n31 Moreover, the relevant service to consider is "pay telephone service in the City's central business
district," n32

n31 CPA ExParte at 1.

n32 Petition at 14, See id. at 14-15; CPA Reply at 2-3.

15. CPA argues that the Ordinance, considered in the context of the City's other recent actions [**14] regarding
payphones, falls within the proscription of section 253 (a) by "erecting a virtually absokute barrier to entry” in the
market for payphone services in the City's Central Business District. 0133 According to CPA, in the Ordinance's
aftermath, payphone service providers other than Pacific Bell cannot install payphones anywhere in the City's Central
Business District: payphones indoors on private property effectively are precluded [*14199] because they are
"uneconomic” and not "commercially viable;" n34 payphones outdoors on the public rights-of-way effectively are
precluded because the Payphone Agreement is "exclusive" and the City allegedly refuses to contract with providers
other than Pacific Bell; n35 and payphones outdoors on private property legally are precluded because of the terms of
the Ordinance itself. n36 Moreover, in CPA's view, the Ordinance still would fall within the prosctiption of section
253(a), even if the City were to enter into agreements with other providers equivalent to its Payphone Agreement with
Pacific Bell:

No matter how many PSPs [payphone service providers] were involved, the City's own role in the
provision of payphone services in its [**15] central business district would remain that of 2 monopolist,
extracting monopoly rents from every dollar earned by the participating PSPs, with the addition of a
regulatory role for the City that the Commission has found to be impermissible. . .. Viewed in
conjunction with the City's claim, under its police power as embodied in Ordinance 576 NS, to prohibit
payphones on private property, the City's exercise of discretion to pick and choose among PSPs for
sidewalk service amounts to an arbitrary and potentially absolute barrier to entry. n37

n33 Petition at 15. See id. at 14-15; CPA Reply at 2-3; CPA Ex Parte at 1.

n34 See Petition at 7 n.4, 14-15; CPA Ex Parte at 2, Exhibit A.

135 See Petition at 5, 14-16; CPA Ex Parte at 3, Exhibit B.
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n36 See Petition at 13-16; CPA Reply at 2-3.

n37 Petition at 16-17. See CPA Reply at 2-3, 5; CPA Ex Parte at 1, 3.

16. CPA alsc argues that section 253(b) does not save the Ordinance from preemption, because the Ordinance is
allegedly neither "competitively neutral” nor "necessary to . . . protect the public safety and welfare.” n38 According to
CPA, the Ordinance is not competitively neutral because it, combined with the [**16] Payphone Agreement, makes
Pacific Bell the only viable provider of payphone service in the Central Business District. n39 CPA further argues that
the Ordinance is not necessary to protect the public safety and welfare because it, [*14200] like the state commission
decision preempted by our New England Decision, n40 employs the most restrictive means available - an absolute ban
-~ to achieve its objective. ndl

n38 See Petition at 13-18 (citing 47 U.S.C. § 253(b)); CPA Reply at 4-6; CPA Ex Parte at 2-3.
139 See Petition at 15-16.

n40 New England Public Communications Council Petition for Preemption Pursuant to Section 253,
Memorandum Opinion and Order, FCC 96-470, File No. CCB Pol 96-11 (rel. Dec. 10, 1996) (New England
Decision), recon. denied, FCC 97-143 (rel. April 18, 1997) (New England Recon. Decision).

41 See Petition at 12-18; CPA Reply at 4-6; CPA Ex Parte at 2-3.

17. Relying on our Pay Telephone Reconsideration Order, CPA further maintains that the Ordinance contravenes
section 276 and our implementing regulations thereunder, and is thus preempted by section 276(c), for the same reasons
that the Ordinance allegedly [**17] is preemptable under section 253(d). n42 In CPA's view, the Ordinance -- together
with the Payphone Agreement - impermissibly involves the City in evaluating the subjective qualifications of
competitors to provide payphone services in the Central Business District, and inappropriately draws a distinction that
allows one competitor, Pacific Bell, and not others to enter the market for payphone services in the Central Business
District. n43

n42 See Petition at 12-18.

n43 See Petition at 13-18; CPA Reply at 4-5; CPA Ex Parte at 3.

B. The City

18. The City argues that we should not preempt the Ordinance, because it is neither anti-competitive nor
discriminatory. nd4 According to the City, the Ordinance imposes exactly the same requirements on all payphone
service providers and does not favor some such providers in comparison to others. n45 The City points out that the
Ordinance does not prevent any entity from installing a payphone inside a building. n46

n44 See City Comments at 3.
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n45 See id,

n46 See id.

19. The City distinguishes our New England Decision on the ground that the prohibition struck down in that case
affected a particular class of payphone providers [**18] and not others, whereas the Ordinance applies to all providers
without exception. n47 The City also maintains that our Pay Telephone Reconsideration Order actually supports the
validity of the Ordinance, because the Commission therein allegedly "acknowledged that local governments [*14201]
retain the ability to regulate the locations of pay phones pursuant to zoning regulations.” n48 In the City's view, the
Ordinance is just such a permissible zoning regulation, which the City adopted as part of its effort to combat crime in
the Central Business District. n49 '

n47 See id. at 3-4.
n48 Id. at 4.

049 See id. at 4-5; City Supp. Comments at I ("The subject ordinance is the critical element in the City's
program to eradicate the crime associated with pay phones in the City's Central Business District").

20. The City further argues that CPA improperly "bootstraps” the Ordinance to the City's execution of the
Payphone Agreement and removal of non-permitted payphones. According to the City, because CPA concedes the
legality of those latter two actions, CPA cannot link those actions with the Ordinance to construct an illegal scheme to
extract monopoly rents. n50 Moreover, the [**¥19] City defends the legitimacy of both of those actions, contending that
(i) its removal of non-permitted payphones falls well within its traditional powers as the owner of the public
rights-of-way, n51 and (ii) the Payphone Agreement resulted from an "entirely competitive" process "in keeping with
both the letter and spirit of the applicable FCC policies." n52

n50 See City Comments at 1-2,
n51 See id. at 3.

n521d. at 2.

21. The City also maintains that the Payphone Agreement is not exclusive. n53 Rather, the City claims that it will
accept "reasonable” proposals from payphone service providers other than Pacific Bell to install payphones on the
public rights-of-way in the Central Business District. n54

n53 See id. at 2-3; City Supp. Comments at 2.

154 See City Comments at 2-3; City Supp. Comments at 1-2.

C. Other Comments

22, All of the other commenters support CPA's position that we should preempt the Ordinance pursnant to section
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253(d), section 276(c), and our Pay Phone Orders, for essentially the same reasons stated in CPA's Petition. n55 They
argue primarily that the Ordinance, coupled with the Payphone Agreement, amounts to a virtually absolute barrier
[¥*20] to [*14202] entry, nS56 particularly because indoor payphones are inherently uneconomic and unable to
compete with outdoor payphones, n57

1255 See XyCom Comments at 1-2; NEPCC Comments at 2-3; NJPA Comments at 3-7; APCC Comments at
3-9; APCC Reply at 2-4; PTC Reply at 2.

156 See XyCom Comments at 1-2; NEPCC Comments at 2; NJPA Comments at 5-6; APCC Comments at
5; APCC Reply at 2-4; PTC Reply at 2.

057 See XyCom Comments at 1; APCC Comments at 3, 5-6; APCC Reply at 2-3; PTC Supp. Comments at
2-3.

23. In addition, several commenters argue that the Ordinance is not competitively neutral, because its effect is to
allow only one provider -- Pacific Bell — to provide payphones at lucrative outdoor locations. n58 XyCom claims that
the City did not employ a competitive process to select Pacific Bell and that the City has no permitting process. 139
NIPA, NEPCC, and XyCom contend that the Ordinance must not be necessary to protect the public safety and welfare,
because the City still allows Pacific Bell to provide outdoor payphones in the Central Business District. n60 NJPA also
asserts that the Ordinance resembles pre-1996 Act ordinances of two New Jersey municipalities that {**21] did not
survive court challenges. n61 Some commenters also maintain that our New England Decision ard our Classic
Telephone Decision n62 require preemption of the Ordinance. n63 In addition, PTC claims that the proliferation of local
regulations like the Ordinance would dampen the development of competition among payphone providers that Congress
designed the 1996 Act to promote, because such regulations would add costs and legal uncertainties to any geographic
expansion effort by a payphone [*14203] provider. n64 XyCom, APCC, and NEPCC state that the Ordinance
impermissibly gives the City a locational monopoly. n65

158 See NJPA Comments at 3-6; APCC Comments at 7-9; XyCom Comments at 2; XyCom Reply at 1-2;
APCC Reply at 3-4; NEPCC Supp. Comments at 2.

139 See XyCom Comments at 1-2; XyCom Reply at 1. See also Petition at 5 n.2; CPA Reply at 3.

n60 See NIPA Comments at 6-7; XyCom Reply at 2; NEPCC Supp. Comments at 2. See CPA Reply at 5-6.

n61 See NJPA Comments at 6-7.

162 Classic Telephone, Inc. Petition for Preemption, Declaratory Ruling and Infunctive Relief,
Memorandum Opinion and Order, File No. CCB Pol 96-10, 11 FCC Red 13082 (1996} (Classic Telephone
Decision), petition for emergency relief, sanctions, and investigation pending (filed Dec. 6, 1996), petition for
review held in abeyance, City of Bogue, Kansas and City of Hill City, Kansas v. FCC, No. 96-1432 (D.C. Cir.
Jan. 14, 1997) {(denying petitioner's motion for writ of prohibition and sua sponte holding petition in abeyance).

[**22]
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n63 See NEPCC Comments at 2-3; APCC Comments at 4, PTC Reply at 3; NEPCC Supp. Comments at 2.

n64 See PTC Reply at 2-3.

165 See XyCom Comments at 2; APCC Reply at 3-4; XyCom Reply at 1-2; NEPCC Supp. Comments at 2.

24. APCC proffers two reasons why section 253(b) would not shelter the Ordinance from preemption, even if the
Ordinance were found to be competitively neutral and necessary for the protection of public safety and welfare. First,
according to APCC, section 253(b) is merely an "interpretive guideline,” not "an exception to the plain meaning of
section 253(a)." n66 Second, in APCC's view, section 253(b) does not apply at all to actions of local governments,
because that section refers only to state authority, whereas section 253{c) refers to both state and locat authority. n67

n66 APCC Comments at 6-7 (citing Joint Explanatory Statement of the Committee of Conference, S. Conf.
Rep. No. 104-230, 104th Cong., 2d Sess. 113, 126 (1996) (Joint Explanatory Statement)).

n67 APCC Comments at 7 n.2.
IV. DISCUSSION

25. For the reasons explained below, we find that CPA, on this record, has not shown that the Ordinance
"prohibit{s} or has the effect of prohibiting [**23] the ability of any entity to provide any interstate or intrastate
telecomnunications service” within the meaning of section 253(a). n68 Because the record does not support a finding
that the Ordinance falls within the proscription of section 253(a), we do not reach the question whether section 253(b)
applies in these circumstances. For similar reasons, we further find that CPA has not shown that the Ordinance conflicts
with the purpose of section 276 and our implementing rules "to promote competition among payphone service providers
and promote the widespread deployment of payphone services to the benefit of the general public." n69 Accordingly, on
the basis of the record before us, we deny CPA's Petition. Our holding does not preclude CPA from filing a new petition
with additional support for preemption,

n68 47 U.S.C. § 253(a).

069 47 US.C. § 276(b)(1).

A. Section 253 Analysis

26. As discussed above, section 253(a), considered alone, bars state and local governments from imposing legal
requirements that "prohibit or have the effect of prohibiting [*14204] the ability of any entity to provide [**24] any
interstate ot intrastate telecommunications service." n70 We have already ruled that payphone service is a
"telecommunications service" within the meaning of sections 3(46) n71 and 253(a). 172 Consequently, "state and local
regulations regarding the payphone market are subject to scrutiny under section 253 on the basis of a claim that they
'prohibit or have the effect of prohibiting' the ability of potential competitors to provide payphone services." n73

n70 47 U.S.C. § 253(a).

n71 47 U.S.C. § 153{46). Section 3(46) defines "telecommunications service" as "the offering of
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telecommunications for a fee directly to the public, or to such classes of users as to be effectively available
directly to the public, regardless of the facilities used." Id. The Communications Act defines
"telecommunications" as "the transmission, between or among points specified by the user, of information of the
user's choosing, without change in the form or content of the information as sent and received." 47 U.S.C. §
153(43).

n72 New England Decision at P 17,

n73 Id.

27. In analyzing [**25] whether the Ordinance falls within the proscription of section 253(a), considered in
isolation, we assume, without deciding, that CPA's unchallenged characterizations of the relevant service market and
geographic market are correct: payphone service, collectively outdoors and indoors, in the Central Business District.
n74 Within the context of those markets, we first consider whether the Ordinance "prohibit[s] . . . the ability of any
entity to provide any interstate or intrastate telecommunications service." n75 As discussed below, we conclude that the
present record does not support such a finding. We then consider whether the Ordinance has the practical "effect of
prohibiting the ability of any entity to provide any interstate or intrastate telecommunications service." n76 We
conclude that the present record also does not support that finding. n77

n74 Although the City does not challenge CPA’s characterization of the relevant geographic market, it does
point out that "the subject ordinance covers only a several block long stretch in the City's Central Business
District; there is no similar restriction regarding pay phones on the exterior of buildings throughout the rest of
the City." City Supp. Comments at 2.
[**26]

n75 47 US.C. § 253(a).

n76 Id.

n77 Neither CPA nor any of its supporting commenters argues that the State of California has not delegated
to the City the power to enact laws such as the Ordinance, Therefore, for purposes of this proceeding only, we
assume without deciding that the State of California has delegated to the City the power to enact the Ordinance.

[#14205} 28. Prior to the City's enactment of the Ordinance, a payphone service provider could install a payphone
in three kinds of locations in the Central Business District: (1) indoors on private property {by contracting with the
property owner); (2) outdoors on the public rights-of-way (by contracting with the City); and (3) outdoors on private
property (by contracting with the property owner). n78 The Ordinance eliminates the third category of locations for all
providers, including Pacific Bell. The Ordinance does not, however, expressly restrict the first two categories of
locations for any provider. Any payphone service provider may still seek to install payphones in the Central Business
District indoors on private property and/or outdoors on the public rights-of-way. [**27} Thus, the Ordinance, by its
terms, does not "prohibit" the ability of any payphone service provider to provide payphone service in the Central
Business District within the meaning of section 253(a).

n78 Unlike the three kinds of locations in the Central Business District mentioned in the text, a fourth kind
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of potential location -~ indoors on public property (such as a courthouse) - is not mentioned by CPA or any
commerter. Accordingly, we do not address that kind of location in analyzing the lawfulness of the Ordinance.

29. Neither the New England Decision nor the Classic Telephone Decision supports CPA’s petition for preemption
on the present record. In both of those cases, we found that certain governmental actions were of the kind proscribed by
section 253(a) because those actions expressly precluded an entity or class of entities from providing a particular service
in a particular area. n79 In the Classic Telephone Decision, franchise denials by two cities flatly prohibited a
prospective provider of local exchange service from lawfully providing such service anywhere in those cities. n80
Similarly, in the New England Decision, a state regulation permitting only incumbent [**28] LECs and certified LECs
to provide payphone service plainly prohibited a class of entities -- non-LECs - from lawfully providing such service
anywhere in that state. n81 Thus, both of those cases involved express legal prohibitions of service covering the entire
relevant geographic market.

n79 We also found that (i) the governmental actions involved in those cases did not fall within the powers
reserved to states and localities under section 253(b), and (ii) the povernmental entities in the Classic Telephone
Decision did not establish an adequate premise to invoke section 253(c). See Classic Telephone Decision, 11
FCC Red at 13097-13104,; New England Decision at PP 19-25.

080 Classic Telephone Decision, 11 FCC Red at 13091-13097.

181 New England Decision at PP 17-18; New England Recon. Decision at PP 5-6.

30. This case, by sharp contrast, does not involve an express legal prohibition of service covering all of the relevant
geographic market. The Ordinance does not completely bar prospective competitors from lawfully providing payphone
service in the Central Business District. Specifically, the Ordinance does not [**29] "prohibit" payphone service
providers from placing payphones indoors on private property and outdoors on the public ri ghts-of-way in the [*14206]
Central Business District. Instead, the Ordinance simply specifies certain places within the Central Business District
where payphones may not be installed by any payphone service provider. Consequently, neither the Classic Telephone
Decision nor the New England Decision supports a finding on the present record that the Ordinance "prohibits” the
ability of any entity to provide payphone service within the meaning of section 253(a).

31. The more difficult issue is whether, under section 253(a), the Ordinance "has the effect of prohibiting” the
ability of any entity to provide payphone service in the Central Business District. In making this determination, we
consider whether the Ordinance materially inhibits or Iimits the ability of any competitor or potential competitor to
compete in a fair and balanced legal and regulatory environment.

32. CPA alleges that the Payphone Agreement, the City's removal of non-permitted payphones from the public
rights-of-way, and the economics of indoor payphones foreclose the ability of payphone service [**30] providers other
than Pacific Bell to provide service in two of the three kinds of locations in the Central Business District: outdoors on
the public rights-of-way and indoors on private property. CPA further alleges, therefore, that the practical effect of the
Ordinance -- which bars payphones from the only remaining category of location in the Central Business District (i.e.,
outdoors on private property) — is to foreclose the ability of payphone service providers other than Pacific Bell to
provide any payphone service in the Central Business District. Accordingly, in CPA's view, we must preempt the
Ordinance so that payphone service providers other than Pacific Bell can enter the payphone service market in the
Central Business District by installing payphones outdoors on private property.

33. CPA's argument hingeé on the validity of its premise that payphone service providers other than Pacific Bell
cannot compete in the Central Business District outdoors on the public rights-of-way or indoors on private property. We
now examine the record for support of that premise.
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34. CPA and other commenters claim that payphone service providers other than Pacific Bell cannot install
payphones [**31] outdoors on the public rights-of-way in the Central Business District because the Payphone
Agreement is exclusive. n82 The plain terms of the Payphone Agreement, however, allow the City to contract with
providers other than Pacific Bell to install payphones outdoors on the public-rights-of-way in the Central Business
[*14207] District. n83 The Payphone Agreement clearly states that "the Cify shall not be required to maintain or install
only Pacific's public telephones on The City's public way." n84

n82 See Petition at 5, 14-18; APCC Comments at 5-6; NJPA Comments at 5-6; CPA Reply at 2-6; APCC
Reply at 2-4.

n83 See Payphone Agreement at P 4. In fact, it appears on this record that the City deliberately rejected the
suggestion of its Director of Community Development to issue an exchusive contract to a single telephone
provider. See Petition, Exhibits 1, 3.

n84 Payphone Agreement at P 4 (emphasis added). Indeed, despite its unsupported claim that the Payphone
Agreement is "exclusive," CPA acknowledges elsewhere in its Petition that the City might contract with
payphone service providers other than Pacific Bell to install payphones outdoors on the public rights-of-way in
the Central Business District. See Petition at 16-18.
[*%32)

35. CPA alleges that, notwithstanding those unambiguous contract terms, the City has implemented the Payphone
Agreement in an exclusive manner, making "illusory" the prospect of contracting with the City to install payphones
outdoors on the public rights-of-way in the Central Business District. n85 Neither CPA nor any supporting commenter,
however, has buttressed that allegation with evidence that, since 1994, the City has rejected any concrete contract
proposal from a payphone service provider to instail payphones outdoors on the public rights-of-way in the Central
Business District. n86 Moreover, no party has proffered evidence that the City has insisted upon contract terms that
would effectively prohibit payphone service providers other than Pacific Bell from providing service outdoors on the
public rights-of-way in the Central Business District. n87 The only supporting evidence that [¥14208] CPA has offered
consists of a single, late-filed declaration of one payphone service provider. According to this declaration, a City official
told the provider that the "company is welcome to submit a proposal to install sidewalk phones but that the City secs no
need to add more sidewalk [**33] phones at present or in the foreseeable future.” n88

n85 CPA Ex Parte at 3.

n86 We note that the record contains conflicting evidence concerning the extent to which entities other than

Pacific Bell had notice of, or the opportunity to participate in, the process that culminated with the Payphone
Agreement. Compare City Comments at 2 ("The process by which City made the decision to contract with
Pacific Bell was entirely competitive, and in keeping with both the letter and spirit of the applicable FCC
policies. City simply made a business decision to contract with Pacific Bell, and said 'No' to alterpative
proposals made by Petitioner and/or some of Petitioner's member businesses™); Petition, Exhibit 3 (indicating
that the City considered at least one proposal -~ from MCI -- other than Pacific Bell's), with XyCom Reply at 1
(in reaching the Payphone Agreement with Pacific Bell, "the City did not go through the process of an RFP nor
did it solicit bids of private PSP's before making a contract decision for the City"). In any event, we notec CPA's
statement that "this aspect of the City's conduct was not the basis for CPA's Petition. . . . Petitioner has not
challenged the City's contract with Pacific Bell." CPA Reply at 3.

[**34]
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n&7 CPA makes one reference to the City potentially extracting "monopoly rents” from all payphone service
providers, see Petition at 17, but CPA makes no argument that: (1) the thirty-two percent revenue sharing
arrangement between the City and Pacific Bell amounts to a monopoly rent; (2) the City has insisted or will
insist upon the same revenue sharing arrangement with any other provider seeking to install payphones outdoors
on the public rights-of-way in the Central Business District; or (3) such insistence effectively has barred or
would bar a payphone service provider from installing payphones cutdoors on the public rights-of-way in the
Central Business District. Accordingly, we express no opinion regarding the propriety of the thirty-two percent
revenue sharing arrangement. We note with some concern, however, that Pacific Bell's commission payments to
the City apparently are twice as high under the Payphone Agreement than they were previously, See Petition,
Exhibit 3 at 1.

n88 CPA Ex Parte, Exhibit B at 2.

36. The City disputes CPA's characterization of the City's implementation of the Payphone Agreement. The City
represents that "entities other than Pacific Bell [**35] have both a legal and practical opportunity to contract with the
City for pay phones in the public right-of-way in the Central Business District.” n8% According to the City:

as the Pacific Bell contract is intended to be a "pilot program" and does not operate to prevent City from
contracting with other PSPs, there is no reason to conclude that the result of the Pacific Bell contract will
be the creation of a monopoly. n90

The City is not insistent on contracting only with one PSP for phones in the right-of-way. . . . The City's
contract with Pacific Bell is not exclusive. . . . The City is willing to agree to any type of reasonable
program to insure that PSPs other than Pacific Bell will receive permits for payphones in the public
right-of-way in the Central Business District. n91

n89 City Supp. Comments at 2.
n90 City Comments at 2-3.

n91 City Supp. Comments at 1-2.

37. On the foregoing record, we cannot conclude that payphone service providers other than Pacific Bell lack a
realistic opportunity to contract with the City to install payphones outdoors on the public rights-of-way in the Central
Business District. The Payphone Agreement expressly permits such [**36] contracts; the City officially avows its
willingness to enter into such contracts; the City apparently has never rejected such a proposed contract or required
prohibitive terms; and the only supporting information adduced -- after five rounds of written submissions -- is one
declaration purporting to describe unofficial conversations with one City employee.

[*14209] 38. CPA further argues that the City's very involvement in the contracting process for installing
payphones outdoors on the public rights-of-way "amounts to an arbitrary and potentially absolute bartier to entry"”
proscribed by section 253(a). n92 We cannot agree that the City’s exercise of its contracting authority as a location
provider constitutes, per se, a situation proscribed by section 253(a). The City's contracting conduct would implicate
section 253(a) only if it materially inhibited or limited the ability of any competitor or potential competitor to compete
in a fair and balanced legal and regulatory environment in the market for payphone services in the Central Business
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District. In other words, the City's contracting conduct would have to actually prohibit or effectively prohibit the ability
of a payphone [**37] service provider to provide service outdoors on the public rights-of-way in the Central Business
District. As described above, the present record does not permit us to conclude that the City's contracting conduct has
caused such results. If we are presented in the future with additional record evidence indicating that the City may be
exercising its contracting authority in a manner that arguably "prohibits or has the effect of prohibiting” the ability of
payphone service providers other than Pacific Bell to instafl payphones outdoors on the public rights-of-way in the
Central Business District, we will revisit the issue at that time.

n9?2 Petition at 17. See id. at 16-18; CPA Reply at 2-3, 5; CPA Ex Parte at 1, 3.

39. Regarding the viability of payphones indoors on private property, CPA and certain commenters allege that
"jnstallation of competing payphones indoors and away from doorways would be impractical and uneconomic, given
the types of businesses located in the central business district and the configuration of their premises.” n93 They further
contend that indoor payphones generate far less revenue than outdoor payphones, because the latter, unlike the former,
"are exposed [*¥38] to pedestrian foot traffic and are highly visible to the public." n94 They conclude, therefore, that
installing payphones indoors on private property in the Central Business District would not be commercially viable.

n93 Petition at 7 n.4, See CPA Ex Parte at 2, Exhibit A; APCC Comments at 5-6; APCC Reply at 2-3; PTC
Supp. Comments at 3.

n94 APCC Comments at 5. See id. at 5-6; APCC Reply at 2-3; Petition at 7 n.4; CPA Ex Parte at 2, Exhibit
A; PTC Supp. Comments at 3.

40. Even assuming, arguendo, that indoor payphones would generate less revenue than outdoor payphenes in the
Central Business District, that fact, standing alone, does not necessarily mean that indoer payphones are "impractical
and uneconomic," as argued by CPA. For us to reach such a conclusion, the record would have to demonstrate that
indoor payphones in the Central Business District would generate so little revenue as to effectively prohibit the ability
of an entity to provide payphone service in the Central Business District. The present record does not contain much
relevant information, however, beyond unsupported assertions of the inferiority of indoor payphones vis-a-vis outdoor
payphones. The record [#%39] says [*14210] little, for example, regarding the potential opportunities for user traffic
for indoor payphones, such as information concerning the number, type, configuration, and hours of operation of
buginesses located in the City's Central Business District; the potential impact of advertising outdoors the availability of
a payphone indoors; and the feasibility of competing with outdoor payphones by offering lower coin rates indoors. The
record also says little regarding the actual revenue potentials and break-even levels for indoor payphones in the Central
Business District. Indeed, in this regard, the record includes onty a year-old letter from a payphone service provider to
the City, which letter contains unsubstantiated observations about the viability of indoor payphones. n95

n95 See CPA Ex Parte at Exhibit B.

41. On the present record, therefore, we cannot conclude that payphone service providers lack a commercially
viable opportunity to install payphones indoors on private property in the Central Business District. We do not rule out
the possibility that such a showing could be made. We simply find, on this record, that CPA has not sufficiently
supported its allegation [¥*40] that operation of indoor payphones on private property in the Central Business District
would be "impractical and uneconomic."

42, In sum, for the reasons discussed above, we conclude that the present record does not support the premise on
which CPA's request for preemption under section 253 rests -- that the Ordinance bars payphore service providers other
than Pacific Bell from the only locations in the Central Business District that would otherwise be available and viable
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for the installation of their payphones. In other words, we do not find that the Ordinance's requirement that payphones
on private property in the Central Business District be indoors materially inhibits or limits the ability of any competitor
or potential competitor to compete in a fair and balanced legal and regulatory environment in the market for payphone
services in the Central Business District, We further conclude, therefore, that the record does not support a finding that
the Ordinance "prohibit[s]" or "has the effect of prohibiting” the ability of any payphone service provider to provide
payphone service in the Central Business District. Accordingly, on the record presently before us, we find that the
[**41] Ordinance is not proscribed by section 253(a) and that, therefore, no predicate for preemption pursuant to
section 253(d) exists. n96

n96 Of course, were the Ordinance ever shown to fall within the proscription of section 253(a), we would
then need to examine the applicability of section 253(b), given that CPA secks federal preemption of 2 local law
that the City maintaing was enacted to fulfill an essential municipal duty — preventing criminal activity in the
Central Business District, See Ordinance at Sections 2, 3; City Comments at 4-5. Specifically, we would need to
examine whether the Ordinance is "competitively neutral" and "necessary" to protect the public safety and
welfare. See 47 U.S.C. § 253(b).

[*14211] B. Section 276 Analysis

43. Pursuant to the Supremacy Clause of Article VI of the Constitution, we may preempt local laws that impede the
accomplishment of the objective of section 276 "to promote competition among payphone service providers and
promote the widespread deployment of payphone services to the benefit of the general public.” n97 Moreover, Congress
has expressly preempted any state requirement that is inconsistent [**42] with regulations promulgated by the
Commission to implement section 276. n98 Those regulations direct, inter alia, the removal of all state rules that impose
market entry requirements or that allow a particular class of competitors to enter the payphone market and not others.
n9%

n97 47 U.S.C. § 276(b)(1). See, e.g., Louisiana Public Service Commission v. FCC, 476 U.5. 355, 368-69
{1986).

198 47 U.S.C. § 276(c).

1199 See Pay Telephone Order al PP 2, 13, 49, 60, Appendix D; Pay Telephone Reconsideration Order at PP
134, 139-40; 47 C.F.R. § 64.1330(a).

44, In the Pay Telephone Reconsideration Order, the Commission has already concluded that, without running
afoul of section 276 and regulations implementing that section, "a state can identify, for public safety reasons, areas
where no competitor can place a payphone,” as long as the state does not "draw distinctions that allow some class of
competitors to enter the payphone market and not others." n100 Thus, in examining the Ordinance to determine whether
preemption is appropriate in this context, we must determine whether [#*43] the Ordinance draws any legal or practical
distinctions that allow some class of competitors and not others to enter the payphone market in the City's Central
Business Digtrict. n101

n100 Pay Telephone Reconsideration Order at P 140. The petitions for review adjudicated by the Pay
Telephone Court Decision did not challenge this aspect of the Pay Telephone Reconsideration Order.

1101 CPA does not challenge the Payphone Agreement or the City's removal of payphones without permits
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from the public rights-of-way in the Central Business District, so our analysis under section 276 applies only to
the Ordinance.

45. On the record before us, we cannot conclude that the Ordinance draws such impermissible distinctions among
competitors. The Ordinance identifies, purportedly for public safety reasons, areas where no competitor can place a
payphone: outdoors on private property in the City's Central Business District. As a result, the Ordinance, on its face,
bars all competitors -- including Pacific Bell -- from installing payphones at such locations. Moreovet, the Ordinance, as
apparently construed by the City, precludes no competitor from installing payphones in the Central Business [**44]
District indoors on private property or outdoors [*14212] on the public rights-of-way pursuant to a contract with the
City. Furthermore, as explained more fully above, there is no basis on this record to conclude that payphone service
providers other than Pacific Bell lack a realistic and viable opportunity to install payphones outdoors on the public
rights-of-way or indoors on private property in the Central Business District. Thus, the present record does not support a
finding that the Ordinance ~- by its terms or its effect, alone or in conjunction with the Payphone Agreement — draws
any impermissible legal or practical distinctions that allow only Pacific Bell and not others to enter the market for
payphone services in the City's Central Business District. Accordingly, on the record before us, we find no basis to
preempt the Ordinance pursuant to the Supremacy Clause or section 276(c). n102

1102 We note that CPA does not allege that the Ordinance has led or will lead to callers being charged
supra-competitive local coin rates. Such an allegation, if made and proven, might warrant regulatory action by
the State of California and/or the Commission. See generally Pay Telephone Order at PP 15, 61 (In certain
locations, "the location provider can contract exclusively with one PSP to establish that PSP as the monopoly
provider of payphone service. Absent any regulation, this could allow the PSP to charge supra-competitive
prices. . . To the extent that market forces cannot ensure competitive prices at such locations, continued
regulation may be necessary"); Pay Telephone Court Decision (denying challenges to the Pay Phone Orders’
rulings regarding locational monopolies).

[*#45]

V. ORDERING CLAUSE

46. Accordingly, IT IS ORDERED that the Petition for Preemption filed by the California Payphone Association IS
DENIED.

FEDERAIL COMMUNICATIONS COMMISSION

William F. Caton

Acting Secretary
CONCURBY:

NESS

[*14213] July 16, 1997

Separate Statement of Commissioner Susan Ness

Re: City of Huntington Park

Our decision today correctly declines to preempt Huntington Park Ordinance No. 576 NS on the basis of the record
before the Commission. Our decision should communicate at least three messages:
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First, Congress carefully crafted the preemption language in Section 253 of the Telecommunications Act of 1996,
Congress entrusted the Commission to navigate between two critical but competing objectives: (1) fostering
competition, by enabling "any entity to provide any interstate or intrastate telecommunications service.” (Sec. 253(a));
and (2) allowing the legitimate exercise of state and local authority (Sec. 253(b) and (c}).

In this case, the City of Huntington Park has premised its actions on the police powers of the City. We assume that the
state has delegated to the City the power to enact the Ordinance. The record provides some basis for the City's assertion
that [*#*46] its pay phone regulations are directed at crime abatement. We stress, however, that the mere incantation of
concemns with public safety or crime control, without more, does not immunize a local action against preemptive action.
The statute directs the Commission to evaluate the effect of local or state actions on competifion -- a task which requires
a thorough review of the facts in each case. '

We are proceeding with great care -- and with respect for the competing considerations spelled out in Sec. 253. The
Commission's decision today is evidence of the restrained judgment Congress intended the Commission to exercise in
preemption cases,

Second, our decision today should not be read by state and local authorities as an endorsement of the actions taken by
Huntington Park, nor should it be viewed as an affirmative finding that the City's actions are consistent with the Act.
Rather, we conclude that, on this record, the petitioner has not demonstrated a violation of Sectior: 253 or of our pay
telephone orders. For example, if 2 government action "prohibit[s] or has the effect of prohibiting the ability of any
entity to provide any telecommunications service" (253(a)), that action [**47] must be [#14214] preempted unless it is
shown to be "competitively neutral” and "necessary” to protect the public safety and welfare (253(b}).

In the instant case, we were not able to rule that the City violated 253(a); thus, we did not take the next step to draw
conclusions on "necessity" or "competitive neutrality.” Tt is far from clear whether, in practice, the Huntington Park
Ordinance and Payphone Agreement are necessary to prevent crime, and if so, whether they do so in a competitively
neutral manner. In particular, I am troubled by the distinction the City has drawn in its central business district between
private property (where no outdoor payphones are permitted) and public property (where only Pacific Bell's outdoor
payphones currently exist). It is unclear why an outright ban on outdoor payphones on private property is necessary
when the City permits payphones to be focated on outdoor public property, even immediately adjacent. Why can't the
City achieve its anticrime objectives by imposing the same operational limitations (no incoming calls, etc.} on
payphones in both locations?

We are not eager to second-guess the decisions made by officials of other government [**48] agencies. By the same
token, municipal and state authorities can reduce the potential for inter-jurisdictional conflict by cratting their laws,
regulations, and decisions consistent with the Act's goal of robust competition in all telecommunications services.

Third, our decision in no way precludes parties from petitioning again to preempt the Ordinance. Any future filings
should contain more explicit information on the effect of the Ordinance and the Payphone Agreement on payphone
competition. For example, more information on the ability of other providers to enter into similar arrangements with the
City would have been probative here.

Under the Payphone Agreement, the City is obligated to permit Pacific Bell to retain 80 percent of the Pacific Bell
payphones installed on public outdoor property as of November 1, 1994, Although we were not asked to preempt the
Payphone Agreement, [ am troubled by this arrangement. Unless other payphone providers are able to negotiate similar
agreements, Pacific Bell's payphones will be the only payphones located outdoors. But Huntington Park has asserted
that its arrangement with Pacific Bell is not exclusive, and there is little contrary [*¥*49] evidence, so we are unable to
conclude — at this time and on this record — that other payphone providers are foreclosed from negotiating similar
arrangements.
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Congress has promised new entrants an opportunity to compete, but not freedom from every possible hindrance that
may result from state or local regulation. Those who seek preemptive action by this Commission should be prepared to
demonstrate, with particularity, precisely how the municipal or state action forecloses them or others from competing
and what remedy will most effectively solve the problem, The stronger the evidentiary record, the greater the likelitood
that we will be able to take corrective action.

DISSENT BY:

CHONG

DISSENT:
July 16, 1997

[¥142157 DISSENTING STATEMENT OF COMMISSIONER RACHELLE B. CHONG

Re: California Payphone Association Petition for Preemption of Ordinance No. 576 NS of the City of Huntington Park,
California Pursuant to Section 253(d) of the Communications Act of 1934.

I respectfully dissent from the Commission's decision today to deny petitioners' request to preempt the City of
Huntington Park's Ordinance banning outdoor payphones on private property within its central business district.

At the outset, [**50] T do not question a state's or iocal government's legitimate right to exercise its police power
to establish reasonable zoning requirements restricting the placement of payphones for public safety purposes. I believe,
however, that the record before us demonstrates that the City's Ordinance, considered in conjunction with the City's
overall program reguiating payphones, has the effect of banning competitive offerings of outdoor public payphone
service in Huntington Park's downtown district. In my view, the Ordinance violates Section 253(a) and (b), nl as well as
the twin statutory goals set forth in Section 276 of promoting competition among payphone service providers and the
widespread deployment of payphone services. n2

nl 47 U.S.C. Section 253(a), (b).

n2 47 U.S.C. Section 276 (b)(1).

I agree with my colleagues that, on its face, the Ordinance is competitively neutral in that it effectively bans, in the
downtown area, the provision of all payphone service on outdoor private property and within ten feet of any entrance to
a building. As the majority acknowledges, however, the more difficult question [**51] is whether the Ordinance "has
the effect of prohibiting” the ability of any entity to provide payphone service on both public and private property in the
downtown area. Today's decision finds the record inadeguate as to evidence demonstrating that competitors are
essentially barred from entering the downtown outdoor payphone market in the City of Hunfington Park. I disagree with
my colleagues on this point.

In denying the petitioner's claims that the Ordinance in effect cordons off the City's downtown outdoor payphone
market to new entrants, the majority focuses on the [*14216] following: (i) competitive entry for outdoor payphones
on public property is permitted under the terms of an existing contract between the City and its sole provider of ontdoor
payphones; and (ii) the record fails to indicate any affirmative attempt or action by a competitor to confract with the
City to provide payphones on public property outdoors. n3

n3 See paras. 34-35.
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In my view, the majority's analysis is too narrowly focused. I believe that our inquiry into the practical competitive
effects of the Ordinance should not end because of the mere existence of contractual langnage which on its face [**52]
appears to permit competitive entry. One cannot measure the competitive effect of an Ordinance on a dynamic
marketplace looking only at the static language of a single contract between the City and a payphone provider. It would
be preferable for the Commission to consider whether, under actual marketplace conditions, the City's Ordinance
effectively is prohibiting payphone competition. In doing so, we should assess the Ordinance in the full context of both
the City's overall actions and omissions in attempting to implement a payphone regulatory program, and the
marketplace conditions that entrepreneurs currently face when secking to provide competitive payphone services in
downtown Huntington Park.

If we did this assessment, we would find that the City's program in fact is imopairing payphone competition. Today's
decision states that, before adoption of the Ordinance, payphone service providers could place a payphone in
Huntington Park: "(1) indoors on private property (by contracting with the property owner); (2) outdoors on the public
rights-of-way (by contracting with the City); and (3) outdoors on private property (by contracting with the property
owner)." n4 The majority finds [*#53] that the Ordinance does not violate section 253(a) because it eliminates the third
category of locations for all providers, but does not, on its face, restrict the first two for any provider. 1 belicve,
however, that the record in this case raises questions about the majority's fundamental assumption that three separate
relevant payphone markets exist within the City's downtown area. As the petitioners note, the relevant market for
measuring the effects of the City's Ordinance on competitive entry should not be limited to the City’s sidewalks nor to
private premises, but rather should include the entire downtown business district -- both public and private property —
on which payphone services may be provided.

n4 See para. 28.

If viewed from the perspective of the relevant market being the entire downtown. business district, our analysis
would likely lead to a contrary result than that reached today. The record reflects that the City, under its police power
authority, initiated the first step of its payphone regulatory program in October 1994, by signing a five year contract
with one telecommunications provider to install and retain public telephones in the City's outdoor public [**54] rights
of way. In December 1994, the City, under its authority to abate public [*14217] nuisances, embarked on the second
step of its program by ordering the removal of 70 to 80 outdoor non-permitted sidewalk pay telephones on public
property belenging to private payphone service providers. Finally, in June 1996, the City enacted the Ordinance
requiring the removal of all pay telephones located in the City's downtown business district on private property either
outdoors or within ten feet of any outside doorway.

The record thus demonstrates that before adoption of the Ordinance, the City contracted with only one payphone
service provider for all of the outdoor payphones on public property. The City ther used its power to abate public
nuisances to eliminate all competing public telephones on public property outdoors. Next, the City adopted its
Ordinance requiring the removal of all pay telephones located on private property within the downtown business
district, In my view, the Ordinance - by effectively banning competing payphones on private property -- along with the
other two regulatory measures taken by the City, impermissibly allows the City to exercise monopely power over
[*#55] the payphone services market in the downtown business district.

The majority disagrees, and contends that, as a legal matter, potential competition for the provision of outdoor
payphones on public sidewalks is unobstructed because contractual language exists which allows the City to contract
with providers other than the incumbent provider. Today’s decision also points out that petitioners failed to produce any
factual evidence demonstrating that the City had ever rebuffed a "concrete contract proposal" from a competing
payphone service provider to install outdoor payphones on public property.

Looking beyond the four corners of the contract, [ believe the record contains ample evidence of the City's intent to
contract with only one provider. For example, several staff memoranda regarding payphones forwarded to the Mayor
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and City Council of Huntington Park, before the City payphone contract was signed, contained recommendations
advocating that the City should contract with only one payphone service provider. n5 Unrefuted evidence in the record
indicates that, in seeking the provision of payphone service for its "pilot program,” the City neither engaged ina
"Request for Proposal [**56] Process” nor sought to solicit any bids from private payphone providers before signing
the payphone contract, n6

15 Memorandum, dated November 13, 1993, from Jack L. Wong, Director of Community Development, to
Mayor Loya and Members of the City Council (attached to CPA's Pefition at Exhibit 1); Memorandum, dated
September 19, 1994, from Jack L. Wong, Director of Community Development, to Mayor Loya and Members of
the City Council (attached to CPA's Petition at Exhibit 3).

n6 XyCom Reply Comments at 1.

[*14218] The record also provides some insight as to why petitioners did not submit a "concrete contract
proposal” from the City. According to a signed and unrefuted declaration from a corporate officer of a private payphone
provider, a City official had informally told the payphone company that it was free to submit a proposal to the City, "but
that the City sees no need to add more sidewalk phones at present or in the foreseeable firture.” n7 The record further
indicates that the incumbent-payphone provider nearly doubled its commission payments to the City after signing the
contract to provide payphone service on city sidewalks. n8

n7 Ex Parte Letter dated April, 4, 1997, from Martin A. Mattes, Attorney for California Payphone
Association, to William F. Caton, Acting Secretary, FCC, at Exhibit B.

ng See California Payphone Association Petition, Exhibit 3 at 1.

In my view, the weight of the evidence supports the petitioners' contention that the City's Ordinance, viewed in
conjunction with its payphone regulatory program, is designed to ensure that payphone services provided in the outdoor
downtown area of Huntington Park are the exclusive domain of the City's hand-picked provider. It is no coincidence
that the chosen provider is one who has doubled its commission payments to the city coffers in exchange for the
privilege of a de facto monopoly, despite Section 276's mandate that the payphone market be procompetitive in the
future. Thus, T would have found that the City's payphone program shortchanges payphone users, because it effectively
bans competition for outdoor payphone service in the City's downtown district.

1 also cannot join the portion of the majority's decision that finds the record insufficient as to whether the Ordinance
frustrates competition because, as petitioners contend, it limits competitive payphone providers to the offering of
services only inside downtown commercial buildings. In my view, common sense tells us that such an overly narrow
restriction [**58] will result in competitors not entering the market, because as a practical matter, offering payphones
only well inside downtown buildings is not likely to be a commercially viable opportunity. n9 A limit to only indoor
payphone sites will significantly reduce the number of calls placed, and therefore, the revenue potential of the
payphone.

n9 Again, the refevant market at issue here is the entire downtown area.

Today's decision, however, rejects this sensible conclusion on the basis that petitioners failed to submit
extremely-detailed economic analyses that would include "actual revenue potentials and break-even levels for indoor
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payphones" demonstrating that these type of payphones are impractical and uneconomiic. In my view, petitioners have
met their evidentiary burden and the additional data which the Commission seeks is unnecessary, overly burdensome,
and runs contrary fo our general procompetitive, deregulatory charge [*14219] under the 1996 Act. In my opinion, the
City's requirement limiting the placement of competitive payphones in the downtown area to indoor private property not
only has a negative effect on competition, but also frustrates Section 276's mandate to [**59] encourage the
"widespread deployment of payphone services.” ‘

Since today's decision finds no violation of Section 253(a), it does not reach the issue of the applicability of Section
253(b), which permits a State to supersede Section 253(a) if it imposes "on a competitively neutral basis and consistent
with Section 254, requirements necessary to . . . protect the public safety and welfare." In the matter at hand, petitioners
seek federal preemption of a local Ordinance that the City of TTuntington Park contends was enacted to prevent criminal
activity in the Centra] Business District, I address the applicability of Section 253(b), because I think we should have
found that the Ordinance violates Section 253(a).

As 1 stated above, 1 do not question a state or local government's legitimate right to exercise its police power to set
reasonable zoning requirements restricting the placement of payphones for public safety purposes. The City has the
power to take reasonable measures to protect its citizens from criminal activity. Yet, it would be preferable if the City
exercises that authority in a way that promotes its public safety goals, while doing so in a competitively neutral fashion
[**60] as to telecommunications competitors. I am quite troubled by the fact that nowhere in the recerd does the City
provide a rationale as to why it chose to ban all competing payphones on outdoor private property rather than mandate,
in a competitively neutral fashion, that all outdoor payphones should have the same anti-crime features and functions
required under its contract for all nearby payphones on public property. Further, 1 see no evidence on the record from
the City that would explain why a payphone on outdoor private property poses a greater threat to public safety and
welfare thus necessitating a complete ban, whereas a payphone across the street provided on public property would not
pose that same threat. If the City does need to restrict the placement of payphones for public safety purposes, it ought to
do so in a way that is fair and does not pose an arbitrary entry barrier to competitive payphone providers.

I agree with the petitioners that Section 253(b) does not permit the City to protect its proprietary interest in the
provision of sidewalk payphones by applying different regulations to competitors on private property. Thus, | would
have preempted the ordinance.

Legal Topics:

For related research and practice materials, see the following legal topics:
Communications LawFederal ActsCommunications ActFederal PreemptionCommunications Lawlntrastate
CommunicationsState RegulationCommunications LawU.S. Federal Communications CommissionProcedures





