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BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

INRE:

PETITION OF FRONTIER )
COMMUNICATIONS OF AMERICA, )
INC. TO AMEND ITS CERTIFICATE )
OF CONVENIENCE AND NECESSITY )

DOCKET NO. 07-00155

THE INTERVENING COOPERATIVES’ MOTION TO HOLD CASE IN ABEYANCE

Bledsoe Telephone Cooperative, DTC Communications, Highland Telephone
Cooperative, Inc., North Central Telephone Cooperative, Inc., Twin Lakes Telephone
Cooperative Corporation and West Kentucky Rural Telephone Cooperative, Inc. (collectively the
“Intervening Cooperatives”), by and through their undersigned counsel, respectfully submit this
Motion to Hold Case in Abeyance (the “Motion™) until the conclusion of In Re: Petition of
Frontier Communications of America, Inc. for Preemption and Declaratory Ruling, FCC WC

Docket No. 06-6. The Intervening Cooperatives submit the following in support of the Motion.'

" In the interest of administrative ease, Frontier’s Petition for Preemption and Declaratory Ruling, FCC WC Docket
No. 06-6 (Dec. 14, 2005), is attached hereto as Exhibit A.
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BACKGROUND

Frontier Communications, Inc. (“Frontier”) filed the Petition Of Frontier
Communications, Inc. For Declaratory Ruling That It Can Provide Competing Services In The
Territory Currently Served By Ben Lomand Rural Telephone Cooperative, Inc. (the “2004
Petition”) before the Tennessee Regulatory Authority (“TRA” or “Authority”) on or about
October 26, 2004, in TRA Docket No. 04-00379. Ben Lomand Rural Telephone Cooperative,
Inc. (“Ben Lomand Cooperative”) submitted its Answer and Motion to Dismiss Of Ben Lomand
Rural Telephone Cooperative, Inc. on or about December 4, 2004. The Authority convened a
contested case on or about December 13, 2004. Thereafter, the Intervening Cooperatives were
granted permission to intervene and participate therein.

In the 2004 Petition, Frontier asserted that the Authority had previously granted it a
“statewide” certificate of convenience and necessity as a competing telecommunications
provider and that said certificate of convenience and necessity provides Frontier with the
“necessary authorization” to provide competing telephone service in areas served by Ben
Lomand Cooperative.” Therefore, the primary threshold question before the Authority in TRA
Docket No. 04-00379 was whether the June 27, 1996, Order (hereinafter the “June 1996
Order”) granted Frontier the authority to provide telephone service throughout the State of

. C o4
Tennessee, without exception.

2 2004 Petition, p- 1. The June 27, 1996, Order, upon which Frontier relied, was issued in /n Re: Application of
Citizens Telecommunications Company, D/B/A Citizens Telecom For A Certificate of Convenience and Necessity,
TPSC Docket No. 96-00779.

} See n. 2 supra.

* Rather than seeking a declaratory ruling in TRA Docket No. 04-00379 on the question of whether a competing
provider can provide telephone service in the geographic area traditionally served by Ben Lomand Cooperative,
Frontier asked the Authority for a declaratory ruling “that Frontier [already] has the necessary authorization to
provide competing telephone services in areas served by Ben Lomand Rural Telephone Cooperative, Inc.” 2004
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After the submission of briefs and oral arguments, the Authority dismissed the 2004
Petition on the ground that the 2004 Petition failed to state a claim upon which relief could be
granted.” More specifically, the Authority determined that when Frontier originally requested
authority to provide competing telecommunications services it only sought, and was only
granted, authority to provide statewide services as permitted under then existing law. Hence,
Frontier did not request, and was not granted via the /996 Order, authority to enter into the
territories of small rural telephone carriers or cooperatives.°

On or about December 14, 2005, Frontier Communications of America, Inc. (“Frontier”)
filed its Petition for Preemption and Declaratory Ruling before the FCC (“FCC Petition™). In
the FCC Petition, Frontier claims that “The Tennessee Regulatory Authority (TRA) pursuant to a
state statute has ruled that [Frontier], despite having a statewide CLEC certificate of authority, is
not permitted to compete as a CLEC in a telephone cooperative’s territory.”’ Moreover, Frontier
alleges that “[t]he requested preemption and declaratory relief are necessary and appropriate
because of the obvious anticompetitive impact of the statute and the TRA’s ruling.” Finally,
Frontier maintains that “the TRA granted Ben Lomand Coop’s motion for dismissal on the
ground that state law does not permit the TRA to grant authority for CLECs to serve territories

served by telephone cooperatives.™

Petition, p. 1. See also 2004 Petition, p. 3, para. 7; and p. 3, para. 9 (“Frontier has already been granted a certificate
of convenience to operate statewide”) (emphasis added).

* Order Denying Petition of Frontier Communications, Inc., /n Re: Petition of Frontier Communications, Inc. for a
Declaratory Ruling, TRA Docket No. 04-00379, p. 11 (Mar. 8, 2006) (hereinafter the “Order”).

® Order at 11.

7 Petition of Frontier Communications of America, Inc. for Preemption and Declaratory Ruling, FCC WC Docket
No. 06-6, Summary (Dec. 14, 2005). See also id. at 1 (“This Petition arises from the refusal of the [TRA] to allow
an [ILEC] affiliate to enter a market as a [CLEC] on an edge-out basis into the territory of an adjoining telephone
cooperative.”).

¥ Id. at Summary.

’Id. at 3.
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Finally, on or about June 20, 2007, Frontier submitted the Petition of Frontier
Communications of America, Inc. to Amend Its Certificate of Convenience and Necessity (“2007
Petition) in this matter, TRA Docket No. 07-00155, seeking “to modify and/or clarify its

Certificate of Public Convenience and Necessity . . . granted by Order dated June 27, 1996[.]""°

IL
ARGUMENT

As outlined above, the underlying basis of the FCC Petition, as pled by Frontier, is that
the TRA rendered a decision in TRA Docket No. 04-00379 based upon state law and that said
ruling and state law should be preempted by 47 U.S.C. § 253(a)."' To the extent the state law
referenced in its 2007 Petition prohibits Frontier from competing in the areas traditionally served
by Tennessee’s telephone cooperatives, including Ben Lomand Cooperative, Frontier seeks to
have the same preempted pursuant to §253(a).12 Though the Intervening Cooperatives have
opposed the gravamen of Frontier’s FCC Petition, it is, nonetheless, based upon the same
premise as its 2007 Petition."> n both the FCC Petition and the 2007 Petition, Frontier seeks
preemption of state law pursuant to § 253(a). By its own admission, Frontier intends on pursuing

both the FCC Petition and the 2007 Petition simultaneously.'*

1 2007 Petition, p. 1.

! In Frontier’s FCC Petition, the “challenged requirement” is, presumably, Tenn. Code Ann. § 65-29-102. See also
Reply Comments of Frontier Communications of America, Inc., FCC WC Docket No. 06-6, p. 6 (Mar. 8, 2006)
(“Frontier’s FCC Reply Comments”) (attached hereto as Exhibit B) (“The only basis for the TRA to deny Frontier’s
[2004 Petition] was that the statute bars the TRA from allowing Frontier to compete in Ben Lomand’s territory.”);
and Frontier’s FCC Reply Comments, p. 7 (“[TThe TRA’s November 2005 action rest squarely and solely on the
statute, and Frontier is properly before this Commission to petition for the preemption of the statute.”).

‘22007 Petition, pp. 4-5, 12-13.

> The question raised herein by the Intervening Cooperatives is not whether Frontier framed its review before the
FCC properly. Rather, the question at hand is whether it is appropriate for Frontier to seek the relief it asked for
before the FCC and the relief its seeks in the 2007 Petition at the same time.

2007 Petition, p. 4 (“Although, Frontier disputes the TRA’s position, in the exercise of caution and without
walving its position before the FCC, Frontier seeks to have its CCN amended to the extent that it is not statewide as
it so provides.”).
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The Authority has long recognized its discretion to oversee the cases pending before it."”
In fact, the agency customarily stays pending matters when a similar issue is pending before it,
even when the same parties are not involved. Therefore, the TRA should most certainly stay this
proceeding, as the same or substantially the same issues pending in TRA Docket No. 07-00155
are currently pending in a federal forum and involve the same or substantially the same parties.'®
Moreover, it would not serve the public interest to have the FCC and the Authority to render
conflicting rulings on the same issue(s) involving the same parties.'” If the FCC addresses the
issues pled and raised by Frontier in the FCC Petition, it may be unnecessary for the Authority to

take any substantive action in this matter.

'* See, e.g., Order Holding Docket in Abeyance, TRA Docket No. 07-00161 (Nov. 21, 2007) (Panel decided to hold
the matter in abeyance in reliance upon its inherent discretion to control the agency’s docket.). See also, Landis v.
North American Co., 299 U.S. 248, 254 (1936) (“[T]he power to stay proceedings is incidental to the power inherent
in every court to control the disposition of the causes on its docket with economy of time and effort for itself, for
counsel, and for litigants.”)

'® See, e.g., City of Miami Beach v. Miami Beach Fraternal Order of Police, 619 So.2d 447, 448 (Fla. Dist. Ct. App.
1993) (holding that as matter of comity and discretion state court may stay its proceedings pending outcome of
federal litigation.); Municipal Lighting Commission of Peabody v. Stathos, 13 Mass. App. Ct. 990, 433 N.E.2d 95,
96 (Mass. App. Ct. 1982) (same), and /T7-Community Development Corp. v. Halifax Paving, Inc., 350 So. 2d 116,
117 (Fla. Dist. Ct. App. 1977) (same).

17 See, e.g., cf., Wade v Clower, 114 So. 548, 551 (Fla. 1927) ("Where the jurisdiction of a state or a federal court
has once attached, it cannot be taken away or arrested by proceedings subsequently instituted in the other court; but
the usual practice is for the court in which the second action is brought not to dismiss such action, but to suspend
proceedings therein until the first action is tried and determined."). See also, e.g., c.f., Florida Crushed Stone Co. v.
Travelers Indem. Co., 632 So. 2d 217, 220 (Fla. Dist. Ct. App. 5th Dist. 1994) (holding a trial court in action
brought in state court by insurer after insured had brought action in federal court erred in denying stay of state
proceedings, where parties were identical and issues, although not perfectly identical in pleadings, were substantially
similar and arose from same nucleus of facts); Baker v. Harrison, 445 S’W.2d 498, 500 (Ark. 1969) (similar); and
Schwartz v. DeLoach, 453 So. 2d 454, 456 (Fla. Dist. Ct. App. 1984) (Trial court abused its discretion in refusing to
stay state action commenced on causes of action identical to causes of action in previously filed and pending federal
case in same state.).
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I11.
CONCLUSION
For the foregoing reasons, and based upon both the principles of comity and judicial
economy, this matter should be held in abeyance until the conclusion of [n Re: Petition of
Frontier Communications of America, Inc. for Preemption and Declaratory Ruling, FCC WC
Docket No. 06-6. Failure to do so would permit Frontier to seek virtually the same result in both
a state and federal forum simultaneously and unnecessarily risk unintended consequences.
Having voluntarily chosen to pursue its cause before the FCC, Frontier should not be afforded
the opportunity to pursue the same or substantially the same before the TRA until the conclusion

of its FCC Petition.

Respectfully submitt’,éf‘ ,

e
/! \/

Melvin J. Mafgne
Mark W. th
MILLE MARTIN, PLLC
150 Fouytd Avenue North
1200 One Nashville Place
Nashville, Tennessee 37219-2433
Telephone (615) 244-9270
Facsimile (615) 256-8197
Mmalone@millermartin.com

Attorneys for:

Bledsoe Telephone Cooperative

DTC Communications

Highland Telephone Cooperative, Inc.

North Central Telephone Cooperative, Inc.

Twin Lakes Telephone Cooperative Corporation
West Kentucky Rural Telephone Cooperative, Inc.
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Certificate of Service

I hereby certify that a true and correct copy has been forwarded via U.S. Mail and
Electronically to the following on this the Zf/ day of December, 2007.

Guilford F. Thomton, Jr.

Charles W. Cook, III

Adams and Reese LLP

424 Church Street, Suite 2800
Nashville, Tennessee 37215
gthornton@stokesbartholomew.com

H. LaDon Baltimore
Farrar & Bates, L.L.P.

211 Seventh Avenue North
Suite 420

Nashville, Tennessee 37219 \
Don.Baltimore(@farrar-bates.com

!

Melvin J. Maloz‘e’
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PETITION FOR PREEMPTION AND DECLARATORY RULING

Kenneth F. Mason
Director — Federal Regulatory

Frontier Communications
180 South Clinton Avenue
Rochester, NY 14646-0700
585-777-5645

KMason@czn.com

Date: December 14, 2005

Gregg C. Sayre
Associate General Counsel — Eastern Region

Frontier Communications
180 South Clinton Avenue
Rochester, NY 14646-0700
(585) 777-7270
aregg.sayre@frontiercorp.com




SUMMARY

The Tennessee Regulatory Authority (TRA) pursuant to a state statute has ruled that
Frontier Communications of America, Inc., despite having a statewide CLEC certificate of
authority, is not permitted to compete as a CLEC in a telephone cooperative’s territory. By this
Petition Frontier requests the Commission to preempt this statute, T.C.A. § 65-29-102, and to
rule that Frontier is entitled to begin competing with the telephone cooperative pursuant to the
terms and conditions of an interconnection agreement that has been duly filed and approved by
the TRA.

Frontier and Ben Lomand have adjoining ILEC territories. The only legal difference
between the two is that Frontier is organized as a corporation while Ben Lomand is organized
as a telephone cooperative. This distinction, however, has allowed Ben Lomand to compete in
Frontier's territory through an affiliate CLEC while insulating its cooperative territory against
Frontier's competitive entry under color of state law. The requested preemption and declaratory
relief are necessary and appropriate because of the obvious anticompetitive impact of the
statute and the TRA’s ruling. It is manifestly anticompetitive, unfair and unlawful to give a
cooperative an exemption from competition under color of state law while at the same time
allowing the cooperative to use an affiliate to compete within the territory of its adjoining ILEC.
Such a complete lack of competitive neutrality calls for a remedy. Because the TRA apparently

felt that its hands were tied by its governing statutes, the Commission must preempt.
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Before the
Federal Communications Commission

Washington, D.C. 20554
in the Matter of

Frontier Communications of America, Inc.
Petition for Preemption of Tennessee Code
Annotated § 65-29-102 and the Tennessee
Regulatory Authority’s Decision That This
Statute Restricts Frontier's Statewide
Certificate of Convenience to Operate as a
CLEC

WC Docket No. 05-

PETITION FOR PREEMPTION AND DECLARATORY RULING

Introduction and Factual Background

This Petition arises from the refusal of the Tennessee Regulatory Authority (“TRA”) to
allow an Incumbent Local Exchange Carrier (“ILEC”) affiliate to enter a market as a
Competitive Local Exchange Carrier (*CLEC") on an edge-out basis into the territory of an
adjoining telephone cooperative. The cooperative is already itself competing through an affiliate
as a CLEC on an edge-out basis within the first ILEC’s territory. This Petition seeks redress
from this grossly anticompetitive situation, which allows a telephone cooperative to compete in
another ILEC's territory while insulating its own base from similar competitive entry under cover
of state law.

On April 28, 1989 in Docket No. 98-00600, the TRA granted a Certificate of
Convenience to Ben Lomand Communications (“BLGC”), a subsidiary of Ben Lomand Rural
Telephone Cooperative, Inc. (“Ben Lomand Coop”)! to compete as a CLEC outside of Ben
Lomand Coop's territory. BLC proceeded to enter the adjoining territory of Citizens
Telecommunications Company of Tennessee L.L.C., an ILEC doing business as Frontier

Communications of Tennessee (“Frontier of Tennessee”). BLC built its own distribution

' Ben Lomand Coop and BLC are jointly herein referred to as “Ben Lomand.”




network in Frontier of Tennessee’s territory, using Ben Lomand Coop’s switching capacity. BLC
achieved a great deal of success in its CLEC activities and has taken substantially more than
half of Frontier of Tennessee's former customers in the areas that BLC serves.

Frontier Communications of America, Inc. (“Frontier of America”), an affiliate of

Frontier of Tennessee,” had previously obtained a statewide Certificate of Convenience from the
TRA byorder-dated June 27, 1996° to operate as a CLEC outside of Frontier of Tennessee’s
territory.  Frontier determined that it would be appropriate to exercise this certificate by
competing as a CLEC in Ben Lomand Coop's territory. At Frontier of America’s request,
Frontier of America and Ben Lomand Coop entered into interconnection negotiations and on
July 6, 2004 executed an interconnection agreement, attached hereto as Exhibit A. This
interconnection agreement was approved by the TRA by order dated November 24, 2004 in
Docket No. 04-00233. In that order, the TRA stated, “The agreement is in the public interest as
it provides customers with alternative sources of telecommunications services within the service
area of [Ben Lomand Coop]. *

During the negotiations, Ben Lomand Coop maintained that Frontier of America lacked
the legal authority to act as a CLEC in Ben Lomand Coop's territory, citing (among other things)
Tennessee Code Annotated § 65-29-102, which states:

Cooperative, nonprofit, membership corporations may be organized under this chapter

for the purpose of furnishing telephone service in rural areas to the widest practical

number of users of such service; provided, that there shall be no duplication of service
where reasonably adequate telephone service is available.

Both Frontier companies are under the common ownership of Citizens Communications Company, a
publicly held corporation. Frontier of Tennessee and Frontier of America are jointly herein referred to
as “Frontier.”

At that time Frontier of America was named Citizens Telecommunications Company.
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Accordingly, in order to preserve each party's rights and to avoid the need to arbitrate an
interconnection agreement, the parties agreed to a clause in the interconnection agreement that
-provides as follows:

13.1 This Agreement will become effective upon:

~~ ~(a)issuance of a final-order by a regutatorybody-or—court-with-the requisite
jurisdiction to grant Citizens with all necessary regulatory approval and certification to
—- - offer-locat-exchange and local exehange- access-services- in- the—geographic-areas- to
which this Agreement applies; and
(b) apﬁi’oval of this Agreement by the Commission

Baséd on this language, on October 26, ébé;--Front}er of Ameriéa filed a Petition.for
Declaratory Ruling with the TRA seeking a determination that it has the authority to provide
CLEC service in Ben Lomand Coop’s territory. Ben Lomand Coop moved for dismissal of the
petition primarily on the ground that only the Federal Communications Commission has the

authority to determine whether the 1996 Telecommunications Act, 47 U.S.C. §253(a), preempts

Tennessee Code Annctated § 65-29-102. There can be no doubt that if Frontier had filed

initially \;v-i'th the FC_C Ben Lomand Coop would have moved for dismissal on the ground that

only the TRA has the authority to determine that Frontier of America is certified to provide CLEC

séﬁgés in Ben Lomand Coop:s‘ierritor;f.

Despite Frontier’s efforts to move th-e case forward, it languished at the TRA. Ultimately,
on November 7, 2005, the TRA granted Ben Lomand Coop’s motion for dismissal on the ground
that state law_does not permit_the TRA to grant authority for CLECs to serve territories served
by telephone cooperatives. A transcript of the conference at which the TRA made this decision
is attached as Exhibit B.* Two of the three TRA directors making statements at the conference

stated that this matter might more appropriately be handled at the FCC.

*  Frontier has requested but the TRA has not issued a written order, If and when such an order is

- issued, Frontier will supplement the record in this proceeding.
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Ben Lomand has now managed to thwart CLEC competition within its territory on
procedural grounds for nearly 17 months since the execution of the interconnection agreement,
all the while it continues to act as a CLEC in Frontier's territory and continues to erode Frontier's

customer base. The Commission should not countenance this bare-faced anticompetitive

conduct, and should promptly grant the relief requested by Frontier so that Frontier can at long

last compete with Ben Lomand on the same basis that Ben Lomand is competing with Frontier.

l. T.C.A. § 65-29-102 Is Preempted by 47 U.S.C-§ 253(a).

The relevant Federal statute, 47 U.S.C. § 253(a) unequivocally states, “No State or local
statute or regulation, or other State or local requirement, may prohibit or have the effect of
prohibiting the ability of any entity to provide any interstate or intrastate telecommunications
service,” The Commission has previously ruled that this statute preempts T.C.A. § 65-4-201(d),
which was supposed to protect the territory of ILECs with less than 100,000 lines. /n The Matter

Of AVR, L.P. d/b/a Hyperion of Tennessee, L.P. Petition for Preemption of Tennessee Code
Annotated § 65-4-201(d) and Tennessee Regulatory Authority Decision Denying Hyperion’s
Application Requesting Authority to Provide Service in Tennessee Rural LEC Service Areas,
Memorandum Opinion and Order, CC Docket No. 98-92, 14 FCC Rcd 11064 (1999), pet. for
reh’g den., 16 FCC Rcd 1247 (2001) (“Hyperion Preemption Order”). This case raises
preemptive issues that are nearly identical to those in the Hyperion case.” For the reasons set
forth in the Hyperion Preemption Order, the federal statute should preempt T.C.A. § 65-29-102

as anticompetitive.

® This case is also similar in its essential facts to two previous preemption decisions cited as precedent

in the Hyperion Preemption Order. The Public Utility Commission of Texas, Memorandum Opinion
and Order, 13 FCC Rcd 3460 (1997); Silver Star Telephone Company, inc. Petition for Preemption
and Declaratory Ruling, Memorandum opinion and Order, 12 FCC Rcd 15639 (1997) (“Silver Star
Preemption Order”).



Consistent with 47 U.S.C. § 253(2) and the Commission’s ruling cited above,
Tennessee’s legislature has stated that it is the policy of this state “to foster the development of
an efficient, technologically advanced, statewide system of telecommunication services by
permitting competition in all telecommunications services markets ... *. T.C.A. § 65-4-123. In
fact, when the TRA approved the Certificate of Convenience for BLC 1o tompete ocutsidé Ben
Lomand-Coop's territory, -it held-that the—application-woutd-inure to the-benefit-of-the present
and future public convenience by permitting competition in the telecommunications services
markets in the State ...". TRA Order, dated April 28, 1999 (Docket No. 98-00600). In addition,
T.CA § 65-29-102 has been consirued by the Tennessee Attorney General to prohibit
telephone cooperatives from providing service where ‘reasonably adequate service is

available,” not a's a means for a telephone cooperative to protect its own territory. See

Op.Atty.Gen. No. 90-83, Aug. 27, 1990. Finally, as noted above, when approving the
interconnection agreement between Frontier of America and Ben Lomand Coop the TRA found
that additional sources of telecommunications services within the territory of Ben Lomand Coop
would t;e in--th_e p“u‘blic interest. --bes-gi};_tﬁgf;eaéral ;ﬁé,-the State statutér,ﬁ the 'l;énnessee

Attorney General opinion and its own previous findings, the TRA has issued an order improperly

exempting a cooperative from competition within its territory, regardiess of the fact that the

cooperative is actively competing through a wholly owned subsidiary outside of its territory.

The preemption analysis set forth in the Hyperion Preemption Order turns primarily upon

Mwhether_tﬁéﬁcﬁgl'léﬁngéd state _reist—l%@c‘fiohmiﬂs:"(;oh;petine}y neutral,_” and a finding that the

restriction is not competitively neutral is fatal to the restriction.” In the case at hand, the lack of
competitive neutrality is painfully obvious. Frontier and Ben Lomand each have both ILEC and
out-of-territory CLEC operations. The TRA allows Ben Lomand, through its CLEC, to compete

in Frontier's territory. Ben Lomand has, in the course of its competition with Frontier, taken

®  Hyperion Preemption Order, T8, 18; 47 U.S.C. § 253(b).
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away many of Frontier's customers. On the other hand, the TRA refuses to allow Frontier,
through its CLEC, to compete in Ben Lomand's territory. Ben Lomand thus. has the enviable
ability to finance its competitive. CLEC operations from an untouchable ILEC base, and its
captive ILEC customers are deniéd the benefits of competition.

‘A single-example suffices to-prove the anticompetitive effect of the TRA's refusal to allow
Frontier to—compete-in Ben -Lomand’s-{erritory—The Warren County-school system recently
issued a request for proposals (“RFP”) to serve all schools within its-district_—.Some- of the
Warren County schools are within Frontier's ILEG territory; and-the rest of the schools are within
Ben Lomand Coop's ILEC territory. The RFP specifically states that there must be a single
vendor for the entire contract. As a result, Ben Lomand will be able to submit a compliant bid,
and Frontier will not. It is long past time to redress this situation and to end Ben Lomand Coop's
unlawful monopoly.

- —-|n summary;-Ben Lomand-takes full advantage—of-its ability to compete outside its
territory,-but contrary to the policies.set forth by U.S. Congress, the Tennessee legislature, the
Commission and even the TRA, it resists competition when it comes knocking on its own door.
Unfortunatety the TRA yielded to-Ben-Lomand’s-procedurat-stalling tactics,-and-it is necessary
for the Commission to take preemptive action to allow consumers in Ben Lomand Coop's

territory to have a choice of local service providers.

1. The Commission Should Rule That The Interconnection Agreement
Between Frontier of America And Ben Lomand Cooperative Is Now
Effective. -
Frontier of America already has a “statewide” Certificate of Need from the TRA. The

only basis for the TRA to deny Frontier of America the ability to compete within the territory of

Ben Lomand Coop is T.C.A. § 65-29-102. Frontier recognizes that in the Hyperion case the



Commission declined to direct the TRA to grant Hyperion’s application for a CPCN.” In the case
at hand, by contrast, Frontier of America already holds a statewide certificate and is being
prevented from exercising it solely because the TRA is insulating Ben Lomand Coop from
competition contrary to law. Accordingly, the Commission should rule that Frontier of America is
entitled to compete in Ben Lomand Coop's territory, and more specifically, that the conditions of
the interconnection agreement are satisfied. There is no need for this proceeding to be
remanded to the TRA, and it would be contrary to the public interest to do so. If the
Commission remands any portion of this case, it may be confidently predicted that Ben Lomand
Coop will again attempt to delay the advent of competition in its territory for yet another year by

raising still more procedural issues with the TRA.®

Conclusion

For the reasons stated herein, the Commission should issue a declaratory ruling that
T.C.A. § 65-29-102 is preempted by 47 U.8S.C. § 253(a), that the conditions to the effectiveness

of the interconnection agreement between Frontier of America and Ben Lomand Coop are

7

Hyperion Preemption Order, { 22.

* |t appears that the TRA in this proceeding ignored the encouragement given to states and regulatory

agencies by the Commission in the Hyperion Preemption Order “to review any similar statutes and
regulations, and to repeal or otherwise nullify any that in their judgement violate section 253 as applied
by this Commission.” Hypericn Preemption Order at 123. This case is therefore unlike the situation in
the Silver Star Preemption Order, in which the Commission declined to reverse the Wyoming PSC's
denial of a CPCN. In the Silver Star Preemption Order, the Commission grounded its decision on the
petitioner's statement that it was “confident that the PSC ... will quickly and completely abide by this
Commission’s preemption decision.” Silver Star Preemption Order at 47.
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satisfied, and that Frontier of America is now entitled to compete in the territory of Ben Lomand

Coop pursuant to the terms of the interconnection agreement.

I
Respectfully'Submit d,

/I- '
T T T T ) T T ﬂﬂﬂ/c ﬂ \I \ }-\_;&v“ -
Assocfate General Counsel — Eastern Region

Kenneth-F. Mason. - . ... .. .Frontier Communications __ _ _

Director — Federal Regu\atory 180 South Clinton Avenue
Rochester, NY 14646-0700

Frontier Communications Tel: (585) 777-7270

180 South Clinton Avenue Fax: (585) 263-9986

Rochester, NY 14646-0700 gregq.sayre@frontiercorp.com

585-777-5645
KMason@czn.com

Date: December 14, 2005

Attachments: Exhibit A - Interconnection Agreement Between Frontier of America and Ben
Lomand Coop

Exhibit B- Transcript of TRA Conference Rejecting Frontier's Petition for a
Declaratory Ruling
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AGREEMENT FOR
LOCAL WIRELINE NETWORK INTERCONNECTION

This Agteement For Local Wireline Network Intarconnection ("Agreement’) made this Sth day of July 2004,
is by and between Ben Lomand Telephone Cooperative, Inc a Tennesses corporation, having its
pnncipal place ol business at 311 North Chancery Street, P O Box 670, McMinnville, Tennesses 37414
{"BLTC") and Frontier Communications of Amenea, Ine., 8 Delaware corporation, having iis principal place
of business al 180 S. Chinton Avenue, Rochester, New York 14846 ("FCA"). BLTC and FCA may aiso be
referrad to herein singularly as a "Party” or collectively as “the Parties”

SECTION 1. RECITALS AND PRINCIPLES

BLTC 15 a lelephone cooperative local exchang®d carrier authonzed o provide lelecommunications
services In the State of Tennessee, and

FCA 15 8 local exchange camer authonzed to prov:de telecommumcanons services in the State of
Tennesses, and ) JR

The nature of the interconnection arrangement between the Parties estabhshed pursuant to this

Agreement 1s of mutual benehit to both Partres and is Intended to Tulfill their needs to exchange local traffic,
and

The Parties have in good faith negotiated, and agreed on local interconnection terms and conditions as set
forth below, and

Notwithstanding the mutual commilments contained In this Agreement, the Parties nevertheless enter into
this Agreement without prejudice lo any positons they have taken previously, or may take in the fulure in
any legistative, regulatory, judicial or other public forum addressing any matters, including matters related
specifically to this Agreement, or other types of arrangemenis prescribed in this Agreement In
consideration of the mutual provisions contamed herein and other good and valuable consideration, the

_receipt and sufficiency of which are hereby acknowledgad, BLTC and FCA hereby covenant and agree as
“follows:

SECTION 2. GENERAL DEFINITIONS

£xcept as otherwise specified herein, the following defimtions wilt apply to 3l sections contained i this

Agreement Additional defintions that are specific to the matters covered in a particular section may
appear in that section

21. “Access Service Request” ("fASR") means the industry slandard forms and supporimg
documentation used for ardering access services The AS'R wiii be used to |dentlry the specific trunking
and faciitiee raquest for nterconneciion

22 “Automatic Number ldentification” ("TANI") refers to the number transmitted through the
network identifying the caling party

2.3 *Camer® means a telecommunication company authorized by the Commission to provide
locat exchange telecommunicalions services in the Siate of Tennassee

24. "CLLI Codes* means Common Language Location ldentifier Codes

25 "Commission® maans the Tennessee Regulatory Authonty

26. *DS1° s a digital signal rate of 1 544 Megabits per second ("Mbps”®)

27 *DSJ3” 18 a digital signal rate of 44 736 Mbps
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28 Yinterconnechion” in tis Agreement reiers ofuy 1o the physical king ol wo networks tor

\he mutual exchange of tratfic and only for purposes of transmitting and routing telephone exchange traflic
or access lraffic or both Interconnechon does no!l include the transport and termination of interexchange

traffic

29 "Local Exchange Routing Guide” ("LERG"}1s a Telgcordia reference document used by
carners 1o identify NPA-NXX routing and homing information as well as network element and equipment
designatons

210  “Local Traflic” means traffic that s originated by an end user of one Party and terminates
to an end user of the ofher Parly within BLTC' local serving ases, including mandastory local calhng scope
arrangements established and defined by the applicable stale commssion A mandatory iocal ¢ating
scope arrangement ts an arrangement that provides end users a local caling scope, 1@ Extended Area
Servica ("EAS®), beyond therr basic éxchange serving area Therelore local traflic, for purposes of thus
Agreement, ncludes both intra-exchange calls and EAS calls

211 "Poinl of Interconnection” ("POI") means the physicallocation{s) at which the Parties’
networks meel for the purpose of establishing interconnection

212  "Rabng Point” s the VAH coordinates assoctated with a particular telephone number for
rating purposes

213 *Transport and Termination” denotes transmission and switching facihties used for the
exchange o! local iraffic between interconnected carner networks

214 "Wire Center” denotes a bwlding or space within a buillding which serves as an
aggregation point on a grven carrier's network, where transmission fachies and circuits are connected ar
swilched Wire Center can also denole a building in which ana or more central offices, used for the
provision of basic exchange services and access services, are localed However, far purposes of
interconneclion service, Wire Center will mean those points elgibie for such connections as specified 1n

the FCC Docket No €1-141 {Expanded Interconnection with LEC Faciites, Transport, Phase 1), and rules
adopted pursuant thereto

SECTION 3. NETWORK INTERCONNECTION

The Parties hereto, agree to snterconnect ther lacihues and networks for the transport and termination ol
local trafhc

31 Iinterconnection Trunking Arrangements

311  Tho Parties will interconnect ther networks as specified in the terms and conditiona
conlained in Attachment A attached hereto and mncorporatad by reference POIs set forth in thys

Agreement, may be mod!fied from tme to ime by either Party with the wntlen consent of the other Party,
which consent will not be unreasonably withheld

312 Each Party will be responsibte for the engineering and construclion of its own network
facinies on its side of tha POL

313 The Parties mutually agree that all interconnection faciliies will bs sized according to

mutual forecasts and sound engineersing practice, as mutvally agread fo by the Parties dunng planning-
forecasting mestngs

3 1.4 The Paries agree to establish trunk groups of sulhcient capacity for local interconnection
purposes The Parties will mutually agree where one-way or two-way trunking will be avanable The
mulually agreed upon technical and operational interfaces, procedures, geade of service and performance
standards for inerconnection between the Parties are set forth in Attachment B, attached hereto and will
canform with all ganerally accepled industry standards with regard to faciities, equipment, and services
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Each Party shall make available lo the other Pafty trunks ovdr which the oniginating Party can terminate
Local Tratfic of the end usera ‘of the ongingting Party to the end usars of the terminating Party.

31.5 This Agreement is applicable only to the incumbent setvice areas of BLTC within the
State of Tennessee. Both Parties agree to deliver only tralfic within the scope of this Agreement over the
tonnecling Tacilities as specified in Atachment A Neither Party shall provide an :ntermediary or transit
tratfic function for the other Party's connection ot its end users to the end users of g third party
telacommunications carner without the consent of all parties and withaut the estabhishment of mutuaity
agreeable terms and condiions governing the provision of the intermediary functions. This Agreement
doas not obligate either Party to utihze any intarmediary or transit traffic lunction of the olher Party

3z Teaamg and-Trouble Responsilites——— ---— - - — - =

BLTC and FCA agree that each will share responsibihity for all mantenance and repair of trunks/trunk
yroups The Partiés agfee to-

3217 Cooperalively plan and implement coordinaled reparr procedures for the meet point and
local interconnection trunks and faciliies to ensure lrouble reports are resolved in 8 bmely and appropriate
manner

3za. Prowde lramed persnnnelwuth adequate and compaublo tost equnpment to work with each
other's technicians.

323 Promplly nonfy each other when there i1s any change affecting the service requested,
including the date service 1s to be started

324. Coordinate and schedule testing activiies of their own personnsl, and others as
applicable, lo ensure is.interconnection frunks/trunk groups-are nstalied per the interconnection order,
meat agreed upon acceptance test requirements, and are placed in service by tha due date

325 Perform sectionaiization to determine if a trouble condtion 1s Jocaled in s faciity or s
portion of the interconnection lrunks prior lo refesring any trouble to each other

326 Provide each other with a lrouble reparing number to a work center \hat s statfed 24
hours a day/? days a week

327 !mmedla\aly report to each other any equnpment failurs which may aftect the
interconnection trunks

32.8. Basedonthe trunkulwg;rchnec!ure provide for mutual tests for system assurance for the
proper recording of AMA records in each company's switch. These lests are fepeatable on demand by
either Parly upon reasonable notice  — — - _— —-

33 lnlen:onnechon Forecastmg

331 Consistent with Section 3 1, the Parties agree lo work cooperatively to forecast local
trafhic trunk requirements The Parties will establish joint forecastng responsibihes for traffic utihzation
over trunk groups The Parties recognize that planning for, and the avaiability of, faciities and/or
equipment aré dependent on cooperabive foracasting between the Parties. Intercompany forecast

_information will bs proviged by the Parties \o each.other allsast lwice a year W hen necessary, the
Parties agree to provide additional runking needed to maintain the grade of service The Parties agree to
connect trunks at a mimimum DS1 level to exchange local traffic on a bi-direconal basis  All connecting
taciihes wil be ata DS level, multipie DS 1 level, or DS3 level and will conform to industry standards.

—Where-locattrafficvolumes are ot-estatishad, two-way trunk groups willbe frovisioned initially besed
on forecasts jointly developag by the Parties FCA must provide the injiel 'wo year forecast of s trunk
requirements All trunk faciities will be enginesred to a P 01 grade of service Shouid a Party idenuty the
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need-for more or less trunking facihues between the parieas to maintain the grade of service, the Parly will
provide notice to the other Party in writing

332 The forecasts will include the number, type and capacity of trunks as well as a descrniption
of major network projects anticipated for the following s1x months Major network projects include trunking
or network rearrangements, shills in anticipated traffic patterns, or other actvities that are reflected by a
significant mcrease or decrease w runking demand for the following farecast perniod The Parties agree to

(ointly plan for the etfects of other traffic on their networks, including 1ssues of nelwork capacity,
torecasting and compensation calculation

333 Kl requests from one Party to the othar Party 1o establish, add. change, or disconnect
trunks will be made in writing using the Industry standard Access Service Request

34 Reciprocal Compensation For the Transport and Termination of interchanged Traffic

341 The Partes agree thal the mutual provisions and relative obhgations of the Parties
pursuant to this Agreement represent good and valuable consideration, the sufficiancy of which between
the Parties 15 acknowledged, and that neither Party has any obligation to provide any monetary
compensation to the other Parly for the other Parly's origmation or termination of local tralfic onginating on
one Party’s network and terminating on the other Party’s network within the scope of this Agreement The
specific compensation terms and conditions set forth in this' Agreement are related to, dependenl on, and
himited to the provision of local exchange service to end users located n the specific geographic areas that
are the subjec! of this Agreemeni and atl olher terms and conditions set forth In this Agreement

342 A mamntenance service charge appiies whenever either Party requests the dispaltch of the

other Party's personnel for the purpose of performing maintenance aclivity on the interconnection trunks,
and any of the following condiions exist

34 21 No troubte 15 found 1n the interconnection trunks, or

34 22 The trouble condition results from equipment, facililes or syslems not provided by
the Party whose personnel were dispalched, or

3423 Trouble clearance did not otherwise requirs 8 dispatch, and upon dispatch
requested for repaw venfication, the interconnection trunk does not exceed maintenance mils

343 Ifamannlenance service charge has been appled and trouble 18 subsegquently found in
the faciities of the Party whose personnel were dispatched, the charge wiil be canceled.

344 Billing for maintenance service by either party 1s based on each hall-hour or fraction
thereof expended 10 perform the work requested The time worked 18 calegornzed and billed at one of the

following three rates {1} basic ime, (2) overlime, or {3) premium tme as deftned in BLTC's interstale
access tanff

35 Reserved for Future Use

38 Coordinalion of Transfer of Service

381 Coordination of Transfer of Service To serve ths public nterest of end users, the Parlies
agree that when an end user transfers service from one Party to the other Party t will be necessary far the
partias to coordinate the bming for disconnaction from one Party and conneclion with the other Parly so
that transfernng end users are nol without service for any extended period of tme Other coordinated

aclivibes associated with transfer of service will also need 10 be coordinated between the Parties to ensure
quahty servicas 1o the publc

362 Procedures for Coordinated Transfer of Service Activiies The Parlies agree to establish
mutually acceptable, reasonable, and efficient ransfer of service procedures that utiize the industry
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slandard LSR format for the exchange of necessary informatidn for coordination of service transfers
between the Parties Each parly will designate a local representative for the purpose of exchanging
requests for disconnect, service announcement mhation, and number portability activity between the
Patiies Ben Lomand wit develop mutually agresabls, specific procedures for the exchange q_f the
necessary information pursuant to this subsection

383 No Charges for Coordinated Transfer of Service Aclivites There will be no charges
between the Parties or compensauon provided by one party to the other Party for the coordinated transler
of service activities descrnbed i this Seclion 3 8,

38 4"".L‘ener or Authorization Each Perty i1s responsible for obtaining a Letter of Authonzation
[LOA) from each end.usersmtating transfer of service from one Party o the other Party The Parly
obtaining the LOA from the end user will furnish it to the other Party Transmission qf the LOA by
facsimile 18 preferred in order 10 expedite order processing ’

- — —= 7S -

385 Transfer of Service Announcement In the cass where an end user changes sarvice from
one Party to thas other Party and the end user doss not retain i13-onginal telephone number, th€~-Party
formerly providing service to the end user will provide a transfer of service ennouncement on the vacated
telephone number This announcement will provide details regarding the new number that must be dualed

10 reach tus end user The service announcement will be provided by the Party formerly providing service
for 8 minimum of four months

366 Disconnect and Transfer of Sarvice Anncuncement Coardination for Service Transfers
with Change of Number [n the case where an end user changas service [rom one Party lo the other Party
ang the end&er does not retain its onginai telephone number, \he Party from which the end user s
transferring will honor requests for disconnect and service announcement niiatkon from the Pary to which
the end useris ransfernng The Party to which the énd users ransferring service will provide to the

_other. Pany the end user's name, address.current-telephone-number: new telephone-number-and date
service should be transferred using the indusiry standard LSR format The Party from which the end user
1s ransferring will coordinale wilh the other Parly the disconnect and service announcement intiation 1o
coincide with the service transfer request date (n instances where the iransferring end user chenges ns
lelephone number,-the Party from which-the end user is transferning service will place a service
announcement on the vacant number na later than 5 00 P M local me on the nextbusiness day lollowing
the service lransfer date It i1s recommended that the installation dale precede the disconnaction date

v

387 Oisconnect and Coordination of Local Number Portability for Service Tranum'llhoul
Change of Number Inthe case where an end user changes service from one Party to the other Parly and
the end user retains its onginal telephone number(s), the Party from which the end user ts translerring will
.— honof reguests for disconnect and local number portability from the Party 1o which the end usar1s

o transfernng The Party to which the end user s trapslermng will provide-the other-Party-the-end user's
name, address, current telephone numbaer, new network number porting information, and date sarvice
e .should be transferred using the industry standard LSR format The Parties will coordinate the disconnect,

connect, and number portabiiity activilies in accordance with the North Amencan Numbenng Counci
. (NANC) llows

368 Combined Transfer of Service Requests. Each Parly will accepl transfer of service
requests from the other Party for ons end user thal includes combined requests lor transfers where the

end user will retain one of more telephone numbers and where the end user will not change one or more
- telephone numbers —

369 Bulk Requests for Transfer of Service From ume to tme, either Party may benefit from
the transfer of service for groups The Parties agree to process bulk transfer of service requests for end
-gsers-having-the-same biingaccountmumber: T T T

3610 Access to the Network Interface Device (NiD) Each Party will allow the other Parly
access to the customer side of the Network Interface Device (NID) consistent with Federal Commumcation
Commisswon rules The Party o which the end user 1$ transferring service may move all nside wire from
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the other Party’s existing NID to one provided by the Party to which the end user 18 transferring service
whare a8 NID is of the type which providas for customer access to one side of the NID, the Party 1o which
the end user s transferring service may elect to remove the inside wire at the connection(s} within the
customer side of the NID Where a NID 1s of an older type no! allowing access to the gustomer side of the
NID, the Party lo which the end user s ransferring service must make a clean cut of the inside wire at the
closest point 1o the NID

37 Service Ordering

Access Service Requests (ASR) will be used by both parties la.request trunks and«special circuits
ordered under this agreement Local Service Requests (LSR) will be used to order local sefvice including
Local Number Portability

SECTION 4. AUDIT o

Exther Party may, upon wrilten natice to the other Party, conduct an audit, durlng normal business hours,
.only on the source data/documents as may contan information bearing upon the services being provided
under the lerms and condiions of this Agreement An audl may be conducled no more trequently Ihan
once per 12 month period, and only o venfy the other Party's compilance with provisions of this
Agreement The nolice requesting an audit must iWdenWly the dale upon which i1 requested o
commence, the estimated duration, the matenals to be reviewed, and the number of individuals who will
be performing the audit Each auditwi be conducted expeditiously Any audilis to ba performed us
follows (1) following al least 45 days’ pnor wnitten nouce to th@ audited Party, () subject to the reasonable
scheduling requirements and imitations of the audited Party, () at the auditing Party's sole cost and

expense, {iv} of a reasonable scope and durauon (v)ina manner 5o as not to interfere with the audited
Party's business operations

SECTION 8, DISPUTE RESOLUTION ~— ~ ~ 7 77 77777 »mmm770 70 7 T

The Parties agree that in the event of a default or viclation hareunder, or for any dispute arising undaer this
Agreement or related agreements, the Parties will first confer to discuss the dispute and-seek resoltion
pnor to taking any action before any court or regulator, or before authorizing any public statement aboul or
avthorizing disclosure of the nature of the dispute to any third party Such conference will eccur at least at
the Vice President level for each Party In the case of FCA, its Vice President of Interconnection, or
equivalent officer, will participate in the meeling, and for BLTC, ds Executive Vice President, or
management person one level beiow that ievel, will participate In the event the Parties are unable to

resoive the dispute through conference, ether Parly may mitiate an appropriate action in any regulatory or
judicial forum of competent junsdiction

SECTION 8. FORCE MAJEURE =~ ; T

H the performance of the Agreement, or any obhgalwn hereunder 15 prevanfed, rasincted af interfered with
by reason of any of the following Tt T

61 Fire, explosion, tlood, earthquake, hurricane, cyclone, tornado, storm, epidemic, hreakdown of
plant or powar failure;

82 W ar, revolution, cwvil commotion, acls of pubhe enemies, blockade or embargo,

83 --Any law, order, proclamation, regulation, ordinance, demand or requirement of any government or
any subdwision, authonty, or representative of any such governmant,

64 Labor difficulttes, such ;s—s.ﬁfl(;;;ncketlng ar boycolts;

8 5. Delays caused by other service or equipment vendors;
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6 8. . Anyothercircumstance beyond tha reasonable control of the Party affected; then the Party
affected, upon giving prompt notice to the other Party, will be excused from such performance on a day-
for-day basis to the exlent of such prevention, restriction, or inlerference (and the other Party will hkewise
be excusad from performance of ils obhgations on a performance so prevented, restrictad or interfered
with), provided that the Party so afiected will use is best efionts 1o avoid or remave sudh causes of
nonperformance and both Parties wilt proceed to perform with dispatch whenever such causes are
removed or coease.

SECTIONT. COMMISSION DECISION -
This Agreement will at afl imes be subject to such review by the Commission or FCC as permitted by the
Telecommunications Actof 1896 If any such review renders the Agreement inoperable or creates any
ambiguly or requirement for further amendment to the Agreement, the Parties agree 10 negobate in good
faith to agree upoh any necessary amendmenis to the Agreement ~

SECTION 8. REGULATORY CHANGES -

Either Party may request an amendment to take into account any changes in Commission or FCC rules
and requirements, ncluding changes resulting from judicial review of applicable regulatory decisions

SECTION 9. REGULATORY APPROVAL -
Each Party 15 responsible for obtaimng and mantaining n effect all siale regulatory commission approvals
and certifications that are required for thal Party’s provision of local exchange and/or local exchange
access services in the service areas covered by this Agreement Tha Parties agree to jointly fite this
Agreement with the Commission and to fully cooperat®with each other in obtaining Commission approval
Notwithstanding this Section 9 or any other provision of this Agreement, BLTC has not waived its status or
rights as a telephone cooperalive in Tennéssee pursuant to, but not imited o, Tennessee Code
Annotated 65-4-101, 65-29-101, and 65-29-130

SECTION 10. DIRECTORY LISTINGS

101 Introduction

e

This Directory Listings section sets forth lerms and condittons with respect to the inclusion of
FCA’'s customer listings in BLTC's published direclories

10.1 1 Inthose areas where FCA and BLTC both provide local exchange telephone service and
have estabhshed interconnection for the exchange of traffic pursuant to the terms of this Agreement
{defined as the "Lishing Azga®), BLTC or its contractors will include White™Pages and Yellow Pages listing
information for FCA's end users in the Listing Area in appropriate BLTC directories provided that FCA
provides iisting Information to BLTC on a tmely basis BLTC will include the White Pages and Yellow

Pages Iisting information in BLTC directories at no charge to FCA provided that FCA provides subscnbar
listing informabion at no charge to BLTC

10.12 Any refarences in this Section 10 to BLTC procedures, praclices, requiraments, or words

of similar meaning, shall also be construed 1o includa those of BLTC's contractors thal produce directones..e-
on its behalf

102 DOirectory Listings

1021 Atno chargs to FCA, BLTC will include in appropriate White Pages directories the primary
alphabetical istings of those snd users located within the Listing Area

1022 Alno charge to FCA, BLTC agrees to include ona basic Whits Pages listing for each FCA
custorner located within the geographic scope of BLTC's W hite Page Directonies within the Listing Area,
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and 3 courtesy Yellow Page listing lor each FCA business customer located within the geographtcal scope
of BLTC's Yellow Page drectories A basic White Page listing 1s defined as 8 custlomer name, address,
and assigned number Basic White Pages listings of FCA customers will be inter-filed with hsungs of
BLTC and other LEC customers Directory hstings will make no distinchon between FCA and BLTC
subscribers

10 23 FCA mayobtain on behall of FCA's customers secondary White Page hstings from BLTC,

and BLTC agrees to provide to FCA secondary White Page listings at the same rate(s) charged to BLTC's
and user customars.

_ 10 2 4 For the istings provided by FCA for inclusion in BLTC's directories, FCA will furnish to
BLTC on a tmely basis subscriber istng information as required lo prepare and print the alphabetical
listings of sard directory

102 5. The Parties will cooperate in the development of a suitable tmetable for the submission of
customer hisking nform ation for inclusion in the appropriate BLTC dwectones FCA w provide subscnbaer
hsting information to BLTC in such formal as i1s consistent with a base hsting format normally provided to
publishers of directornies FCA will use reasonable commercial efforts 1o provide the subscriber listing
irformation in a format that will accommodale nclusion en-a-mechanizedbasis in the-BLT G directory
pubkghing process BLTC will notimpose on FCA any service order or any other charges for processing,
handling, or inclusion of FCA's Iistngs pursuani to this Section 10 -

1013 Limitation Of Liabihity And indemmfication

1031 Neither Party will be hiable lo the other Party for any losses or damages ansing out of
errofs, interruplions, defects, failuces. deldys, of malfunctignis falating to the 'White Pages histings and
services, mcluding any and all associated equipment and data processing systems, vnless said losses or

‘damages result from the indemnifying party's grass negligence or willful or wanton or intentional
misconducl

————— 10 3 2 —FGA shall delend, ndematy and hold BLTC and its affihates, officers and agenis
harmless from any and all third party claims, suils, actions, demangs, costs, seltlements losses, damages
expenses and all other habiihes, including reasonable attorney fees ansing out of or resulting from a
breach of contract, breach of warranty and/or the intentional and neghgent acts or omissions on the part of
FCA, its employees, officers, athliates and agents in the performance of, or failure to perform, the activities
contemplated by This Sechon 10 of this Agreement including, bul not imited 1o, the provision of customer
hsting information on an accurale and timely basis BLTC shall defend, indemnify and hofd FCA and its
affiliates, officers and agents harmless from any and all third party claims. suits, achions, demands, costs,
seltlements losses, damages expenses and atl-other-hatwitresmeluding reasonable attornay fees arsing
out of or resulting from @ breach of contract, bredch of warranty and/or the intentional and negligent acts
of omissions on the panl of BLYC, ns employees, officers, affiliates and agents in the parformance of, or
fadlure to perform, the activities contemplated by this Sacfion 10 of ttvg Agreement” —

10 33 Natwithstanding any other provisions of this Agreement, the Parties agree that {(a) BLTC
has no legal duty or obligation to publish any FCA customer hsting in any BLTC drrectory with respect to
any FCA customer for which FCA does not provide BLTC the FCA customer lisking information m
accordance with this Section 10 of this Agreement, and (b) BLTC will not be habte to FCA or any FCA
customer, for BLTC's falute to pubhsh any FCA customer_ hsting in any. 8LTC directory with respect to any

FCA customer which FCA does not provide 1o BLTC the FCA customer hisbhng information in accordance
with this Section 10 of this Agreement
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SECTION 14. SECTION 232 OF THE TELECOWMMUNICATIONS ACT OF 1908

The Parties agree that the provisions of Section 252 of the Teiecommunications Act of 1998, including but
not imited to Section 252(1), shall apply lo this Agreement, together with Tennessee Regulatory Authonty
and FCC interpretive regulations in effect from time {0 time.

SECTION 12. TERM OF AGREEMENT

121 Term Subject to the larmination provisions contained in this Agreement, the ymitial tarm of this
Agreemaent shall be one (1) yeat from the effective date relerenced in Seclion 13 of this Agrasment This
Agreement shall continue in force and effect for consecutive one (1) year terms unless on a date no less
than three (3) months prior 1o the expiration of the injbial term or any subsequent term, either Party
requests the commencem ent of negotiations pursuant to Section 252 of the Act on a new Agreement. The

termination provisions in this sechion do not al any tme affect aither Party’'s nghts under Section 252{)) of
the Act

122 Post-Termination Arrangements For service arrangements made avallable under this Agraem ent
and sxisting at the tme of termination, those arrangeaments will continue without interruption untl a
replacement agreement has been execuled by the Parties either (8) under a new agreement voluntanly
executed by the Parties, (b) under a new agreemant negotiated putsuant io the provisions of Section 252
of the Act, or ¢) under any agreement available according to the provisions of Section 252(1) of the Act

coni—
SECTION 13. EFFECTIVE DATE

131 This Agreement will become effective upon

{a) 1ssuance of a hnat order by a regulatary body or courl with the requisite junsdiction to
grant FCA with all necessary regulatory approval and cerification to offer iocal exchange and local
exchange access services 1n the geographic areas to which this Agreement apples; and

(b} approval of this Agreement by the Commission

The Parties recognize that, in the absence of a final order under subsection {a) iImmed:ately
above, a question of law exists with respect 10 whether the Commission has statutory authonty to
authorize FCA or any other carrier to provide local exchange and/or local exchange access services in the
areas of the State of Tennessee served by BLTC or other telephone cooperatives Notwithstanding this
unceriainty, the Parties have acted in good faith to negotiate thts Agreement and fulfill therr obligations
under the Actin ordet to avoid unnecessary dispute and delay By executing this Agreement, neither
Party waives any nght with respect to 13sues related {o the position either Party may assert in any forum
with respect to 1ssugs related to the malter of the Commission’s statulory authornity with respect to
geographic areas served by lelephone cooperatives or any other matters

SECTION 14. AMENDMENT OF AGREEMENT o

The Partes may mulually agree o amend this Agreemenl in wring Because it 18 possible that
amendments to this Agreemeni may be needed to fully sausfy the purposes and objeclives, the Parties
agres to work cooperatively, prompily, and in good fasth to negotiate and mplement any such additions,
changes, and/or corrections to this Agreement Any amendment must be made in wning

SECTION 15. LIMITATION OF LIABILITY

EXCEPT AS OTHERWISE PROVIDED HEREIN, NEITHER PARTY WILL BE LIABLE TQO THE OTHER iN
CONNECTION WITH THE PROVISION OR USE OF SERVICES PROVIDED UNDER THIS
AGREEMENT. NEITHER PARTY WILL BE LIABLE TO THE OTHER FOR ANY LOSS, COST, CLAIM,
INJURY, LIABILITY OR EXPENSE. INCLUDING REASONABLE ATTORNEY'S FEES, RELATING TO

OR ARISING OUT OF ANY ORDINARY NEGLIGENT ACT OR OMISSION BY A PARTY IN NQ EVENT
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WILL EVTHER PARTY BE LIABLE TO THE QTHER FOR ANY MDIRECT, SPECIAL, NCIDENTAL, OR
CONSEQUENTIAL DAMAGES, INCLUDING, BUT NOT LIMITED TO, LOSS OF PROFITS, INCOME OR
REVENUE, EVEN IF ADVISED OF THE POSSIBILITY THEREOF, WHETHER SUCH DAMAGES ARISE
OUT OF BREACH OF CONTRACT, BREACH OF WARRANTY, NEGULIGENCE, STRICT LIABILITY, OR
ANY OTHER THEORY OF LIABILITY AND WHETHER SUCH DAMAGES WERE FORESEEABLE OR
NOT AT THE TIME THIS AGREEMENT WAS EXECUTED

SECTION 16, INDEMNITY

Each Parly wil indemn)fy and hold the other harmless from any lisbilities, ¢claims or demands (including
the costs, expenses and reasonable attorney's fees on account thereof) that may be made by third parlies
for (a) personal injuries, including death, or (b) damage to tangible property resulling from the sole
neghgence and/or sole willful misconduct of thet Party, its employses or agenls in the performance of this
Agreement Each Party will defend the other at the other's request against any such hability, clamm, or
demand Each Parly witl notify the other promptly of wrnitten claims or demands against such Party of
which the othar Party s solely responsible hereunder

SECTION 17.- ASSIGNMENT - - S e

This-Agreemeni may-ngt be-assigned to ano&ii??aﬂywrlhoutwnﬂenmnsent01 the other Party, which
consent will not be unreasonably withheld, -

SECTION 18. CONTROLLING LAW

This Agreement was negotialed by the Parties in accordance with lhe tarms of the Telscommunications
Act of 1996 and the laws of the State of Tennessee. It will be interpretad-solelyn-ascordance with the
terms of the Telecommunicalions Act and applicable state law

SECTION 19. DEFAULT

If enher Party believes the other 1s 1n breach of this Agreement or otherwise in violalion of law, it wil first
gwe sixly (60) days notice of such breachor vivlation and anopportunity tor ths anegedly défaulting Party
1o cure Thereafter, the Partias will employ the dispute resolution procedures set forth in this Agreement

SECTION 20. NONDISCLOSURE

20 1 *Confidenhial Information” as used herein means any information in wrtlen, oral, or other tangible
or intangible forms which may include, butis not hmited to, 1deas, concepls, know-how, models, diagrams,
flow charts data, computer programs, marketmg plans, busmass plans cuslomer names and other

Party 10 the belef lhal it contains a trade secret or other confidential research development, or
comm erclal or fmanmal information

202 All written Conhidential Information to be covered by this Agreement will be identified by a
restrictive legend which clearly spacifies the proprnistary nalure of the information

203 If the Confidential Informatran s provided orally, t will be deemed 10 be confidential or groprietary
if specifically identified as such by either Parly or il the information s clearly recogmzable to ba ofa
confidental and propriglary nature . [, R

-20:4 — Any Conlidential Informaton produced, revealed, or disclosed by either Party to the other will be
uvsed exclusively for purposes of business discussions, negobtiations, fulfiling the terms of this Agreement,
and/or other purposes upon such terms and condiions as may be agreed upon between Lthe Parties in
wnting, and wil be kept separatsly from other documents and materials

205 All persons receiving access to Confidental Information will not disclose 1t nor alford access 1o it
to any other person not specifically aulthonized by this Agreemant to obtain the Confidential informaton,
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not wit such Conhdenual Intorm abon Be used wn any other manner of for any olher purpose than as
provided in this Agresment No copies or reproductions will be made of sny Confidential information or
any part thereol, whether by mechanical, handwrilten, or any other means, without the prior writtan
conseni of the Party providing & This Agreement authonzes distribution, disclosure or dissemination only
1o employees and duly authonzed agents of the parties with a need 1o know such Gonﬁdentlat Informaton
and which employees and agents agree lo be bound by the terms of this Section

206  Upon request by the disclosing Party, the receving Party will return all langible copies of

Confidential/Propnetary Information, whether written, graphic or otherwise, except that the recewving Party
may retain one copy lor archival purposes

207 Notwithstanding any other provision of this Agreement, (Ris section will apply to all mfermation

furmished by either Party to the other in furtherance of the puspose of this Agreement, even if furnished
beforse ihe date of thrs_'Agfeement

208 These obhgauons shakt not apply io any Confidental Information that (1) was legally in the
recipieni’s possession priot (o receipt from the source, (2) was received in good faith from a third party not
subject to a confidential obligation 1o the saurce, (3) now 18 or later becomes publicly known through ne
breach of confidential obligation by the recipient, (4) was daveloped by the racipient withoul the
developing -persons having access to any ¢f the Conhdential Information received »n confidence from the
source, or (5) that s required to be disclosed pursuant o subpoena or other process issued by a court or
administralive agency having approprate junsdiction, provided, however with respect only to this last

exceplion that the recipient shall give prior notice to the source and shall reasonably cooperate ff tha
source deams nt necessary to seek proleclive arrangemaents

__209 _ The obligatioh o ¢onNidentiality and use with respect 1o Confidentiat Information dhsciosed by one
Party lo the other shall survive any termination of this Agreement for 8 penod of three (3) years from the
_.date of -the mitial disclosura of the Confidential Information

SECTION 24, DISCLAIMER OF AGENCY; NO THIRD PARTY BENEFICIARIES; INDEPENDENT
CONTRACTOR_

Nenther this Agreement, nor any actions taken by either Party, in compliance with this Agreement, shall be
deemed to creale an agency of jownl venture relationship between the Parhies or any relaucnship Neither
—this Agreement; nor any aclions laken by either Party in comphance with this Agreemaent, shall creste an
agency, or.any olther type of relationship or third partly habiity between the Parhies or between either Party
and the tusiomers of the other Party This Agreement is for the sole benefit of the Parties and their
permitied assigns, and nothing heren express or imphed shall create or be construed to create any third-
Party beneficiary nghts hereynder Nothing.in this Agreament shall conshitute a Parly as a legal
apresentative or.agent of the other Party, nor-shall a Party have the nght or authonly 1o assume, create or
incur any hability or any obligation of any kind, express orsmplied, against or in the name or on behaif ol
-the other Party unless otherwise expressly permitted by such other Party Except as otherwise expressly
provided in this Agreement, no-Party undertakes to perform any obligation of the other Party, whether

regulatory or conlractual, or o assume any responsibiity for the management of the other Party's
business

SECTION 22. DISCLAIMER OF REPRESENTATIONS AND WARRANTIES

EXCEPT AS EXPRESSLY PROVIDED UNDER THE AGREEMENT, NEITHER PARTY MAKES ANY
WARRANTY, EXPRESS OR IMPLIED. WITH RESPECT TO THE SERVICES, FUNCTIONS AND
PRODUCTS IT PROVIDES UNDER OR CONTEMPLATED BY THIS AGREEMENT AND THE PARTIES
DISCLATM THE TMPLIED WARRANTIES OF MERCHANTABILITY GR QF £ FITNESS FOR A _
PARTICULAR PURPOSE_” T T
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SECTION 23. WO LICENSE

23.1  Nothing in this Agreement shall be construed as the grant of & icense, whather exprass or

ymphied, with respect to any patent, copyrnight, trademark, trade name, trade secrel or any other propriatary
or iniellectusl property now or hereafter owned, coniroliad or licensable by ether Party’ Neither Party may
use any patent, copyrightable matenals, trademark, tcade name, trade secrel o¢ other intelleciual property

right of the other Party except in accordance with the terms of a separate license agreement between ths
parties granting such rights

232 Neither Party shall have any obligation to defend, ndemnify or hold harmless, or cquire any
icense or nght for the benefil of, or owe any other obligation or have any hatihty to, the other Party ar its
customers based on or ansing from any claim, demand, or proceeding by any third parly alleging or
asserting that the use of any circunt, apparatus, or system, or the use of any soflware of the performance
of any service or melhod, or the provision of any faciities by either Party under this Agreement, alone or in
combinahon with that of the other Party, constitutes direct, vicanous or contrbutory infringement or
inducemsnt to infringe, misuss oF misappropriation of any patent, copynghl, trademark, irade secrat, or
any other propneiary or intellectual property nght o) any Parly or third party Each Party, however, shall
offer to the otherreasonable cooperation and assisiance in the defense of any such clam

233 NOTWITHSTANGING ANY OTHER PROVISION OF THIS AGREEMENT, THE PARTIES
AGREE THAT NEITHER PARTY HAS MADE, AND THAT THERE DOES NOT EXIST, ANY WARRANTY,
EXPRESS OR IMPLIED, THAT THE USE 8Y THE PARTIES OF THE OTHER'S FACILITIES,
ARRANGEMENTS, OR SERVICES PROVIDED UNDER THIS AGREEMENT SHALL NOT GIVE RISE

TO A CLAIM BY ANY THIRD PARTY OF INFRINGEMENT, MISUSE, OR MISAPPROPRIATION OF ANY
INTELLECTUAL PROPERTY RIGHT OF SUCH THIRD PARTY

SECTION 24. JOINT WORK PRODUCT

This Agreement s lhe joint work product of the Parties and has been negotiated by the Parties and shall

be fairly interpreted in accordance with its terms and, in the event of any ambiguities, no mferences shall
be drawn against either Party

SECTION 25. NON-WAIVER

Faiure of either Party to insist on performance of any term or condition of this Agresemant or {o exercise
any nght or prvitege hereunder shall not be construed as a continuing or future waiver of such term,
condion, nght or privilege

SECTION 26. ENTIRE AGREEMENT

This Agreemenl and any Exhibte, Schedules, of tanffs which are incorporated herein by this relerence,
sets farth the entire understanding and supersedes pnor agreements between the Partias relating to the
subject matter contained herein and merges all prior discussions between them, and neither Parly shall be
bound by any definiion, conduion, provision, represenlation, warranty, covenant or promise other than as :
expressly stated in this Agreement or as I1s contemporaneously or subseguently set forth in wriing and

execuled by a duly authornized officer or representative of the Party to be bound thereby

SECTION 27, TAXES

It is the mutual understanding of the Parties to this Agreement that there are no taxes specifically
apphcable to the subject matier of this Agreement or to either Party as a result of entening into this
Agreement that would not otherwise be apphcable to each respeclive Party la the event that any
government authonity, however, determmes to the contrary thal 2 tax or taxes are apphcable to the subject
matter of this Agreemant, then the following provision will apply Any state or local excise, sales, or use
taxes, if any (excluding any taxes levied on income), resulting from the performance of this Agreement
shall be borne by the Party upon which the obligation for payment 15 mposed under apphcable law, even I
the obhigation to collect and remil such texes is placed upan the other Party
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Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

Petition of Frontier Communications of WC Docket No. 06-6
America, Inc. for Preemption and Declaratory
Ruling Regarding Tennessee Code
Annotated Section 65-29-102 and Related
Decisions of the Tennessee Regulatory
Authority

N Nt N N Nt Nt Nt

Reply Comments of Frontier Communications of America, Inc.

Introduction

Frontier Communications of America, Inc. (“Frontier”) hereby submits its reply comments
in the above captioned matter pursuant to the Commission’s January 19, 2006 Public Notice."
Only Ben Lomand Rural Telephone Cooperative (“Ben Lomand”) out of the three commenting
parties attempts to justify the prohibition in Tennessee Code Ann. §65-29-102 against
competition in the territories of telephone cooperatives as passing muster under §253(a) of the
Telecommunications Act. Ben Lomand’'s general and conclusory allegations, however, fail to
hide the blatantly anticompetitive nature of the statute, and Ben Lomand’s plea for an exemption
from competition rings hollow in light of its own foray outside of its statutorily protected
boundaries to compete with Frontier’s affiliate Incumbent Local Exchange Carrier (“ILEC”).

The primary argument made in the three filings in opposition to Frontier's Petition is the
claim that Frontier, allegedly lacking a statewide certificate of authority to act as a Competitive

Local Exchange Carrier (“CLEC”), should have first petitioned the Tennessee Regulatory

' Public Notice, DA 06-81 (released January 19, 2006).
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Authority (“TRA”) for an amendment of its certificate and as a result is not entitled to petition the

Commission to preempt the anticompetitive statute. As will be shown herein, these arguments

are without merit because (1) Frontier already has a statewide certificate of authority that

requires no amendment; and (2) the only stated basis for claiming that Frontier's certificate is

limited is the anticompetitive state statute itself, thus establishing that the argument of Frontier's
opponents is wholly circular.

Ben Lomand has now forestalled competition in its territory for more than 18 months

since execution of the interconnection agreement, all the while it continues to compete through

an affiliate as a CLEC in Frontier's ILEC territory. The Commission should see through Ben

Lomand’s procedural ploy and issue the declaratory ruling requested by Frontier.

1. Tennessee Code Annotated §65-29-102 Is
Blatantly Anticompetitive.

Neither the TRA nor the Tennessee Cooperatives attempt to justify Tennessee Code
Ann. §65-29-102 in light of 47 U.S.C. §253, which overrides a state statute that that has the
effect of prohibiting any entity from providing any interstate or intrastate telecommunications
service unless the statute is shown to be, among other things, competitively neutral. The
Commission’s preemption analysis set forth in a nearly identical case, the Hyperion Preemption
Order, ? turns primarily upon whether the challenged state restriction is “competitively neutral,”

and a finding that the restriction is not competitively neutral is fatal to the restriction.*

2 In The Matter Of AVR, L.P. d/b/a Hyperion of Tennessee, L.P. Petition for Preemption of Tennessee

Code Annotated § 65-4-201(d) and Tennessee Regulatory Authority Decision Denying Hyperion’s
Application Requesting Authority to Provide Service in Tennessee Rural LEC Service Areas,
Memorandum Opinion and Order, CC Docket No. 98-92, 14 FCC Rcd 11064 (1999), pet. forreh’g
den., 16 FCC Rcd 1247 (2001) (“Hyperion Preemption Order”).

Hyperion Preemption Order, {18, 18; 47 U.S.C. § 253(b).
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Only Ben Lomand attempts to make the case that the statute is competitively neutral.
Ben Lomand’s entire showing on this point is an assertion that competition from Frontier would
drain revenue from Ben Lomand’s profitable customers, which would be “to the detriment of the
residential customers of Ben Lomand.* If this were a valid consideration, then all competition
should be prohibited forthwith, Ben Lomand should retain its monopoly ILEC status® forever,
and presumably all other ILECs should be re-established as monopolies. Nowhere in this
argument does Ben Lomand even begin to establish a claim that the statute is competitively
neutral.

Ben Lomand also complains that Frontier has received authority from the TRA to price
services below a statutory price floor.! This argument is a pure smokescreen. The “Frontier’
that has obtained this authority is Frontier's ILEC Citizens Telecommunications Company of
Tennessee, not Frontier Communications of America. This price floor does not apply either to
Ben Lomand’s ILEC or to its CLEC, nor did it ever apply to Frontier Communications of
America, which is Frontier's CLEC. The Frontier ILEC’s relief from this price floor has nothing to
do with Frontier Communications of America’s CLEC entry into Ben Lomand'’s ILEC territory.

Finally, Ben Lomand takes its arguments to the extreme by alleging that it could even be
forced out of business by Frontier's competition.” Apparently Ben Lomand, one of the last
ILECs in the United States with a statutory monopoly, is afraid that it cannot compete
successfully within its own territory. Public policy has long since passed beyond this kind of

argument. The appropriate inferences that the Commission should draw from Ben Lomand’s

Ben Lomand Comments, p. 5.

Under Tennessee law, Ben Lomand as a cooperative is not an ILEC that would have been entitled to
territorial protection under Tenn. Code Ann. § 65-4-201(d), the small ILEC statute that was at issue in
the Hyperion Preemption Order. See Tenn. Code Ann. § 65-4-101(a)(5) and (d). Due to its
cooperative status, Ben Lomand does not file tariffs with the TRA.

Ben Lomand Comments, pp. 5-6.

Ben Lomand Comments, p. 6.



Frontier Communications

March 8, 2006

argument are that Ben Lomand is earning super-competitive monopoly profits, and that Ben

Lomand is concerned that only these monopoly profits allow it to survive. Otherwise Ben

Lomand should have no concern about going out of business as a result of competition. It is

obviously long past time for Ben Lomand to experience the same kind of competition within its

territory that it so freely engages in outside of its territory. It is long past time for Ben Lomand’s
captive customers to see the benefits of competition.

The competitive situation between Frontier and Ben Lomand proves conclusively that
the statute is not competitively neutral. Ben Lomand and Frontier have adjoining ILEC
territories. Ben Lomand competes through its affiliated CLEC in Frontier's ILEC territory, and in
fact has taken away a large percentage of Frontier's ILEC customers. The statute, as
interpreted by the TRA, does not permit Frontier's CLEC to compete in Ben Lomand’s ILEC

territory. There could hardly be a clearer example of a failure of competitive neutrality.®

Il. Frontier Has a Statewide Certificate.

All three parties commenting in opposition to Frontier's petition allege that Frontier does
not have a statewide certificate of convenience and necessity. Frontier is at a loss to
understand this position. Attached as Exhibits 1 and 2, respectively, are the 1996 TRA order
granting Frontier's certificate, and the Administrative Law Judge’s Initial Order that the TRA
adopted as its own. Relevant portions of the Initial Order include the following statements:

“Application [sic] requests a Certificate to offer these services on a statewide basis? ... | find

8 Ben Lomand argues that the TRA must be given an opportunity under the statute to determine

whether there is a lack of “reasonably adequate telephone service” in its protected territory, which lack
would end the statutory monopoly granted by Tenn. Code Ann. §65-29-102. Ben Lomand Comments,
p. 4. The proposal of such an inquiry falls far short of any kind of competitive neutrality. No such
inquiry or showing was required before Ben Lomand’s CLEC entered into Frontier's ILEC territory. |f
the TRA were to make such an inquiry and were to find that Ben Lomand’s service was “reasonably
adequate”, that result would only further underline the lack of competitive neutrality and the unfair and
unlawful monopoly protection granted by the statute to telephone cooperatives.

® Initial Order, p. 1.
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that the requested certificate should be granted.” ... IT IS THEREFORE ORDERED: 1. That
the application of Citizens ... to provide service statewide is hereby granted.”"

The parties opposing Frontier's Petition argue that Frontier should have petitioned the
TRA for an amendment to its certificate, and that for this reason Frontiers Petition is
premature.”” Given the explicit grant of statewide authority in the certificate, it is difficult to
understand exactly what amendment Frontier is supposed to have requested. Frontier does not
need to amend its certificate from “statewide” to “statewide”. Ben Lomand and the Tennessee
Cooperatives were given every opportunity in the certification proceeding to appeal if they
objected to the order. Both the Initial Order and the final TRA Order explicitly gave any
aggrieved party the remedy of filling a Petition for Reconsideration. Ben Lomand and the
Tennessee Cooperatives filed no such petition, nor did they appeal from the TRA’s grant of
Frontier's statewide certificate. The fact of the matter is that it is not Frontier that is coming to
the Commission too early, but instead it is Ben Lomand and the Tennessee Cooperatives that
are raising their objections to Frontier's certificate nearly 10 years too late.

Frontier is surprised by the TRA’s procedural objection to Frontier's Petition. Although
the transcript of the TRA's action in November 2005 indicates a belief on the part of the
Commissioners that Frontier lacked a statewide certificate of authority, this transcript falls far
short of an order retroactively amending and restricting the statewide certificate of authority that

the TRA granted Frontier in 1996." The certificate speaks for itself. The opinions in the

Initial Order, p. 2.

" Initial Order, p. 5.

12 Opposition of TRA, p. pp. 7-8; Ben Lomand Comments, p. 4; Tennessee Cooperatives Comments, p.
1.

¥ The TRA explicitly amended the CLEC certificate in the Hyperion case to areas of Tennessee served

by ILECs with more than 100,000 lines. Hyperion Preemption Order, f4. For this reason, it was
necessary for Hyperion to seek an amendment. There is no such need in Frontier's case.
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November 2005 transcript do not alter what the certificate actually says. The certificate requires
no amendment.

Moreover, two of the three TRA Commissioners participating in the November 2005
deliberations expressed on the record their belief that Frontier should pursue this matter at the
FCC. Director Miller stated “for the record that this complaint might be more appropriately
handled at the FCC.”** Director Tate suggested that the company pursue relief at the FCC in
addition to requesting the TRA to expand its certificate.’® Thus, the majority view of the
Commissioners at the hearing was that it would be appropriate for Frontier to seek relief from

the FCC.

Il The Only Argument That Frontier’'s Certificate Is Not
Statewide Is Circular.

No commenting party offers any basis for the mistaken assertion that Frontier's
certificate is not statewide other than the statute itself that is the subject of Frontier's petition.
The logical flow of the argument is that Frontier's certificate cannot be statewide despite its
express terms because the statute exempted, and continues to exempt, telephone cooperatives
such as Ben Lomand from competition. In other words, these parties are arguing that Frontier
cannot be heard to ask for relief from the statute because of the statute itself. This argument is
obviously circular and falls of its own weight. Because it is only the statute itself that even
arguably prevents Frontier's certificate from being “really truly” statewide, it follows that Frontier
has fully exhausted its remedies at the TRA. The only basis for the TRA to deny Frontier's
Petition for Declaratory Ruling was that the statute bars the TRA from allowing Frontier to

compete in Ben Lomand's territory. Otherwise Frontier's certificate would be “really truly”

" Transcript of November 7, 2005 hearing, attached hereto as Exhibit 3, p. 2.
** Transcript of November 7, 2005 hearing, pp. 4-5.
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statewide. Accordingly, the TRA’s November 2005 action rests squarely and solely on the

statute, and Frontier is properly before this Commission to petition for the preemption of the
statute.

It is far from clear that the TRA would even entertain an amendment of Frontier's
certificate from “statewide” to “statewide.” When the TRA denied Frontier's Petition for
Declaratory Ruling, Director Miller stated that he did not find “specific language contained within
existing state law that would permit the TRA to grant authority to CLECs to serve territories
served by telephone cooperatives.””® If Frontier were to be sent back to the TRA to seek an
amendment of its certificate from “statewide” to “statewide”, under this analysis the result could
only be the same — a denial of Frontier's request and a continuation of Ben Lomand's

unjustifiable monopoly status for another year and maybe longer.

Iv. Conclusion: Justice Delayed Would Be Justice Denied.

Ben Lomand has now been stalling competition for well over a year while it continues to
engage in exactly the same kind of “edge-out” competition that Frontier has been anxious to
begin in the other direction since 2004. The Interconnection Agreement was executed on July
6, 2004. Ben Lomand managed to drag out the TRA proceeding on Frontier's Petition for
Declaratory Ruling from October 26, 2004 to November 7, 2005. If Frontier were sent back to
the TRA to seek an unnecessary amendment of its Tennessee certificate from “statewide” to
“statewide,” Ben Lomand would probably get at least another year of unjustifiable monopoly
protection. Such a result would be antithetical to the public policy of the United States, which is

a policy of “opening all telecommunications markets to competition.”"”

16 Transcript of November 7, 2005 hearing, p. 4.

Y7 Conference Report on S. 652, Telecommunications Act of 1996, January 31, 1996 Congressional
Record - House, p. H 1079.
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This case is very simple. Based on an anticompetitive statute, the TRA has refused to
allow Frontier to enter the statutorily protected territory of a telephone cooperative, while at the
same time the cooperative is actively competing in Frontier's territory. This situation has been
going on for an extended period of time and it is past time for it to end.

Quite naturally the cooperative, with the support of its fellow cooperatives, is throwing up
every procedural argument it can muster to protect its unjustifiable monopoly. This has led to
Ben Lomand’s arguing out of one side of its mouth before the TRA and out of the other side of
its mouth before this Commission. When it was before the TRA, Ben Lomand argued that “the
TRA does not have jurisdiction to determine if the 1996 Telecommunications Act preempts state
law. ... Preemption must be considered by the FCC in the process of a hearing, with notice and
opportunity for public comment.*® Now that it is before the FCC, Ben Lomand argues that only
the TRA can decide this case, and that it should be decided on the basis of the state statute."
If this case were sent back to the TRA, no doubt Ben Lomand would go back to its position that
only the FCC can overturn the statute.

The Commission should see through these procedural ploys to the heart of the matter,
that Ben Lomand has an unlawful statutory monopoly, that it has used this statutory monopoly

to forestall competition for well over a year, and that the TRA is unwilling to overturn this

® Ben Lomand Reply Brief to the TRA, p. 4 (June 15, 2005).

' Ben Lomand Comments, p. 4.
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blatantly anticompetitive statute. Frontier respectfully submits that the only fair, reasonable and

lawful result is for the Commission to grant the relief requested by Frontier.

Respectfully Submitied,

St oy

Kenneth F. Mason Gregg C. Sayre

Director - Federal Regulatory Associate General Counsel — Eastern Region
Frontier Communications Frontier Communications

180 South Clinton Avenue 180 Scouth Clinton Avenue

Rochester, NY 14646-0700 Rochester, NY 14646-0700

585-777-5645 Tel: (585)777-7270

KMasongczn.com Fax: (585) 263-8486

gregg.savre@firontiercorp.com

Date: March 8, 2008

Altachments: Exhibits 1-3
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BEFORE THE TENNESSEE PUBLIC SERVICE COMMISSION /

Nashville, Tennessee “ Sl g

June 27, 1996

IN RE: APPLICATION OF CITIZENS TELECOMMUNICATIONS
COMPANY, D/B/A CITIZENS TELECOM FOR A CERTIFICATE
OF CONVENIENCE AND NECESSITY

DOCKET NO. 96-00779

ORDER

This matter is before the Tennesse¢ Public Service Commission upon the
application of Citizens Telecommunications Company, d/b/a Citizens Telecom (“Citizens™)
for a Certificate of Convenience and Necessity pursuant to TCA § 65-4-201 (c) as set
forth in the above caption. :

The matter was heard on-May 15, 1996, in Nashville Tennessee, before Ralph B.
Christian, II, Administrative Judge. On May 30, 1996, the Administrative Judge issued his
Initial Order recommending that the application be grented.

The Public Service Commission considered this matter at a regularly scheduled
Commission Conference held on June 25, 1996, It was concluded after careful
consideration of the entire record, including the Administrative Judge's Initial Order and
all applicable laws and statutes and particularly the requirements of Chapter 408 of the
Public Acts of 1995, that the Administrative Judge’s Initial Order should be approved and
the authority granted as requested. The Commission further ratifies and adopts the
findings and conclusions of the Administrative Judge as its own.

IT 1S THEREFORE ORDERED:

1. That the Administrative Judge’s Initial Order, dated May 30, 1996, in this
docket is hereby ratified , adopted and incorporated by reference in this Order s fully as
though copied verbatim herein, including the findings and conclusions of the
Administrative Judge which the Commission adopts as its own;

2:  That the application of Citizens Telecommunications Company - d/b/a
Citizens Telecom for a Certificate of Convenience and Necessity as a Competing
Telecommunications Service Provider pursuant to Section 7 of Chapter 408 of the Public
Acts of 1995 is hereby granted;
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3. That Citizens is authorized to offer all of the services that may be provided

~ by a Competing Telecommunications Service Provider, as that term is defined in Section 3

of Chapter 408, TCA §65-4-101 (e); those services include, but are not limited to toll,

local exchange, access, private line, paging end enhanced services, Centrex services,
measured business lines, voice mail, ISDN, and vertical factors;

4 That Citizens abide by the rules and regulations of the Commission;

5. That Citizens may commence service under its certificate once it has filed
proper tariffs for service to be offered and such other information as the Public Setvice
Commission may require; '

6. That any party aggrieved by the Commission’s decision in this matter may
file a Petition for Reconsideration with the Tennessee Public Service Commission within
ten (10) days from and aster the date of this order; and

7. That any party aggrieved by the Commission’s decision in this matter may
file a Petition for Review with the Tennessee Court of Appeals, Middle Section, within
sixty (60) days from and after the date of this Order.

ATTEST:
def%b@fiw
Executive Director
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TENNESSEE PUBLIC:SERVICE GRMMISSION iy 0:6:1386 :.%a. ARG 4l
460 JAMES ROBERTSON PARKWAY '
NASHVILLE, TENNESSEE 37243-0505

May 30, 1896
Mr. Charles W. Cook, Il - e e e e e ottt vt e e
Attorney at Law ’
424 Church Street, Suite 2800
Nashville, Tennessee 37219
IN RE: APPLICATION OF CWIZENS TELECOMMUNICATIONS

COMPANY, D/B/A CITIZENS TELECOM FOR A CERTIFICATE
OF PUBLIC CONVENIENCE AND NECESSITY

DOCKET NO. 8600779

Dear Mr. Conk:

| have enclosed a copy of the Initial Order af the Administrative Judge in the case
noted above. ,

The Commission will review all of the issues addressed by the Judge in his
decision and will provide ali parties an opportunity to express their opinion of the
findings of the Judge.

Enclosed is a copy of the Order setting the matter for review. This order does not
affect your right to request reconsideration of the Initial Order of the Administrative
Judge. '

Sincerely,

&

Eddie Roberson
Executive Director

Enclosures
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BEFORE THE TENNESSEE PUBLIC SERVICE COMMISSION
NASHVILLE, TENNESSEE

May 30, 1996

IN RE: APPLICATION OF CITIZENS TELECOMMUNICATIONS COMPANY,
D/B/A CITIZENS TELECOM FOR A CERTIFICATE OF PUBLIC
CONVENIENCE AND NECESSITY AS COMPETING

- TELECOMMUNICATIONS SERVICE PROVIDER
Docket No. 96-00779 _

" INITIAL ORDER. -

This matt& is before tliéTemmee Pubhc S&vice Commxssxon upon the application
of Citizens Telecommunications Company, &jbla Citizens Telecom (hereinafter th.e
“Applicant” or “Citizens Telecom”) for a Certificate of Public Convenience and Necessity
(“Certificate”) to become a Competing Telecommunications Service Provider as defined by
T.C.A. §65-4-101(¢). The Applicant has filed this application as a Competing
Telecommunications Service Provider pursuant to Section 7 of Chapter 408 of the Pu:blic Acts
of 1995, codified at T.C.A. §65-4-201(c). Applicant seeks authority to operate statewide and
to provide a full array of telecommunications services as wonld normally be provided by an
incumnbent local exchange telephone company. Application requests a Certificate to offer
these services on a statewide basis.

Notice of this application has been served upon incumbent local exchange carriers and

other interested parties.
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The matter was heard on May 15, 1996, in Nashville, Tennessee, before Ralph B.
Christian, II, Administrative Judge, at which time the following appearances were entered:
APPEARANCES: |
CHARLES W. COOK, III, Attorney at Law, STOKES & BARTHOLOMEW, P.A.
424 Church Street, Suite 2800, Nashville, Tennessee 37219, appearing on behalf of the
Applicant.

BRYAN C. SPEILMAN, Group Product Manager - Local Products - for Citizens
Utilities, Applicant's parent company, tsuﬁed in suppon of the application.

No other witnesses tesuﬁed No pamcs opposcd thc applmanon. BenSouth |
Telecommunications, Inc. filed a Motion to Intervene, but dxd not otherwise enter gn
appearance or oppose the applicaﬁon.

Based upon the application, the testimony and exhibits presented at the hearing and the
entire record of this proceeding, I find that the requested certificate should be granted. In
support of those decisions, I hereby make the following findings of fact and conclusions of
law:

Citizens Telecom seeks authority to offer within its certificated area all legally gllowed
telecommunications services. Such services include, but are not limited to, those normalty
provided by an incumbent local exchange telephone company, local exchange and exchange
access sarvices, dedicated and switched access services and private line services, Centrex
services, measured business lines, voice mail, ISDN, and vertical factors. Applicant also
intends to expand the scope of its interexchange retail authority, awarded in Case No. 95-
03786. Mr. Speilman testified that this expansion may be necessary because the Applicant is

installing long distance switching capacity in Powell, Tennessee.
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Mr. Speilman stated that Applicant’s services will be conducted through the use of -

owned and leased facilities, resale of other local exchange camier's retail products and the use
of unbundled network elements obtained from incumbent local exchange cariers.

Mr. Speilman testified that Applicant will adhere to all applicable Commission
policies, rules and orders. Mr. Speilman stated that the two Gitizens incumbent local
exchange carriers do not claim entitlement to the exemptions from competition contained in
T.C.A. §65-4-201(d). ) - e e

Applicant is a Delaware corporation authorized té do business in the State of ”
Tennessee. , It is currently certified as an interexchange reseller in Tennessee. It is
headquantered in Stamford, Connecticut. Applicant was ariginally created to provide
interexchange services throughout the United States.

Applicant is a subsidiary of Citizens Utilities Company, a publicly-traded Delaware
Corporation wﬁch is the parent corporation of & number of local exchange carriers
conductix;g operations in twelve (12) states. Two of those campanies, Citizens
Telecommunications Company of Tennessee, LLC and Citizens Telecommunications
Company of the Volunteer State, LLC conduct local exchange operations'in Tennessee.
Citizens Utilities and its subsidiaries are also referred to as the "Citizens Utilities Company
family of local exchange providers”.

Mr. Speilman avers that Applicant’s principal corporate officers have substantial
manageria! experience in the teleconunu.nications field. Mr. Speilman testified that the
Citizens Utilities Company, through its family of local exchange carriers, and Applicant has

operated in this state since 1993. Its management and technical capabilities, as are more fully
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dcscnbcd in its application, are well-known to the Commission. Mr. Speilman furthcr

testified that Applicant is funded from advances from Citizens Utilities Company, whose
financial strength is demonstrated in the 1995 audited financial statements found in its 1995
Anmual Report.
Based upon the facts as described in the Applicant's application and exhibits including,
but not limited to, Citizens Utilities Company’s 1995 Annual Report and in the testimony of
Mr. Spedman I find that the Applicant possess;zm sufﬁcxcnt -managerial, financial and -
technical ability to provide the telecommunications setrvices it proposes. Therefore, thc “
Applicant meets the statutory criteria for the award of operating authority as a Competing
Telecommunications Service Provider under T.C.A. §65-4~201(c).
In accordance with Section 16 of Chapter 408, Applicant has filed a small and
minority owned telecommunications businesses participation plan. The plan, filed on or about
April 25, 1996, fulfills the statutory requirements of Section 16, Mr. Speilman testified that
the Applicani is committed to implementation of the plan.
Approval of the application will serve the public interest by creﬁting greater
competition in the intrastate telecommunications marketplace. In particular, the public will
benefit both directly, through the use of competitive telecommunications services to be
offered by the Applicant, and indirectly because the presence of the Applicant in the market
will increase the incentives for other telecommunications services providers, includi'n.g‘the
incumbent local exchange carrier, to operate more efficiently, offer more innovative scrvic;,es,

and ihxpmvc the quality of service.
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WHEREFORE, based upon the foregoing findings and conclusions, I find that the

public convenience and necessity will be served by the issuance of a certificate to the
Applicant.
IT IS THEREFORE ORDERED:
1. That the application of Citizens Telecommuniétions Company, D[B/A’El Citizens '
Telecom for a certificate of public convenience and necessity as a competing
telecommunications service provider pursuant to Section- 7-of Chapter 408 of the Public .-Acts T S ——
of 1995, T.C.A. §65-2-201(c), to provide service statewide 1.s bereby granted; i |
2. That the Citizens Telecommunications Company, D/BfA Citizens Telecom is
aut,horized to offer all of the services th;xt may be provided by a Competing
Telecommunications Service Provider, as that term is defined in Section 3 of Chapter 408,
T.C.A. §65-4-101(e); those services include, but are not limited to, toll, local exchange,
access, private line, paging and enhanced services, Centrex services, measured business lines,
voice mail, ISDN, and vertical factors ; :
3. That the Citizens Telecommunications Company, D/B/A Citizens Telecom may
commence service under its centificate once it has filed proper tariffs for service to be offered
and such other information required by the Commission;
4, That any party aggrieved by the Commission’s decision in this matter may file
a petition for Reconsideration with the Tennessee Public Service Commission within ten (10)

days from and after the date of this Order.
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5. That any party aggrieved by the Comnussxans decision in this mattcr may ﬁle
a Petition for Review in the Tennessee Court of Appcals, M_xddle Sccuon, within szxty (60)

days from and after the date of this Order.

@Mm

RALPH B. CHRISTIAN, 1
ADMINISTRATIVE JUDGE
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BEFORE THE TENNESSEE REGULATORY AUTHORITY

CERTIFIED
COPY

TRANSCRIPT OF EXCERPT OF AUTHORITY CONFERENCE

Monday, November 7, 2005

APPEARANCES :

For Chattanooga Gas Company: Mr. L. Craig Dowdy

For NuVox: Mr. John J. Heitman
(by telephone) Ms. Susan Berlin

For Sprint Nextel: Mr. Daniel M. Waggoner
(by telephone)

For Sprint Nextel: Mr. Edward Phillips
For TRA staff: Mr. Richard Collier

Ms. Sharla Dillon

Reported By:
Jennifer B. Carollo, RPR, CCR

Eﬁsuwuzammnwmpowngﬂ

P.0). Box 290903

—— Nashvilla, TN 37229-N903

(615) 885-5798 = (800) 552-DIEPC
Fax (615) B83-2621
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{The aforementioned Authority
conference came on to be heard on Monday, November 7,
2005, beginning at approximately 1 p.m., before
Chairman Ron Jones, Director Sara Kyle, Director
Deborah Taylor Tate, and Dirxector Pat Miller. The
following is an excerpt of the proceedings that were

had, to-wit:)

MS. DILLON: Next we have Section 2,
Directors Miller, Kyle, and Tate.

Docket No. 04-00379, Frontier
Communicaticns, Inc. Petition of Frontier
Communications, Inc., for a declaratory ruling.
Consider motion to dismiss.

DIRECTOR KYLE: Oon October 26, 2004,
the petition of Frontier Communications, Inc., for a
declaratory zruling was filed with the Authority.
Frontier asked the Authority to declare that it has the
authorization to compete in the territory of Ben Lomand
Rural Telephone Cooperative, Inc.

On December 8, 2004, Ben Lomand filed
the answer and motion to dismiss of Ben Lomand Rural
Telephone Cooperative, Inc.

During the December 13, 2004,

Authority conference, the panel voted unanimously to

NASHEVILLE COQURT REPORTERS (615) 885-5798
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convene a contested case proceeding in this matter to
determine the issues set forth in the petition.

I have a motion that I would be glad
to hear from my colleagues if you have something to say
on this issue. If not I recommend -- I would move to
grant the motion to dismiss as filed by Ben Lomand with
respect to the petition for declaratory ruling
submitted by Frontier Communications, Inc. I £find that
Frontier, then known as Citizens Communication, when
requesting authority to provide competing telephone
service was not granted statewide approval to provide a
competing service. The 1996 order did not extend
Citizens authority statewide to enter into territories
of small telephone carriers or cooperatives, and it was
clearly not my intent nor was it supporteé in the
record.

I believe it is appropriate to
dismiss the petition of Frontier at this time as it
simply asks for relief that cannot be granted given its
current certificate of convenience and necessity. And
I so move.

(Pause.)

DIRECTOR MILLER: 1I'll second your

motion and vote aye. First of all, from an equity

standpoint, I believe that Frontier has a reasonable

NASHVILLE COURT REPORTERS (615) 885-5798




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

argument. However, after reviewing the pleadings and
applicable statutory provisions, I do not find specific
language contained within existing state law that would
permit the TRA to grant authority to CLECSs to serve
territories served by telephone cooperatives.

I am also convinced that prior to the
1995 act this agency did not have authority to allow
competitive entry into areas served by cooperatives.
Furthermore, nothing in the 1995 state act explicitly
changed or otherwise granted jurisdiction of this
agency over telephone cooperative service areas.

So I think with respect to state law,
the legislature is where I would have to point for
Citizens to seek relief. Accordingly, I move that -- I
agree with Director Kyle and would state for the record
that this complaint might be more appropriately handled
at the FCC,.

DIRECTOR TATE: I will agree in the
outcome. However, I would also like to point out that
at least two other companies have come before us to
expand their CCNs to enable it to extend service into
previougly restricted areas. So I'm not in any way
prejudging that issue and whether or not it might come
before us in the future and that -- that there are

other appropriate procedural avenues other than the

NASHVILLE COURT REPORTERS (615) 885-5798
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ones that are before us today. As Director Miller
noted the FCC, in addition, to a company’'s requests to
expand its CCN instead of a declaratory ruling.
So I think with that said, I will be
in agreement with the conclusion of your motion.
DIRECTOR KYLE: Thank you.
(Excerpt of Proceedings

concluded.)

NASHVILLE COURT REPORTERS (615) 885-5798
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REPORTER'S CERTIFICATE

STATE OF TENNESSEE )
COUNTY OF WILLIAMSON )

I, Jennifer B. Carollo, Registered
Professional Reporter, Certified Court Reporter, and
Notary Public for the State of Tennessee, hereby
certify that I reported the foregoing proceedings at
the time and place get forth in the caption thereof;
that the proceedings were stenographically reported by
me; and that the foregoing proceedings constitute a
true and correct transcript of said proceedings to the
best of my ability.

I FURTHER CERTIFY that I am not related to
any of the parties named herein, nor their counsel, and
have no interest, financial or otherwige, in the
outcome or events of this action.

IN WITNESS WHEREOF, I have hereunto affixed
my official signature and seal of cffice ;his 7th day

of December, 2005.

’ , (-k ,," //" ) ,\
) LI Lol &2
.t ’ JENNIFER B. CAROLLO,
- REGISTERED PROFESSIONAL
REPORTER, CERTIFIED COURT
REPORTER, AND NOTARY PUBLIC
~ FOR THE STATE OF TENNESSEE

My Commission Expires:
June 1, 2008

NASHVILLE COURT REPORTERS (615) 885-5798




Frontier Communications
March 8, 2006

CERTIFICATE OF SERVICE

WC Docket No. 06-6

I, Gregg C. Sayre, do certify that on March 8, 2006, the aforementioned Reply
Comments of Frontier Communications were electronically filed with the Federal
Communications Commission through its Electronic Comment Filing System and were mailed to

the following as indicated below:

Best Copy and Printing, Inc. (BCPI) (via email)

Portals Il

445 12" Street, SW
Room CY-B402
Washington, DC 20554
fcc@bcepiweb.com

Janice Myles (via email)

Competition Policy Division

Wireline Competition Bureau

Federal Communications Commission

Room 5-C140

445 12" Street, SW

Washington, DC 20554
janice.myles@fcc.qov

By:

Melvin J. Malone (via email)
Miller & Martin, PLLC

150 Fourth Avenue North
1200 One Nashville Place
Nashville, TN 37219-2433
mmalone@millermartin.com

H. LaDon Baltimore (via U.S. Mail)
Farrar & Bates, L.L.P.

211 Seventh Avenue North, Suite 420
Nashville, TN 37219

J. Richard Collier, Esq. - General Counsel

Monica Smith-Ashford, Esq. — Counsel
(via U.S. Mail)

Tennessee Regulatory Authority

460 James Robertson Parkway

Nashville, TN 37243-0505

/21 by
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Gregg C. Sayre




