filed  electronically in docket office on 10/17/06

AGREEMENT AND PLAN OF MERGER
among
LEVEL 3 COMMUNICATIONS, INC,,
LEVEL 3 SERVICES, LLC,

LEVEL 3 COLORADO, INC.

and

BROADWING CORPORATION

Dated as of October 16, 2006



AA01009
Text Box
filed electronically in docket office on 10/17/06


ARTICLE L.

ARTICLE II.

ARTICLE III.

3419048.16

TABLE OF CONTENTS

Page

THE MERGER ..ottt sre et es e s esaesaeessnesenane 2

Section 1.1, The MEIZET .. oottt e s s s eneennaens 2
Section 1.2, SubSEqUENt MEIZET .....covvviiririiiiriiiiice ettt sne 2
SeCtioN 1.3, CLOSINE .1ecvviiriierieeiiiitrerteer e s e sreessaessessere e st s asteessrresseeeneessnseensesssnsennesas 3
Section 1.4,  Effective TIME .....ccovviviiriiiicinir et see e sine s e aeeseeseeesneens 3
Section 1.5.  Effects 0f the MErger .......coooviiiiiiniiniiiciecniecrceie et 3
Section 1.6.  Certificate of FOrmation.........cccceovirveviiniiniccnienenieen e 3
Section 1.7.  Operating AGreement.......c.ceivieeiiiriieniinie e etrseresne s seeee e ent e 3
Section 1.8.  Managers; OffICErS.......ccvierirrei it sea e sr e s 3
Section 1.9.  Effect on Capital StOCK .......cocoieviiriniinirecir e 4
Section 1.10. Treatment of Options, Warrants and Other Stock Awards.......c...c.cevviruene 5
EXCHANGE OF CERTIFICATES. ..ottt neesnesreeones 6

Section 2.1.  Exchange Fund.......c.cccovoviiiiiiiieci e 6
Section 2.2.  Exchange ProCedUIES ........ccccovirieriirrenieiceere e 6
Section 2.3.  Distributions with Respect to Unexchanged Shares ..........cccccenvviivnnenenn. 7
Section 2.4. No Further Ownership Rights in Company Common Stock ........c.cccovvennenne 7
Section 2.5. No Fractional Shares of Parent Common Stock .........ccocecrveierieneenncnenens 7
Section 2.6. Termination of Exchange Fund .......cccccoceviniiviininininiecnnnencseesenenens 8
Section 2.7.  NO Lia@bIlity ...oiocvevriiieiiiieeiirereeerire e sere s e sne e seerenneesnees 8
Section 2.8.  Investment of the Exchange Fund.........cccccccvieviinieiiiininceneiceeenne 8
Section 2.9, Lot CertifiCates .. cviuiiriiiiiiiriiiniie et sebeesne e 8
Section 2.10.  Withholding RightS.........ccccvviiiiriiiiicii i 8
Section 2.11. FUrther ASSUTANCES. . ..cccciiieriiririeirtierieisteneeeirere et eree e ses s e srneseeesessreass 9
Section 2.12.  Stock Transfer BOOKS........ccvvviricirinniriiiniee e essressveessnessseesesesseesseeens 9
REPRESENTATIONS AND WARRANTIES OF THE COMPANY. ............... 9

Section 3.1.  Corporate OrganiZation........co..eereerrierecrieerieeneerers e srresressseesveesssessseens 9
Section 3.2.  Qualification to Do BUSINESS ......ccccvveirviviiniiriienrne e seesieeeieesereseesnneees 9
Section 3.3.  No Conflict 0r VIOlation .........cceeevnrierreiiirerenriiceinerecee e 10
Section 3.4.  Consents and APPIOVALS ...ccevceerieriierinceieeiire e s enes 10
Section 3.5.  Authorization and Validity of Agreement .........cccccccevveniecrvennennneenennees 10
Section 3.6.  Capitalization and Related Matters.........ccccovvvervenrercnnienicnencr e, 11
Section 3.7.  Subsidiaries and Equity INnVeStmMents ........ccc.cccevvverireiniiesinreneeeneesneeercenees 12
Section 3.8,  Company SEC RePOItS .....ccccoveiieiiiiiiiieere e 13
Section 3.9.  Absence of Certain Changes or EVents..........cccovevviiiiinriroieenennereneeennes 13
Section 3.10. Tax Matters ...ccccovviiiiiiiiie e e 15
Section 3.11. Absence of Undisclosed Liabilities ......c.ccoevveeiieriersinrcnnicninsinrennennenn 16
Section 3.12. Company PrOPerty .........ccoverieeriiiniiiienie et 16



ARTICLE V.

3419048.16

Section 3.13. Assets of the Company and its Subsidiaries .........c.coeevveeirivreneeneierenennn. 17
Section 3.14. Intellectual Property........c.cvveieiierieiieieie et sre e 18
Section 3.15. SOTIWATE ....c.eiiiiiieiiesierrerese e se s s sraees 19
Section 3.16. Licenses and Permits.........cccccvvverieiieiiveninieniesnseeseeereeesreseesseessessesseenns 19
Section 3.17. Compliance With Law ........coceeveeiririmvieienecrecieris st see s 20
Section 3.18.  LItIZAtION......cevereieiieiieieiie it ecee e esreeereesressbreeeveesabesrbaesnbesesesernesnnes 21
Section 3.19. CONIIACES ...c.uevreericiiieiere st see st et e ee e e e sreesneereesreesaesasesreeaeeseas 21
Section 3.20.  EMPlOyee Plans..........cccoovviviriiiirniieeece e sae s 23
Section 3.21. INSUTAINCE ......ccovvcvieierieiriieic ittt cresreste e e tr e e sraesaeere e sbesrae e e essesrnesnenses 25
Section 3.22. Affiliate Transactions.........cccvevuvrverieerenirneese e s srre e s e ere e reeaees 25
Section 3.23. Vendors and CUSLOMETS ........ccoveerieeeriiiieisrisieetresiee e sreereseesneesreesneneenes 25
Section 3.24. Labor MatterS......ccocviveriiriiiiinierieneniesiesee e besee e esesssesaesresvesaas 25
Section 3.25. Environmental Matters.......c.covvevuirieiieevreniiireeinenneeseeseesveesre e esreeneesseenes 26
Section 3.26. NO BIOKETS ...c.ciiiiviiircerieieeseserseee e s e s e sneesaeseesreeaesseassnenns 27
Section 3.27. Network OPerations .......c..cevvveerieerereriesiesiereeseeresssessesesseseereesseseessessessenes 27
Section 3.28. State Takeover StatUtes.......ccvcivivcriririeriirie st sae e see s 28
Section 3.29. Opinions of Financial AdVISOIS .........ccceiveeiverieereneerenreee v ereesresneenes 28
Section 3.30. Information SUPPliEd ........cocveieririviiiiinc e e 28
Section 3.31. Board APProval........cccooiiieiriiorieee et 29
Section 3.32. Vote ReQUITEA ......ccccoviiviiiiiiiiiiniieeee et sbe s st sra e sraeeaae s 29
Section 3.33. No Other Representations or Warranties .........ccveevevercreninerneenerernesneenns 29
ARTICLE IV. REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER

SUB .. estetestteteee ettt sttt sttt s be bbb s h et s etk bt ettt e st e teneanes 29
Section 4.1, OrganiZatiON........ccoeeirrierirerirerreerurserseereeseesseessesnesssessansssesssessesssesrsessessses 29
Section 4.2,  Qualification to D0 BUSINESS .....cccvevvvreriinievesiiiriereee st se e see s 29
Section 4.3.  No Conflict or VIOlation ........cccceevieriieieiiiecreerese e e saeie s 29
Section 4.4.  Consents and APProvals .......ccccvvveririirninricne e 30
Section 4.5.  Authorization and Validity of Agreement ..........ccceveviveeiinencinienennncnnns 30
Section 4.6.  Capitalization and Related Matfers..........ccocvevrevirireneeneneneseninneseeeenes 30
Section 4.7.  SEC FIINES .ovivveeiiiirer ittt et sneenes 31
Section 4.8.  NO BIOKEIS ...c.ccoiviiirtiieiriereiieeirtseeieen sttt staesre e sve b e ns 32
Section 4.9,  Tax MatlerS ....cccvevviveriiieriniesinieeneeeie e see e e see s s sas e bessesbaesessaesases 32
Section 4.10. Compliance With Law ........c.cccccvvvirirrercerinr v sreees 32
Section 4.11. Board APProval.........ccccivieierriiieniiniene e esae e sees 32
Section 4.12. Sufficiency of FUNAS ........ccovevcieiiericcrcicererr e 32
Section 4.13. No Parent Material Adverse Effect........c.coccovcvvviie v, 32
Section 4.14. No Other Representations or Warranti€s ........oeveeeerivirvernerieeenneneesnensnenees 32

COVENANTS OF THE COMPANY ...oooviiieitreieerinreereesaeseenresnessassenssseaneens 33
Section 5.1.  Conduct of Business Before the Closing Date..........cccccvvvvvvnveenieecieneeenne. 33
Section 5.2.  NoOtice 0f Breach .........covvieriviiniiiiiiience e e ena s 35
Section 5.3, Affiliate Letter .....oocevviviieiiiecee e s 36
Section 5.4.  Convertible DEbentures ...........ccovvveeveeierierecieeeseerrsesse e se e enenseenns 36
Section 5.5,  CIIIMETZET ..cc.eevuiiiirierieeiierrireeste et ee e s e s este e s e sraessaesseeaessnessassnesens 36



3419048.16

Section 5.6.  Consent SOLCITAtION ....eevverirriiiiiriererr et eere e 36
Section 5.7.  Credit FACIIILY ..cvvvvviiieriirirrieeenire et st e 37
ARTICLE VI. COVENANTS OF PARENT AND MERGER SUB ......cooevveninniinieireenicnnenne 37
Section 6.1.  Employee BenefitS.......ccccooiivmiiiininiiiiincc e 37
Section 6.2. Indemnification ContinUAtioNn ........ccccverevicverineriieneerreree e 39
Section 6.3.  Notice Of Breach .....oooviviiiiiiin et 40
ARTICLE VII. ADDITIONAL COVENANTS OF THE PARTIES ......ccoceviivmreriiirieecinnens 40
Section 7.1.  Preparation of Proxy Statement and Registration Statement; Company
Stockholders MEETINE ...cccvvverircrieririreieeirerrnseerniesieeesrresiessnessresssreessnesen 40
Section 7.2.  Access to Information........c.cceeeveiviiciiiniciiinici 41
Section 7.3.  HSR Act and Regulatory Matters ......c.cccecvveveeeivenineniecneenenee e 41
Section 7.4.  REOIZANIZAION ...vvivverreeeieireecreaeiie e e sere s e e s saae e 43
Section 7.5.  Acquisition Proposals .......cccvceeriveniriiniienie e 43
Section 7.6.  Stockholder LitIZatiOn ....ccccceiceierierieiierieree et 46
Section 7.7. Maintenance of INSUTANCE ......ccvvireereiiniieiercenc e 46
Section 7.8.  Public ANNOUNCEMENLS .....c.coririnirriiiieeiiin e 46
Section 7.9.  No Shareholder Rights Plan..........ccoovriiiiieniicci e 46
Section 7.10. Stock Exchange LiSting .......cccccoevvviiieiiiiiniiiiiinnesnccee, 46
ARTICLE VIII. CONDITIONS PRECEDENT ......cceevireiiiriiniriiine s sneesncsneennenneens 47
Section 8.1.  Conditions to Each Party’s Obligation to Effect the Merger..................... 47
Section 8.2.  Additional Conditions to Obligations of Parent and Merger Sub.............. 47
Section 8.3.  Additional Conditions to Obligations of the Company ......c...ccccocceererenenn. 48
ARTICLE IX. TERMINATION ....ccooitiiiitiieiiriieiieee et eene e 49
Section 9.1, TerMINAtION......eiviiveieeeierienrerrerr et e s 49
Section 9.2.  Effect of Termination.......cccvcvvevorienerrieereenrenrenieeesrenessneesresnnessesseeenesones 50
Section 9.3, AMENAMENL....ccceiriiiiererrieeieecr et s 51
Section 9.4,  EXtension; WalVeT........ccveevirirreeeiiireeeeiecrreneenireeeeessunseessssrsesessssssresssssnnnes 52
ARTICLE X, MISCELLANEQOUS ..ottt snssne e 52
Section 10.1. Non-Survival of Representations, Warranties and Agreements................. 52
Section 10.2. Disclosure SChedules ..o 52
Section 10.3.  Successors and ASSIZIS.....ovvveeerreerierierenierirreseeeetesrresereeeesresseessnesennes 52
Section 10.4. Governing Law; JUriSAICHON. .....ccvvevieerieiiieiecre e 52
Section 10.5. EXPEINSES ...coiiiriiiiiiiiieieneeece et e e 53
Section 10.6. Severability; CONStrUCHION .....ccevvvvieriieieiieeere e 53
SeCtion 10.7. INOICES .evveiverererieiieeieree et e ee et ree e saesabesebesaae b esnes 53
Section 10.8. Entire AGreemeENt .......veeeviiiieiiiiiiiiiiiee e ceee s sner e 54
Section 10.9. Parties in INErESt........ueiviirreiirierrieriiisee e iee s ree e s e s reesse e sresssessnee 54
Section 10,10. Section and Paragraph Headings .........c.occccvviviiiiiiinniniciniincce, 54

(iii)



3419048.16

Section 10.11, COUNEIPATLS......c.coviriieriiiiiiirie et rrtee e see e bt sseeesbeesrressraessaeeeeerraessse s

Section 10.12. DefINItIONS. ......cocueiieiiiierierie e svesee e e e sre e ae e esaesraesreeseesnes
EXHIBITS

Exhibit 8.2(c)(1).vevvrvriiecrieacnns Form of Tax Opinion of Parent’s Counsel

Exhibit 8.2(c)(2)..cuvevereeiennnns Form of Representation Letter of Parent

Exhibit 8.2(c)(3).ccceverveervernvennnn Form of Representation Letter of the Company

Exhibit 8.3(c)(1).ccvvieeriririnenne Form of Tax Opinion of the Company’s Counsel

(iv)



AGREEMENT AND PLAN OF MERGER

AGREEMENT AND PLAN OF MERGER, dated as of October 16, 2006 (this
“Agreement”), among LEVEL 3 COMMUNICATIONS, INC., a Delaware corporation
(“Parent”), LEVEL 3 SERVICES, LLC, a Delaware limited liability company and a direct
wholly owned Subsidiary of Parent (“Merger Sub”), LEVEL 3 COLORADO, INC., a Delaware
corporation and a direct wholly owned Subsidiary of Parent (“Sister Subsidiary”), and
BROADWING CORPORATION, a Delaware corporation (the “Company”).

WHEREAS, the respective Boards of Directors of Parent and the Company and
the Board of Managers of Merger Sub have each approved and declared advisable the merger of
the Company with and into Merger Sub (the “Merger”), upon the terms and subject to the
conditions set forth in this Agreement, pursuant to which each outstanding share of common
stock, par value $0.01 per share, of the Company (“Company Common Stock™) issued and
outstanding immediately prior to the Effective Time, other than Dissenting Shares, will be
converted into the right to receive a combination of cash and shares of common stock, par value
$0.01 per share, of Parent (“Parent Common Stock™);

WHEREAS, as a condition to Parent entering into this Agreement and incurring
the obligations set forth herein, concurrently with the execution and delivery of this Agreement,
Parent is entering into a Voting Agreement with certain affiliated stockholders of the Company
(the “Voting Agreement”) pursuant to which, among other things, each of those stockholders has
agreed, subject to the terms thereof, to vote all shares of Company Common Stock owned by
such stockholder in accordance with the terms of the Voting Agreement;

WHEREAS, Parent, Merger Sub and the Company desire to make certain
representations, warranties, covenants and agreements in connection with the transactions
contemplated hereby and also to prescribe various conditions to the transactions contemplated
hereby; and

WHEREAS, for federal income tax purposes, Parent, Merger Sub and the
Company intend that the merger shall qualify as a reorganization within the meaning of Section
368(a) of the Internal Revenue Code of 1986, as amended (the “Code”), and the regulations
promulgated thereunder (“Treasury Regulations™), and, by approving resolutions authorizing this
Agreement, to adopt this Agreement as a plan of reorganization within the meaning of Section
368(a) of the Code and the Treasury Regulations.

NOW, THEREFORE, in consideration of the foregoing and the respective
representations, warranties, covenants and agreements set forth herein, and intending to be
legally bound hereby, the parties hereto agree as follows:
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ARTICLE L

THE MERGER

Section 1.1. The Merger. Upon the terms and subject to the conditions hereof,
at the Effective Time, the Company shall be merged with and into Merger Sub and the separate
existence of the Company shall thereupon cease, and Merger Sub, as the surviving entity in the
Merger (the “Surviving Company”), shall by virtue of the Merger continue its existence under
the laws of the State of Delaware. If the Requisite Consent has not been obtained on or prior to
the Conversion Date, the “Merger” shall instead be a merger (upon the terms and subject to the
conditions set forth in this Agreement) of Merger Sub with and into the Company at the
Effective Time, in which case, the separate existence of Merger Sub shall cease upon the Merger
and the Company, as the surviving entity in the Merger, shall continue as the Surviving
Company. Such change to the terms of the Merger on the Conversion Date in accordance with
the prior sentence shall be referred to as a “Conversion Event.” If there is a Conversion Event,
Parent shall cause Merger Sub, prior to the Effective Time, to be converted into a corporation
pursuant to Section 265 of the DGCL.

Section 1.2. Subsequent Merger.

(a) If there is a Conversion Event, (i) Parent, Merger Sub, Sister Subsidiary
and the Company shall, promptly after the Conversion Date, amend this Agreement to include
representations, warranties and covenants of Sister Subsidiary which are substantially equivalent
to the representations, warranties and covenants of Merger Sub and such other changes to this
Agreement as may be reasonably necessary to effect the Merger following the Conversion Event

_and the Subsequent Merger discussed below and (ii) immediately following the Effective Time
and in accordance with the DGCL, Parent shall cause the Surviving Company to merge with and
into Sister Subsidiary and the separate corporate existence of the Surviving Company shall
thereupon cease (the “Subsequent Merger”) and Sister Subsidiary, as the surviving corporation in
the Subsequent Merger, shall by virtue of the Subsequent Merger continue its existence under the
laws of the State of Delaware. At the effective time of the Subsequent Merger and without any
further action on the part of the Surviving Company, Parent, Sister Subsidiary or any holder of
any capital stock of the Surviving Company, Parent or Sister Subsidiary, each share of common
stock, par value $0.0001 per share, of the Surviving Company issued and outstanding
immediately prior to the effective time of the Subsequent Merger shall be converted into one
share of common stock, par value $0.0001 per share, of Sister Subsidiary.

(b) In the event of the Subsequent Merger, references herein to the “Surviving
Company” shall refer after the effective time of the Subsequent Merger, to Sister Subsidiary.

(c) If there is a Conversion Event, this Agreement is intended to constitute a
“plan of reorganization” with respect to the Merger and Subsequent Merger, taken together, for
United States federal income tax purposes pursuant to which, for such purposes, the Merger and
the Subsequent Merger, taken together, are to be treated as a “‘reorganization” under Section
368(a) of the Code (to which each of Parent, Sister Subsidiary and the Company are to be parties
under Section 368(b) of the Code) in which the Company is to be treated as merging directly
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with and into Sister Subsidiary with the Company Common Stock converted in such merger into
the right to receive the consideration provided for hereunder.

Section 1.3. Closing. Unless this Agreement shall have been terminated
pursuant to the provisions of Section 9.1, the closing of the Merger (the “Closing”) will take
place on the third Business Day after the satisfaction or waiver (subject to applicable law) of the
conditions (excluding conditions that, by their terms, cannot be satisfied until the Closing Date,
but subject to the satisfaction or, where permitted, waiver of those conditions as of the Closing)
set forth in Article VIII, unless another time or date is agreed to in writing by the parties hereto
(the date of the Closing, the “Closing Date”). The Closing shall be held at the offices of Willkie
Farr & Gallagher LLP, 787 Seventh Avenue, New York, New York 10019, unless another place
is agreed to in writing by the parties hereto.

Section 1.4. Effective Time. Upon the Closing, the parties shall file with the
Secretary of State of the State of Delaware a certificate of merger (the “Certificate of Merger”).
The Merger shall become effective at such time as the Certificate of Merger is duly filed with the
Secretary of State of the State of Delaware or at such subsequent time as Parent and the
Company shall agree and as shall be specified in the Certificate of Merger (the date and time the
Merger becomes effective being the “Effective Time”).

Section 1.5. Effects of the Merger. The Merger shall have the effects set forth
in the LLCA or, if there is a Conversion Event, the DGCL. Without limiting the generality of
the foregoing, and subject thereto, at the Effective Time, all the property, rights, privileges,
powers, and franchises of the Company and Merger Sub shall vest in the Surviving Company,
and all debts, liabilities and duties of the Company and Merger Sub shall become the debts,
liabilities and duties of the Surviving Company.

Section 1.6. Certificate of Formation. Unless there is a Conversion Event, the
certificate of formation of Merger Sub shall be the certificate of formation of the Surviving
Company after the Effective Time, and thereafter may be amended as provided therein or by law,
except that the certificate of formation of the Surviving Company shall be amended to provide
that the name of the Surviving Company is “Broadwing LLC.” If there is a Conversion Event,
the certificate of incorporation of Merger Sub shall be the certificate of incorporation of the
Surviving Company after the Effective Time, and thereafter may be amended as provided therein
or by law, except that the certificate of incorporation of the Surviving Company shall be
amended to provide that the name of the Surviving Company is “Broadwing Corporation.”

Section 1.7. Operating Agreement. Unless there is a Conversion Event, the
operating agreement of Merger Sub as in effect at the Effective Time shall be the operating
agreement of the Surviving Company, and thereafter may be amended as provided therein or by
law, If there is a Conversion Event, the bylaws of Merger Sub as in effect at the Effective Time
shall be the bylaws of the Surviving Company, and thereafter may be amended as provided
therein or by law.

Section 1.8. Managers; Officers. Unless there is a Conversion Event, the
managers and officers of Merger Sub immediately prior to the Effective Time shall be the
managers and officers of the Surviving Company until their respective successors are duly
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elected and qualified or until their death, resignation or removal in accordance with the LLCA
and the certificate of formation and operating agreement of the Surviving Company. If there is a
Conversion Event, the directors and officers of Merger Sub immediately prior to the Effective
Time shall be the directors and officers of the Surviving Company until their respective
successors are duly elected and qualified or until their death, resignation or removal in
accordance with the DGCL and the certificate of incorporation and bylaws of the Surviving
Company.

Section 1.9. Effect on Capital Stock. At the Effective Time by virtue of the
Merger and without any action on the part of the holder thereof:

(a) Each share of Company Common Stock issued and outstanding
immediately prior to the Effective Time (other than any Dissenting Shares), shall be converted
into the right to receive (i) 1.3411 (the “Exchange Ratio”) fully paid and nonassessable shares of
Parent Common Stock, subject to Section 2.5 with respect to fractional shares (the “Stock
Consideration™), and (ii) $8.18 in cash (the “Cash Consideration” and, together with the Stock
Consideration, the “Merger Consideration”).

(b) All shares of Company Common Stock (other than shares referred to in
Section 1.9(d)) shall cease to be outstanding and shall be canceled and retired and shall cease to
exist, and each holder of a certificate which immediately prior to the Effective Time represented
any such shares of Company Common Stock (a “Certificate”) shall thereafter cease to have any
rights with respect to such shares of Company Common Stock, except the right to receive the
applicable Merger Consideration and any dividends or other distributions to which holders
become entitled all in accordance with Article II upon the surrender of such Certificate.

(c) Unless there is a Conversion Event, each membership interest of Merger
Sub issued and outstanding immediately prior to the Effective Time shall remain issued,
outstanding and unchanged as a membership interest of the Surviving Company. Ifthereisa
Conversion Event, each share of common stock, par value $0.0001 per share, of Merger Sub
issued and outstanding immediately prior to the Effective Time shall be converted into one share
of common stock, par value $0.0001 per share, of the Surviving Company.

(d) Notwithstanding anything in this Agreement to the contrary, shares of
Company Common Stock that are issued and outstanding immediately prior to the Effective
Time and that are owned by stockholders that have properly perfected their rights of appraisal
within the meaning of Section 262 of the DGCL (the “Dissenting Shares™) shall not be converted
into the right to receive the Merger Consideration, unless and until such stockholders shall have
failed to perfect any available right of appraisal under applicable law, but, instead, the holders
thereof shall be entitled to payment of the appraised value of such Dissenting Shares in
accordance with Section 262 of the DGCL. If any such holder shall have failed to perfect or
shall have effectively withdrawn or lost such right of appraisal, the shares of Company Common
Stock held by such stockholder shall not be deemed Dissenting Shares for purposes of this
Agreement and shall thereupon be deemed to have been converted into the Merger Consideration
at the Effective Time in accordance with Section 1.9(a). The Company shall give Parent (A)
prompt notice of any demands for appraisal filed pursuant to Section 262 of the DGCL received
by the Company, withdrawals of such demands and any other instruments served or delivered in
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connection with such demands pursuant to the DGCL and received by the Company and (B) the
opportunity to participate in all negotiations and proceedings with respect to demands made
pursuant to Section 262 of the DGCL. The Company shall not, except with the prior written
consent of Parent, (x) make any payment with respect to any such demand, (y) offer to settle or
settle any such demand or (z) waive any failure to timely deliver a written demand for appraisal
or timely take any other action to perfect appraisal rights in accordance with the DGCL.

(e) If prior to the Effective Time, Parent or the Company, as the case may be,
should split, combine or otherwise reclassify the Parent Common Stock or the Company
Common Stock, or pay a stock dividend or other stock distribution in Parent Common Stock or
Company Common Stock, as applicable, or otherwise change the Parent Common Stock or
Company Common Stock into any other securities, or make any other such stock dividend or
distribution in capital stock of Parent or the Company in respect of the Parent Common Stock or
the Company Common Stock, respectively, then any number or amount contained herein which
is based upon the price of the Parent Common Stock or the number of shares of Company
Common Stock or Parent Common Stock, as the case may be, will be appropriately adjusted to
reflect such split, combination, dividend or other distribution or change.

Section 1.10. Treatment of Options, Warrants and Other Stock Awards.

(a) The Company shall take all actions necessary and appropriate to provide
that upon the Effective Time, each outstanding employee, director or consultant stock option to
purchase Company Common Stock (collectively, “Company Options™) granted under any
Company Stock Plan whether or not then exercisable or vested, shall be cancelled and, in
exchange therefor, each holder of such Company Option shall receive: (i) an amount in cash in
respect thereof, if any, equal to the product of (x) the Cash Percentage, (y) the excess, if any, of
the Deemed Value of Merger Consideration over the per share exercise price thereof and (z) the
number of shares of Company Common Stock subject to such Company Option (such cash
payment to be net of applicable withholding taxes); and (ii) a number of shares of Parent
Common Stock in respect thereof, if any, equal to the quotient of (A) the product of (x) the Stock
Percentage, (y) the excess, if any, of the Deemed Value of Merger Consideration over the per
share exercise price thereof and (z) the number of shares of Company Common Stock subject to
such Company Option divided by (B) the Parent Common Stock Price, provided, that any
fractional shares that would otherwise be issuable pursuant to this Section 1.10(a) shall be
rounded up to the nearest whole number.

(b)  All shares of restricted Company Common Stock granted under the
Company Stock Plans (and any other shares of Company Common Stock subject to vesting or
future issuance under the Company Stock Plans) (collectively, “Other Stock Awards”™)
outstanding immediately prior to the Effective Time, whether or not then vested, shall be treated
in the same manner as all other shares of Company Common Stock outstanding immediately
prior to the Effective Time pursuant to Section 1.9 of this Agreement and all such Other Stock
Awards shall be fully vested as of the Effective Time.

(c) At the Effective Time, each unexercised warrant to purchase shares of
Company Common Stock (the “Company Warrants”) then outstanding will be assumed by
Parent, in accordance with the terms of such Company Warrants. Each such outstanding
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Company Warrant so assumed by Parent under this Agreement will continue to have, and be
subject to, the same terms and conditions set forth in such Company Warrants immediately prior
to the Effective Time, except as modified as a result of the Merger pursuant to the terms of such
Company Warrants.

(@ With respect to the Company’s Employee Stock Purchase Plan (the
“ESPP”), the Company shall take all actions necessary to (i) cause the current Offering Period
(within the meaning of the ESPP) to terminate at the Effective Time (if the Effective Time is
earlier than the date the current Offering Period would otherwise terminate); (ii) prevent any
further contributions to the current Offering Period after the date hereof, and (iii) refrain from
commencing any new Offering Periods under the ESPP thereafter.

(e) Unless there is a Conversion Event, the Surviving Company shall, upon
the Effective Time, succeed to and be substituted for the Company under the Indenture.
Following the Effective Time, the Convertible Debentures will thereafter be convertible upon the
terms and subject to the conditions set forth in the Indenture after giving effect to the Merger and
any notice delivered by the Company pursuant to Section 5.4 of this Agreement.

® The Company and Parent shall take all such steps as may be required to
cause the transactions contemplated by this Section 1.10 and any other dispositions of Company
equity securities (including derivative securities) or acquisitions of Parent equity securities
(including derivative securities) in connection with this Agreement by each individual who (i) is
a director or officer of the Company or (ii) at the Effective Time will become a director or officer
of Parent to become exempt under Rule 16b-3 promulgated under the Exchange Act.

ARTICLE IIL

EXCHANGE OF CERTIFICATES

Section 2.1. Exchange Fund. At or prior to the Effective Time, Parent shall
deposit with Wells Fargo Bank, N.A. or such other bank or trust company as Parent shall
determine and who shall be reasonably satisfactory to the Company (the “Exchange Agent”), in
trust for the benefit of holders of shares of Company Common Stock, for exchange in accordance
with Section 1.9, (i) certificates representing the number of shares of Parent Common Stock
sufficient to deliver, and Parent shall instruct the Exchange Agent to timely deliver, in
accordance with the terms of Section 2.2 of this Agreement, the aggregate Stock Consideration,
and (ii) immediately available funds equal to the aggregate Cash Consideration and Parent shall
instruct the Exchange Agent to timely pay the Cash Consideration subject to and in accordance
with the terms of Section 2.2 of this Agreement. Parent agrees to make available to the
Exchange Agent from time to time as needed, cash sufficient to pay any dividends and other
distributions pursuant to Section 2.3. Any cash and certificates of Parent Common Stock
deposited with the Exchange Agent shall hereinafter be referred to as the “Exchange Fund.”

Section 2.2. Exchange Procedures. As promptly as practicable after the
Effective Time, the Exchange Agent will send to each record holder of a Certificate other than
Certificates in respect of Dissenting Shares, (i) a letter of transmittal (which shall specify that
delivery shall be effected, and risk of loss and title to the Certificates shall pass, only upon
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delivery of the Certificates to the Exchange Agent and shall be in a form and have such other
provisions as Parent may reasonably specify) and (ii) instructions for use in effecting the
surrender of the Certificates in exchange for the Merger Consideration. As soon as reasonably
practicable after the Effective Time, each holder of a Certificate, upon surrender of a Certificate
to the Exchange Agent together with such letter of transmittal, duly executed, and such other
documents as may reasonably be required by the Exchange Agent, shall be entitled to receive in
exchange therefor a certificate or certificates representing the number of full shares of Parent
Common Stock and the amount of cash (including amounts to be paid pursuant to Section 1.9(a)
and in respect of any dividends or other distributions to which holders are entitled pursuant to
Section 2.3, if any), into which the aggregate number of shares of Company Common Stock
previously represented by such Certificate shall have been converted pursuant to this Agreement.
The Exchange Agent shall accept such Certificates upon compliance with such reasonable terms
and conditions as the Exchange Agent may impose to effect an orderly exchange thereof in
accordance with normal exchange practices. No interest will be paid or will accrue on any cash
payable pursuant to Section 1.9(a) or 2.3. In the event of a transfer of ownership of Company
Common Stock which is not registered in the transfer records of the Company, one or more
shares of Parent Common Stock evidencing, in the aggregate, the proper number of shares of
Parent Common Stock, a check in the proper amount of cash pursuant to Section 1.9(a) and any
dividends or other distributions to which such holder is entitled pursuant to Section 2.3, may be
issued with respect to such Company Common Stock to such a transferee only if the Certificate
representing such shares of Company Common Stock is presented to the Exchange Agent,
accompanied by all documents required to evidence and effect such transfer and to evidence that
any applicable stock transfer taxes have been paid.

Section 2.3. Distributions with Respect to Unexchanged Shares. No
dividends or other distributions declared or made with respect to shares of Parent Common Stock
with a record date after the Effective Time shall be paid to the holder of any unsurrendered
Certificate with respect to the shares of Parent Common Stock that such holder would be entitled
to receive upon surrender of such Certificate. Subject to the effect of applicable laws, following
surrender of any such Certificate, there shall be paid to such holder of shares of Parent Common
Stock issuable in exchange therefor, without interest, (a) promptly after the time of such
surrender, the amount of dividends or other distributions with a record date after the Effective
Time theretofore paid with respect to such whole shares of Parent Common Stock, and (b) at the
appropriate payment date, the amount of dividends or other distributions with a record date after
the Effective Time but prior to such surrender and a payment date subsequent to such surrender
payable with respect to such shares of Parent Common Stock.

Section 2.4. No Further Ownership Rights in Company Common Stock.
All shares of Parent Common Stock issued and cash paid upon conversion of shares of Company
Common Stock in accordance with the terms of Article 1 and this Article II (including any cash
paid pursuant to Section 2.3) shall be deemed to have been issued or paid in full satisfaction of
all rights pertaining to the shares of Company Common Stock.

Section 2.5. No Fractional Shares of Parent Common Stock. No certificates
or scrip representing less than one share of Parent Common Stock shall be issued upon the
surrender for exchange of Certificates representing Company Common Stock pursuant to Section
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1.9 hereof. Any fractional shares that would otherwise be issuable pursuant to Section 1.9 hereof
shall be rounded up to the nearest whole number.

Section 2.6. Termination of Exchange Fund. Any portion of the Exchange
Fund which remains undistributed to the holders of Certificates for six months after the Effective
Time shall be delivered to the Surviving Company or otherwise on the instruction of the
Surviving Company, and any holders of Certificates who have not theretofore complied with this
Article II shall thereafter look only to the Surviving Company and Parent (subject to abandoned
property, escheat or other similar laws) for the Merger Consideration with respect to the shares
of Company Common Stock formerly represented thereby to which such holders are entitled
pursuant to Section 1.9 and any dividends or distributions with respect to shares of Parent
Common Stock to which such holders are entitled pursuant to Section 2.3.

Section 2.7. No Liability. None of Parent, Merger Sub, the Company, the
Surviving Company or the Exchange Agent shall be liable to any Person in respect of any
Merger Consideration from the Exchange Fund delivered to a public official pursuant to any
applicable abandoned property, escheat or similar law.

Section 2.8. Investment of the Exchange Fund. Any funds included in the
Exchange Fund may be invested by the Exchange Agent, as directed by Parent; provided that
such investments shall be in obligations of or guaranteed by the United States of America and
backed by the full faith and credit of the United States of America or in commercial paper
obligations rated A-1 or P-1 or better by Moody’s Investors Services, Inc. or Standard & Poor’s
Corporation, respectively. Any interest and other income resulting from such investments shall
promptly be paid to Parent.

Section 2.9. Lost Certificates. If any Certificate shall have been lost, stolen or
destroyed, upon the making of an affidavit of that fact by the Person claiming such Certificate to
be lost, stolen or destroyed and, if required by the Surviving Company, the posting by such
Person of a bond in such reasonable amount as the Surviving Company may direct as indemnity
against any claim that may be made against it with respect to such Certificate, the Exchange
Agent will deliver in exchange for such lost, stolen or destroyed Certificate the applicable
Merger Consideration with respect to the shares of Company Common Stock formerly
represented thereby, and any unpaid dividends and distributions on shares of Parent Common
Stock deliverable in respect thereof, pursuant to this Agreement.

Section 2.10. Withholding Rights. Each of the Surviving Company and Parent
shall be entitled to deduct and withhold from the consideration otherwise payable pursuant to this
Agreement to any holder of shares of Company Common Stock and any holder of Company
Options such amounts as it is required to deduct and withhold with respect to the making of such
payment under the Code and the rules and regulations promulgated thereunder, or any provision
of state, local or foreign tax law. To the extent that amounts are so withheld by the Surviving
Company or Parent, as the case may be, such withheld amounts shall be treated for all purposes
of this Agreement as having been paid to the holder of the shares of Company Common Stock in
respect of which such deduction and withholding was made by the Surviving Company or
Parent, as the case may be.
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Section 2.11. Further Assurances. At and after the Effective Time, the officers
and directors of the Surviving Company will be authorized to execute and deliver, in the name
and on behalf of the Company or Merger Sub, any deeds, bills of sale, assignments or assurances
and to take and do, in the name and on behalf of the Company or Merger Sub, any other actions
and things to vest, perfect or confirm of record or otherwise in the Surviving Company any and
all right, title and interest in, to and under any of the rights, properties or assets acquired or to be
acquired by the Surviving Company as a result of, or in connection with, the Merger.

Section 2.12. Stock Transfer Books. At the close of business, New York time,
on the day the Effective Time occurs, the stock transfer books of the Company shall be closed
and there shall be no further registration of transfers of shares of Company Common Stock
thereafter on the records of the Company. From and after the Effective Time, the holders of
Certificates shall cease to have any rights with respect to such shares of Company Common
Stock formerly represented thereby, except as otherwise provided herein or by law. On or after
the Effective Time, any Certificates presented to the Exchange Agent or Parent for any reason
shall be converted into the Merger Consideration with respect to the shares of Company
Common Stock formerly represented thereby, and any dividends or other distributions to which
the holders thereof are entitled pursuant to Section 2.3.

ARTICLE III

REPRESENTATIONS AND WARRANTIES OF THE COMPANY

Except as disclosed in the Company SEC Reports filed since January 1, 2006 and
prior to the date hereof (but excluding matters disclosed in the sections of such reports entitled
“Risk Factors” and “Information Regarding Forward-Looking Statements™) or on the Company’s
Disclosure Schedule (provided, that, any item set forth in the Company’s Disclosure Schedule
with respect to a particular representation or warranty will be deemed to be disclosed with
respect to all other applicable representations and warranties to the extent any description of facts
regarding the event, item or matter is disclosed in such a way as to make readily apparent from
such description or specified in such disclosure that such item is applicable to such other
representations or warranties or covenants whether or not such item is so numbered), the
Company hereby represents and warrants to Parent and Merger Sub as follows:

Section 3.1. Corporate Organization. Each of the Company and its
Subsidiaries is duly organized, validly existing and in good standing under the laws of the
jurisdiction of its organization and has all requisite corporate, limited liability company or
limited partnership power (as the case may be) to own its properties and assets and to conduct its
business as now conducted. Copies of the Company Organizational Documents and the
organizational documents of each material Subsidiary of the Company, with all amendments
thereto to the date hereof, have been made available to Parent or its representatives, and such
copies are accurate and complete as of the date hereof.

Section 3.2. Qualification to Do Business. Each of the Company and its
Subsidiaries is duly qualified to do business as a foreign corporation, limited liability company
or partnership (as the case may be) and is in good standing in every jurisdiction in which the
character of the properties owned or leased by it or the nature of the business conducted by it
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makes such qualification necessary, except where the failure to be so qualified or in good
standing would not, individually or in the aggregate, have a Company Material Adverse Effect.

Section 3.3. No Conflict or Violation. The execution, delivery and
performance by the Company of this Agreement does not and will not (i) violate or conflict with
any provision of any Company Organizational Document or any of the organizational documents
of the Subsidiaries of the Company, (ii) assuming that the Company makes the filings specified
in Sections 3.4(i), (ii) and (iii) and obtains the consents, waivers and approvals specified on
Schedule 3.4 (and assuming compliance by Parent with Sections 4.3 and 4.4), violate in any
material respect any provision of law, or any order, judgment or decree of any Governmental
Entity, (iii) except as set forth on Schedule 3.3, violate or result in a breach of or constitute (with
due notice or lapse of time or both) a default under any Contract or result in the creation or
imposition of any Lien (other than any Permitted Lien) upon any of the assets, properties or
rights of either of the Company or any of its Subsidiaries or result in or give to others any rights
of cancellation, modification, amendment, acceleration, revocation or suspension of any of the
Contracts or obligations thereunder, or Licenses and Permits or (iv) violate or result in a breach
of or constitute (with due notice or lapse of time or both) a default under any contract, agreement
or instrument to which the Company or any of its Subsidiaries is a party or by which it is bound
or to which any of its properties or assets is subject except in each case with respect to clauses
(iii) and (iv), for any such violations, breaches or defaults that would not, individually or in the
aggregate, have a Company Material Adverse Effect.

Section 3.4. Consents and Approvals. No consent, waiver, authorization or
approval of any Governmental Entity, and no declaration or notice to or filing or registration
with any Governmental Entity, is required in connection with the execution and delivery of this
Agreement by the Company or the performance by the Company or its Subsidiaries of their
obligations hereunder or thereunder, except for: (i) the filing of a certificate of merger with
respect to the Merger with the Secretary of State of the State of Delaware and appropriate
documents with the relevant authorities of other states in which the Company or any Subsidiary
is qualified to do business; (ii) the filing of a Notification and Report Form under the Hart-Scott-
Rodino Antitrust Improvement Act of 1976, as amended (the “HSR Act™); (iii) the filing of an
application jointly by the parties with the FCC for approval of transfer of control of Company’s
licenses pursuant to Section 214 of the Communications Act of 1934 as amended by the
Telecommunications Act of 1996, and receipt of an order from the FCC approving the transfer;
(iv) applicable requirements of the Securities Act of 1933, as amended, and the rules and
regulations promulgated thereunder (the “Securities Act”) and of the Securities Exchange Act of
1934, as amended, and the rules and regulations promulgated thereunder (the “Exchange Act”)
and any applicable state securities laws; (v) the consents, waivers, authorizations or approvals of
any Governmental Entity set forth on Schedule 3.4; and (vi) such consents, waivers,
authorizations, approvals, declarations, notices, filings or registrations, which if not obtained or
made would not have, a Company Material Adverse Effect or prevent or materially delay the
consummation of the transactions contemplated by this Agreement.

Section 3.5. Authorization and Validity of Agreement. The Company has
the requisite corporate power and authority to execute, deliver and perform its obligations under
this Agreement and to consummate the transactions contemplated hereby. The execution and
delivery of this Agreement by the Company and the performance by the Company of its
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obligations hereunder and the consummation of the transactions contemplated hereby have been
duly authorized by the Board of Directors of the Company and all other necessary corporate
action on the part of the Company, other than the adoption of this Agreement by the stockholders
of the Company, and no other corporate proceedings on the part of the Company are necessary to
authorize this Agreement and the transactions contemplated hereby. This Agreement has been
duly and validly executed and delivered by the Company and, assuming due execution and
delivery by Parent and Merger Sub, shall constitute a legal, valid and binding obligation of the
Company, enforceable against it in accordance with its terms, subject to (i) the effect of
bankruptcy, fraudulent conveyance, reorganization, moratorium and other similar laws relating
to or affecting the enforcement of creditors’ rights generally, (ii) general equitable principles
(whether considered in a proceeding in equity or at law) and (iii) an implied covenant of good
faith and fair dealing.

Section 3.6. Capitalization and Related Matters.

(a) As of the date hereof, the authorized capital stock of the Company consists
of 1,600,000,000 shares of Company Common Stock and 200,000,000 shares of Company
Preferred Stock. As of the date hereof:

(1) 89,954,431 shares of Company Common Stock are issued and
outstanding, and there are no shares of Company Preferred Stock issued or
outstanding;

(ii) 4,807,071 shares of Company Common Stock are reserved for
issuance and issuable upon or otherwise deliverable under the Company’s Second
Amended 1997 Stock Option Plan, 2000 Long Term Incentive Plan and Employee
Stock Purchase Plan (collectively, the “Company Stock Plans”) in connection
with the exercise of outstanding Company Options and the vesting of outstanding
Other Stock Awards. Schedule 3.6(a)(ii) sets forth the exercise prices for the
Company Options;

(i) 13,638,600 shares of Company Common Stock are reserved for
issuance and issuable as of the date hereof upon conversion of the Company’s
3.125% Convertible Senior Debentures due 2006 (the “Convertible Debentures”);
and

(iv) 3,820,980 shares of Company Common Stock are reserved for
issuance and 3,820,980 shares of Company Common Stock are issuable upon
exercise of the Company Warrants. Schedule 3.6(a)(iv) sets forth the names of all
holders of Company Warrants, the number of shares of Company Common Stock
purchasable thereunder and the exercise price(s) therefor.

(b) The outstanding shares of Company Common Stock (i) have been duly
authorized and validly issued and are fully paid and nonassessable and (ii) were issued in
compliance with all applicable federal and state securities laws. All grants of Company Options
and Other Stock Awards were validly issued and properly approved by the Company’s Board of
Directors in accordance with all applicable law and no such grants involved any “backdating” or
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similar practices with respect to the effective date of grant. Except as set forth above in Section
3.6(a), as of the date hereof, no shares of capital stock of the Company are outstanding, Except
as set forth above in Section 3.6(a) or as required pursuant to Section 5.5 of this Agreement, the
Company does not have outstanding any securities convertible into or exchangeable for any
shares of capital stock, including Company Options, any rights to subscribe for or to purchase or
any options for the purchase of, or any agreements providing for the issuance (contingent or
otherwise) of, or any calls, commitments or known claims of any other character relating to the
issuance of, any capital stock, or any stock or securities convertible into or exchangeable for any
capital stock; and the Company is not subject to any obligation (contingent or otherwise) to
repurchase or otherwise acquire or retire, or to register under the Securities Act, any shares of
capital stock. Except as set forth above in Section 3.6(a), the Company does not have
outstanding any bonds, debentures, notes or other obligations the holders of which have the right
to vote (or convertible into or exercisable for securities having the right to vote) with the
stockholders of the Company on any matter. True and complete copies of the Company
Warrants have been made available to Parent or its representatives.

(©) Except as set forth on Schedule 3.6(c), all of the outstanding shares of
capital stock, or membership interests or other ownership interests of, each Subsidiary of the
Company, as applicable, is validly issued, fully paid and nonassessable and is owned of record
and beneficially by the Company, directly or indirectly. The Company has, as of the date hereof
and shall have on the Closing Date, valid and marketable title to all of the shares of capital stock
of, or membership interests or other ownership interests in, each Subsidiary of the Company, free
and clear of any Liens other than Permitted Liens. Such outstanding shares of capital stock of, or
membership interests or other ownership interests in, the Subsidiaries of the Company, as
applicable, are the sole outstanding securities of such Subsidiaries; the Subsidiaries of the
Company do not have outstanding any securities convertible into or exchangeable for any capital
stock of, or membership interests or other ownership interests in, such Subsidiaries, any rights to
subscribe for or to purchase or any options for the purchase of, or any agreements providing for
the issuance (contingent or otherwise) of, or any calls, commitments or claims of any other
character relating to the issuance of, any capital stock of, or membership interests or other
ownership interests in, such Subsidiaries, or any stock or securities convertible into or
exchangeable for any capital stock of, or membership interests or other ownership interests in,
such Subsidiaries; and except as required pursuant to Section 5.5 of this Agreement, neither the
Company or any of its Subsidiaries is subject to any obligation (contingent or otherwise) to
repurchase or otherwise acquire or retire, or to register under the Securities Act, any capital stock
of, or membership interests or other ownership interests in, any Subsidiary of the Company. The
Company has made available to Parent or its representatives true and correct copies of the
organizational documents of C III Communications, LLC (“CIII”) and all other agreements
between the Company or its Subsidiaries on the one hand and BCSI Inc. (“BCSI”) or its
Subsidiaries on the other hand, with respect to CIII or BCSI’s interest therein. BCSI and its
Affiliates hold in the aggregate the interest in CIII set forth on Schedule 3.6(c) and no other
Person (other than the Company and its Subsidiaries) owns any equity interest in CIII.

Section 3.7. Subsidiaries and Equity Investments. Except as set forth on
Schedule 3.7, the Company and its Subsidiaries do not directly or indirectly own, or hold any
rights to acquire, any capital stock or any other securities, interests or investments in any other
Person other than investments that constitute cash, cash equivalents or marketable securities.
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Section 3.8. Company SEC Reports.

(a) The Company and its Subsidiaries have filed each report and definitive
proxy statement (together with all amendments thereof and supplements thereto) required to be
filed by the Company or any of its Subsidiaries pursuant to the Exchange Act with the SEC since
January 1, 2004 (as such documents have since the time of their filing been amended or
supplemented, the “Company SEC Reports™). As of their respective dates, after giving effect to
any amendments or supplements thereto filed prior to the date hereof, the Company SEC Reports
(i) complied as to form in all material respects with the requirements of the Exchange Act, and
(ii) did not contain any untrue statement of a material fact or omit to state a material fact required
to be stated therein or necessary in order to make the statements therein, in light of the
circumstances under which they were made, not misleading.

(b) The audited consolidated financial statements and unaudited interim
consolidated financial statements (including, in each case, the notes, if any, thereto) included in
the Company SEC Reports complied as to form in all material respects with the published rules
and regulations of the SEC with respect thereto, were prepared in accordance with GAAP
applied on a consistent basis during the periods involved (except as may be indicated therein or
in the notes thereto and except with respect to unaudited statements as permitted by Form 10-Q
of the SEC) and fairly present (subject, in the case of the unaudited interim financial statements
included therein, to normal year-end adjustments and the absence of complete footnotes) in all
material respects the consolidated financial position of the Company and its consolidated
Subsidiaries as of the respective dates thereof and the consolidated results of their operations and
cash flows for the respective periods then ended.

Section 3.9. Absence of Certain Changes or Events.

(a) Except as set forth on Schedule 3.9(a), since December 31, 20035, there has

not been:
@) any Company Material Adverse Effect;

(i) any loss, damage, destruction or other casualty to the assets or
properties of either of the Company or any of its Subsidiaries (other than any for
which insurance awards have been received or guaranteed) that has had,
individually or in the aggregate, a Company Material Adverse Effect; or

(iii)  any change in any method of accounting or accounting practice of
either of the Company or any of its Subsidiaries except for any such change
required by reason of a concurrent change in GAAP or Regulation S-X under the
Securities Act.

(b) Since December 31, 2005, each of the Company and each of its
Subsidiaries has operated in the ordinary course of its business and consistent with past practice
and, except as set forth on Schedule 3.9(b) or, with respect to actions taken after the date hereof,
otherwise as permitted by Section 5.1, has not:
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6] incurred any material obligation or liability (whether absolute,
accrued, contingent or otherwise) in excess of $5,000,000 except in the ordinary
course of business and consistent with past practice;

(ii) failed to discharge or satisfy any material Lien or pay or satisfy
any material obligation or liability (whether absolute, accrued, contingent or
otherwise) in excess of $5,000,000, other than Permitted Liens and liabilities
being contested in good faith and for which adequate reserves have been
provided,

(1)  mortgaged, pledged or subjected to any Lien (other than Permitted
Liens) any of its assets, properties or rights other than in connection with letters of
credit for amounts less than $500,000 incurred in the ordinary course of business;

@iv)  (A) sold or transferred any of its material assets, including any
sale, license or lease of any indefeasible rights of use of capacity or infrastructure
(“IRUs”), (B) cancelled any material debts, or (C) settled any material claims or
waived any material rights (other than with respect to disputes with customers and
vendors in the ordinary course of business);

) disposed of any material patents, trademarks or copyrights or any
material patent, trademark or copyright applications;

(vi)  defaulted on any material obligation;

(vii)) entered into any transaction material to its business, except in the
ordinary course of business;

(vii) granted any material increase in the compensation or benefits of its
senior executives other than increases in accordance with past practice not
exceeding 20% of the senior executive’s annual base compensation then in effect
or entered into any employment, change of control, retention or severance
agreement or arrangement with any of them,;

(ix)  contractually committed to make any capital expenditure for any
periods after the date hereof or additions to property, plant and equipment used in
its operations other than ordinary repairs and maintenance in excess of
$25,000,000 in the aggregate;

(x) laid off any significant number of its employees;

(xi)  discontinued the offering of any material line of business or
significant product line;

(xii) incurred any material obligation or liability for the payment of
severance benefits;
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(xiii) declared, paid, or set aside for payment any dividend or other
distribution in respect of shares of its capital stock, membership interests or other
securities, or redeemed, purchased or otherwise acquired, directly or indirectly,
any shares of its capital stock, membership interests or other securities, or agreed
to do so; or

(xiv) entered into any agreement or made any commitment to do any of
the foregoing.

Section 3.10. Tax Matters. Except as set forth on Schedule 3.10.

(a) (i) the Company and each of its Subsidiaries have filed when due all
material Tax Returns required by applicable law to be filed with respect to the Company and
each of its Subsidiaries; (ii) all such Tax Returns were true, correct and complete in all material
respects as of the time of such filing; (iii) all material Taxes owed by the Company and each of
its Subsidiaries, if required to have been paid, have been paid (except for Taxes which are being
contested in good faith); and (iv) any liability of the Company or any of its Subsidiaries for
Taxes not yet due and payable, or which are being contested in good faith, has been provided for
on the financial statements of the Company in accordance with GAAP;

(b) there is no material action, suit, proceeding, investigation, audit or claim
now pending with respect to the Company or any of its Subsidiaries in respect of any Tax, nor
has any material claim for additional Tax been asserted in writing by any taxing authority;

(c) since January 1, 2000, no claim has been made in writing by any taxing
authority in a jurisdiction where the Company or any of its Subsidiaries has not filed a Tax
Return that it is or may be subject to Tax by such jurisdiction;

(d) (1) there is no outstanding request for any extension of time for the
Company or any of its Subsidiaries to pay any Taxes or file any Tax Returns; (ii) there has been
no waiver or extension of any applicable statute of limitations for the assessment or collection of
any Taxes of the Company or any of its Subsidiaries that is currently in force; (iii) the federal
statute of limitations for tax years of the Company and its Subsidiaries has closed for all years
ending prior to December 31, 2002; and (iv) neither the Company nor any of its Subsidiaries is a
party to or bound by any agreement, whether written or unwritten, providing for the payment of
Taxes, payment for Tax losses, entitlements to refunds or similar Tax matters;

(e) the Company and each of its Subsidiaries have withheld and paid all
material Taxes required to be withheld in connection with any amounts paid or owing to any
employee, creditor, independent contractor or other third party;

63) the Company has not been a United States real property holding
corporation within the meaning of Section 897(c)(2) of the Code during the applicable period
specified in Section 897(c)(1)(A)(ii) of the Code;

(g)  neither the Company nor any of its Subsidiaries has distributed stock of
another Person, or has had its stock distributed by another Person, in a transaction that was
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purported or intended to be governed in whole or in part by Section 355 or Section 361 of the
Code;

(h) there is no Lien, other than a Permitted Lien, affecting any of the assets,
properties or rights of the Company and its Subsidiaries that arose in connection with any failure
or alleged failure to pay any Tax;

® neither the Company nor any of its Subsidiaries (i) has been a member of
an affiliated group (within the meaning of Code § 1504(a)) filing a consolidated federal income
Tax Return (other than a group the common parent of which is the Company) or (ii) has any
liability for the Taxes of any Person (other than any of the Company and its Subsidiaries) under
Treasury Regulations § 1.1502-6 (or any similar provision of state, local, or foreign law), as a
transferee or successor, by contract, or otherwise;

)] the Company and its Subsidiaries have neither (i) made, changed or
revoked, or permitted to be made, changed or revoked, any material election or method of
accounting with respect to Taxes affecting or relating to the Company and its Subsidiaries, nor
(i1) entered into, or permitted to be entered into, any closing or other agreement or settlement
with respect to Taxes affecting or relating to the Company and its Subsidiaries;

&) neither the Company nor any of its Subsidiaries has taken or agreed to
take any action, or is aware of any fact or circumstance, that would prevent the Merger, or, if
there is a Conversion Event, the Merger and the Subsequent Merger, taken together, from
qualifying as a reorganization within the meaning of Section 368(a) of the Code; and

4y neither the Company nor any of its Subsidiaries has a permanent
establishment in a foreign jurisdiction.

Section 3.11. Absence of Undisclosed Liabilities. Except as set forth on
Schedule 3.11(a), there are no material liabilities or obligations of the Company or any
Subsidiary thereof of any kind whatsoever, whether accrued, contingent, absolute, determined,
determinable or otherwise, and there is no existing condition, situation or set of circumstances
that could be reasonably expected to result in such a liability or obligation, other than (A)
liabilities or obligations disclosed and provided for in the consolidated balance sheet of the
Company as of June 30, 2006 included in the Company SEC Reports filed prior to the date
hereof or referred to in the notes thereto, (B) liabilities or obligations incurred in the ordinary
course of business consistent with past practice since June 30, 2006 or (C) liabilities or
obligations under this Agreement.

Section 3.12. Company Property.

(a) Schedule 3.12(a) contains a true and complete description of all material
real property owned by the Company and its Subsidiaries (the “Owned Real Property”) as of the
date hereof. The Company has made available at its premises to Parent copies of any title
insurance policies (together with copies of any documents of recorded listed as exceptions to title
on such policies) currently insuring each Owned Real Property and copies of the most recent
surveys of the same. The Company and its Subsidiaries have good and valid title to all of the
Owned Real Property free and clear of Liens other than Permitted Liens.
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(b) Schedule 3.12(b) sets forth a list of all real property leases, licenses,
permits, subleases and occupancy agreements, together with all material amendments thereto, in
which either of the Company or its Subsidiaries has a leasehold interest or similar occupancy
rights, whether as lessor or lessee, and (i) are material to the operation of the Company and its
Subsidiaries, taken as a whole, or (ii) involve payments of base rent by the Company or its
Subsidiaries in excess of $500,000 per year (each, a “Lease” and collectively, the “Leases”; the
property covered by Leases under which either of the Company or its Subsidiaries is a lessee is
referred to herein as the “Leased Real Property”; the Leased Real Property, together with the
Owned Real Property, collectively being the “Company Property”’). The Company or its
Subsidiaries enjoys peaceful and undisturbed possession of, the Leased Real Property pursuant to
the Leases. No option has been exercised under any of such Leases, except options whose
exercise has been evidenced by a written document, a true, complete and accurate copy of which
has made available to Parent with the corresponding Lease.

(c) Since June 30, 2006, no Lease has been modified or amended in writing in
any way materially adverse to the business of the Company and its Subsidiaries except as set
forth on Schedule 3.12(c) and no party to any Lease has given either of the Company or its
Subsidiaries written notice of or, to the Knowledge of the Company, made a claim with respect
to any breach or default.

(@ Except as set forth on Schedule 3.12(d) and other than with respect to
IRUs, co-location, cross-connection, interconnection, entrance facilities, gateways, racks, routers
or other rights incidental to the provision of services established in the ordinary course of
business, none of the Company Property is subject to any option, lease, sublease, license or other
agreement that involves payments of base rent by the Company or its Subsidiaries in excess of
$500,000 per year granting to any Person or entity any right to the use, occupancy or enjoyment
of such property or any portion thereof or to obtain title to all or any portion of such property.

(e) All material improvements, systems and fixtures on the Company Property
owned by the Company are in good operating condition and repair and generally are adequate
and suitable in all material respects for the present and continued use, operation and maintenance
thereof as now used, operated or maintained ordinary wear and tear excepted. All improvements
on the Company Property constructed by or on behalf of the Company or any Subsidiary were
constructed, to the Knowledge of the Company, in compliance in all material respects with
applicable laws, ordinances and regulations affecting such Company Property.

Section 3.13. Assets of the Company and its Subsidiaries.

(a) The assets, properties and rights of each of the Company and its
Subsidiaries constitute all of the assets, properties and rights which are used in the operation their
business as currently conducted. Except as set forth on Schedule 3.13(a) or as a result of any
divestitures after the date hereof as permitted by Section 5.1, there are no material assets,
properties, rights or interests of any kind or nature that either of the Company or any of its
Subsidiaries has been using, holding or operating in their business prior to the Closing that will
not be used, held or owned by each of the Company or its Subsidiaries immediately following
the Closing.
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(b) The material assets, properties and rights of the Company and its
Subsidiaries are free and clear of any Liens other than Permitted Liens.

Section 3.14. Intellectual Property.

(a) The Company and its Subsidiaries own all right, title and interest in and
to, or have licenses (which licenses are, to the Knowledge of the Company, valid and enforceable
except to the extent that enforceability may be limited by applicable bankruptcy, reorganization,
insolvency, moratorium or other laws affecting the enforcement of creditors’ rights generally and
by general principles of equity, regardless of whether such enforceability is considered in a
proceeding at law or in equity) to use, all the Intellectual Property, and such Intellectual Property
represents all intellectual property rights necessary for the conduct of their business as and where
conducted on the date hereof and on the Closing. The Company and its Subsidiaries are in
compliance in all material respects with all licenses relating to the protection of such of the
Intellectual Property as it uses pursuant to license or other agreement. To the Knowledge of the
Company, there are no conflicts with or infringements of any Intellectual Property by any third
party. To the Knowledge of the Company, the conduct of the business of the Company and its
Subsidiaries does not conflict with, violate, misappropriate, misuse or infringe any proprietary or
intellectual property right of any third party. There is no claim, suit, action or proceeding
pending or, to the Knowledge of the Company, threatened against the Company or its
Subsidiaries: (i) alleging any such conflict, violation, misappropriation, misuse or infringement
with any third party’s proprietary or intellectual property rights; or (ii) challenging the
Company’s or its Subsidiaries” ownership or use of, or the validity or enforceability of any
Intellectual Property.

(b) Schedule 3.14(b)(i) sets forth a complete and current list of all
registrations, certificates, applications, filings or other document issued by, filed with, or
recorded by, any Governmental Entity pertaining to the Intellectual Property (‘“Registered
Intellectual Property”) as of the date hereof and the owner of record, date of application or
issuance, and relevant jurisdiction as to each. All Registered Intellectual Property is owned by
the Company and/or its Subsidiaries, free and clear of all Liens other than Permitted Liens. All
Registered Intellectual Property is valid, subsisting and unexpired, and all renewal fees and other
maintenance fees that have fallen due on or prior to the Closing have been paid. The
consummation of the transactions contemplated by this Agreement will not alter or impair in any
material respect any Intellectual Property.

() Schedule 3.14(c)(i) sets forth a complete list of all license agreements
pertaining to Intellectual Property material to the conduct of the Company’s business as of the
date hereof, except for agreements pertaining to commercially available, off-the-shelf software.
Except as set forth on Schedule 3.14(c)(ii), the Company and its Subsidiaries are in compliance
in all material respects with all agreements pertaining to the Intellectual Property and are not
under any obligation to pay royalties or other payments in connection with any agreement, nor
restricted from assigning its rights respecting Intellectual Property, such rights including the right
to sue and obtain damages for past and future infringements thereof, nor will the Company or its
Subsidiaries otherwise be, as a result of the execution and delivery of this Agreement or the
performance of its obligations under this Agreement, in breach of any agreement relating to the
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Intellectual Property. Neither the Company nor its Subsidiaries is in material default of any such
agreement.

(d) Except as set forth on Schedule 3.14(d)(i), neither the Company nor any of
its Subsidiaries has made any claim of a violation, infringement, misuse or misappropriation by
any third party (including any employee or former employee of the Company or its Subsidiaries)
of its rights to, or in connection with, any Intellectual Property, which claim is pending. Neither
the Company nor any of its Subsidiaries has entered into any agreement to indemnify any other
Person against any charge of infringement of any Intellectual Property, other than
indemnification provisions contained in employment policies and agreements, customer
agreements, purchase orders or license agreements arising in the ordinary course of business.

Section 3.15. Software.

(a) To the Knowledge of the Company, none of the operating and applications
computer software programs and databases used by the Company and its Subsidiaries that are
material to the conduct of their business (collectively, the “Software”), nor any use thereof,
conflicts with, infringes upon or violates any intellectual property or other proprietary right of
any other Person and, no claim, suit, action or other proceeding with respect to any such
infringement or violation is pending, or to the Knowledge of the Company, threatened.

(b) The Company and its Subsidiaries have not purchased any material
amount of telecommunications equipment for which a software license and right to use the
embedded software in such equipment have not been obtained, nor is the Company or its
Subsidiaries subject to any written claim for failing to procure such a license and right to use.

Section 3.16. Licenses and Permits.

(a) The Company and its Subsidiaries own or possess all right, title and
interest in and to each of their respective material licenses, permits, franchises, registrations,
authorizations and approvals issued or granted to any of the Company or its Subsidiaries by any
Governmental Entity (the “Licenses and Permits”) and has taken all necessary action to maintain
such Licenses and Permits. Each License and Permit has been duly obtained, is valid and in full
force and effect, and is not subject to any pending or, to the Knowledge of the Company,
threatened administrative or judicial proceeding to revoke, cancel, suspend or declare such
License and Permit invalid in any respect. The Licenses and Permits are sufficient and adequate
in all material respects to permit the continued lawful conduct of the business of the Company
and its Subsidiaries, and none of the operations of the Company or its Subsidiaries are being
conducted in a manner that violates in any material respects any of the terms or conditions under
which any License and Permit was granted.

(b) The operations of the Company and its Subsidiaries are in compliance in
all material respects with the terms and conditions of the Communications Act of 1934, as
amended, applicable state law and the published rules, regulations, and policies promulgated by
any Governmental Entity, and neither the Company nor its Subsidiaries has done anything or
failed to do anything which reasonably could be expected to cause the loss of any of the Licenses
and Permits.
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(©) Other than those listed on Schedule 3.16, no petition, action, investigation,
notice of violation or apparent liability, notice of forfeiture, order to show cause, complaint, or
proceeding seeking to revoke, reconsider the grant of, cancel, suspend, or modify any of the
Licenses and Permits of the Company or its Subsidiaries is pending or, to the Knowledge of the
Company, threatened before any Governmental Entity. No notices have been received by and,
no claims have been filed against the Company or its Subsidiaries alleging a failure to hold any
requisite permits, regulatory approvals, licenses or other authorization.

Section 3.17. Compliance with Law.

(a) Except as set forth on Schedule 3.17, the operations of the business of the
Company and its Subsidiaries have been conducted in accordance in all material respects with all
material laws, regulations, orders and other requirements of all Governmental Entities having
jurisdiction over such entity and its assets, properties and operations. Except as set forth on
Schedule 3.17, since January 1, 2004, none of the Company or its Subsidiaries has received
written notice of any material violation (or any investigation with respect thereto) of any such
law, regulation, order or other legal requirement, and none of the Company or its Subsidiaries is
in default with respect to any order, writ, judgment, award, injunction or decree of any national,
state or local court or governmental or regulatory authority or arbitrator, domestic or foreign,
applicable to any of its assets, properties or operations.

(b) The Company and each of its officers are in compliance in all material
respects with (i) the applicable provisions of the Sarbanes-Oxley Act of 2002 and the related
rules and regulations promulgated under such act or the Exchange Act (the “Sarbanes-Oxley
Act”) and (ii) the applicable listing and corporate governance rules and regulations of the Nasdaq
Global Market System. The Company has previously disclosed to Parent the information
required to be disclosed by the Company and certain of its officers to the Company’s Board of
Directors or any committee thereof pursuant to the certification requirements contained in Form
10-K and Form 10-Q under the Exchange Act. Except as permitted by the Exchange Act,
including, without limitation, Sections 13(k)(2) and (3), since the enactment of the Sarbanes-
Oxley Act, neither the Company nor any of its Affiliates has made, arranged or modified (in any
material way) personal loans to any executive officer or director of the Company.

() The management of the Company has (i) implemented (x) disclosure
controls and procedures to ensure that material information relating to the Company, including
its consolidated Subsidiaries, is made known to the management of the Company by others
within those entities and (y) a system of internal control over financial reporting sufficient to
provide reasonable assurances regarding the reliability of financial reporting and the preparation
of financial statements for external purposes in accordance with GAAP, and (ii) has disclosed,
based on its most recent evaluation prior to the date hereof, to the Company’s auditors and the
audit committee of the Company’s Board of Directors (A) any significant deficiencies in the
design or operation of internal controls which could adversely affect the Company’s ability to
record, process, summarize and report financial data and have identified for the Company’s
auditors any material weaknesses in internal controls and (B) any fraud, whether or not material,
that involves management or other employees who have a significant role in the Company’s
internal controls. The Company has made available to Parent a summary of any such disclosure
made by management to the Company’s auditors and audit committee.
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Section 3.18. Litigation. Except as set forth on Schedule 3.18, there are no
material claims, actions, suits, proceedings, subpoenas or, to the Knowledge of the Company,
investigations (each, an “Action”) pending or, to the Knowledge of the Company, threatened,
before any Governmental Entity, or before any arbitrator of any nature, brought by or against any
of the Company or its Subsidiaries or any of their officers or directors involving or relating to the
Company or its Subsidiaries, the assets, properties or rights of any of the Company and its
Subsidiaries or the transactions contemplated by this Agreement. There is no material judgment,
decree, injunction, rule or order of any Governmental Entity or before any arbitrator of any
nature outstanding, or to the Knowledge of the Company, threatened, against either of the
Company or its Subsidiaries.

Section 3.19, Contracts.

(a) Schedule 3.19(a) sets forth a complete and correct list of all Contracts as
of the date hereof.

(b) Each Contract is valid, binding and enforceable (in accordance with its
terms) against the Company or its Subsidiaries and, to the Knowledge of the Company, against
the other parties thereto in accordance with its terms, and in full force and effect except to the
extent that enforceability may be limited by applicable bankruptcy, reorganization, insolvency,
moratorium or other laws affecting the enforcement of creditors’ rights generally and by general
principles of equity, regardless of whether such enforceability is considered in a proceeding at
law or in equity. Each of the Company and its Subsidiaries has performed all material
obligations required to be performed by it to date under, and is not in material default or
delinquent in performance, status or any other respect (claimed or actual) in connection with, any
Contract. To the Knowledge of the Company, no other party to any Contract is in material
default in respect thereof, and no event has occurred which, with due notice or lapse of time or
both, would constitute such a default. The Company has made available to Parent or its
representatives true and complete originals or copies of all the Contracts.

(c) A “Contract” means any agreement, contract or commitment, oral or
written, to which either of the Company or any of its Subsidiaries is a party or by which it or any
of'its assets are bound constituting:

(1) A contract or agreement (A) with one of the top (i) 20 carrier
customers, (ii) 20 enterprise customers, or (iii) 10 “dark fiber” customers, in each
case by revenue derived by the Company and its Subsidiaries (taken together), for
the eight (8) months ended August 31, 2006, pursuant to which the Company or
any of its Subsidiaries has sold goods and/or services or (B) with any customer
that contains “most-favored nation” or non-compete clauses, pursuant to which
the Company or any of its Subsidiaries has sold goods and/or services (the
Contracts set forth in subsection (A) and (B) collectively, the “Customer
Contracts™);

(ii) a contract or agreement with one of the top (A) 20 “right-of-way”
vendors, (B) 10 “dark fiber” vendors, (C) 10 off-net services vendors, (D) five
network equipment vendors and (E) five software maintenance vendors, in each
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case, by dollar amount paid to such vendors by the Company and its Subsidiaries
(taken together), for the eight (8) months ended August 31, 2006 (the “Vendor

Contracts”);

(iii)  a settlement-free peering agreement of the Company and its
Subsidiaries;

(iv)  amortgage, indenture, security agreement, guaranty, pledge or
other agreement or instrument relating to the borrowing of money or extension of
credit (other than accounts receivable or accounts payable in the ordinary course
of business and consistent with past practice);

v) an employment, change of control, retention or severance
agreement;

(vi)  ajoint venture, partnership or limited liability company agreement
with third parties, other than sharing agreements with respect to non-material
assets;

(vil) anon-competition agreement or any other agreement or obligation
which purports to limit in any material respect (i) the manner in which, or the
localities in which, the business of the Company or its Subsidiaries may be
conducted or (ii) the ability of either of the Company or its Subsidiaries to provide
any type of service presently conducted by the Company or its Subsidiaries;

(viil)) an agreement containing any exclusivity clause, most-favored-
nations clause in favor of a customer or vendor, or a Customer Contract
containing any benchmarking clause or marked-to-market pricing provision;

(ix) aLease;

(x) an agreement limiting or restricting the ability of either of the
Company or its Subsidiaries to make distributions or declare or pay dividends in
respect of its capital stock or membership interests, as the case may be;

(xi)  an agreement with a vendor requiring capital expenditures in
excess of $2,000,000 after the date hereof;

(xii) an agreement in effect or offer pending to acquire all or a
substantial portion of the capital stock or business of any other Person; or

(xiii) any other material agreement not in the ordinary course of the
business of the Company and its Subsidiaries.

(d) To the Knowledge of the Company, all of the settlement-free peering

arrangements or agreements of the Company and its Subsidiaries are terminable by the Company
or its Subsidiaries on 90 days’ prior notice without liability or obligation to the Company or its

Subsidiaries.
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Treasury or the furnishing of required reports, documents or notices to the participants or
beneficiaries of the Employee Benefit Plans.

(2) Except as set forth on Schedule 3.20(g), there are no pending actions,
claims or lawsuits which have been asserted or instituted against the Employee Benefit Plans, the
assets of any of the trusts under such plans or the plan sponsor or the plan administrator, or
against any fiduciary of the Employee Benefit Plans with respect to the operation or
administration of such plans or the investment of plan assets (other than routine benefit claims),
nor does the Company have Knowledge of facts which could form the basis for any such claim
or lawsuit. No Employee Benefit Plan has been the subject of an audit, investigation or
examination by any Governmental Entity to the Knowledge of the Company.

(h) The Employee Benefit Plans have been maintained, in all material
respects, in accordance with their terms and with all provisions of ERISA and the Code
(including rules and regulations thereunder) and other applicable federal and state laws and
regulations. None of the Company, its Subsidiaries, or, to the Knowledge of the Company, any
“party in interest” or “disqualified person” with respect to the Employee Benefit Plans has
engaged in a non-exempt “prohibited transaction” within the meaning of Section 406 of ERISA
or 4975 of the Code pursuant to which the tax or penalty could be material. Except as set forth
on Schedule 3.20(h), no stock or other security issued by the Company or any Affiliate forms or
has formed a part of the assets of any Employee Benefit Plan.

@A) Except as set forth on Schedule 3.20(i), none of the Employee Benefit
Plans provide retiree life or retiree health benefits except as may be required under COBRA or
any similar state or local law.

G Except as set forth on Schedule 3.20(j) or as required pursuant to this
Agreement, neither the execution and delivery of this Agreement nor the consummation of the
transactions contemplated hereby will, either alone or together with the occurrence of subsequent
events (1) increase any benefits otherwise payable under any Employee Benefit Plan; (ii) result in
the acceleration of the time of payment or vesting of any benefits under any Employee Benefit
Plan or Contract to any current or former employee; or (iii) fail to be deductible by reason of
Section 280G of the Code.

(k) Except as set forth on Schedule 3.20(k), no Contract, Employee Benefit
Plan, warrant or other compensatory or equity-based arrangement with any employee, officer or
director of the Company contains any provision requiring the Company to pay on behalf of, or
otherwise reimburse, any such individual for any income or excise taxes due by such individual
upon payment of any benefits by the Company, other than any such obligations as required by
applicable laws or regulations and payment and reimbursement of income taxes related to the
payment of moving expenses in the ordinary course of business.

)] As of September 30, 2006, the Company had accrued an aggregate
liability with respect to its obligations under the 2006 Bonus Plan as set forth on Schedule

3.20(D).
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Section 3.20. Emplovee Plans.

(a) Schedule 3.20(a) sets forth: (i) all “employee benefit plans”, as defined in
Section 3(3) of ERISA, and all other material employee benefit programs, policies, arrangements
or payroll practices, including, without limitation, any such programs, policies, arrangements or
payroll practices providing severance pay, sick leave, vacation pay, salary continuation for
disability, retirement benefits, deferred compensation, bonus pay, incentive pay, stock options,
hospitalization insurance, medical insurance, life insurance, cafeteria benefits, dependent care
reimbursements, prepaid legal benefits, scholarships or tuition reimbursements, maintained by
the Company or any of its Subsidiaries or to which the Company or any of its Subsidiaries is
obligated to contribute thereunder for current or former employees the Company and its
Subsidiaries (the “Employee Benefit Plans”), and (ii) all “employee pension plans”, as defined in
Section 3(2) of ERISA, maintained or sponsored by the Company or any trade or business
(whether or not incorporated) which is under control or treated as a single employer with the
Company under Section 414(b), (¢), (m), or (o) of the Code (an “ERISA Affiliate”) or to which
the Company or any ERISA Affiliate has contributed or has been obligated to contribute
thereunder (the “Pension Plans”).

(b)  True, correct and complete copies of the following documents, with
respect to each of the Employee Benefit Plans and Pension Plans, have been made available, or
promptly following the date hereof but in any event prior to the Closing Date, will be made
available, to Parent, to the extent applicable: (i) all plans and related trust documents, and
amendments thereto; (ii) Forms 5500 filed for the three most recent plan years; (iii) the most
recent IRS determination letter; (iv) the most recent summary plan descriptions, annual reports
and material modifications; (v) the most recent actuarial report, if any; and (vi) written
descriptions of all non-written agreements relating to the Employee Benefit Plans.

(c) None of the Employee Benefit Plans or Pension Plans is a multiemployer
plan, as defined in Section 3(37) of ERISA (“Multiemployer Plan™) or subject to Title IV of
ERISA or Section 412 of the Code.

(d) Each Pension Plan that is intended to qualify under Section 401 of the
Code and the trust maintained pursuant thereto is exempt from federal income taxation under
Section 501 of the Code, and to the Knowledge of the Company, nothing has occurred with
respect to the operation of any such Pension Plan that would reasonably be expected to cause the
loss of such qualification or exemption or the imposition of any material liability, penalty or tax
under ERISA or the Code.

(e) All contributions (including all employer contributions and employee
salary reduction contributions) and all premiums required to have been paid under any of the
Employee Benefit Plans or Pension Plans or by law (without regard to any waivers granted under
Section 412 of the Code) to any funds or trusts established thereunder or in connection therewith
have been made by the due date thereof (including any valid extension).

® To the Knowledge of the Company, there has been no material violation
of ERISA or the Code with respect to the filing of applicable reports, documents and notices
regarding the Employee Benefit Plans with the Secretary of Labor or the Secretary of the
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Section 3.21. Insurance. All material policies of title, liability, fire, casualty,
business interruption, workers’ compensation and other forms of insurance and bonds insuring
each of the Company and its Subsidiaries and their assets, properties and operations are in full
force and effect. None of the Company or its Subsidiaries is in material default under any
provisions of any such policy of insurance nor has any of the Company or its Subsidiaries
received notice of cancellation of or cancelled any such insurance. For all material claims made
under such policies, the Company and its Subsidiaries have timely complied with any applicable
notice provisions.

Section 3.22. Affiliate Transactions. Except as set forth in the Company SEC
Reports filed prior to the date hereof or as set forth on Schedule 3.22, there are no transactions,
agreements, arrangements or understandings between the Company or any of its Subsidiaries, on
the one hand, and any director or executive officer of the Company, on the other hand, that
would be required to be disclosed under Item 404 of Regulation S-K under the Securities Act
other than ordinary course of business employment agreements and similar employee
arrangements otherwise set forth on Schedule 3.24 to the extent required to be set forth therein
(or any such ordinary course employment agreements and similar arrangements not required to
be set forth on Schedule 3.24 by the limitations contained in the representation and warranty set
forth in Section 3.24 of this Agreement).

Section 3.23. Vendors and Customers.

(a) Schedule 3.23(a) sets forth a list of the vendors that are parties to the
Vendor Contracts. No such vendor has expressed in writing or, to the Knowledge of the
Company, verbally to the Company or any of its Subsidiaries its intention to cancel or otherwise
terminate or materially reduce or modify its relationship with the Company or any of its
Subsidiaries.

(b) Schedule 3.23(b) sets forth a list of the customers that are parties to the
Customer Contracts. No customer under any such Customer Contract has expressed in writing
or, to the Knowledge of the Company, verbally to the Company or any of its Subsidiaries its
intention to cancel or otherwise terminate or materially reduce or modify its relationship with the
Company or any of its Subsidiaries.

Section 3.24. Labor Matters.

(a) Except as set forth on Schedule 3.24(a): (i) neither the Company nor any
of its Subsidiaries is a party to any outstanding employment agreements or contracts with
officers, managers or employees of either of the Company or its Subsidiaries that are not
terminable at will; (ii) neither the Company nor any of its Subsidiaries is a party to any
agreement, policy or practice that requires it to pay termination, change of control or severance
pay to salaried, non-exempt or hourly employees of such company (other than as required by
law); and (iii) neither the Company nor any of its Subsidiaries is a party to any collective
bargaining agreement or other labor union contract applicable to its employees nor does the
Company have Knowledge of any activities or proceedings of any labor union to organize any
such employees.
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(b) Except as set forth on Schedule 3.24(b): (i) each of the Company and its
Subsidiaries is in compliance in all material respects with all applicable laws relating to
employment and employment practices, the classification of employees, wages, hours, collective
bargaining, unlawful discrimination, civil rights, safety and health, workers’ compensation and
terms and conditions of employment; (ii) there are no material charges with respect to or relating
to either of the Company or its Subsidiaries pending or, to the Knowledge of the Company,
threatened before the Equal Employment Opportunity Commission or any state, local or foreign
agency responsible for the prevention of unlawful employment practices; and (iii) neither the
Company nor any of its Subsidiaries has received any written notice from any national, state,
local or foreign agency responsible for the enforcement of labor or employment laws of an
intention to conduct a material investigation of either of the Company or its Subsidiaries and no
such investigation is in progress.

() Since December 31, 2004, except as set forth on Schedule 3.24(c), there
has been no “mass layoff” or “plant closing” as defined by the Worker Adjustment and
Retraining Notification Act or any similar state or local “plant closing” law (“WARN”) with
respect to the current or former employees of the Company or its Subsidiaries.

(d) Except as set forth on Schedule 3.24(d), neither the Company nor any of
its Subsidiaries has adopted any severance plan or severance obligation with respect to its
employees.

Section 3.25. Environmental Matters.

(a) Except as would not have a Company Material Adverse Effect, each of the
Company and its Subsidiaries is, and has been, prior to that date was, in compliance with all
applicable laws, regulations, common law and other requirements of governmental or regulatory
authorities relating to pollution, to the protection of the environment or to natural resources
(“Environmental Laws”). Except as would not have a Company Material Adverse Effect, each
of the Company and its Subsidiaries has in effect all licenses, permits and other authorizations
required under all Environmental Laws and is in compliance with all such licenses, permits and
authorizations.

(b) Except as would not have a Company Material Adverse Effect, the
Company and its Subsidiaries have not received any notice of violation or potential liability
under any Environmental Laws from any Person or any Governmental Entity inquiry, request for
information, or demand letter under any Environmental Law relating to operations or properties
of the Company or its Subsidiaries which would be reasonably expected to result in the
Company or any of its Subsidiaries incurring liability under Environmental Laws. Except as
would not have a Company Material Adverse Effect, none of the Company or its Subsidiaries is
subject to any orders arising under Environmental Laws nor are there any administrative, civil or
criminal actions, suits, proceedings or investigations pending or, to the Knowledge of the
Company, threatened, against the Company or its Subsidiaries under any Environmental Law
which would reasonably be expected to result in the Company or any of its Subsidiaries
incurring liability under Environmental Laws. Except as would not have a Company Material
Adverse Effect, none of the Company or its Subsidiaries has entered into any agreement pursuant
to which the Company or its Subsidiaries has assumed or will assume any liability under
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Environmental Laws, including without limitation, any obligation for costs of remediation, of
any other Person.

(c) Except as would not have a Company Material Adverse Effect, to the
Knowledge of the Company, there has been no release or threatened release of a hazardous
substance, hazardous waste, contaminant, pollutant, toxic substance or petroleum and its
fractions, the presence of which requires investigation or remediation under any applicable
Environmental Law (“Hazardous Material”), on, at or beneath any of the Company Property or
other properties currently or previously owned or operated by the Company or its Subsidiaries or
any surface waters or groundwaters thereon or thereunder which requires any disclosure,
investigation, cleanup, remediation, monitoring, abatement, deed or use restriction by the
Company, or which would be expected to give rise to any other liability or damages to the
Company or its Subsidiaries under any Environmental Laws.

(d) Except as would not have a Company Material Adverse Effect, none of
the Company or its Subsidiaries has arranged for the disposal of any Hazardous Material, or
transported any Hazardous Material, in a manner that has given, or reasonably would be
expected to give, rise to any liability for any damages or costs of remediation.

(e) The Company has made available to Parent copies of all environmental
studies, investigations, reports or assessments concerning the Company, its Subsidiaries, the
Company Property and any owned real property currently or previously owned or operated by
the Company or its Subsidiaries.

Section 3.26. No Brokers. No broker, finder or similar intermediary has acted
for or on behalf of, or is entitled to any broker’s, finder’s or similar fee or other commission from
the Company or its Subsidiaries in connection with this Agreement or the transactions
contemplated hereby other than Thomas Weisel Partners LLC (“TWP”). The Company has
heretofore furnished to Parent a complete and correct copy of all agreements between the
Company and TWP pursuant to which TWP would be entitled to any payment relating to the
transactions contemplated hereby.

Section 3.27. Network Operations.

(a) Except as set forth on Schedule 3.27(a), the network of the Company and
its Subsidiaries, taken as a whole, is in good working condition and is without any material
defects for purposes of operating the business of the Company and its Subsidiaries as operated
by the Company and its Subsidiaries.

(b) Except as set forth on Schedule 3.27(b), the Company and its Subsidiaries
have indefeasible rights to use (or lease) approximately 1,016 route-miles and approximately
19,014 fiber-miles of fiber in each of the metropolitan areas set forth on Schedule 3.27(b).

(©) The Company and its Subsidiaries have good and valid title to
approximately 9,389 route-miles and approximately 693,902 fiber-miles of fiber between the city
pairs set forth on Schedule 3.27(c), and have indefeasible rights to use approximately 11,830
route-miles and approximately 720,677 fiber-miles of fiber between the city pairs set forth on
Schedule 3.27(c) (including the names of the respective fiber vendors).
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(d) The Company and its Subsidiaries have good and valid title to the
switches listed on Schedule 3.27(d) and each such switch is in good operating condition and
repair, free from all material defects, subject only to normal wear and tear.

Section 3.28. State Takeover Statutes. The Board of Directors of the Company
has taken all action necessary to ensure that any restrictions on business combinations contained
in the DGCL, including Section 203 of the DGCL, or in the Company Organizational Documents
will not apply to the Merger, the Voting Agreement and the transactions contemplated by this
Agreement or the Voting Agreement. No other “fair price”, “moratorium”, “control share
acquisition” or other similar anti-takeover statute or regulation or any anti-takeover provision in
the Company’s Organizational Documents is, or at the Effective Time will be, applicable to the
Company, the Company Common Stock, the Merger or the other transactions contemplated by

this Agreement or the Voting Agreement.

Section 3.29. Opinions of Financial Advisors.

(a) The Board of Directors of the Company has received the opinion of TWP,
dated as of the date hereof, to the effect that, as of such date, the Merger Consideration to be
received by the holders of the Company Common Stock pursuant to the Merger is fair to such
shareholders from a financial point of view. A written copy of such opinion has been delivered
to Parent.

(b) Goldman, Sachs & Co. (“Goldman, Sachs”) has delivered to the Board of
Directors of the Company its opinion, dated as of the date hereof, to the effect that, as of such
date, the Merger Consideration to be received by holders of shares of Company Common Stock,
taken in the aggregate, pursuant to this Agreement is fair from a financial point of view to such
holders.

Section 3.30. Information Supplied. The written information supplied or to be
supplied by the Company specifically for inclusion or incorporation in the registration statement
on Form S-4 or any amendment or supplement thereto pursuant to which shares of Parent
Common Stock issuable in the Merger will be registered with the SEC (the “Registration
Statement”) shall not at the time the Registration Statement is declared effective by the SEC
contain any untrue statement of a material fact or omit to state any material fact required to be
stated therein or necessary in order to make the statements therein, in light of the circumstances
under which they were made, not misleading. The written information supplied or to be supplied
by the Company specifically for inclusion in the proxy statement/prospectus or any amendment
or supplement thereto (the “Proxy Statement”) to be included in the Registration Statement and
to be sent to the stockholders of the Company in connection with the Company stockholders
meeting to adopt this Agreement and the Merger (the “Company Stockholders Meeting”) shall
not, on the date the Proxy Statement is first mailed to the stockholders of the Company or at the
time of the Company Stockholders Meeting or at the Effective Time, contain any untrue
statement of a material fact or omit to state any material fact required to be stated therein or
necessary in order to make the statements therein, in light of the circumstances under which they
were made, not misleading. The Proxy Statement will, at the time of the Company Stockholders
Meeting, comply as to form in all material respects with the requirements of the Exchange Act.
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Section 3.31. Board Approval. The Board of Directors of the Company, at a
meeting duly called and held, by unanimous vote (i) determined that this Agreement and the
transactions contemplated hereby, including the Merger, are advisable and fair to, and in the best
interests of, the Company and its stockholders, (ii) approved this Agreement, the Voting
Agreement (for purposes of Section 203 of the DGCL) and the transactions contemplated hereby
and thereby, including the Merger, and (iii) resolved, subject to Section 7.5, to recommend that
the holders of the shares of Company Common Stock approve and adopt this Agreement and the
transactions contemplated hereby, including the Merger. The Company hereby agrees to the
inclusion in the Proxy Statement of the recommendation of the Board of Directors of the
Company described in this Section 3.31 (subject to the right of the Board of Directors of the
Company to withdraw, amend or modify such recommendation in accordance with Section 7.5).

Section 3.32. Vote Required. The affirmative vote of the holders of a majority
of the outstanding shares of Company Common Stock entitled to vote thereon (the “Required
Company Vote”) is the only vote of the holders of any class or series of the Company’s capital
stock necessary to approve and adopt this Agreement and the transactions contemplated hereby,
including the Merger.

Section 3.33. No Other Representations or Warranties. Except for the
representations and warranties contained in this Article III, neither the Company nor any other
Person on behalf of the Company makes any other express or implied representation or warranty.

ARTICLE 1V.

REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB.

Parent and Merger Sub hereby jointly and severally represent and warrant to the
Company as follows:

Section 4.1. Organization. Each of Parent and Merger Sub is duly formed,
validly existing and in good standing under the laws of the State of Delaware, and has all
requisite corporate or company power to own its properties and assets and to conduct its
businesses as now conducted.

Section 4.2. Qualification to Do Business. Each of Parent and Merger Sub is
duly qualified to do business as a foreign corporation or limited liability company and is in good
standing in every jurisdiction in which the character of the properties owned or leased by it or the
nature of the business conducted by it makes such qualification necessary, except where the
failure to be so qualified or in good standing would not, individually or in the aggregate, have a
Parent Material Adverse Effect.

Section 4.3. No Conflict or Violation. The execution, delivery and
performance by Parent and Merger Sub of this Agreement do not and will not (i) violate or
conflict with any provision of any Parent Organizational Document or the organizational
documents of Merger Sub, (ii) violate any provision of law, or any order, judgment or decree of
any Governmental Entity, (iii) result in the creation or imposition of any Lien (other than any
Permitted Lien) upon any of the assets, properties or rights of either Parent or Merger Sub or (iv)
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violate or result in a breach of or constitute (with due notice or lapse of time or both) a default
under any material contract, agreement or instrument to which Parent or Merger Sub is a party or
by which it is bound or to which any of its properties or assets is subject, except in each case
with respect to clauses (iii) and (iv), for any such violations that would not have a Parent
Material Adverse Effect.

Section 4.4. Consents and Approvals. No consent, waiver, authorization or
approval of any Governmental Entity, and no declaration or notice to or filing or registration
with any Governmental Entity, is required in connection with the execution and delivery of this
Agreement by Parent or Merger Sub of their obligations hereunder, except for (i) the filing of a
certificate of merger with respect to the Merger with the Secretary of State of the State of
Delaware and appropriate documents with the relevant authorities of other states in which the
Company or any Subsidiary is qualified to do business; (ii) the filing of a Notification and Report
Form under the HSR Act, (iii) the filing of an application jointly by the parties with the FCC for
approval of transfer of control of Company’s licenses pursuant to Section 214 of the
Communications Act of 1934 as amended by the Telecommunications Act of 1996, and receipt
of an order from the FCC approving the transfer; (iv) the filing of the Registration Statement
with the SEC, (v) the consents, waivers, authorizations or approvals of any Governmental Entity
set forth on Schedule 4.4 and (vi) such consents, waivers, authorizations, approvals, declarations,
notices, filings or registrations, which if not obtained or made would not have, a Parent Material
Adverse Effect or prevent or materially delay the consummation of the transactions contemplated
by this Agreement.

Section 4.5, Authorization and Validity of Agreement. Parent and Merger
Sub have all requisite corporate or company power and authority to enter into this Agreement
and to carry out their respective obligations hereunder. The execution and delivery of this
Agreement and the performance of Parent’s and Merger Sub’s obligations hereunder have been
duly authorized by all necessary corporate or company action of Parent and Merger Sub, and no
other corporate or company proceedings on the part of Parent and Merger Sub are necessary to
authorize such execution, delivery and performance. This Agreement has been duly executed by
Parent and Merger Sub and, assuming due execution and delivery by the Company, shall
constitute their valid and binding obligation, enforceable against them in accordance with its
terms, subject to (1) the effect of bankruptcy, fraudulent conveyance, reorganization, moratorium
and other similar laws relating to or affecting the enforcement of creditors’ rights generally, (ii)
general equitable principles (whether considered in a proceeding in equity or at law) and (iii) an
implied covenant of good faith and fair dealing.

Section 4.6. Capitalization and Related Matters.

(a) As of the date hereof, the authorized capital stock of Parent consists of
2.25 billion authorized shares of Parent Common Stock and 10,000,000 authorized shares of
preferred stock, par value $0.01 per share (“Parent Preferred Stock™). As of October 12, 2006,
1,175,271,818 shares of Parent Common Stock were issued and outstanding and no shares of
Parent Preferred Stock were issued and outstanding.

(b) The outstanding shares of Parent Common Stock (i) have been duly
authorized and validly issued and are fully paid and non-assessable and (ii) were issued in
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compliance with all applicable federal and state securities laws. Except as set forth in the Parent
SEC Reports, as of June 30, 2006, no shares of capital stock of the Company are outstanding and
the Company does not have outstanding any securities convertible into or exchangeable for any
shares of capital stock, any rights to subscribe for or to purchase or any options for the purchase
of, or any agreements providing for the issuance (contingent or otherwise) of, or any calls,
commitments or known claims of any other character relating to the issuance of, any capital
stock, or any stock or securities convertible into or exchangeable for any capital stock; and the
Company is not subject to any obligation (contingent or otherwise) to repurchase or otherwise
acquire or retire, or to register under the Securities Act, any shares of capital stock. The shares
of Parent Common Stock issuable in the Merger have been duly authorized and, upon issuance,
sale and delivery as contemplated by this Agreement, such shares of Parent Common Stock will
be validly issued, fully paid and non-assessable securities of Parent and the issuance thereof will
not be subject to any preemptive or similar right.

(c) All of the outstanding membership interests of Merger Sub are owned of
record and beneficially by Parent, directly; provided, that, if there is a Conversion Event, as of
the Closing Date, all of the outstanding shares of common stock, par value $0.0001 per share, of
Merger Sub will be owned of record and beneficially by Parent, directly.

(@) Merger Sub is a newly-formed entity that will not have engaged in any
activities prior to the Effective Time, other than those related to the transactions contemplated by
this Agreement.

Section 4.7. SEC Filings.

(a) Parent and its Subsidiaries have filed each report and definitive proxy
statement (together with all amendments thereof and supplements thereto) required to be filed by
Parent or any of its Subsidiaries pursuant to the Exchange Act with the SEC since January 1,
2004 (as such documents have since the time of their filing been amended or supplemented, the
“Parent SEC Reports™). As of their respective dates, after giving effect to any amendments or
supplements thereto filed prior to the date hereof, the Parent SEC Reports (i) complied as to form
in all material respects with the requirements of the Exchange Act, and (ii) did not contain any
untrue statement of a material fact or omit to state a material fact required to be stated therein or
necessary in order to make the statements therein, in light of the circumstances under which they
were made, not misleading.

(b) The audited consolidated financial statements and unaudited interim
consolidated financial statements (including, in each case, the notes, if any, thereto) included in
the Parent SEC Reports complied as to form in all material respects with the published rules and
regulations of the SEC with respect thereto, were prepared in accordance with GAAP applied on
a consistent basis during the periods involved (except as may be indicated therein or in the notes
thereto and except with respect to unaudited statements as permitted by Form 10-Q of the SEC)
and fairly present (subject, in the case of the unaudited interim financial statements included
therein, to normal year-end adjustments and the absence of complete footnotes) in all material
respects the consolidated financial position of Parent and its consolidated Subsidiaries as of the
respective dates thereof and the consolidated results of their operations and cash flows for the
respective periods then ended.
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Section 4.8. No Brokers. The Company will not be liable for any brokerage,
finder's or other fee or commission to any consultant, broker, finder or investment banker in
connection with the transactions contemplated by this Agreement based upon arrangements
made by or on behalf of Parent or Merger Sub.

Section 4.9. Tax Matters. Neither Parent nor any of its Subsidiaries, including
Merger Sub, has taken or agreed to take any action, or is aware of any fact or circumstance, that
would prevent the Merger, or, if there is a Conversion Event, the Merger and the Subsequent
Merger, taken together, from qualifying as a reorganization within the meaning of Section 368(a)
of the Code.

Section 4.10. Compliance with Law.

(a) Parent and each of its officers are in compliance in all material respects
with (i) the applicable provisions of the Sarbanes-Oxley Act and (ii) the applicable listing and
corporate governance rules and regulations of the Nasdaq Global Market System.

(b) The management of Parent has (i) implemented (x) disclosure controls and
procedures to ensure that material information relating to Parent, including its consolidated
Subsidiaries, is made known to the management of Parent by others within those entities and (y)
a system of internal control over financial reporting sufficient to provide reasonable assurances
regarding the reliability of financial reporting and the preparation of financial statements for
external purposes in accordance with GAAP, and (ii) has disclosed, based on its most recent
evaluation prior to the date hereof, to Parent’s auditors and the audit committee of Parent’s
Board of Directors (A) any significant deficiencies in the design or operation of internal controls
which could adversely affect Parent’s ability to record, process, summarize and report financial
data and have identified for Parent’s auditors any material weaknesses in internal controls and
(B) any fraud, whether or not material, that involves management or other employees who have a
significant role in Parent’s internal controls.

Section 4.11. Board Approval. The Board of Directors of Parent, at a meeting
duly called and held, approved this Agreement and the transactions contemplated hereby.

Section 4.12. Sufficiency of Funds. Parent has and will have, at the Closing,
sufficient funds available to pay the Cash Consideration with respect to all outstanding shares of
Company Common Stock.

Section 4.13. No Parent Material Adverse Effect. Since June 30, 2006, there
has not been any Parent Material Adverse Effect.

Section 4.14. No Other Representations or Warranties. Except for the
representations and warranties contained in this Article IV, none of Parent, Merger Sub or any
other Person makes any other express or implied representation or warranty on behalf of Parent
or Merger Sub with respect to Parent and its Subsidiaries.
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ARTICLE V.

COVENANTS OF THE COMPANY.
The Company hereby covenants as follows:

Section 5.1. Conduct of Business Before the Closing Date.

(a) The Company covenants and agrees that, during the period from the date
hereof to the earlier of the termination of this Agreement in accordance with its terms and the
Effective Time (except as otherwise specifically contemplated by the terms of this Agreement),
unless Parent shall otherwise consent in writing: (i) the businesses of the Company and its
Subsidiaries shall be conducted, in all material respects, in the ordinary course of business and in
a manner consistent with past practice and, in all material respects, in compliance with applicable
laws, including without limitation the HSR Act and the timely filing of all reports, forms or other
documents with the SEC required pursuant to the Securities Act, the Exchange Act or the
Sarbanes-Oxley Act; (ii) the Company shall and shall cause its Subsidiaries to (A) continue to
maintain, in all material respects, its assets, properties, rights and operations in accordance with
present practice in a condition suitable for their current use and (B) use commercially reasonable
efforts to continue to spend the amounts under the Vendor Contracts at rates and consistent with
past practice and in a manner that will ensure that no penalty or shortfall payment will be
assessed against the Company or its Subsidiaries during the 12 months after the date hereof, and
(iii) the Company shall use its commercially reasonable efforts consistent with the foregoing to
preserve substantially intact the business organization of the Company and its Subsidiaries, and
to preserve, in all material respects, the present relationships of the Company and its Subsidiaries
with persons with which the Company or any of its Subsidiaries has significant business
relations. Without limiting the generality of the foregoing, neither the Company nor any of its
Subsidiaries shall (except as specifically contemplated by the terms of this Agreement), between
the date of this Agreement and the earlier of the termination of this Agreement in accordance
with its terms and the Effective Time, directly or indirectly do, any of the following without the
prior written consent of Parent:

(1) make any material change in the conduct of its businesses or enter
into any transaction other than in the ordinary course of business and consistent
with past practices;

(i)  make any change in any of its organizational documents; issue any
additional shares of capital stock (other than upon the exercise of options or
warrants to purchase shares of Company Common Stock outstanding on the date
hereof or upon the conversion of the Convertible Debentures or in connection
with the CIII Merger or CIII Purchase pursuant to Section 5.5), membership
interests or partnership interests or other equity securities or grant any option,
warrant or right to acquire any capital stock, membership interests or partnership
interests or other equity securities or issue any security convertible into or
exchangeable for such securities or alter in any way any its outstanding securities
or make any change in outstanding shares of capital stock, membership interests
or partnership interests or other ownership interests or its capitalization, whether
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by reason of a reclassification, recapitalization, stock split or combination,
exchange or readjustment of shares, stock dividend or otherwise;

(11)  except as set forth on Schedule 5.1(a)(iii), make any sale,
assignment, transfer, abandonment, sublease, assignment or other conveyance of
its material assets, Company Property or rights or any part thereof, including
granting or entering into any IRUs, other than dispositions of worn-out or
obsolete equipment for fair or reasonable value in the ordinary course of business
and consistent with past practice;

(iv)  subject any of its material assets, properties or rights or any part
thereof, to any Lien or suffer such to exist other than Permitted Liens;

(v) redeem, retire, purchase or otherwise acquire, directly or indirectly,
any shares of the capital stock, membership interests or partnership interests or
other ownership interests of the Company and its Subsidiaries or declare, set aside
or pay any dividends or other distribution in respect of such shares or interests;

(vi)  acquire, lease or sublease any material assets, raw materials or
properties (including any real property), other than in the ordinary course of
business and consistent with past practice;

(vii)  enter into any new (or amend any existing to increase benefits)
employee benefit plan, program or arrangement or any new (or amend any
existing to increase benefits) employment, severance, change of control or
consulting agreement, grant any general increase in the compensation of officers
or employees (including any such increase pursuant to any bonus, pension,
profit-sharing or other plan or commitment) or grant any increase in the
compensation payable or to become payable to any employee, except as otherwise
provided pursuant to the terms of any plan or agreement, as required by law, to
the extent necessary to avoid imposition of any taxes under Section 409A or
Section 4999 of the Code or for increases in compensation to employees in
accordance with pre-existing contractual provisions and/or consistent with past
practice;

(viii) except as set forth on Schedule 5.1(a)(viii), (A) enter into any
agreement, contract or commitment which (a) requires the Company or its
Subsidiaries to spend in excess of $3,000,000 (or purchase goods and/or services
with a value in excess of $3,000,000) over the term of such agreement, contract or
commitment or (B) contractually commit in any given month to make capital
expenditures after the date hereof in excess of $8,000,000 in the aggregate;

(ix)  pay, lend or advance any amount to, or sell, transfer or lease any
properties or assets to, or enter into any agreement or arrangement with, any of its
Affiliates (other than wholly owned Subsidiaries) other than the lease
arrangement described in Schedule 5.1(a)(ix);

34



3419048.16

(x) fail to keep in full force and effect insurance comparable in amount
and scope to coverage maintained;

(xi)  make any change in any method of accounting or accounting
principle, method, estimate or practice except for any such change required by
reason of a concurrent change in GAAP or required by Regulation S-X under the
Securities Act, or write off as uncollectible any accounts receivable except in the
ordinary course of business and consistent with past practice;

(xii) make or change any material Tax election, change an annual
accounting period, adopt or change any accounting method, file any amended Tax
Return, enter into any closing agreement, settle any Tax claim or assessment
relating to the Company or any of its Subsidiaries, surrender any right to claim a
refund of Taxes, consent to any extension or waiver of the limitation period
applicable to any Tax claim or assessment relating to the Company or any of its
Subsidiaries;

(xii1) except as set forth on Schedule 5.1(a)(xiii),settle, release or forgive
any material claim or litigation or waive any right thereto which has not been
properly reserved on the books of the Company or its Subsidiaries other than with
respect to disputes with customers and vendors in the ordinary course of business;

(xiv) make, enter into, modify, amend in any manner that would be
reasonably expected to have an adverse effect on the Company and its
Subsidiaries or terminate, or waive any right or remedy under, any Contract, bid
or expenditure, where such Contract, bid or expenditure is for a Contract entailing
payments in excess of $5,000,000 over the term of such Contract, other than with
respect to customer contracts in the ordinary course of business and consistent
with past practice;

(xv) lend money to any Person, or incur or guarantee any indebtedness
for borrowed money (other than letters of credit in the ordinary course of
business) or enter into any material capital lease obligation;

(xvi) enter into any peering arrangements or peering agreements that are
not terminable by the Company or its Subsidiaries on 90 days’ prior notice
without liability or obligation to the Company or its Subsidiaries; or

(xvil) commit to do any of the foregoing.

(b) Nothing contained in this Agreement shall give to Parent or Merger Sub,

directly or indirectly, rights to control or direct the operations of the Company or its Subsidiaries
prior to the Closing Date. Prior to the Closing Date, the Company and its Subsidiaries shall
exercise, consistent with the terms and conditions of this Agreement, complete control and
supervision of its and its Subsidiaries’ operations.

Section 5.2. Notice of Breach. From and after the date hereof and until the

earlier to occur of the Closing Date or the termination of this Agreement pursuant to Article IX
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hereof, the Company shall promptly give written notice with particularity upon having
Knowledge of any matter that may constitute a breach by the Company of any representation,
warranty, agreement or covenant contained in this Agreement.

Section 5.3. Affiliate Letter. The Company shall deliver on the date hereof a
letter to Parent identifying all persons who, to the Knowledge of the Company, are “affiliates” of
the Company for purposes of Rule 145 under the Securities Act.

Section 5.4. Convertible Debentures. If, and only if, requested in writing by
Parent, the Company shall, pursuant to Section 13.05(f) of the Indenture, dated as of May 16,
2006, by and among the Company, the Guarantors named therein and J.P. Morgan Trust
Company, as Trustee (the “Indenture”), promptly, and in any event within two Business Days of
receipt of such request, send to the holders of the Convertible Debentures a Designated Event
Notice (as such term is defined in the Indenture) providing that the Company has elected to
adjust the conversion rate and the related conversion obligation of the Convertible Debentures in
accordance with the provisions of Section 13.05(f) of the Indenture.

Section 5.5. CIII Merger. Promptly following the date hereof, the Company
shall (i) cause Broadwing Communications Holdings, Inc. (“Broadwing Holdings) to form a
wholly owned subsidiary (“CIII Merger Sub”) and contribute to CIII Merger Sub all of
Broadwing Holdings’ membership interests in CIII and (ii) cause CIII Merger Sub to be merged
with and into CIII, with CIII as the surviving company (“CII Merger”). Such merger shall be
conducted in accordance with the terms of CIII’s organizational documents and the LLLCA. In
such merger, all of BCSI’s membership interests in CIII shall be cancelled and converted into
shares of Company Common Stock as set forth on Schedule 5.5; provided, however, that in lieu
of consummating the CIII Merger, the Company may enter into a purchase agreement to
purchase all of the membership interests of CIII held by BCSI and its Affiliates on terms
acceptable to Parent (the “CIII Purchase™).

Section 5.6. Consent Solicitation.

(a) Promptly following the date hereof, the Company shall solicit the consent
(the “Consent Solicitation”) of the holders of the Convertible Debentures to an amendment to the
Indenture to amend certain covenants contained therein in the manner set forth on Schedule
5.6(a) (the “Indenture Amendment”).

(b) The Company shall use commercially reasonable efforts to obtain, as
promptly as practical after the date hereof, the consent of holders of a majority in aggregate
principal amount of then outstanding Debentures (the “Requisite Consent”) with respect to the
Consent Solicitation.

(c) Parent and the Company shall cooperate with each other with respect to
the Consent Solicitation and the preparation, form and content of the solicitation materials to be
distributed to the holders of the Convertible Debentures.

(d Promptly upon receipt of the Requisite Consent, the Company shall, and

shall use its commercially reasonable efforts to cause the trustee under the Indenture to execute a
supplemental indenture incorporating the Indenture Amendment.
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Section 5.7. Credit Facility. Prior to the Closing Date, the Company shall
terminate the Credit Facility.

ARTICLE VL

COVENANTS OF PARENT AND MERGER SUB.

Section 6.1. Emplovyee Benefits.

(a) For a period of one year following the Effective Time, Parent shall, or
shall cause the Surviving Company to maintain, without interruption, employee benefit plans,
programs and policies and fringe benefits (other than severance or similar benefits, which shall
be provided in accordance with subsection (c) below) that will provide benefits to the employees
of the Company and its Subsidiaries who continue their employment with the Surviving
Company or who become employees of Parent or any Subsidiary of Parent (“Continuing
Employees”) that are, in the aggregate, not less favorable than those currently provided to such
employees by the Company and its Subsidiaries. Continuing Employees shall be given credit for
all service with the Company and its Subsidiaries (and their respective predecessors) (or service
credited by the Company and its Subsidiaries for similar plans, programs or policies) under all
employee benefit and fringe benefit plans, programs and policies of the Parent or its affiliates in
which they become participants for purposes of eligibility, vesting and level of benefits (except
to the extent such service credit will result in benefit accrual under any defined benefit pension
plans or otherwise result in a duplication of benefits).

(b) If a Continuing Employee becomes eligible to participate in any medical,
dental or health plan of the Parent or any of its affiliates, Parent shall cause such plan to (A)
waive any preexisting condition limitations for conditions covered under the applicable medical,
health or dental plans of the Company (the “Company Welfare Plans™) and (B) honor any
deductible and out-of-pocket expenses incurred by such employee and his or her beneficiaries
under the Company Welfare Plans during the portion of the applicable plan year preceding the
Closing. If such Continuing Employee becomes eligible to participate in a group term life
insurance plan maintained by Parent or any of its affiliates, Parent shall cause such plan to waive
any medical certification for such employee in order to provide benefits that do not exceed the
benefits under Parent’s group term life insurance plan.

() For a period of one year following the Effective Time, Parent shall, or
shall cause the Surviving Company, to provide severance and COBRA benefits to the Continuing
Employees, other than those Continuing Employees who are subject to the agreements set forth
on Schedule 3.9(b)(viii), as set forth on Schedule 6.1(c).

(d) Following the date of this Agreement and until the Effective Time, the
Company shall operate the Company’s 2006 Bonus Plan (the “2006 Bonus Plan”) in accordance
with the terms and conditions of the 2006 Bonus Plan. If the bonuses under the 2006 Bonus Plan
are not paid by the Company prior to Effective Time, following the Effective Time and on or
prior to February 28, 2007 (or if the Closing has not occurred on or prior to February 28, 2007,
within ten Business Days of Closing), Parent shall cause the Surviving Company to pay (i) to the
participants in the 2006 Bonus Plan in accordance with the terms of such plan as set forth on
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Schedule 6.1(d), (ii) in an aggregate amount determined in accordance with the 2006 Bonus Plan
as set forth on Schedule 6.1(d) and (iii) to each participant in such specific amount as
communicated in writing by management of the Company prior to the Effective Time; provided,
however, that notwithstanding the terms of the 2006 Bonus Plan, all participants otherwise
entitled to receive a bonus in the 2006 Bonus Plan who are employed on the earlier of December
31, 2006 and the Closing shall be paid their bonuses under the 2006 Bonus Plan, unless the
participant’s employment with the Company or its Subsidiaries (or, if applicable, the Surviving
Company or its Subsidiaries) has terminated prior to the payment date either (i) for “cause” (as
defined in such participant’s employment agreement, severance agreement or offer letter or if the
participant does not have an employment agreement, severance agreement or offer letter that
defines “cause”, the Company’s 2000 Long Term Incentive Plan as of the date of this
Agreement) or (ii) the participant voluntarily terminates such participant’s employment, except
where the participant terminated his or her employment for “Good Reason” or as a result of a
“Constructive Termination” (as defined in such participant’s employment agreement, severance
agreement or offer letter or if the participant does not have an employment agreement, severance
agreement or offer letter that defines “Good Reason” or “Constructive Termination,” the
Company’s 2000 Long Term Incentive Plan as of the date of this Agreement). Notwithstanding
anything to the contrary in the foregoing, Parent shall not be required to cause the Surviving
Company to pay any amounts under the 2006 Bonus Plan unless, as of September 30, 2006, the
Company had accrued an aggregate liability with respect to its obligations under the 2006 Bonus
Plan as set forth on Schedule 3.20(1).

(e) After the date hereof, the Company shall adopt a special bonus plan (the
“Special Bonus Plan”) under which management of the Company, in its sole discretion, shall
allocate an aggregate amount not to exceed $5.0 million for special bonuses to the employees of
the Company or its Subsidiaries. The special bonuses shall be paid out to each employee
designated to participate in the Special Bonus Plan as set forth on Schedule 6.1(e) (each, a
“Participant™) as to 2/3rds of the Participant’s total special bonus on the three (3) month
anniversary of the Effective Time and as to the remaining 1/3rd of the total special bonus on the
six (6) month anniversary of the Effective Time. Such payments shall be made whether or not
the Participant is an employee of the Company as of the applicable payments dates, unless the
Participant’s employment with the Company (or, if applicable, the Surviving Company) has
terminated prior to the applicable payment date either (i) for “cause” (as defined in such
Participant’s employment agreement, severance agreement or offer letter or if the Participant
does not have an employment agreement, severance agreement or offer letter that defines
“cause”, the Company’s 2000 Long Term Incentive Plan as of immediately prior to the Effective
Time) or (ii) the Participant voluntarily terminates Participant’s employment, except where the
Participant terminates employment for “Good Reason” or as a result of a “Constructive
Termination” (as defined in such Participant’s employment agreement, severance agreement or
offer letter or if the Participant does not have an employment agreement, severance agreement or
offer letter that defines “Good Reason” or “Constructive Termination,” the Company’s 2000
Long Term Incentive Plan as of the date of this Agreement).

3] Except as provided in this Section 6.1, nothing in this Agreement shall
limit or restrict the right of Parent or any of its Subsidiaries to modify, amend, terminate or
establish employee benefit plans or arrangements, in whole or in part, at any time after the
Effective Time.
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(g)  No provision of this Section 6.1 shall create any third party beneficiary
rights in any Continuing Employee or any current or former director or consultant of the
Company or its Subsidiaries located in the United States in respect of continued employment (or
resumed employment) or any other matter.

Section 6.2. Indemnification Continuation.

(a) For purposes of this Section 6.2, (i) “Indemnified Person” shall mean any
person who is now, or has been at any time prior to the Effective Time, an officer or director of
the Company or who was serving at the request of the Company as an officer or director of
another corporation, joint venture or other enterprise, and can provide evidence thereof to Parent
acceptable to Parent in its sole discretion (which such discretion shall be reasonably applied) and
(ii) “Proceeding” shall mean any claim, action, suit, proceeding or investigation, whether or not
such claim, proceeding or investigation results in a formal civil or criminal litigation or
regulatory action.

(b) From and after the Effective Time, Parent shall, or Parent shall cause the
Surviving Company to, provide indemnification (including, but not limited to, attorneys’ fees
and other defense costs) to each Indemnified Person to the same extent and under similar
conditions and procedures as such Indemnified Person is entitled on the date hereof, under the
Company Organizational Documents, in connection with any Proceeding based directly or
indirectly (in whole or in part) on, or arising directly or indirectly (in whole or in part) out of, the
fact that such Indemnified Person is or was an officer or director of the Company, or is or was
serving at the request of the Company as an officer or director of another corporation, joint
venture or other enterprise or general partner of any partnership or a trustee of any trust, whether
pertaining to any matter arising before or after the Effective Time (including, but not limited to,
any acts or omissions in connection with this Agreement and the consummation of the
transactions contemplated hereby). Any right of indemnification of an Indemnified Person
pursuant to this Section 6.2(b) shall not be amended, repealed or otherwise modified at any time
in a manner that would adversely affect the rights of such Indemnified Person as provided herein.

(c) Parent shall cause the Surviving Company to, and the Surviving Company
shall, maintain in effect for six years from the Effective Time the Company’s current directors’
and officers’ liability insurance policies covering acts or omissions occurring at or prior to the
Effective Time with respect to Indemnified Persons (“D&O Insurance”) (provided that the
Surviving Company may substitute therefor policies with reputable carriers of at least the same
coverage containing terms and conditions that are not materially less favorable to the
Indemnified Persons); provided, however, that in no event shall the Surviving Company be
required to expend pursuant to this Section 6.2(c) more than an amount per year equal to 200%
of current annual premiums paid by the Company for such insurance. In the event that, but for
the proviso to the immediately preceding sentence, the Surviving Company would be required to
expend more than 200% of current annual premiums, the Surviving Company shall obtain the
maximum amount of such insurance obtainable by payment of annual premiums equal to 200%
of current annual premiums. In lieu of the foregoing, the Company may purchase, prior to the
Effective Time, a six-year “tail” prepaid officers’ and directors’ liability insurance policy in
respect of acts or omissions occurring prior to the Effective Time covering each such
Indemnified Person.
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(d) The provisions of this Section 6.2 shall survive the consummation of the
Merger for a period of six years and are expressly intended to benefit each of the Indemnified
Persons and their respective heirs and representatives; provided, however, that in the event that
any claim or claims for indemnification set forth in Section 6.2 are asserted or made within such
six-year period, all rights to indemnification in respect of any such claim or claims shall continue
until disposition of any and all such claims. If Parent and/or Surviving Company, or any of their
respective successors or assigns (i) consolidates with or merges into any other Person, or (ii)
transfers or conveys all or substantially all of their businesses or assets to any other Person, then,
in each such case, to the extent necessary, a proper provision shall be made so that the successors
and assigns of Parent and/or Surviving Company, as the case may be, shall assume the
obligations of Parent and Surviving Company set forth in this Section 6.2.

Section 6.3. Notice of Breach. From and after the date hereof and until the
earlier to occur of the Closing Date or the termination of this Agreement pursuant to Article IX
hereof, Parent shall promptly give written notice with particularity upon having knowledge of
any matter that may constitute a breach by Parent of any representation, warranty, agreement or
covenant contained in this Agreement.

ARTICLE VII.

ADDITIONAL COVENANTS OF THE PARTIES.

Section 7.1. Preparation of Proxy Statement and Registration Statement;
Company Stockholders Meeting.

(a) As promptly as practicable, the Company shall prepare and file the Proxy
Statement with the SEC, and Parent shall prepare and file the Registration Statement (in which
the Proxy Statement will be included) with the SEC. Parent and the Company shall use their
reasonable best efforts to cause the Registration Statement to become effective under the
Securities Act as soon after such filing as practicable and to keep the Registration Statement
effective as long as is necessary to consummate the Merger. The Proxy Statement shall include
the recommendation of the Board of Directors of the Company in favor of approval and adoption
of this Agreement and the Merger, except to the extent the Board of Directors of the Company
shall have withdrawn or modified its approval or recommendation of this Agreement to the
extent such action is permitted by Section 7.5. The Company shall use its reasonable best efforts
to cause the Proxy Statement to be mailed to its stockholders as promptly as practicable after the
Registration Statement becomes effective. The parties shall promptly provide copies, consult
with each other and prepare written responses with respect to any written comments received
from the SEC with respect to the Proxy Statement and the Registration Statement and advise one
another of any oral comments received from the SEC. The Registration Statement and the Proxy
Statement shall comply as to form in all material respects with the rules and regulations
promulgated by the SEC under the Securities Act and the Exchange Act, respectively.

(b) Parent and the Company shall make all necessary filings with respect to
the Merger and the transactions contemplated thereby under the Securities Act and the Exchange
Act and applicable “blue sky” laws and the rules and regulations thereunder. Each party will
advise the other, promptly after it receives notice thereof, of the time when the Registration
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Statement has become effective or any supplement or amendment has been filed, the issuance of
any stop order, the suspension of the qualification of the Parent Common Stock issuable in
connection with the Merger for offering or sale in any jurisdiction, or any request by the SEC for
amendment of the Proxy Statement or the Registration Statement or comments thereon and
responses thereto or requests by the SEC for additional information. No amendment or
supplement to the Proxy Statement or the Registration Statement shall be filed without the
approval of both parties hereto, which approval shall not be unreasonably withheld, conditioned
or delayed. If at any time prior to the Effective Time, any information relating to Parent or the
Company, or any of their respective Affiliates, officers or directors, should be discovered by
Parent or the Company that should be set forth in an amendment or supplement to the
Registration Statement or the Proxy Statement, so that such documents would not include any
misstatement of a material fact or omit to state any material fact necessary to make the
statements therein, in light of the circumstances under which they were made, not misleading,
the party which discovers such information shall promptly notify the other parties hereto and an
appropriate amendment or supplement describing such information shall be promptly filed with
the SEC and, to the extent required by law, disseminated to the stockholders of the Company.

(©) The Company shall cause the Company Stockholders Meeting to be duly
called and held as soon as reasonably practicable for the purpose of obtaining the Required
Company Vote. In connection with such meeting, the Company will (i) subject to Section
7.5(b), use its commercially reasonable best efforts to obtain the Required Company Vote and
(ii) otherwise comply with all legal requirements applicable to such meeting.

Section 7.2. Access to Information.

Upon reasonable notice, the Company shall (and shall cause its Subsidiaries to)
afford to Parent and its representatives reasonable access during normal business hours, during
the period prior to the Effective Time, to all its officers, employees, properties, offices, plants
and other facilities and to all books and records and, during such period, the Company shall (and
shall cause its Subsidiaries to) furnish promptly to Parent and its representatives, consistent with
its legal obligations, all other information concerning its business, properties and personnel as
Parent may reasonably request; provided, however, that the Company may restrict the foregoing
access to the extent that, in the Company’s reasonable judgment, (i) providing such access would
result in the disclosure of any trade secrets of third parties or violate any of its obligations with
respect to confidentiality if the Company shall have used all reasonable efforts to obtain the
consent of such third party to such access, or (ii) any law, treaty, rule or regulation of any
Governmental Entity applicable to the Company requires the Company or its Subsidiaries to
preclude Parent and its representatives from gaining access to any properties or information.
Parent will hold any such information that is non-public in confidence to the extent required by,
and in accordance with, the provisions of that certain Confidentiality Agreement, dated
December 8, 2003 (the “Confidentiality Agreement”), between the Company and Parent.

Section 7.3. HSR Act and Regulatory Matters.

(a) Subject to the terms and conditions of this Agreement, each party will use
its commercially reasonable efforts to take, or cause to be taken, all actions and to do, or cause to
be done, all things necessary, proper or advisable under applicable laws and regulations to
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consummate the Merger and the other transactions contemplated by this Agreement as soon as
practicable after the date hereof. In furtherance and not in limitation of the foregoing, each party
hereto agrees to make an appropriate filing of a Notification and Report Form pursuant to the
HSR Act with respect to the transactions contemplated hereby as promptly as practicable, and in
any event within ten (10) Business Days after the execution of this Agreement, and to supply as
promptly as practicable any additional information and documentary material that may be
requested pursuant to the HSR Act and to take all other actions necessary to cause the expiration
or termination of the applicable waiting periods under the HSR Act as soon as practicable.

(b) Each of Parent and the Company shall, in connection with the efforts
referenced in Section 7.3(a) to obtain all requisite approvals and authorizations for the
transactions contemplated by this Agreement under the HSR Act, the FCC Act or any other
Regulatory Law (as defined below), use its commercially reasonable best efforts to (i) cooperate
in all respects with each other in connection with any filing or submission and in connection with
any investigation or other inquiry, including any proceeding initiated by a private party; (ii)
promptly inform the other party of any communication received by such party from, or given by
such party to, the Antitrust Division of the Department of Justice (the “DQJ”), the Federal Trade
Commission (the “FTC”) or any other governmental authority and of any material
communication received or given in connection with any proceeding by a private party, in each
case regarding any of the transactions contemplated hereby, and (iii) permit the other party to
review any communication given by it to, and consult with each other in advance of any meeting
or conference with, the DOJ, the FTC, the FCC or any such other governmental authority or, in
connection with any proceeding by a private party, with any other Person, and to the extent
permitted by the DOJ, the FTC, the FCC or such other applicable governmental authority or
other Person, give the other party the opportunity to attend and participate in such meetings and
conferences. For purposes of this Agreement, ‘“Regulatory Law” means the Sherman Act, as
amended, the Clayton Act, as amended, the HSR Act, the Federal Trade Commission Act, as
amended, the Communications Act of 1934, as amended by the Telecommunications Act of
1996, and all other federal, state and foreign, if any, statutes, rules, regulations, orders, decrees,
administrative and judicial doctrines and other laws that are designed or intended to prohibit,
restrict or regulate actions having the purpose or effect of monopolization or restraint of trade or
lessening of competition through merger or acquisition. In furtherance and not in limitation of
the covenants of the parties contained in Section 7.3(a) and this Section 7.3(b), each party hereto
shall use its reasonable best efforts to resolve objections, if any, as may be asserted with respect
to the transactions contemplated by this Agreement under any Regulatory Law. Notwithstanding
anything to the contrary contained in this Agreement, Parent shall not be required to agree to any
terms, conditions, modifications with respect to obtaining any consents, permits, waivers,
approvals, authorizations or orders in connection with the Merger or the consummation of the
transactions contemplated by this Agreement that would result in, or would reasonably likely to
result in, either individually or in the aggregate, (i) a material adverse effect on the business or
operations of the Company and its Subsidiaries, taken as a whole, or Parent and its Subsidiaries,
taken as a whole (assuming Parent is the size of the Company and its Subsidiaries, taken as a
whole), or (ii) Parent, the Company or any of their respective Subsidiaries having to cease, sell
or otherwise dispose of any assets or business (including the requirement that any such assets or
businesses be held separate).
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() The Company shall use its commercially reasonable efforts to obtain all
consents, waivers, authorizations and approvals of all third parties, including Governmental
Entities, necessary, proper or advisable for the consummation of the transactions contemplated
by this Agreement; provided that, without the prior written consent of Parent, the Company shall
not incur any significant expense or liability or agree to any significant modification to any
contractual arrangement to obtain such consents or certificates, and to provide any notices to
third parties required to be provided prior to the Effective Time.

Section 7.4. Reorganization.

(a) The parties intend that the Merger or, if there is a Conversion Event, the
Merger and the Subsequent Merger, taken together, qualify as a reorganization within the
meaning of Section 368(a) of the Code and will report it as such for federal, state and local
income tax purposes. None of the parties will knowingly take any action or fail to take any
action, which action or failure to act would cause the Merger to fail to qualify as a reorganization
within the meaning of Section 368(a) of the Code and the regulations promulgated thereunder.

(b) Each of the Company and Parent shall use its reasonable best efforts to
provide the officers’ certificates and to obtain the opinions referred to in Section 8.2(¢) and
Section 8.3(c) hereto, respectively.

(c) Unless there is a Conversion Event, the parties agree that Merger Sub shall
be treated as a disregarded entity for U.S. federal income tax purposes and agree not to take any
action that would be inconsistent with such treatment.

Section 7.5. Acquisition Proposals.

(a) None of the Company or any of its Subsidiaries shall (whether directly or
indirectly through Affiliates, directors, officers, representatives or other intermediaries), nor shall
(directly or indirectly) the Company authorize or permit any of its or their officers, directors,
representatives or other intermediaries or Subsidiaries to, (i) solicit, initiate or take any action to
facilitate or encourage the submission of inquiries, proposals or offers from any Person (other
than Parent) relating to any Acquisition Proposal, or agree to or endorse any Acquisition
Proposal; (ii) enter into any agreement to (x) facilitate or consummate, any Acquisition Proposal,
(y) approve or endorse any Acquisition Proposal or (z) in connection with any Acquisition
Proposal, require it to abandon, terminate or fail to consummate the Merger; (iii) enter into or
participate in any discussions or negotiations in connection with any Acquisition Proposal or
inquiry with respect to any Acquisition Proposal, or furnish to any Person any information with
respect to its business, properties or assets in connection with any Acquisition Proposal or
inquiry with respect to any Acquisition Proposal; or (iv) agree to resolve or take any of the
actions prohibited by clause (i), (ii) or (iii) of this sentence. The Company shall immediately
cease, and cause its representatives and other intermediaries to immediately cease, any and all
existing activities, discussions or negotiations with any parties conducted heretofore with respect
to any of the foregoing and shall demand the return or destruction of any information previously
provided with respect to such activities, discussion, or negotiations. For purposes of this Section
7.5, the term “Person” means any person, corporation, entity or “group,” as defined in Section
13(d) of the Exchange Act, other than Parent or any Subsidiaries of Parent.
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“Acquisition Proposal” means any offer or proposal for a merger, reorganization,
recapitalization, consolidation, share exchange, business combination or other similar transaction
involving the Company or any of the Subsidiaries or any proposal or offer to acquire, directly or
indirectly, securities representing more than 20% of the voting power of the Company or more
than 20% of the assets of the Company and the Subsidiaries taken as a whole, other than the
Merger contemplated by this Agreement.

(b)  Notwithstanding the foregoing, the Board of Directors of the Company,
directly or indirectly through representatives or other intermediaries, may (i) comply with Rule
14d-9 and Rule 14e-2 promulgated under the Exchange Act with regard to any Acquisition
Proposal, so long as any such compliance rejects any Acquisition Proposal and reaffirms its
recommendation of the transactions contemplated by this Agreement, except to the extent such
action is permitted by clause (iv) of this Section 7.5(b), (ii) engage in negotiations or discussions
with any Person that has made an unsolicited bona fide written Acquisition Proposal not
resulting from or arising out of a breach of Section 7.5(a), (iii) furnish to such Person nonpublic
information relating to the Company or any of the Subsidiaries pursuant to a confidentiality and
standstill agreement with terms that are substantially similar to, and no less favorable in any
material respect to, the Company than those contained in the Confidentiality Agreement and in
the confidentiality agreement, dated August 5, 2002, between Parent and the Company (it being
understood that the standstill provision contained in such confidentiality and standstill agreement
may permit such Person to convey confidentially an Acquisition Proposal to the Board of
Directors of the Company under circumstances in which the Company is permitted under this
Section 7.5 to participate in discussions regarding an Acquisition Proposal) and/or (iv) if prior to
the Company Stockholders Meeting, withdraw or modify or change in a manner adverse to
Parent its approval or recommendation of this Agreement or the Merger; provided that the Board
of Directors of the Company shall be permitted to take an action described in the foregoing
clauses (1), (ii), (iii) or (iv) if, and only if, prior to taking such particular action, the Board of
Directors of the Company has determined in good faith by a majority vote that (x) such
Acquisition Proposal would result in, or would reasonably be expected to result in, a Superior
Proposal, in the case of any of the foregoing clauses (i), (ii) or (iii), or constitutes a Superior
Proposal, in the case of the foregoing clause (iv), and (y) (in consultation with outside legal
counsel) taking such action would be reasonably likely to be required by its fiduciary duties
under the DGCL.

“Superior Proposal” means any proposal (on its most recently amended or
modified terms, if amended or modified) made by a third party to enter into any transaction
involving an Acquisition Proposal that the Board of Directors of the Company determines in its
good faith judgment (after consultation with its independent financial advisors and outside legal
counsel) to be more favorable to the Company’s stockholders than this Agreement and the
Merger, taking into account all terms and conditions of such transaction (including any break-up
fees, expense reimbursement provision and financial terms, the anticipated timing, conditions
and prospects for completion of such transaction, including the prospects for obtaining
regulatory approvals and financing, and any third party approvals), except that the reference to
“20%” in the definition of “Acquisition Proposal” shall be deemed to be a reference to “50%"”.
Reference to “this Agreement” and “the Merger” in this paragraph shall be deemed to include
any proposed alteration of the terms of this Agreement or the Merger that are agreed to by Parent
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after it receives written notice from the Company pursuant to Section 7.5(d) of the existence of,
the identity of the Person making, and the terms and conditions of, any Acquisition Proposal.

() Notwithstanding anything in this Section 7.5 to the contrary, if, at any
time prior to the Company Stockholders Meeting, the Company’s Board of Directors determines
(1) in good faith, in response to an Acquisition Proposal that was unsolicited and that did not
otherwise result from a breach of Section 7.5(a), that such proposal is a Superior Proposal, and
(ii) (in consultation with outside legal counsel) that taking such action would be reasonably
likely to be required by its fiduciary duties under the DGCL, the Company or its Board of
Directors may, subject to complying with Section 9.2(c), accept such Superior Proposal and
withdraw, modify or amend its recommendation of the Merger; provided, however, that prior to
any such withdrawal, modification or amendment to the recommendation of the Company’s
Board of Directors, the Company shall have given Parent five (5) Business Days’ written notice
(it being understood and agreed that any amendment to the amount or form of consideration of
the Superior Proposal shall require a new notice and a new five (5) Business Day period)
advising Parent that the Company’s Board of Directors intends to cause the Company to accept
such Superior Proposal, specifying the material terms and conditions of the Superior Proposal
and that the Company shall, during such five (5) Business Day period, negotiate in good faith
with Parent to make such adjustments to the Merger Consideration and other terms and
conditions of this Agreement such that such Acquisition Proposal would no longer constitute a
Superior Proposal.

(d) The Company shall notify Parent promptly (but in any event within 24
hours) after receipt or occurrence of (i) any Acquisition Proposal, (ii) any request for information
with respect to any Acquisition Proposal, (iii) any inquiry, proposal, discussions or negotiation
with respect to any Acquisition Proposal, and (iv) the material terms and conditions of any such
Acquisition Proposal, request for information, inquiry, proposal, discussion or negotiation and
the identity of the Person making any such Acquisition Proposal, request for information, inquiry
or proposal or with whom discussions or negotiations are taking place. In addition, the Company
shall promptly (but in any event within 24 hours) after the receipt thereof, provide to Parent
copies of any written documentation material to understanding such Acquisition Proposal,
request for information, inquiry, proposal, discussion or negotiation (“Other Acquisition
Documentation”) which is received by the Company from the Person (or from any
representatives or agents of such Person) making such Acquisition Proposal, request for
information, inquiry or proposal or with whom such discussions or negotiations are taking place.
The Company shall not, and shall cause each of its Subsidiaries not to, terminate, waive, amend
or modify any provision of any existing standstill or confidentiality agreement to which it or any
of its Subsidiaries is a party, and the Company shall, and shall cause its Subsidiaries to, enforce
the provisions of any such agreement; provided, however, that, the Company may waive any
such provision in response to an Acquisition Proposal to the Board of Directors of the Company
made confidentially under circumstances in which the Company is permitted under this Section
7.5 to participate in discussions regarding an Acquisition Proposal, but only to the extent
necessary to allow it to respond to such Acquisition Proposal as permitted under this Section 7.5.
The Company shall keep Parent fully informed of the status and details (including any
amendments or proposed amendments) of any such Acquisition Proposal or request for
information and keep Parent fully informed as to the material details of any information
requested of or provided by the Company and as to the material details of all discussions or
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negotiations with respect to any such Acquisition Proposal, request for information, inquiry or
proposal and shall provide to Parent within one Business Day after receipt thereof all copies of
any additional Other Acquisition Documentation received by the Company from the Person (or
from any representatives or agents of such Person) making such Acquisition Proposal, request
for information, inquiry or proposal or with whom such discussions or negotiations are taking
place. The Company shall promptly provide to Parent any non-public information concerning
the Company provided to any other Person in connection with any Acquisition Proposal that was
not previously provided to Parent. Any such non-public information shall be held by Parent
subject to the terms of the Confidentiality Agreement. The Board of Directors of the Company
shall promptly consider in good faith (in consultation with its outside legal counsel and financial
advisors) any proposed alteration of the terms of this Agreement or the Merger proposed by
Parent in response to any Acquisition Proposal.

Section 7.6. Stockholder Litigation. The Company shall keep Parent
informed of, and cooperate with Parent in connection with, any stockholder litigation or claim
against the Company and/or its directors or officers relating to the Merger or the other
transactions contemplated by this Agreement; provided, however, that no settlement in
connection with such stockholder litigation shall be agreed to without Parent’s prior written
consent, which consent shall not be unreasonably withheld, conditioned or delayed.

Section 7.7. Maintenance of Insurance. The Company will use reasonable
best efforts to maintain in full force and effect through the Closing Date all material insurance
policies applicable to the Company and its Subsidiaries and their respective properties and assets
in effect on the date hereof. If and as requested by Parent, the Company will use commercially
reasonable best efforts to cause the Company’s insurers to waive any provisions in such
insurance policies that would allow the insurer to terminate or adversely modify coverage upon
consummation of the Merger.

Section 7.8. Public Announcements. Each of the Company, Parent and
Merger Sub agrees that no public release or announcement concerning the transactions
contemplated hereby shall be issued by any party without the prior written consent of the
Company and Parent (which consent shall not be unreasonably withheld, conditioned or
delayed), except as such release or announcement may be required by law or the rules or
regulations of any applicable United States securities exchange, in which case the party required
to make the release or announcement shall use its reasonable best efforts to allow each other
party reasonable time to comment on such release or announcement in advance of such issuance,
it being understood that the final form and content of any such release or announcement, to the
extent so required, shall be at the final discretion of the disclosing party.

Section 7.9. No Shareholder Rights Plan. From the date hereof through the
earlier of termination of this Agreement and the Effective Time, the Company will not adopt,
approve, or agree to adopt, a shareholder rights plan.

Section 7.10. Stock Exchange Listing. Parent shall use its commercially
reasonable efforts to cause the shares of Parent Common Stock to be issued in connection with
the Merger to be approved for quotation on Nasdaq, subject to official notice of issuance.
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ARTICLE VIII.

CONDITIONS PRECEDENT

Section 8.1. Conditions to Each Party’s Obligation to Effect the Merger.
The obligations of the Company, Parent and Merger Sub to effect the Merger are subject to the
satisfaction or waiver on or prior to the Closing Date of the following conditions:

(a) Stockholder Approval. The Company shall have obtained the Required
Company Vote in connection with the approval and adoption of this Agreement by the
stockholders of the Company.

(b) No Injunctions or Restraints, Illegality. No statute, rule, regulation,
executive order, decree, ruling, shall have been adopted or promulgated, and no temporary
restraining order, preliminary or permanent injunction or other order issued by a court or other
U.S. governmental authority of competent jurisdiction shall be in effect as of the Closing Date,
having the effect of making the Merger illegal or otherwise prohibiting consummation of the
Merger; provided, however, that the provisions of this Section 8.1(b) shall not be available to any
party whose failure to fulfill its obligations pursuant to Section 7.3 shall have been the cause of,
or shall have resulted in, such order or injunction.

© HSR Act. The waiting period (and any extension thereof) applicable to
the Merger under the HSR Act shall have been terminated or shall have expired.

(d) Nasdag Listing. The shares of Parent Common Stock to be issued in the
Merger and the shares of Parent Common Stock to be reserved for issuance upon exercise of the
Company Warrants and conversion of the Convertible Debentures shall have been approved for
quotation or listing, as the case may be, on the Nasdaq Global Market System (or any successor
inter-dealer quotation system or stock exchange thereto) subject to official notice of issuance.

(e) Effectiveness of the Registration Statement. The Registration Statement
shall have been declared effective by the SEC under the Securities Act. No stop order
suspending the effectiveness of the Registration Statement shall have been issued by the SEC
and no proceedings for that purpose shall have been initiated or threatened by the SEC.

Section 8.2. Additional Conditions to Obligations of Parent and Merger
Sub. The obligations of Parent and Merger Sub to effect the Merger are subject to the
satisfaction of, or waiver by Parent, on or prior to the Closing Date of the following additional
conditions:

(a) Representations and Warranties. (i) The representations and warranties of
the Company contained in Section 3.6 (Capitalization and Related Matters) and Section 3.32
(Vote Required) shall be true and correct in all respects (except, in the case of Section 3.6 for
such inaccuracies as are de minimis in the aggregate), in each case both when made and at and as
of the Closing Date, as if made at and as of such time (except to the extent expressly made as of
an earlier date, in which case as of such date) and (ii) all other representations and warranties of
the Company set forth in this Agreement shall be true and correct both when made and at and as
of the Closing Date, as if made at and as of such time (except to the extent expressly made as of
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an earlier date, in which case as of such date), except where the failure of such representations
and warranties to be so true and correct (without giving effect to any limitation as to
“materiality” or “Company Material Adverse Effect” set forth therein) does not have, and would
not reasonably be expected to have, individually or in the aggregate, a Company Material
Adverse Effect. Parent shall have received a certificate of the chief executive officer and the
chief financial officer of the Company to such effect.

(b) Performance of Obligations of the Company. The Company shall have
performed in all material respects and complied in all material respects with all agreements and
covenants required to be performed or complied with by it under this Agreement at or prior to
the Closing Date. Parent shall have received a certificate of the chief executive officer and the
chief financial officer of the Company to such effect.

(©) Tax Opinion. Parent shall have received from Willkie Farr & Gallagher
LLP, counsel to Parent, on the Closing Date, a written opinion dated as of such date substantially
in the form of Exhibit 8.2(c)(1). In rendering such opinion, counsel to Parent shall be entitled to
rely upon representations of officers of Parent and the Company substantially in the form of
Exhibits 8.2(c)(2) and 8.2(c)(3) (allowing for such amendments to the representations as counsel
to Parent deems necessary).

(d  Company Material Adverse Effect. During the period from the date
hereof to the Closing Date, there shall not have been a Company Material Adverse Effect.

(e) FCC Approvals. All approvals from the FCC required to consummate the
transactions contemplated by this Agreement shall have been obtained and are in full force and
effect on the Closing Date.

€] Governmental Entity Consents and Approvals. All consents, waivers,
authorizations and approvals of any Governmental Entity required in connection with the
execution, delivery and performance of this Agreement and set forth on Schedule 8.2(f) shall
have been duly obtained and shall be in full force and effect on the Closing Date.

(2) Appraisal] Rights. Holders of no more than 10% of the number of shares
of Company Common Stock outstanding immediately prior to the Effective Time shall have
exercised their appraisal rights in the Merger in accordance with the DGCL.

(h)  CII Merger. The CIII Merger or the CIII Purchase shall have been
consummated in accordance with Section 5.5 of this Agreement, and CIII shall be a wholly
owned subsidiary of the Company.

Section 8.3. Additional Conditions to Obligations of the Company. The
obligations of the Company to effect the Merger are subject to the satisfaction of, or waiver by
the Company, on or prior to the Closing Date of the following additional conditions:

(a) Representations and Warranties. The representations and warranties of
Parent and Merger Sub set forth in this Agreement shall be true and correct both when made and
at and as of the Closing Date, as if made at and as of such time (except to the extent expressly
made as of an earlier date, in which case as of such date), except where the failure of such
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representations and warranties to be so true and correct (without giving effect to any limitation as
to “materiality” or “Parent Material Adverse Effect” set forth therein) does not have, and would
not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse
Effect. The Company shall have received a certificate of an executive officer of Parent to such
effect.

(b) Performance of Obligations of Parent. Parent shall have performed in all
material respects and complied in all material respects with all agreements and covenants
required to be performed or complied with by it under this Agreement at or prior to the Closing
Date. The Company shall have received a certificate of an executive officer of Parent to such
effect.

() Tax Opinion. The Company shall have received from Greenberg Traurig,
LLP, counsel to the Company, on the Closing Date, a written opinion dated as of such date
substantially in the form of Exhibit 8.3(c}(1). In rendering such opinion, counsel to the
Company shall be entitled to rely upon representations of officers of Parent and the Company
substantially in the form of Exhibits 8.2(c)(2) and 8.2(c)(3) (allowing for such amendments to
the representations as counsel to the Company deems necessary).

(d) Parent Material Adverse Effect. During the period from the date hereof to
the Closing Date, there shall not have been a Parent Material Adverse Effect.

ARTICLE IX.

TERMINATION.

Section 9.1. Termination. This Agreement may be terminated at any time
prior to the Effective Time, by action taken or authorized by the Board of Directors of the
terminating party or parties, and except as provided below, whether before or after approval of
the matters presented in connection with the Merger by the stockholders of the Company:

(a) By mutual written consent of Parent and the Company, by action of their
respective Boards of Directors;

(b) By either the Company or Parent if the Effective Time shall not have
occurred on or before October 16, 2007 (the “Termination Date”); provided, however, that the
right to terminate this Agreement under this Section 9.1(b) shall not be available to any party
whose failure to fulfill any obligation under this Agreement has been the primary cause of the
failure of the Effective Time to occur on or before the Termination Date and such action or
failure to perform constitutes a breach of this Agreement;

(©) By either the Company or Parent if any Governmental Entity shall have
issued an order, decree or ruling or taken any other action permanently restraining, enjoining or
otherwise prohibiting or making illegal the transactions contemplated by this Agreement, and
such order, decree, ruling or other action shall have become final and nonappealable;

(d) By either the Company or Parent if the approval by the stockholders of the
Company required for the consummation of the Merger shall not have been obtained by reason
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of the failure to obtain the Required Company Vote at the Company Stockholders Meeting (or
any adjournment or postponement thereof);

(e) By Parent if (i) prior to the Company Stockholders Meeting, the Board of
Directors of the Company shall have failed to recommend or shall have withdrawn or modified
or changed in a manner adverse to Parent its approval or recommendation of this Agreement or
the Merger or shall have approved or recommended a Superior Proposal (or the Board of
Directors of the Company resolves to do any of the foregoing), whether or not permitted by
Section 7.5, (ii) the Company shall fail to call or hold the Company Stockholders Meeting in
accordance with Section 7.1(c) or (iii) the Company shall have materially breached any of its
material obligations under Section 7.5;

® By the Company, prior to the Company Stockholders Meeting, to accept a
Superior Proposal in accordance with, and subject to the terms and conditions of, Section 7.5(c);
provided, however, that any such purported termination pursuant to this Section 9.1(f) shall be
void and of no force or effect unless the Company has complied with Section 9.2(c);

(g) By the Company if there shall have been a breach of any representation,
warranty, covenant or agreement on the part of Parent or Merger Sub contained in this
Agreement such that the conditions set forth in Sections 8.3(a) or 8.3(b) would not be satisfied
and (A) such breach is not reasonably capable of being cured or (B) in the case of a breach of a
covenant or agreement, if such breach is reasonably capable of being cured, such breach shall not
have been cured prior to the earlier of (I) 30 days following notice of such breach and (II) the
Termination Date; provided that the Company shall not have the right to terminate this
Agreement pursuant to this Section 9.1(g) if the Company is then in material breach of any of its
representations, warranties, covenants or agreements contained in this Agreement; or

(h) By Parent if there shall have been a breach of any representation,
warranty, covenant or agreement on the part of the Company contained in this Agreement such
that the conditions set forth in Sections 8.2(a) or 8.2(b) would not be satisfied and (A) such
breach is not reasonably capable of being cured or (B) in the case of a breach of a covenant or
agreement, if such breach is reasonably capable of being cured, such breach shall not have been
cured prior to the earlier of (I) 30 days following notice of such breach and (II) the Termination
Date; provided that Parent shall not have the right to terminate this Agreement pursuant to this
Section 9.1(h) if Parent or Merger Sub is then in material breach of any of its representations,
warranties, covenants or agreements contained in this Agreement.

Section 9.2. Effect of Termination.

(a) In the event of termination of this Agreement by either the Company or
Parent as provided in Section 9.1, this Agreement shall forthwith become void and there shall be
no liability or obligation on the part of Parent or the Company or their respective officers or
directors except with respect to this Section 9.2 and Article X, provided that the termination of
this Agreement shall not relieve any party from any liability for any willful breach of any
covenant or agreement or willful breach of any representation or warranty in this Agreement
occurring prior to termination.
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(b) If Parent shall terminate this Agreement pursuant to Section 9.1(e), then
the Company shall pay to Parent, not later than two Business Days following such termination,
an amount equal to $35 million (the “Termination Fee”) plus the Parent Expenses, within two
Business Days after delivery to the Company of written notice of the amount of such Parent
Expenses.

(© If the Company shall terminate this Agreement pursuant to Section 9.1(f),
then the Company shall pay to Parent, prior to or concurrently with such termination, the
Termination Fee plus the Parent Expenses, within two Business Days after delivery to the
Company of written notice of the amount of such Parent Expenses.

(d) If (i) the Company or Parent shall terminate this Agreement pursuant to
Section 9.1(d), (ii) at or prior to the time of the event giving rise to such termination there shall
have been made known to or proposed to the Company or otherwise publicly disclosed or
announced an Acquisition Proposal and (iii) within 12 months of the termination of this
Agreement, the Company enters into a definitive agreement with respect to, or consummates, an
Acquisition Proposal, then the Company shall pay to Parent, not later than two Business Days
after the execution of the definitive agreement or consummation of the transaction, as applicable,
the Termination Fee.

(e) For purposes of this Section 9.2, the term “Acquisition Proposal” shall
have the meaning assigned to such term in Section 7.5(a), except that the reference to “more than
20%” in the definition of “Acquisition Proposal” shall be deemed to be a reference to “more than
50%".

) All payments under this Section 9.2 shall be made by wire transfer of
immediately available funds to an account designated by Parent.

(2 The Company acknowledges that the agreements contained in this Section
9.2 are an integral part of the transactions contemplated by this Agreement and are not a penalty,
and that, without these agreements, Parent would not enter into this Agreement. If the Company
fails to pay promptly the fee due pursuant to this Section 9.2, the Company will also pay to
Parent Parent’s reasonable costs and expenses (including legal fees and expenses) in connection
with any action, including the filing of any lawsuit or other legal action, taken to collect
payment, together with interest on the amount of the unpaid fee under this Section 9.2, accruing
from its due date, at an interest rate per annum equal to two percentage points in excess of the
prime commercial lending rate quoted by The Wall Street Journal. Any change in the interest
rate hereunder resulting from a change in such prime rate will be effective at the beginning of the
date of such change in such prime rate.

Section 9.3. Amendment. This Agreement may be amended by the parties
hereto, by action taken or authorized by their respective Boards of Directors, at any time before
or after approval of the matters presented in connection with the Merger by the stockholders of
the Company, but, after any such approval, no amendment shall be made which by law requires
further approval by such stockholders without such further approval. This Agreement may not
be amended except by an instrument in writing signed on behalf of each of the parties hereto.
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Section 9.4. Extension; Waiver. At any time prior to the Effective Time, the
parties hereto, by action taken or authorized by their respective Boards of Directors, may, to the
extent legally allowed, (i) extend the time for the performance of any of the obligations or other
acts of the other parties hereto, (ii) waive any inaccuracies in the representations and warranties
contained herein or in any document delivered pursuant hereto and (iii) waive compliance with
any of the agreements or conditions contained herein. Any agreement on the part of a party
hereto to any such extension or waiver shall be valid only if set forth in a written instrument
signed on behalf of such party. The failure of any party to this Agreement to assert any of its
rights under this Agreement or otherwise shall not constitute a waiver of those rights.

ARTICLE X.

MISCELLANEOUS.

Section 10.1. Non-Survival of Representations, Warranties and Agreements.
None of the representations, warranties, covenants and other agreements in this Agreement or in
any instrument delivered pursuant to this Agreement, including any rights arising out of any
breach of such representations, warranties, covenants and other agreements, shall survive the
Effective Time, except for Section 6.2 and those other covenants and agreements contained
herein and therein that by their terms apply or are to be performed in whole or in part after the
Effective Time and this Article X.

Section 10.2. Disclosure Schedules.

(a) The inclusion of any information in the disclosure schedules
accompanying this Agreement will not be deemed an admission or acknowledgment, in and of
itself, solely by virtue of the inclusion of such information in such schedules, that such
information is required to be listed in such schedules or that such information is material to any
party or the conduct of the business of any party.

(b) Any item set forth in the disclosure schedules with respect to a particular
representation, warranty or covenant contained in the Agreement will be deemed to be disclosed
with respect to all other applicable representations, warranties and covenants contained in the
Agreement to the extent any description of facts regarding the event, item or matter is disclosed
in such a way as to make readily apparent from such description or specified in such disclosure
that such item is applicable to such other representations, warranties or covenants whether or not
such item is so numbered.

Section 10.3. Successors and Assigns. No party hereto shall assign this
Agreement or any rights or obligations hereunder without the prior written consent of the other
parties hereto and any such attempted assignment without such prior written consent shall be
void and of no force and effect. This Agreement shall inure to the benefit of and shall be binding
upon the successors and permitted assigns of the parties hereto.

Section 10.4. Governing Law; Jurisdiction. This Agreement shall be
construed, performed and enforced in accordance with, and governed by, the laws of the State of
Delaware. The parties hereto irrevocably elect as the sole judicial forum for the adjudication of
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any matters arising under or in connection with this Agreement, and consent to the jurisdiction
of, the courts of the State of Delaware.

Section 10.5. Expenses. All fees and expenses incurred in connection with the
Merger including, without limitation, all legal, accounting, financial advisory, consulting and all
other fees and expenses of third parties incurred by a party in connection with the negotiation
and effectuation of the terms and conditions of this Agreement and the transactions contemplated
hereby, shall be the obligation of the respective party incurring such fees and expenses, except
(a) Parent and the Company shall each bear and pay one-half of the expenses incurred in
connection with the filing, printing and mailing of the Registration Statement and Proxy
Statement and (b) as provided in Section 9.2.

Section 10.6. Severability; Construction.

(a) If any term, provision, covenant or restriction of this Agreement is held by
a court of competent jurisdiction or other authority to be invalid, void or unenforceable, the
remainder of the terms, provisions, covenants and restrictions of this Agreement shall remain in
full force and effect and shall in no way be affected, impaired or invalidated so long as the
economic or legal substance of the transactions contemplated hereby is not affected in any
manner materially adverse to any party. Upon such a determination, the parties shall negotiate in
good faith to modify this Agreement so as to effect the original intent of the parties as closely as
possible in an acceptable manner in order that the transactions contemplated hereby be
consummated as originally contemplated to the fullest extent possible.

(b) The parties have participated jointly in the negotiation and drafting of this
Agreement. If any ambiguity or question of intent arises, this Agreement will be construed as if
drafted jointly by the parties and no presumption or burden of proof will arise favoring or
disfavoring any party because of the authorship of any provision of this Agreement.

Section 10.7. Notices. All notices, requests, demands and other communications
under this Agreement shall be in writing and shall be deemed to have been duly given (i) on the
date of service if served personally on the party to whom notice is to be given; (ii) on the day
after delivery to Federal Express or similar overnight courier or the Express Mail service
maintained by the United States Postal Service; or (iii) on the fifth day after mailing, if mailed to
the party to whom notice is to be given, by first class mail, registered or certified, postage
prepaid and properly addressed, to the party as follows:

If to the Company:

Broadwing Corporation

1122 Capital of Texas Highway
Austin, Texas 78746

Attn: Kim Larsen

Copy to (such copy not to constitute notice):

Greenberg Traurig, LLP
1750 Tysons Boulevard, Suite 1200
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McLean, VA 22102
Attn: Scott Meza

If to Parent or Merger Sub:

Level 3 Communications, Inc.
1025 Eldorado Blvd.
Broomfield, CO 80021

Attn: General Counsel

Copy to (such copy not to constitute notice):

Willkie Farr & Gallagher LLP
787 Seventh Avenue

New York, NY 10019

Attn: David K. Boston

Any party may change its address for the purpose of this Section by giving the
other party written notice of its new address in the manner set forth above.

Section 10.8. Entire Agreement. This Agreement and the Confidentiality
Agreement contain the entire understanding among the parties hereto with respect to the
transactions contemplated hereby and supersede and replace all prior and contemporaneous
agreements and understandings, oral or written, with regard to such transactions. All Exhibits
and Schedules hereto and any documents and instruments delivered pursuant to any provision
hereof are expressly made a part of this Agreement as fully as though completely set forth
herein.

Section 10.9. Parties in Interest. Except for (i) the rights of the Company
stockholders to receive the Merger Consideration following the Effective Time in accordance
with the terms of this Agreement (of which the stockholders are the intended beneficiaries
following the Effective Time) and (ii) the rights to continued indemnification and insurance
pursuant to Section 6.2 hereof (of which the Persons entitled to indemnification or insurance, as
the case may be, are the intended beneficiaries following the Effective Time), nothing in this
Agreement is intended to confer any rights or remedies under or by reason of this Agreement on
any Persons other than the parties hereto and their respective successors and permitted assigns.
Nothing in this Agreement is intended to relieve or discharge the obligations or liability of any
third Persons to the Company or Parent. No provision of this Agreement shall give any third
parties any right of subrogation or action over or against the Company or Parent.

Section 10.10. Section and Paragraph Headings. The section and paragraph
headings in this Agreement are for reference purposes only and shall not affect the meaning or
interpretation of this Agreement.

Section 10.11. Counterparts. This Agreement may be executed in counterparts,
each of which shall be deemed an original, but all of which shall constitute the same instrument.
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Section 10.12. Definitions. As used in this Agreement:

2006 Bonus Plan” shall have the meaning set forth in Section 6.1(d).

“Acquisition Proposal” shall have the meaning set forth in Section 7.5(a).

“Action” shall have the meaning set forth in Section 3.18.

“Affiliate” shall mean, with respect to any Person, any other Person that directly,
or through one or more intermediaries, controls or is controlled by or is under common control
with such Person.

“Agreement” shall have the meaning set forth in the Preamble hereto.
“BCSI” shall have the meaning set forth in Section 3.6(c).

“Board of Directors” shall mean the Board of Directors of any specified Person
and any committees thereof.

“Broadwing Holdings” shall have the meaning set forth in Section 5.5.

“Business Day” shall mean any day on which banks are not required or authorized
to close in the City of New York.

“Cash Consideration” shall have the meaning set forth in Section 1.9(a).

“Cash Percentage” shall mean the quotient of (i) the Cash Consideration divided
by (ii) the Deemed Value of Merger Consideration.

“Certificate” shall have the meaning set forth in Section 1.9(b).

“Certificate of Merger” shall have the meaning set forth in Section 1.4.

“CIII” shall have the meaning set forth in Section 3.6(c).
“CIII Merger” shall have the meaning set forth in Section 5.5,

“CHI Merger Sub” shall have the meaning set forth in Section 5.5.

“CIII Purchase” shall have the meaning set forth in Section 5.5.
“Closing” shall have the meaning set forth in Section 1.3.
“Closing Date” shall have the meaning set forth in Section 1.3.
“Code” shall have the meaning set forth in the Recitals hereto.

“Company” shall have the meaning set forth in the Preamble hereto.
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“Company Common Stock” shall have the meaning set forth in the Recitals

hereto.

“Company Material Adverse Effect” shall mean any event, change, circumstance,
effect, development or state of facts that, individually or in the aggregate, (a) is or is reasonably
likely to become, materially adverse to the business, assets, properties, condition (financial or
otherwise), liabilities or results of operations of the Company and its Subsidiaries, taken as a
whole; provided, however, that Company Material Adverse Effect shall not include the effect of
any event, change, circumstance, effect, development or state of facts arising out of or
attributable to (i) general economic, regulatory or political conditions or (ii) the industry in
which the Company and its Subsidiaries operate, except, in the case of the foregoing clauses (i)
and (ii), to the extent that such event, change, circumstance, effect, development or state of facts
affects the Company and its Subsidiaries in a materially disproportionate manner when compared
to the effect of such event, change, circumstance, effect, development or state of facts on other
Persons in the industry in which the Company and its Subsidiaries operate, or (b) would prevent
or materially impair or materially delay the ability of the Company to perform its obligations
under this Agreement or to consummate the transactions contemplated hereby.

“Company Options” shall have the meaning set forth in Section 1.10(a).

“Company Organizational Documents” shall mean the Amended and Restated
Certificate of Incorporation and the Bylaws of the Company, together with all amendments
thereto.

“Company Preferred Stock” shall mean the preferred stock, par value $.01 per
share, of the Company.

“Company Property” shall have the meaning set forth in Section 3.12(b).

“Company SEC Reports” shall have the meaning set forth in Section 3.8(a).

“Company Stock Plans” shall have the meaning set forth in Section 3.6(a).

“Company Stockholders Meeting” shall have the meaning set forth in Section

3.30.

“Company Warrants” shall have the meaning set forth in Section 1.10(c).

“Company Welfare Plans” shall have the meaning set forth in Section 6.1(b).

“Confidentiality Agreement” shall have the meaning set forth in Section 7.2.

“Consent Solicitation” shall have the meaning set forth in Section 5.6(a).

“Continuing Employees” shall have the meaning set forth in Section 6.1(a).

“Contract” shall have the meaning set forth in Section 3.19(c).
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“Conversion Date” shall mean the 30™ day after the date of this Agreement,
provided, however, that Parent shall have the right to extend the Conversion Date to up to the
45™ day after the date of this Agreement by delivering notice of such extension to the Company
on or prior to such 30™ day.

“Conversion Event” shall have the meaning set forth in Section 1.1.

“Convertible Debentures” shall have the meaning set forth in Section 3.6(a).

“Credit Facility” shall mean the Credit Agreement, dated as of October 14, 2005,
by and among Broadwing Communications, LLC (“Borrower”), each subsidiary of Borrower
listed as a guarantor on the signature pages thereto and the Company, as guarantors, the lenders
from time to time party thereto, and Jefferies Babson Finance LLC (“JBF”), as collateral agent,
PNC Bank, National Association, as administrative agent, JBF, as documentation agent, and JBF
and PNC Capital Markets, Inc., as joint syndication agents, joint lead arrangers and joint book
managers.

“Customer Contracts” shall have the meaning set forth in Section 3.19(c).

“D&QO Insurance” shall have the meaning set forth in Section 6.2(c).

“Deemed Value of Merger Consideration” shall mean the sum of (x) the Cash
Consideration and (y) the Deemed Value of Stock Consideration.

“Deemed Value of Stock Consideration” shall mean the product of (x) the
Exchange Ratio and (y) the Parent Common Stock Price.

“DGCL” shall mean the Delaware General Corporation Law.

“Dissenting Shares” shall have the meaning set forth in Section 1.9(d).

“DQJ” shall have the meaning set forth in Section 7.3(b).

“Effective Time” shall have the meaning set forth in Section 1.4,

“Employee Benefit Plans” shall have the meaning set forth in Section 3.20(a).

“Encumbrances” shall mean any claim, lien, pledge, option, right of first refusal
or offer, preemptive right, charge, easement, security interest, deed of trust, mortgage,
right-of-way, covenant, condition, restriction or encumbrance.

“Environmental Laws” shall have the meaning set forth in Section 3.25(a).

“ERISA” shall mean the Employee Retirement Income Security Act of 1974,

“ERISA Affiliate” shall have the meaning set forth in Section 3.20(a).

“ESPP” shall have the meaning set forth in Section 1.10(d).
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“Exchange Act” shall have the meaning set forth in Section 3.4.

“Exchange Agent” shall have the meaning set forth in Section 2.1.

“Exchange Fund” shall have the meaning set forth in Section 2.1.

“Exchange Ratio” shall have the meaning set forth in Section 1.9(a).

“FCC” shall mean the Federal Communications Commission.
“FTC” shall have the meaning set forth in Section 7.3(b).

“GAAP” shall mean United States generally accepted accounting principles as in
effect from time to time, consistently applied.

“Goldman, Sachs” shall have the meaning set forth in Section 3.29(b).

“Governmental Entity” shall mean any federal, state, local or foreign
governmental, regulatory or administrative authority, branch, agency or commission or any
court, tribunal or judicial body.

“Hazardous Material” shall have the meaning set forth in Section 3.25(c).

“HSR Act” shall have the meaning set forth in Section 3.4.

“Indemnified Person” shall have the meaning set forth in Section 6.2(a).

“Indenture” shall have the meaning set forth in Section 5.4.

“Indenture Amendment” shall have the meaning set forth in Section 5.6(a).

“Intellectual Property” shall mean all of the following, owned or used by the
Company and its Subsidiaries: material (i) trademarks and service marks, trade dress, product
configurations, trade names and other indications of origin, applications or registrations in any
jurisdiction pertaining to the foregoing and all goodwill associated therewith; (ii) inventions
(whether or not patentable), discoveries, improvements, ideas, know-how, formula methodology,
processes, technology, software (including password unprotected interpretive code or source
code, object code, development documentation, programming tools, drawings, specifications and
data) and applications and patents in any jurisdiction pertaining to the foregoing, including re-
issues, continuations, divisions, continuations-in-part, renewals or extensions; (iii) trade secrets,
including confidential information and the right in any jurisdiction to limit the use or disclosure
thereof; (iv) copyrighted and copyrightable writings, designs, software, mask works or other
works, applications or registrations in any jurisdiction for the foregoing and all moral rights
related thereto; (v) database rights; (vi) Internet Web sites, domain names and applications and
registrations pertaining thereto and all intellectual property used in connection with or contained
in all versions of the Web sites of the Company and its Subsidiaries; (vii) rights under all
agreements relating to the foregoing; (viii) books and records pertaining to the foregoing; and
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(ix) claims or causes of action arising out of or related to past, present or future infringement or
misappropriation of the foregoing.

“IRS” shall mean the United States Internal Revenue Service.
“IRU” shall have the meaning set forth in Section 3.9(b).

“Knowledge” shall mean, with respect to the Company, the actual knowledge of
the executives of the Company listed on Schedule 10.12(a) after reasonable inquiry of the senior
employees of the Company and its Subsidiaries who have managerial responsibility for the
particular subject matter in question.

“Leases” shall have the meaning set forth in Section 3.12(b).

“Leased Real Property” shall have the meaning set forth in Section 3.12(b).

“Licenses and Permits” shall have the meaning set forth in Section 3.16(a).

“Lien” shall mean any mortgage, pledge, security interest, encumbrance or title
defect, lien (statutory or other) or conditional sale agreement.

“LLCA?” shall mean the Delaware Limited Liability Company Act;
“Merger” shall have the meaning set forth in the Recitals hereto.

“Merger Consideration” shall have the meaning set forth in Section 1.9(a).

“Merger Sub” shall have the meaning set forth in the Preamble hereto.

“Multiemployer Plan” shall have the meaning set forth in Section 3.20(c).

“Nasdaq” shall mean The Nasdaq Stock Market, Inc.

“Other Acquisition Documentation” shall have the meaning set forth in Section

7.5(d).

“QOther Stock Awards” shall have the meaning set forth in Section 1.10(b).

“Owned Real Property” shall have the meaning set forth in Section 3.12(a).

“Parent” shall have the meaning set forth in the Preamble hereto.

“Parent Common Stock” shall have the meaning set forth in the Recitals hereto.

“Parent Common Stock Price” means the volume-weighted sales price per share
taken to four decimal places of Parent Common Stock on the Nasdaq Global Market for the
consecutive period beginning at 9:30 a.m. New York time on the thirteenth trading day
immediately preceding the Closing Date and concluding at 4:00 p.m. New York time on the third
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trading day immediately preceding the Closing Date, as calculated by Bloomberg Financial LP
under the function “LVLT Equity AQR”.

“Parent Expenses” shall mean all of Parent’s actual and reasonably documented
out-of-pocket fees and expenses (including fees and expenses of counsel, accountants, financial
advisors or consultants and commitment and funding fees) actually incurred by Parent and its
respective affiliates on or prior to the termination of this Agreement in connection with the
transactions contemplated by this Agreement, including the financing thereof, which amount
shall not be greater than $2,500,000.

“Parent Material Adverse Effect” shall mean any event, change, circumstance,
effect, development or state of facts that, individually or in the aggregate, (a) is or is reasonably
likely to become, materially adverse to the business, assets, properties, condition (financial or
otherwise), liabilities or results of operations of Parent and its Subsidiaries, taken as a whole;
provided, however, that Parent Material Adverse Effect shall not include the effect of any event,
change, circumstance, effect, development or state of facts arising out of or attributable to (i)
general economic, regulatory or political conditions or (ii) the industry in which Parent and its
Subsidiaries operate, except, in the case of the foregoing clauses (i) and (ii), to the extent that
such event, change, circumstance, effect, development or state of facts affects Parent and its
Subsidiaries in a materially disproportionate manner when compared to the effect of such event,
change, circumstance, effect, development or state of facts on other Persons in the industry in
which Parent and its Subsidiaries operate, or (b) would prevent or materially impair or materially
delay the ability of Parent to perform its obligations under this Agreement or to consummate the
transactions contemplated hereby.

“Parent Organizational Documents” shall mean the Amended and Restated
Certificate of Incorporation and the Amended and Restated Bylaws of Parent, together with all
amendments thereto.

“Parent Preferred Stock” shall have the meaning set forth in Section 4.6(a).

“Parent SEC Reports” shall have the meaning set forth in Section 4.7(a).

“Parent Stock” shall mean the Parent Common Stock and any other shares of
capital stock of Parent that are convertible into or exchangeable for shares of Parent Common
Stock.

“Participant” shall have the meaning set forth in Section 6.1(e).
“Pension Plans” shall have the meaning set forth in Section 3.20(a).

“Permitted Liens” shall mean (a) liens for utilities and current Taxes not yet due
and payable, (b) mechanics’, carriers’, workers’, repairers’, materialmen’s, warchousemen’s,
lessor’s, landlord’s and other similar liens arising or incurred in the ordinary course of business
not yet due and payable, (c) liens for Taxes, assessments, or governmental charges or levies on a
Person’s properties if the same shall not at the time be delinquent or thereafter can be paid
without penalty or are being contested in good faith by appropriate proceedings and for which
appropriate reserves have been included on the balance sheet of the applicable Person, (d)
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easements, restrictive covenants and similar Encumbrances or impediments against any assets or
properties of an entity and which individually or in the aggregate do not materially interfere with
the business of such entity or the operation of the property as currently conducted to which they
apply, (e) minor irregularities and defects of title which individually or in the aggregate do not
materially interfere with an entity’s business or the operation of the property as currently
conducted to which they apply, () Liens disclosed on the existing title policies, title
commitments and/or surveys which have been previously provided or made available to Parent,
none of which materially interfere with the business of the Company or its Subsidiaries or the
operation of the property as presently conducted to which they apply, (g) Liens granted in respect
of any Debt or securing any obligations with respect thereto and other Liens as set forth on
Schedule 10.12(b), (h) Liens arising out of pledges or deposits under worker’s compensation
laws, unemployment insurance, old age pensions or other social security or retirement benefits or
similar legislation, (i) deposits securing liability to insurance carriers under insurance or self-
insurance arrangements, (j) deposits to secure the performance of bids, tenders, trade contracts,
leases, statutory obligations, surety and appeal bonds, performance bonds and other obligations
of a like nature incurred in the ordinary course of business, (k) Liens arising from protective
filings and (1) Liens in favor of a banking institution arising as a matter of applicable law
encumbering deposits (including the right of set-off) held by such banking institution incurred in
the ordinary course of business and which are within the general parameters customary in the
banking industry.

“Person” shall mean an individual, corporation, limited liability company,
partnership, limited liability partnership, association, trust, unincorporated organization, other
entity or group (as defined in the Exchange Act).

“Proceeding” shall have the meaning set forth in Section 6.2(a).

“Proxy Statement” shall have the meaning set forth in Section 3.30.

“Registered Intellectual Property” shall have the meaning set forth in Section

3.14(b).

“Registration Statement” shall have the meaning set forth in Section 3.30.

“Regulatory Law” shall have the meaning set forth in Section 7.3(b).

“Required Company Vote” shall have the meaning set forth in Section 3.32.

“Requisite Consent shall have the meaning set forth in Section 5.6(b).

“Sarbanes-Oxley Act” shall have the meaning set forth in Section 3.17(b).

“SEC” shall mean the United States Securities and Exchange Commission.
“Securities Act” shall have the meaning set forth in Section 3.4,

“Sister Subsidiary” shall have the meaning set forth in the Preamble
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“Software” shall have the meaning set forth in Section 3.15(a).

“Special Bonus Plan” shall have the meaning set forth in Section 6.1(¢).

“Stock Consideration” shall have the meaning set forth in Section 1.9(a).

“Stock Percentage” shall mean the quotient of (i) the Deemed Value of Stock
Consideration divided by (ii) the Deemed Value of Merger Consideration.

“Subsequent Merger” shall have the meaning set forth in Section 1.2(a).

“Subsidiary” when used with respect to any party shall mean any corporation,
partnership or other organization, whether incorporated or unincorporated, (i) of which such
party or any other Subsidiary of such party is a general partner (excluding partnerships, the
general partnership interests of which held by such party or any Subsidiary of such party do not
have a majority of the voting interests in such partnership) or (ii) at least a majority of the
securities or other interests of which having by their terms ordinary voting power to elect a
majority of the Board of Directors or others performing similar functions with respect to such
corporation or other organization is directly or indirectly owned or controlled by such party or by
any one or more of its Subsidiaries, or by such party and one or more of its Subsidiaries.

“Superior Proposal” shall have the meaning set forth in Section 7.5(b).

“Surviving Company” shall have the meaning set forth in Section 1.1 (as revised
pursuant to Section 1.2(b), if applicable).

“Tax Return” shall mean any report, return, information return, filing, claim for
refund or other information, including any schedules or attachments thereto, and any
amendments to any of the foregoing required to be supplied to a taxing authority in connection
with Taxes.

“Taxes” shall mean all federal, state, local or foreign taxes, including, without
limitation, income, gross income, gross receipts, production, excise, employment, sales, use,
transfer, ad valorem, value added, profits, license, capital stock, franchise, severance, stamp,
withholding, Social Security, employment, unemployment, disability, worker’s compensation,
payroll, utility, windfall profit, custom duties, personal property, real property, taxes required to
be collected from customers on the sale of services, registration, alternative or add-on minimum,
estimated and other taxes, governmental fees or like charges of any kind whatsoever, including
any interest, penalties or additions thereto; and “Tax” shall mean any one of them.

“Termination Date” shall have the meaning set forth in Section 9.1(b).

“Termination Fee” shall have the meaning set forth in Section 9.2(b).

“the other party” shall mean, with respect to the Company, Parent and shall mean,
with respect to Parent, the Company.

“Treasury Regulations” shall have the meaning set forth in the Recitals hereto.
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“TWP” shall have the meaning set forth in Section 3.26.

“Vendor Contracts” shall have the meaning set forth in Section 3.19(c).

“Voting Agreement” shall have the meaning set forth in the Recitals hereto.

“WARN” shall have the meaning set forth in Section 3.24(c).
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_ IN WITNESS WHEREOQF, the parties hereto have caused this Agreement to be
executed as of the date first above written.

BROADWING £ORPORATIO
By: %

Namé: ' (Cim D). sr~
Title: S(./,f e N2 GC





