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JOINT PETITION 

Cavalier Telephone Corporation ("CTC"), a Delaware corporation and non-certificated 

holding company,' and Talk America Holdings, Inc. (''TA ~oldin~s"):  with and on behalf of its 

Tennessee-certificated operating subsidiaries Talk America, Inc. ("Talk America"), LDMI 

Telecommunications, Inc. ("LDMI"), Network Telephone Corporation ("NTC"), and The Other 

Phone Company, Inc. ("OPC") (collectively, "Petitioners"), through their undersigned counsel 

and pursuant to Section 65-4-112 and Section 65-4-109, hereby respectfully request Tennessee 

Regulatory Authority ("Authority") approval to enable the parties to consummate a transaction 

I CTC wholly-owns Cavtel Holdings, LLC, a Delaware limited liability company ("Holdings"), which itself 
is the non-certificated parent of all other entities in the "Cavalier family" of companies. As such, CTC is the direct 
parent of Holdings, and Holdings is the direct and indirect parent of, inter alia, the certificated operating subsidiaries 
described herein. 

2 TA Holdings, a Delaware corporation, is a noncertificated holding company whose direct and indirect 
subsidiaries include, inter alia, the operating companies described herein. 



whereby Holdings will acquire indirect control of Talk America, LDMI, NTC, and OPC, 

competitive carriers that hold authority from the Authority to provide telecommunications 

services in Tennessee. Although the proposed transaction will result in a change in the ultimate 

ownership of Talk America, LDMI, NTC and OPC, no transfer of certificates, assets or 

customers will result. Talk America, LDMI, NTC and OPC will continue to provide service to 

their existing customers in Tennessee pursuant to those authorizations under the same rates, 

terms and conditions. Accordingly, this acquisition will be transparent to the customers of Talk 

America, LDMI, NTC and OPC. In connection herewith and pursuant to Section 65-4-1 12 and 

Section 65-4-109, the Petitioners request approval to enter into certain related financing 

transactions required to consummate the acquisition (such acquisition and related financing 

transactions hereinafter, the "Transaction"). Although none of the authorized carriers in 

Tennessee will be a borrower, each will be a co-guarantor. 

Petitioners request that the Authority act expeditiously to grant the authority requested 

herein prior to December 10, 2006, so that Petitioners can timely consummate the proposed 

Transaction as soon as possible thereafter to meet important business objectives. 

In support of their Petition, Petitioners state as follows: 

I. DESCRIPTION OF THE APPLICANTS/PETITIONERS 

A. Cavalier Telephone Corporation ("CTC") 

CTC is a Delaware corporation whose business address is 2134 West Laburnum Avenue, 

Richmond, Virginia 23227. CTC is sole member of Holdings. Holdings' wholly-owned direct 

and indirect subsidiaries include Tennessee-certificated operating companies Cavalier Telephone 

LLC ("Cavalier"), Cavalier Telephone Mid-Atlantic, LLC ("CTMA"), Elantic Telecom, Inc. 

("Elantic") and Cavalier Networks, LLC ("Networks"), as well as Cavalier Acquisition Corp. 



("Acquisition"), a Delaware corporation formed for the specific purpose of effecting the 

Transaction described herein. Although neither CTC nor Holdings is certificated in any 

jurisdiction to provide telecommunications services, Cavalier, CTMA, Networks and Elantic 

hold domestic and international Section 214 authorizations from the FCC. 

CTC's indirect operating subsidiaries employ over 1,000 people to bring a wide array of 

telephone and data service offerings. Through its fiber network, CTC's operating subsidiaries are 

able to deliver advanced services more cost effectively and more quickly than traditional CLECs. 

As proof of this, in May of 2006, Cavalier became the first CLEC to launch a commercially- 

available IPTV product. This allows Cavalier to compete uniquely and aggressively against the 

traditional telephone companies and cable companies with a compelling Triple Play of voice, 

Internet and digital TV. During the past 8 years, Cavalier has consistently delivered revenue 

growth across its business, residential and wholesale services segment by leveraging multiple 

distribution channels, acquisition strategies and network infrastructure. Cavalier currently has 

215,000 residential customers, 50,000 DSL customers and 35,000 business customers. 

B. Talk America Holdings, Inc. ("TA Holdings") 

TA Holdings is a publicly-held Delaware corporation, headquartered in New Hope, 

Pennsylvania. TA Holdings is the parent of authorized local and long distance 

telecommunications carriers Talk America, TAVA, LDMI, OPC, and NTC, which companies 

together serve a nationwide customer base. Talk America is based in New Hope, Pennsylvania 

and is authorized to provide local and long distance telecommunications on essentially a 

nationwide basis. LDMI is based in Southfield, Michigan and is authorized to provide local and 

long distance telecommunications in Illinois, Michigan and Ohio and long distance 

telecommunications services on essentially a nationwide basis. Both OPC and NTC are based in 



New Hope, PA and are authorized to provide local and long distance telecommunications in 

Alabama, Florida, Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina 

and Tennessee. Talk America, LDMI, OPC, TAVA and NTC hold domestic and international 

Section 214 authorizations from the FCC. Talk America currently has 300,000 residential 

customers and 50,000 business customers. In Tennessee, Talk America has 888 customers, NTC 

has 2893 customers and LDMI has 10 customers. 

In Tennessee, Talk America is authorized to provide facilities based local and 

interexchange services telecommunications services pursuant to Docket No. 02-00991 and Case 

No. 95-02758 issued December 17, 2002 and September 7, 1995 respectively. LDMI is 

authorized to provide resold interexchange services telecommunications services pursuant to 

Docket No. 95-03298. In Tennessee, NTC is authorized to provide facilities based local and 

resold interexchange services telecommunications services pursuant to Docket Nos, 00-00009, 

98-00349 issued on June 23, 2000 and February 2, 1999 respectively. OTP is authorized to 

provide facilities based local and resold interexchange services telecommunications services 

pursuant to Docket Nos. 99-00694, 98-00351 issued December 17, 2002 and November 3, 1998 

respectively. Further information regarding TA Holdings' operating entities and the services 

they provide has been previously been submitted to the Authority, is therefore a matter of public 

record, and is incorporated herein by reference. 

11. CONTACT INFORMATION 

For the purposes of this Petition, questions or any correspondence, orders, or other 

materials should be directed to the following contacts for the Petitioners: 



Catherine Wang 
Ulises R. Pin 
Danielle C. Burt 
Bingharn McCutchen LLP 
3000 K Street, NW, Suite 300 
Washington, DC 20007-5 1 16 
Tel: (202) 373-6000 
Fax: (202) 424-7647 
Email: catherine.wang@bingham.com 

u.pin@bingham.com 
danielle.burt@bingham.com 

With copies to: 

Richard U. Stubbs, Esq. 
General Counsel 
Cavalier Telephone Mid-Atlantic, LLC 
965 Thomas Drive 
Warrninster, PA 18974 
Tel: (267) 803-4002 
Fax: (267) 803-4.147 
Email: rstubbs~cavtel.com 

Stephen T. Perkins, Esq. 
General Counsel 
Cavalier Telephone, LLC 
1 3 19 Ingleside Road 
Norfolk, VA 23502 
Tel: (757) 248-4.160 
Fax: (757) 248-4040 

and 

Francie McComb, Esq. 
Vice President Regulatory Affairs 
Talk America Inc. 
6805 Route 202 
New Hope PA 1893 8 
Tel: (215) 862-1517 
Fax: (215) 862-1085 
Email: Francie@talk.com 



111. DESCRIPTION OF THE PROPOSED TRANSACTION 

The proposed Transaction will be accomplished by: 

(1) CTC's direct subsidiary Holdings borrowing from a syndication of lenders (the 

"Lenders") sufficient capital to effect the acquisition and related buybacks of preferred stock, 

common stock, and options, and to provide for anticipated post-Transaction working capital and 

other operations needs of and between the subject operating companies, as described infra, 

(2) CTC (indirectly through Holdings), acquiring all of the issued and outstanding shares 

of TA Holdings, and 

(3) TA Holdings being merged into Acquisition with TA Holdings surviving. 

As a result of these steps, Holdings, and by extension CTC, will indirectly control Talk 

America, LDMI, NTC, and OPC. For the Authority's convenience, pre- and post-Transaction 

illustrative charts are provided as Exhibit A. A copy of the Transaction Document is provided as 

Exhibit B. Management Biographies are provided as Exhibit C. 

Petitioners therefore request authority for the Transaction, including the indirect transfer 

of control of Talk America, LDMI, NTC and OPC. Petitioners have filed similar petitions or 

notices in every state except Alaska, and with the Federal Communications Commission. 

Immediately following the consummation of the proposed Transaction, Talk America, LDMI, 

NTC and OPC, will continue to offer service to existing customers with no change in their rates 

or terms and conditions of service. Therefore, the transfer of control of Talk America, LDMI, 

NTC and OPC, will be seamless and transparent to consumers in the State of Tennessee. 

Further, to effect the acquisition, Holdings seeks approval to borrow from the Lenders up to 



approximately $510 mi l l i~n ,~  consisting of (a) a senior secured term loan facility of up to 

approximately $415 million with a six-year maturity date, (b) a senior secured revolving credit 

facility of up to $20 million, and (c) a second lien term loan facility of up to $75 million. 

Holdings will use the funds to finance the acquisition of TA Holdings and its subsidiaries, the 

related repurchase of CTC preferred stock (approximately $72 million) and common stock and 

employee stock options (approximately $5 million), as well as to provide for working capital and 

other general corporate purposes. In addition, upon closing the Transaction, Talk America, 

LDMI, NTC and OPC, will become co-guarantors in Holdings' same iiidebtedness and will 

pledge their assets as security. Accordingly, Petitioners request approval to pledge their assets 

and enter into the proposed financing arrangements. 

IV. PUBLIC INTEREST STATEMENT 

Petitioners submit that the Transaction will serve the public interest. Petitioners expect 

that the proposed acquisition will enable the CTC and TA Holdings' operating subsidiaries to 

strengthen their competitive positions in Tennessee to the benefit of Tennessee consumers and 

the State's telecommunications marketplace. Further, the Transaction will be conducted in a 

manner that will be transparent to customers of Talk America, LDMI, NTC, and OPC. The 

transfer of control of Talk America, LDMI, NTC, and OPC, will not result in a change of carrier 

for customers or any transfer of authorizations. Following consummation of the proposed 

Transaction, Talk America, LDMI, NTC, and OPC, will continue to provide high-quality 

communications services to their customers without interruption and without immediate change 

in rates, terms or conditions. 

- -  

3 Further, conditioned upon Holdings' maintaining compliance under its subject loan agreement, the Lenders 
have provided Holdings the right to solicit commitments for an additional pre-approved increase of up to $100 
million under the subject senior secured credit facilities' existing terms and conditions. 



Moreover, the proposed Transaction will serve the public interest by enhancing the 
, 

current abilities of the CTC and TA Holdings' operating companies to provide their custbmers 
I 

the prospect of a more comprehensive suite of services. The Transaction will bring togedher two 

successful carrier organizations that have proven themselves in a highly competitive \\ 

marketplace. These organizations have growing customer bases with little overlap, a nationwi :dR\~, 
reach, and, in their sixteen core states, highly complementary business models of providing 

facilities-based voice and data services over unbundled network element loops ("UNE-L"). 

This Transaction will help create a stronger, more enduring competitor than either carrier could 

achieve on its own in a similar time frame. By bringing together each organization's respective 

strengths, product suites, and geographic footprints, the combined organization will realize 

substantial synergies and cost-savings. This Transaction will strengthen their ability to enhance 

current service offerings, as well as to bring to a broader customer base a more advanced suite of 

services (e.g., in certain markets, IPTV). Together these operating companies will have the 

expertise, developed across the service areas of three incumbent local exchange companies 

("ILECs"), to identify and create significant cross-selling opportunities to deliver long-term 

value to their customers. 

The public interest will also be served because Petitioners will be able to gain greater 

access to capital markets and consequently become better positioned to pursue a profitable 

growth strategy. The CTC and TA Holdings' operating companies will not themselves take on 

debt, but rather will simply provide additional security to Holdings' loan. Moreover, the 

companies' collective positive cash flows substantially exceed their operating expenses and debt 

service. Approval of the proposed Transaction therefore will better position Petitioners to reduce 



costs, to increase revenue, and to match their business goals with their financing needs in order 

to achieve significant and deliberate growth. 

Petitioners emphasize that the proposed indirect transfer of control will be seamless and 

completely transparent to the customers of Talk America, LDMI, NTC, and OPC, and no party 

believes the Transaction will result in the discontinuance, reduction, loss, or impairment of 

service to customers. Accordingly, Petitioners request that the Authority commence its 

examination of the proposed Transaction as soon as possible and complete its review no later 

than December 10,2006. 



V. CONCLUSION 

For the reasons stated above, Petitioners respectfully submit that the public interest, 

convenience, and necessity would be furthered by a grant of this Petition for the above-described 

Transaction. Petitioners respecthlly request expedited treatment to permit Petitioners to 

complete the Transaction no later than December 10,2006. 

Respectfully submitted, 

Ulises R. Pin 
Danielle Burt 
Bingham McCutchen LLP 
3000 K Street, N.W., Suite 300 
Washington, DC 20007-5 1 16 
Tel: (202) 373-6000 
Fax: (202) 424-7647 
Email: catherine.wang@bingham.com 

u.pin@bingham.com 
danielle.burt@bingham.com 

Dated: September 29, 2006 
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Cavalier Telewhone Corworation 

Corporate Structure 
(Pre Transaction) 

Investors / /- E..it~ 
Cavalier Telephone Corporation 

(Delaware) 

CavTel Holdings, LLC 
(Delaware) 

Cavalier Services 

(Delaware) 
(Delaware) 

Elantic Networks, Inc. 
(Delaware) 

Elantic Telecom, Inc. 
(Virginia) 

(Delaware) 

Cavalier 
Telephone, LLC 

Telephone 
Mid-Atlantic, LLC 



Talk America Cor~oration 

Corporate Structure 
(Pre Transaction) 

Talk America Holdings, Inc. 
23-2827736 

(Delaware) 

Talk America, Inc. 
23-2582790 
(Pennsylvania) 

Telecommunications 

(Michigan) 

TC Services 
Holding Corp, Inc. 

(Pennsylvania) 

23-3032429 
(Pennsylvania General 

Partnership) 

Compco 
23-2940793 
(Delaware) 

NT Corporation 
(Delaware) 

Talk America of 
Virginia, Inc. 
54-1 871 946 

(Virginia) 

Network Telephone 
Corporation 

(Florida) 

TSFL Holding Corp. 
59-0954868 

(Florida) 

Access One 
Communications 

Corp. 
22-3527935 

- 100.0% 
Company Inc. 
65-0705374 

(Florida) 

Omnicall Inc. I 100.0% 57-1 046947 
(South Carolina) 





Cavalier Telephone Cor~oration 

Corporate Structure 
(Post Transaction) 

Investors Equity 
Cavalier Telephone Corporation 

(Delaware) 

CavTel Holdings, LLC 
(Delaware) 

Cavalier Services 

(Delaware) 
(Delaware) 

Elantic Networks, Inc. Telephone, LLC 
(Delaware) (Delaware) (Virginia) 

1 

Elantic Telecom, Inc. 
(Virginia) 

Telephone 
Mid-Atlantic, LLC 

I 

Talk America 
Holdings, Inc. 
23-2827736 
(Delaware) 

See Paae 4b for the ex~anded view 
of Talk America Holdinas. Inc. 



Talk America Holdinus, Inc. 

(Post Transaction) 

Talk America Holdings, Inc. 
23-2827736 

(Delaware) 

Talk America, Inc. 
23-2582790 
(Pennsylvania) 

Telecommunications 

(Michigan) 

TC Services 
Holding Corp, Inc. 

(Pennsylvania) 

Compco 
23-2940793 
(Delaware) 

Talk America of 
Virginia, Inc. 
54-1 871 946 

(Virginia) 

NT Corporation 
(Delaware) 

TC Services Co. 
23-3032429 

(Pennsylvania General 
Partnership) 

Network Telephone 
Corporation 

(Florida) 

9 

TSFL Holding Corp. 
59-0954868 

(Florida) 

Access One 
Communications 

Corp. 
22-3527935 

65-0705374 
(Florida) 

100.0% , 

Omnicall Inc. 
57-1 046947 

(South Carolina) 
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THIS AGREEMENT AND PLAN OF MERGER [this "Agreement"), dated as of 
September 22,2006, is by and among Cavalier Telephone Corporation, a Delaware corporation 
('Buyer"), Cavalier Acquisition Corp., a Delaware corporation ("Merger Sub') and a wholly- 
owned subsidiary of CavTel Holdings, LLC, a Delaware limited liability company of which 
Buyer is the sole member, and Talk America Holdings, Inc., a Delaware corporation (the 
"Company"). 

INTRODUCTION 

A. The respective Boards of Directors of each of Buyer, Merger Sub and the 
Company have unanimously (i) approved, and declared advisable and in the best interests of 
Buyer, Merger Sub and the Company and their respective stockholders, the merger of Merger 
Sub with and into the Company (the "Merger") in accordance with the provisions of the 
Delaware General Corporation Law (the "DGCL"), and subject to the terms and conditions of 
this Agreement and (ii) approved this Agreement. 

B. Buyer, Merger Sub and the Company desire to make certain representations, 
warranties, covenants and agreements in connection with the Merger and also to prescribe 
various conditions to the Merger. 

C. Certain capitalized terms have the meanings set forth in Section 9.1. 

AGREEMENT 

In consideration of the mutual representations, warranties, covenants and other 
agreements set forth herein, and for other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, the parties hereto agree as follows: 

ARTICLE I 
THE MERGER 

Section 1.1 The Merger. 

At the Effective Time, subject to the terms and conditions of this Agreement and in 
accordance with the DGCL, (i) Merger Sub shall be merged with and into the Company; (ii) the 
separate corporate existence of Merger Sub shall cease; and (iii) the Company shall be the 
surviving corporation (the Company, as the suniving corporation in the Merger is sometimes 
referred to herein as the "Surviving Corporation") and shall continue its legal existence under 
the DGCL. 

Section 1.2 Effective Time; Closing Date. 

Subject to the terms and conditions of this Agreement, the Company and Merger Sub 
shall cause the Merger to be consummated on the Closing Date by filing a certificate of merger 
with the Secretary of State of the State of Delaware (the "Certificate of Merger"). The Merger 
shall become effective at such time as the Certificate of Merger is duly filed in accordance with 
the provisions of Section 251 of the DGCL, or at such later time as may be stated by the parties 
in the Certificate of Merger (the "Effective Time", and the date that includes the Effective Time, 

BOS 549213.1 1 



the "Effective Date"). The closing of the Merger (the "Closing") shall take place at the ofices 
of Edwards Angell.Palmer & Dodge LLP in Boston, Massachusetts, at 10:OO a.m., Boston time, 
two Business Days after the date on which the last of the conditions set forth in Article VI shall 
have been satisfied or waived (other than those conditions that by their nature are to be satisfied 
at the Closing, but subject to the satisfaction or waiver of those conditions), or on such other 
date, time and place as the Company and Buyer may mutually agree in writing (such date on 
which the Closing actualIy occurs being referred to herein as the "Closing Date"). 

Section 1.3 Effect of the Merger. 

At the Effective Time, the effect of the Merger shall be as provided in the applicable 
provisions of the DGCL. Without Iimiting the generality of the foregoing, and subject thereto, at 
the Effective Time, all the property, rights, privileges, powers, franchises and assets of the 
Company and Merger Sub shall vest in the Surviving Corporation, and all debts, liabilities, 
abligations and duties of the Company and Merger Sub shall become the debts, liabilities, 
obligations and duties of the Surviving Corporation. 

Section 1.4 Certificate of Incorporation; Bv-laws. 

(a) The certificate of incorporation of Merger Sub, as in effect immediately 
prior to the Effective Time, shall be the certificate of incorporation of the Surviving Corporation 
until thereafter amended as provided by Law and such certificate of incorporation. 

(b) The by-laws of Merger Sub, as in effect immediately prior to the Effective 
Time, shall be the by-laws of the Surviving Corporation, until thereafter amended as provided by 
Law and such by-laws. 

Section 1.5 Board of Directors and Offices. 

The Board of Directors and the officers of Merger Sub immediately prior to the Effective 
Time shall, from and after the Effective Time, be the Board of Directors and officers, 
respectively, of the Surviving Corporation, each to hold offlce until his or her respective 
successors are duly elected or appointed and qualified or until their earlier death, resignation or 
removal in accordance with the certificate of incorporittion and by-laws of the Surviving 
Corporation. 

Section 1.6 Further Assurances. 

If at any time after the Effective T i e  the Surviving Corporation shall consider or be 
advised that any deeds, bills of sale, assignments or assurances or any other acts or things are 
necessary, desirable or proper (a) to vest, perfect or confinn, of record or otherwise, in the 
Surviving Corporation, its right, title or interest in, to or under any of the properties, rights, 
privileges, powers, franchises or assets of either the Company or Merger Sub or (b) otherwise to 
carry out the purposes of this Agreement, the Surviving Corporation and its proper officers and 
directors or their designees shall be authorized to execute ancl deliver, in the name and on behalf 
of the Company or Merger Sub, all such deeds, bills of sale, assignments and assurances and do, 
in the name and on behalf of the Company or Merger Sub, all such other acts and things 
necessary, desirable or proper to vest, perfect or confirm its right, title or interest in, to or under 

- 2 -  
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any of the properties, rights, privileges, powers, franchises or assets of the Company or Merger 
Sub, as applicable, and otherwise to carry out the purposes of this Agreement. 

ARTICLE 11 
EFFECTS OF THE MERGER; CONSIDERATION 

Section 2.1 Conversion of Company Securities. 

At the Effective Time, by virtue of the Merger and without any action on the part of the 
Company, Merger Sub, Buyer, the Stockholders, the Warrant Holders or the Option Holders: 

(a) Each share of common stock of Merger Sub issued and outstanding 
immediately prior to the Effective Time shall be converted into and become one validly issued, 
fdly paid and nonassessable share of common stock of the Surviving Corporation. 

(b) Each share of Common Stock, together with the related Right attached 
thereto, that is owned by (i) the Company as treasury stock or (ii) any wholly owned Subsidiary 
of the Company, shall be canceled without any conversion thereof and no payment or 
distribution shall be made with respect thereto. 

(c) Except as otherwise provided in clause (b) above and subject to 
Section 2.4, each share of Common Stock outstanding immediately prior to the Effective Time, 
together with the related Right attached thereto, shall be converted into the right to receive $8.1 0 
in cash, payable to the holder thereof, without interest (the "Common Stock Considerationy'). 
All shares of Common Stock converted into the right to receive the Common Stock 
Consideration pursuant to this Section 2.1 (c) shall cease to be outstanding as of the Effective 
Time, and shall be cancelled and retired and shall cease to exist, and each holder of a certificate 
that immediately prior to the Effective Time represented shares of Common Stock, together with 
the related Rights, shall thereafter cease to have any rights with respect to such shares or to such 
related Rights, except the right to receive the Common Stock Consideration to be issued in 
consideration therefor upon the surrender of such certificate. 

(d) Each Warrant issued and outstanding immediately prior to the Effective 
Time shall be converted as of the Effective Time into the right to receive a sum in cash equal to 
such Warrant's Warrant Cancellation Payment, without interest, and all such Warrants shall no 
longer be outstanding and shall automatically be cancelled and shall cease to exist, and each 
former Warrant Holder shall cease to have any rights with respect thereto, other than the right to 
receive the Warrant Cancellation Payment in respect of each Warrant held by such Warrant 
Holder as set forth herein. The Company shall use its commercially reasonable efforts to take all 
actions necessary to effectuate the foregoing. 

(e) Each Option issued and outstanding immediately prior to the Ef'Tective 
Time, whether or not then exercisable, shall be converted immediately after giving effect to the 
Effective Time into the right to receive, as promptly as practicable after the Effective Time, a 
sum in cash equal to such Option's Option Cancellation Payment, without interest, and all such 
Options shall no longer be outstanding and shall automatically be cancelled and shall cease to 
exist, and each former Option Holder shall cease to have any rights with respect thereto, other 
than the right to receive the Option Cancellation Payment in respect of each Option held by such 
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Option Holder as set forth herein. Notwithstanding anything to the contrary contained in this 
Agreement, if the exercise price per share of Common Stock of any Option is equal to or greater 
than the Common Stock Consideration, such Option shall be cancelled without any cash payment 
being made in respect thereof. The Company shall use its commercially reasonable efforts to 
take all actions necessary to effectuate the foregoing. As of the Effective Time, the Stock Plans 
shall terminate and all rights under any provision of any other plan, program or arrangement of 
the Company or any Subsidiary of the Company providing for the issuance or grant of any other 
interest in respect of the capital stock of the Company or any Subsidiary of the Company shall be 
cancelled. 

(f) The Common Stock Consideration and amount of the Option Cancellation 
Payments and Warrant Cancellation Payments payable pursuant to Section 2,1(c), (d) and (e), 
respectively, have been calculated based upon the representations and warranties made by the 
Company in Section 3.3. Without limiting the effect of the failure of the representations and 
warranties made by the Company in Section 3.3 to be true and correct, in the event that, at the 
Effective Time, the actual number of shares of Common Stock and other shares of capital stock 
of the Company outstanding or the actual number of shares of capital stock of the Company 
issuable upon the exercise of outstanding Options, Warrants or similar agreements or upon 
conversion of securities (including without limitation, as a result of any stock split, stock 
dividend, including any dividend or distribution of securities convertible into Shares, or 
recapitalization) is greater than as described in Section 3.3 (including the exercise or conversion 
of any currently outstanding Options, Warrants or similar agreements described in Section 3.3), 
the Common Stock Consideration, Option Cancellation Payments and Warrant Cancellation 
Payments payable as contemplated herein shall be adjusted downward, but only to the extent 
necessary to ensure that the aggregate amount of the Common Stock Consideration and amounts 
payable in respect of Option Cancellation Payments and Warrant Cancellation Payments shall 
not exceed the sum of: (i) $247,175,000 plus (ii) an amount equal to (A) $8.10 multiplied by (B) 
the number of shares of Common Stock issued as the result of the exercise of any currently 
outstanding Options or Warrants prior to the Effective Time, plus (iii) $3,835,077, less for each 
share of Common Stock described in clause (ii) above, the difference between $8.10 and the 
exercise price paid to the Company upon the exercise of the Option or Warrant pursuant to which 
such share is issued. 

Section 2.2 Exchange Procedures. 

(a) Prior to the Effective Time, Buyer shall appoint the Paying Agent to act as 
agent for the holders of shares of Common Stock and Warrants in connection with the Merger 
and to receive the fimds to which such holders shall become entitled pursuant to this Article 11. 

(b) Promptly following the ElYective Time, the Surviving Corporation shall 
cause to be mailed, or otherwise make available, to each holder of record of Certificates entitled 
to receive consideration pursuant to Section 2.1 the form of Letter of Transmittal. After the 
Effective Time, each holder of certificates or other instruments formerly evidencing shares of 
Common Stock or Warrants (the " C e ~ c a t e s " ) ,  upon surrender of such Certificates to the 
Paying Agent, together with a properly completed Letter of TransmittaI and such other 
documents as may be reasonably required by the Paying Agent, shall be entitled to receive from 
the Paying Agent, in exchange therefor, the aggregate consideration for such shares of Common 
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Stock or Warrants as set forth herein, as the case may be, in cash as contemplated by this 
Agreement, and the Certificates so surrendered shall be cancelled. Until surrendered as 
contemplated by this Section 2.2 (other than Certificates representing Dissenting Shares), each 
Certificate shall be deemed at any time after the Effective Time to represent only the right to 
receive the aggregate consideration for such shares of Common Stock or Warrants, as the case 
may be, in cash as contemplated by this Agreement, without interest thereon. All cash 
consideration delivered upon the surrender of Certificates in accordance with the terms of this 
Section 2.2 shall be deemed to have been paid in full satisfaction of all rights pertaining to shares 
of Common Stock and Warrants theretofore represented by such Certificates. 

(c) If any Certificate shall have been lost, stolen or destroyed, upon the 
making of an affidavit of that fact by the Person claiming such Certificate to be lost, stolen or 
destroyed and, if required by the Buyer, the posting by such Person of a bond or other surety in 
such amount as the Buyer may reasonably direct as indemnity against any claim that may be 
made with respect to such Certificate and subject to such other reasonable conditions as the 
Buyer may impose, the Paying Agent shall deliver in exchange for such Certificate the 
consideration into which shares of Common Stock or Warrants theretofore represented by such 
Certificate shall have been converted pursuant to this Article 11. 

(d) If any payment under this Article II is to be made to a Person other than 
the Person in whose name any Certificate surrendered in exchange therefor is registered, it shall 
be a condition of payment that the Certificate so surrendered shall be properly endorsed or 
otherwise in proper form for transfer and that the Person requesting such payment shall pay any 
transfer or other similar Taxes required by reason of the payment to a Person other than the 
registered holder of the Certificate surrendered or such Person shall establish to the satisfaction 
of the Surviving Corporation that such Taxes have been-paid or are not applicable. 

(e) None of Buyer, Merger Sub or the Surviving Corporation shall be liable to 
any Person in respect of any cash delivered to a public officii pursuant to any applicable 
abandoned property, escheat or similar Law. At any time following the expiration of one (1) 
year after the Effective Time, the Surviving Corporation shall, in its sole discretion, be entitled to 
require the Paying Agent to deliver to it any funds (including any interest received with respect 
thereto) that had been made available to the Paying Agent and that have not been disbursed to 
holders of Certificates, and such funds shall thereafter become the property of the Surviving 
Corporation. Such funds may be commingled with the general funds of the Surviving 
Corporation and shall be free and clear of any claims or interests of any Person. Thereafter, such 
holders shall be entitled to look to the Surviving Corporation (subject to any applicable 
abandoned property, escheat or similar Law) only as general creditors thereof with respect to the 
applicable consideration payable as contemplated by this Agreement (net of any amounts that 
would be subject to withholding) upon due surrender of their Certificates, without any interest 
thereon. 

( f )  At the Effective Time, the stock transfer books of the Company shall be 
closed, and there shall be no further registration of transfer in the stock transfer books of the 
Surviving Corporation of the shares of Common Stock, Warrants or Options, as the case may be, 
that were outstanding immediately prior to the Effective Time. If, after the Effective Time, 
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Certificates are presented to the Surviving Corporation or the Paying Agent for any reason, they 
shall be canceled and exchanged as provided in this Section 2.2. 

(g) As soon as practicable following the Effective Time, the Swiving 
Corporation shall, in exchange for the Options that became entitled to receive the consideration 
specified in Section 2.1, make the Option Cancellation Payment in respect of each such Option 
to each. Option Holder. 

Section 2.3 Deposit at Closing. 

At the Closing, Buyer shall deposit (or cause to be deposited) with the Paying Agent, for 
exchange and payment in accordance with this Article 11, an amou~lt equal to the sum of (x) the 
aggregate Common Stock Consideration and (yl the aggregate Wanant Cancellation Payments. 
The Paying Agent shalI invest funds held by it for purposes of this Article I1 as directed by 
Buyer, on a daily basis. Any interest or other income resulting from such investments shall be 
paid to Buyer. 

Section 2.4 Dissentingshares. 

(a) Notwithstanding any provision of this Agreement to the contrary, shares 
of the Company's capital stock that are outstanding immediately prior to the Effective Time and 
that are held by holders who shall not have voted in favor of the Merger or consented thereto in 
writing and who shall have demanded properly in writing appraisal for such shares in accordance 
with Section 262 of the DGCL (collectively, the "Dissenting Shares") shall not be converted 
into or represent the right to receive the consideration set forth in Section 2.1. Such holders shall 
be entitled to receive such consideration as is determined to be due with respect to such 
Dissenting Shares in accordance with the provisions of Section 262 of the DGCL, except that all 
Dissenting Shares held by holders who shall have failed to perfect or who effectively shall have 
withdrawn or lost their rights to appraisal of such shares under Section 262 of the DGCL shall 
thereupon be deemed to have been converted into and to have become exchangeable for, as of 
the Effective Time, the right to receive the consideration specified in Section 2.1, without any 
interest thereon, upon surrender, in the manner provided in Section 2.2, of the certificate or 
certificates that formerly evidenced such Dissenting Shares. 

(b) The Company shall deliver to Buyer prompt written notice of any 
demands for appraisal received by the Company, withdrawals of such demands and any other 
instruments served pursuant to the DGCL and received by the Company, and the Company shall 
afford Buyer the opportunity to direct all negotiations and proceedings with respect to demands 
for appraisal under the DGCL. The Company shall not, except with the prior written consent of 
Buyer, make any payment with respect to any demands for appraisal or offer to settle or settle 
any such demands. 

Section 2.5 Tax Withholding. 

The Surviving Corporation and Buyer shall be entitled to deduct and withhold, or to 
cause the Paying Agent to deduct and withhold (consistent with the Company's past practice), 
from the consideration otherwise payable pursuant to this Agreement to or for the benefit of any 
holder of any shares of Common Stock, Options or Warrants such amounts as it is required to 
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deduct and withhold with respect to the making of such payment under the Code or any 
provision of state, local, or foreign tax law. To the extent that amounts are so withheld, such 
withheld amounts shall be treated for all purposes of this Agreement as having been paid to the 
holder of shares of Common Stock, Options or Warrants in respect of which such deduction or 
withholding was made, and the Surviving Corporation or Buyer, as applicable, shall properly and 
timely remit any such withheld amounts to the appropriate Governmental Entity. 

ARTICLE III 
REPRESENTATIONS AND WARRANTES OF THE COMPANY 

Except as set forth in the Disclosure Letter delivered by the Company prior to, or 
concurrently with, the execution of this Agreement (the "Disclosure Letter"), or, to the extent 
the qualifjhg nature of such disclosure with respect to a specific representation or warranty is 
readily apparent therefrom, as set forth in the Company SEC Reports filed on or after January 1, 
2006 and prior to the date hereof (without regard to the exhibits thereto or items included therein 
that are incorporated by reference to Company SEC Reports filed by the Company prior to 
January 1,20063, the Company hereby represents and warrants to Buyer and Merger Sub as 
follows: 

Section 3.1 Organization, Standing and Power. 

Each of the Company and its Subsidiaria is a corporation duly organized, validly 
existing and in good standing under the laws of its jurisdiction of incorporation and has all 
requisite corporate power and authority to own, lease and operate its properties and assets and to 
carry on its business as now being conducted. Each of the Company and its Subsidiaries is duly 
licensed or qualified to do business and is in good standing in each jurisdiction in which such 
qualification or licensing is necessary because of the property and assets owned, leased or 
operated by it or because of the nature of its business as now being conducted, except for any 
failure to so qualify or be licensed or in good standing that, individually or in the aggregate, 
would not reasonably be expected to have a Company Material Adverse Effect. Section 3.1 of 
the Disclosure Letter lists the jurisdictions of incorporation and foreign qualifications of the 
Company and each of its Subsidiaries. The Company has made available to Buyer true, 
complete and correct copies of the constitutive documents of each of the Company and its 
Subsidiaries, in each case as amended to the date of this Agreement, and has made available to 
Buyer each such entity's minute books and stock records. Neither the Company nor any of its 
Subsidiaries is in violation of any provision of its respective certificate or articles of 
incorporation, by-laws or similar constitutive document. Section 3.1 of the Disclosure Letter 
contains a true and correct list of the directors and officers of each of the Company and its 
Subsidiaries as of the date of this Agreement. 

Section 3.2 Authority: Ap~rovals. 

(a) The execution, delivery and performance of this Agreement by the 
Company and the consummation of the transactions contemplated hereby are within its corporate 
powers and authority and have been duly and validly authorized by all necessary corporate action 
on the part of the Company (other than the adoption of this Agreement by the Required 
Company Stockholders). This Agreement has been duly and validly executed and delivered by 
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the Company, and (assuming due authorization, execution and delivery by Buyer and Merger 
Sub) constitutes the valid and binding obligation of the Company, enforceable against the . 

Company in accordance with its terms, except as such enforceability may be limited by 
bankruptcy, insolvency, reorganization, moratorium and other similar laws of general 
applicability relating to or affecting creditor's rights generally and by the application of general 
principles of equity. 

(b) The Board of Directors of the Company (the "Company Board") has 
unanimously (i) determined that this Agreement and the Merger are fair to, and in the best 
interests of, the Company and its stockholders; (ii) resolved that the Merger is fair to, and in the 
bests interests of, the Company and its stockholders and declared this Agreement and the Merger 
to be advisable; (iii) resolved to approve this Agreement; and (iv) resolved to recommend that 
the Company's stockholders adopt this Agreement, and, as of the date hereof, none of the 
aforesaid actions by the Board of Directors of the Company has been amended, rescinded or 
modified, 

(c) The affirmative vote of the holders of a majority of outstanding shares of 
Common Stock (the "Required Company Stockholders") is the only vote of the holders of any 
class or series of the Company's capital stock necessary to approve the Merger. 

Section 3.3 Capitalization. 

(a) The authorized capital stock of the Company consists of 1 00,000,000 
shares of Common Stock and 5,000,000 shares of preferred stock, par value $0.01 per share (the 
"Preferred Stock"). As of the date of this Agreement, (i) 30,508,638 shares of Common Stock, 
including the associated Rights, were issued and outstanding (none of which are shares of 
Restricted Stock); (ii) 1,333,683 shares of Common Stock are held in the treasury of the 
Company; (iii) no shares of Common Stock are held by Subsidiaries of the Company; and (iv) no 
shares of Preferred Stock are outstanding. 

(b) Section 3.3(b)(i) of the Disclosure Letter sets forth a true and correct list 
of all of the Company's Subsidiaries, together with their respective authorized capital stock, 
number of shares issued and outstanding and record ownership of such shares. Except as set 
forth in Section 3.3@)(ii) of the Disclosure Letter, the Company does not have any Subsidiaries 
or own or hold, directly or indirectly, any Capital Securities of, or has made my investment, in 
any other Person. Except as set forth in Section 3.3(b) of the Disclosure Letter, all issued and 
outstanding shares of capital stock of the Company's Subsidiaries have been duly authorized, 
were validly issued, are fully paid and nonassessable and subject to no preemptive rights and are 
directly or indirectly owned beneficially and of record by the Company, free and clear of all 
Encumbrances, and free of any other limitation or restriction (including any restriction on the 
right to vote, sell or otherwise dispose of such Capital Securities). 

(c) Except for (i) issued and outstanding Common Stock referenced in 
Sections 3.3(a)(i) and 3.3(a)(ii); (ii) 4,984,060 shares of Common Stock reserved for issuance 
upon exercise of Options, as described in Section 3.3(d) of the Disclosure Letter; (iii) 150,000 
shares of Common Stock reserved for issuance upon exercise of the Warrants, as described in 
Section 3.3(e) of the Disclosure Letter; (iv) the shares of Preferred Stock designated as "Series A 
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Preferred Stock" resewed for issuance in accordance with the Rights Agreement; and (v) as set 
forth in Sections 3.3fb) of the Disclosure Letter, at the time of execution of this Agreement, no 
shares of capital stock or other voting securities of the Company or any of its Subsidiaries are 
issued, reserved for issuance or outstanding. All outstanding shares of capital stock of the 
Company have been duly authorized, were validly issued, are fully paid and nonassessable and 
subject to no preemptive rights. Except for the Common Stock, there are no bonds, debentures, 
notes or other indebtedness or securities of the Company or any of its Subsidiaries having the 
right to vote (or convertible into, or exchangeable for, securities having the right to vote) on any 
matters on which stockholders of the Company or such Subsidia~ may vote. Except for the 
Options, Warrants and Rights, there are no securities, options, warrants, calls, rights, 
commitments, agreements, arrangements or undertakings of any kind to which the Company or 
any of its Subsidiaries is a party relating to the issued or unissued Capital Securities of the 
Company or any Subsidiary. Except for the Options, Warrants and Rights, there are no 
securities, options, warrants, calls, rights, commitments, agreements, arrangements or 
undertakings of any kind to which the Company or any of its Subsidiaries is a party or by which 
any such Person is bound obligating such Person to issue, deliver or sell, or cause to be issued, 
delivered or sold, additional shares of Capital Securities of the Company or any of its 
Subsidiwies or obligating such Person to issue, grant, extend or enter into any such security, 
option, wanant, call right, commitment, agreement, arrangement or underlaking. There are no 
outstanding rights, commitments, agreements, arrangements or undertakings of any kind 
obligating the Company or any of its Subsidiaries (i) to repurchase, redeem or otherwise acquire 
any Capital Securities of the Company or any of its Subsidiaries or any securities of the type 
described in this Section 3.3(c) or (ii) to purchase or otherwise acquire any Capital Securities of 
any other Person. No Restricted Stock is outstanding, and no stock appreciation rights have been 
issued by the Company or any of its Subsidiaries. 

(d) The names of the optionee of each Option, the date of grant of each 
Option, the number of shares subject to each such Option, the expiration date of each such 
Option, and the price at which each such Option may be exercised are set forth in Section 3.3(d) 
of the Disclosure Letter. No option that became vested and exercisable on or after January 1, 
2005 was granted with an exercise price per share that was less than the per share fair market 
value of the Company Common Stock underlying such Option on the grant date thereof. 

(e) The name of each holder of Warrants as of the date hereof, the date of 
issuance of each Warrant, the number of shares subject to each such Warrant, the expiration date 
of each such Wanant, and the price at which each such Warrant may be exercised, are set forth 
ill Section 3.3(e) of the Disclosure Letter. 

Section 3.4 Conflicts: Consents. 

(a) The execution, delivery and performance by the Company of this 
Agreement and the consummation of the transactions contemplated hereby, and compliance by 
the Company with the terms and provisions hereof, do not and will not (i) conflict with or result 
in a breach of the certificates of incorporation, by-laws or other constitutive documents of the 
Company or any of its Subsidiaries; (ii) violate, conflict with, breach, result in the loss of any 
benefit, constitute a default (or an event that, with or without notice or lapse of time, or both, 
would constitute a default), or except as set forth in Section 3.4 of the Disclosure Letter, give rise 
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to any right of termination, cancellation or acceleration, under any of the provisions of any note, 
bond, lease, mortgage, indenture, or any license, franchise, permit, agreement or other instrument 
or obligation to which any of the Company or its Subsidiaries is a party, or by which any such 
Person or its properties or assets are bound, which in any case may result in any loss (including 
loss of current or firture benefits) or other liability to the Company or its Subsidiaries; (iii) violate 
any Laws applicable to the Company or any of its Subsidiaries or any such Person's properties or 
assets, which in any case may result in the imposition of any fees, penalties or other liability to 
the Company or its Subsidiaries; or (iv) result in the creation or imposition of any Encumbrance 
upon any property or assets used or held by the Company or any of its Subsidiaries. 

(b) Except for (1) the filing of a prcmerger notification and report form under 
the Hart-Scott-Rodino Act of 1976, as amended, and the rules and regulations promulgated 
thereunder (the "HSR Act') and the expiration or early termination of the applicable waiting 
period thereunder; (2) any filings as may be required under the DGCL or the Exchange Act in 
connection with the Merger; (3) any consents or approvals of or registrations or filings with the 
Federal Communications Commission ("FCC'), any state public service or public utilities 
commissions or similar state regulatory agency or body that regulates the business of the 
Company or any of its Subsidiaries (each, a "State PUC"); and (3) where the failure to obtain 
such consents or approvals, or to make such notifications, registrations or filings, that, 
individually or in the aggregate, do not or would not reasonably be expected to result in a 
Material Difference, no consent or approval by, or notification of or registration or filing with, 
any Governmental Entity is requircd in connection with the execution, delivery and performance 
by the Company of this Agreement or the consummation of the transactions contemplated 
hereby. 

Section 3.5 Financial Information and SEC Reports; Undisclosed Liabilities. 

(a) The Company has timely filed with the Securities and Exchange 
Commission (the "SEC) and made available to Buyer all forms, reports, schedules, statements 
and other documents required to be filed by it since January 1,2003 (together with all exhibits 
and schedules thereto and all information incorporated therein by reference, the "Company SEC 
Reports"). The Company SEC Reports, as of the date filed with the SEC (and, in the case of 
registration statements and proxy statements, on the dates of effectiveness and the dates of 
mailing, respectively, and, in the case of any Company SEC Report amended or superseded by a 
filing prior to the date of this Agreement, then on the date of such amending or superseding 
filing), (i) did not contain any untrue statement of a materid fact or omit to state a material fact 
required to be stated therein or necessary in order to make the statements therein, in light of the 
circumstances under which they were made, not misleading; and (ii) complied in all material 
respects with the applicable requirements of the Securities Exchange Act of 1934, as amended 
(the "Exchange Act") and the Securities Act, as the case may be, and the applicable rules and 
regulations of the SEC thereunder. None of the Company's Subsidiaries is subject to the 
periodic reporting requirements of the Exchange Act or required to file any form, report or other 
document with the SEC, the Nasdaq National Market or any other national stock exchange. The 
Company has made available to Buyer true, correct and complete copies of all correspondence 
with the SEC occurring since January 1,2004 and prior to the date hereof and will, promptly 
following the receipt thereof, make available to Buyer any such correspondence sent or received 
after the date hereof. To the Company's knowledge, as of the date hereof none of the Company 
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SEC Reports is the subject of ongoing SEC review. As of the date hereof, there are no 
outstanding comments from or unsolved issues raised by the SEC with respect to any of the 
Company SEC Reports. 

(b) The consolidstted financial statements of the Company included or 
incorporated by reference in the Company SEC Reports, as of the date filed with the SEC (and, 
in the case of registration statements and proxy statements, on the dates of effectiveness and the 
dates of mailing, respectively, and, in the case of any Company SEC Reports amended or 
superseded by a filing prior to the date of this Agreement, then on the date of such amending or 
superseding filing), complied with applicable accounting requirements and with the published 
rules and regulations of the SEC with respect thereto, were prepared in accordance with GAAP 
applied on a consistent basis during the periods indicated (except as may be indicated in the 
notes thereto or, in the case of unaudited statements, as permitted by Form 10-Q of the SEC), and 
fairly presented in all material respects (subject, in the case of the unaudited statements, to 
normal, recurring audit adjustments not material in amount) the consolidated financial position 
of the Company and its consolidated Subsidiaries as of the date of such financial statements and 
the consolidated results of their operations and cash flows for each of the periods then ended. 
The books and records of the Company have been and are being maintained in accordance with 
GAAP and all other applicable legal and accounting requirements and reflect only actual 
transactions. 

(c) The Company and its Subsidiaries do not have any liabilities or 
obligations (whether absolute, accrued, contingent or otherwise, known or u.nknown, and 
whether due or to become due), except for (i) liabilities and obligations to the extent reflected in 
the consolidated balance sheet of the Company and its Subsidiaries at December 3 1,2005 or 
readily apparent in the notes thereto, which balance sheet was filed with the SEC by the 
Company on March 28,2006 in its 2005 Annual Report on Form 10-WA and made available to 
Buyer (the "2005 Balance Sheet"), (ii) liabilities and obligations incurred in the ordinary course 
of business consistent with past practice since December 3 1,2005, or (iii) liabilities and 
obligations to the extent reflected in the consolidated balance sheet of the Company and its 
Subsidiaries at June 30,2006 or readily apparent in the notes thereto, which balance sheet was 
filed with the SEC by the Company on August 9,2006 in its Quarterly Report on Form 10-Q for 
the quarter ended June 30,2006 and made available to Buyer (the "June 30 Balance Sheet"), 
(iv) liabilities and obligations set forth in Section 3.5(c) of the Disclosure Letter or (v) liabilities 
and obligations that, individually or in the aggregate, do not or would not reasonably be expected 
to result in a Material Difference. 

(d) Since the enactment of the Sarbanes-Oxley Act of 2002 and the related 
rules and regulations promulgated under such Act (the "Sarbanes-Oxley Act"), neither the 
Company nor any of its Subsidiaries has made any loans to any executive officer or director of 
the Company or any of its Subsidiaries. 

(e) The management of the Company has jx) designed and implemented 
disclosure controls and procedures (as defined in Rule 13a-15(e) of the Exchange Act), or caused 
such disclosure controls and procedures to be designed and implemented under their supervision, 
to ensure that material information relating to the Company, including its Subsidiaries, is made 
known to the management of the Company by others within those entities and (yl disclosed, 
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based on its most recent evaluation of internal control over financial reporting (as defined in 
Rule 13a-15(Q of the Exchange Act), to the Company's outside auditors and the audit committee 
of the Company Board and to Buyer (A) all significant deficiencies and material weaknesses in 
the design or operation of internal control over financial reporting that are reasonably likely to 
adversely affect the Company's ability to record, process, summarize and report financial 
information and (B) any fraud, whether or not material, that involves management or other 
employees who have a significant role in the Company's internal control over fmmcial reporting 
as of the date of such evaluation. Since December 31,2003, any material change in internal 
control over financial reporting required to be disclosed in any Company SEC Reports has been 
so disclosed except as is indicated otherwise in any Company SEC Reports since December 3 1, 
2003. 

(fl Since December 3 1,2003 and except as i s  indicated in any Company SEC 
Report since December 3 1,2003, or in Section 3 - 5 0  of the Disclosure Letter, (x) neither the 
Company nor any of its Subsidiaries nor, to the knowledge of the Company, any director, officer, 
employee, auditor, accountant or representative of the Company or any of its Subsidiaries, has 
received or otherwise obtained knowledge of any material complaint, allegation, assertion or 
claim, whether written or oral, regarding the accounting or auditing practices, procedures, 
methodologies or methods of the Company or any of its Subsidiaries or their respective internal 
accounting controls relating to periods after December 3 1,2003, including any material 
complaint, allegation, assertion or claim that the Company or any of its Subsidiaries has engaged 
in questionable accounting or auditing practices (except for any of the foregoing after the date 
hereof that have no reasonable basis), and (yl to the knowledge of the Company, no attorney 
representing the Company or any of its Subsidiaries, whether or not employed by the Company 
or any of its Subsidiaries, has reported evidence of a material violation of securities laws, breach 
of fiduciary duty or similar violation, relating to periods after December 3 1,2003, by the 
Company or any of its officers, directors, employees or agents to the Company Board or any 
committee thereof or to any director or officer of the Company. 

Section 3.6 Disclosure Documents. 

None of the information included or incorporated by reference in the Proxy Statement 
(including any amendments or supplements thereto) will, on the date the Proxy Statement is filed 
with the SEC or on the date mailed to the Company's shareholders or at the time immediately 
following any amendment or supplement to the Proxy Statement or at the time t l~e  Company 
Stockholders' Meeting is held, contain any untrue statement of a material fact or omit to state 
any material fact required to be stated therein or necessary in order to make the statements 
therein, in light of the circumstances under which they are made, not misleading; provided that 
the Company makes no representations regarding any information furnished in writing by Buyer 
or Merger Sub specifically for inclusion in the Proxy Statement. 

Section 3.7 Absence of Changes. 

Since December 3 1,2005, the Company and its Subsidiaries have been operated in the 
ordinary course consistent with past practice. Since December 31,2005 and to the date hereof, 
there has not been any Company Material Adverse Effect. 
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Section 3.8 Assets and Properties: Network. 

(a) Section 3.8(a) of the Disclosure Letter sets forth a true and complete list of 
all real property owned or leased by the Company or any of its Subsidiaries, including all 
collocation agreements to which the Company or any of its Subsidiaries is a party. Except as set 
forth in Section 3.8(a) of the Disclosure Letter, each of the Company and its Subsidiaries has 
good fee simple title to, or a valid leasehold interest in, as applicable, all of its owned or leased 
real property, including all such property interests identified in Section 3.8(a) of the Disclosure 
Letter (including all rights, title, privileges and appurtenances pertaining or rela&ng thereto) free 
and clear of any and all Encumbrances, except for defects in title or failures to be in full force 
and effect that, individually or in the aggregate, do not or would not reasonably be expected to 
result in a Material Difference. All leases, including all collocation agreements to which the 
Company or any of its Subsidiaries is a party, in respect of red property leased by the Company 
or any of its Subsidiaries are in full force and effect, neither the Company nor any of its 
Subsidiaries has received any written notice of a breach or default thereunder, and to the 
Company's knowledge, no event has occurred that, with notice or lapse of time or both, would 
constitute a breach or default thereunder, except for such breach or default that, individually or in 
the aggregate, do not or would not reasonably be expected to result in a Material Difference. 

(b) Each of the Company and its Subsidiaries has good title to, or a valid 
leasehold interest in, as applicable, all personal property used in their respective businesses, 
except for defects in title or failures to be in 111 force and effect that, individually or in the 
aggregate, do not or would not reasonably be expected to result in a Material Difference. Such 
personal property and the structural elements of the owned and leased property (taken as a 
whole) are in good operating condition and repair, ordinary wear and tear and deferred 
maintenance excepted, and except for such failures to be in good operating condition and repair 
that, individually or in the aggregate, do not or would not reasonably be expected to result in a 
Material Difference. 

(c) Section 3.8(c) of the Disclosure Letter sets forth the following information 
relating to the network of the Company and its Subsidiaries: (i) all switches and switch locations 
of the Company and its Subsidiaries; (ii) a description of fibers and fiber miles owned or leased 
by the Company and its Subsidiaries; (iii) any pending asset sale of any of the foregoing; and (iv) 
any material agreement, arrangement or understanding with municipdities governing access to 
municipal rights of way involving payments in excess of $100,000 in any one year. The 
information provided in Section 3.8(c) of the Disclosure Letter is accurate and complete in d l  
material respects; provided, however, that the operation of the network of the Company and its 
Subsidiaries is subject to embedded software owned by third parties and licensed to the 
Company or its Subsidiaries, as to which (unless indicated otherwise in Section 3.8(c) of the 
Disclosure Letter) the Company has valid licenses as of the date hereof, The Company has 
provided Buyer with correct and complete copies of all leases with respect to the network of the 
Company and its Subsidiaries. Each of the network facilities described in Section 3.8(c) of the 
Disclosure Letter is in good operating condition and repair, ordinary wear and tear and deferred 
maintenance excepted, and except for such failures to be in good operating condition and repair 
that, individudly or in the aggregate, do not or would not reasonably be expected to result in a 
Material Difference. 
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Section 3.9 Other Agreements. 

(a) Section 3.9(a) of the Disclosure Letter sets forth a true, correct and 
complete list, as of the date of this Agreement, of each contract, agreement, commitment or lease 
of the Company and its Subsidiaries currently in effect (i) that by its terms is a "material 
contract" (as such term is defined in Item 601(b)(lO) of Regulation S-K of the SEC); (ii) that 
materially restricts the conduct of any material line of business by the Company or any of its 
Subsidiaries, or the ability of any such Person to opcrate in any geographic area; (iii) relating to 
the borrowing of money or any guarantee in respect of any indebtedness in excess of $100,000 of 
any Person (other than any guarantee made by the Company in respect of any real property or 
personal property leased by any Subsidiary); (iv) that extends "most favored nations" or similar 
pricing to the counterparty to such contract and such contract involving aggregate payments in 
excess of $100,000 per year; (v) with respect to employment of an officer or director; (vi) with 
respect to engagement of a consultant involving payments of more than $100,000 in any one 
year; (vii) that restricts the ability of the Company or any of its Subsidiaries to consummate the 
transactions contemplated hereby on a timely basis; or (viii) that is an interconnection agreement. 
Each contract, agreement, commitment or lease of the type described in this Section 3.9(a), 
whether or not set forth in Section 3.9(a) of the Disclosure Letter, is referred to herein as a 
"Material Contract'?. Tme, correct and complete copies of all Material Contracts have 
previously been made available to Buyer. 

(b) All of the Material-Contracts are in full force and effect, and are 
enforceable against the Company or its applicable Subsidiary and, to the knowledge of the 
Company, the other parties thereto in accordance with its terms, except as such enforceability 
may be limited by bankruptcy, insolvency, reorganization, moratorium and other similar laws of 
general applicability relating to or affecting creditor's rights generally and by the application of 
general principles of equity, and except to the extent that the failure of one or more such Material 
Contracts to be in full force and effect and enforceable, individually or in the aggregate, do not 
or would not reasonably be expected to result in a Material Difference. Neither the Company 
nor any of its Subsidiaries nor, to the knowledge of the Company, any other party to such 
Material Contracts is in breach of or default under any obligation thereunder or has given notice 
of default to any ofher party thereunder and, to the knowledge of the-Company, no condition 
exists that with notice or lapse of time or both would constitute a default thereunder. 

Section 3.1 0 Environmental Matters. 

Each of the Company and its Subsidiaries holds all material licenses, permits and other 
governmental authorizations required under all.applicable Environmental Laws with respect to 
all of its owned real property and, except Tor such licenses, permits and other government 
authorizations the failure to hold, either individually or in the aggregate, do not or would not 
reasonably be expected to result in a Material Difference, with respect to all of its leased real 
property. None of the Company or any of its Subsidiaries is in material violation of any 
requirements of any Environmental Laws in connection with the conduct of its business or in 
connection with the use, maintenance or operation of any real property owned or leased by the 
Company or any of its Subsidiaries, except for such violations with regard to any real property 
leased by the Company or its Subsidiaries that, individually or in the aggregate, do not or would 
not reasonably be expected to result in a Material Difference. To the Company's knowledge, 
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there are no conditions relating to the Company or any of its Subsidiaries or relating to any real 
property owned or leased by the Company or any of its Subsidiaries currently or during the last 
five years that in any such case would reasonably be expected to lead to any material liability of 
the Company or any of its Subsidiaries under any Environmental Law. 

Section 3.1 1 Litigation. 

Except as set forth In Section 3.1 1 of the Disclosure Letter or that, individually or in the 
aggregate, do not or would not reasonably be expected to result in a Material Difference, there 
are no actions, suits, proceedings, arbitrations, claims or disputes pending or, to the knowledge 
of the Company, threatened by or before any court, arbitration tribunal or other Governmental 
Entity against the Company or any of its Subsidiaries. No injunction, writ, temporary restraining 
order, decree or any order of any nature has been issued by any court or other Governmental 
Entity relating to the Company or any of its Subsidiaries or seeking or purporting to enjoin or 
restrain the execution, delivery and performance by the Company of this Agreement or the 
consummation by the Company of the transactions contemplated hereby. Neither the Company 
nor any of its Subsidiaries has received any written notice of any condemnation or eminent 
domain proceeding affecting any owned or leased real property, and, to the knowledge of the 
Company, no such action or proceeding has been threatened. 

Section 3.12 Compliance; Licenses and Permits. 

(a) Except as set forth in Section 3.12(a) of the Disclosure Letter, each of the 
Company and its Subsidiaries is in compliance with all Laws applicable to the Company, any of 
its Subsidiaries or their respective businesses (including without limitation, (i) the 
Communications Act of 1934, as amended, and the communications-related statutes of each state 
in which the Company or any of its Subsidiaries operates; (ii) the rules, regulations, orders, and 
policies of the FCC and State PUCs; (iii) any and all Universal Service Fund obligations; and 
(iv) the Communications Assistance to Law Enforcement Act), except in each case for failures to 
comply that, individually or in the aggregate, do not or would not reasonably be expected to 
result in a Material Difference. 

(b) Each of the Company and its Subsidiaries holds all federal, state, local and 
foreign governmental approvals, authorizations, certificates, filings, franchises, licenses, notices, 
permits and rights (collectively, "Permits," a true, correct and complete list of which is 
contained in Section 3.12(b)(i) of the Disclosure Letter) that are necessary to conduct their 
respective businesses as presently being conducted, except for such Permits the failure to hold 
that, individually or in the aggregate, do not or would not reasonably be expected to result in a 
Material Difference. Except as set forth in Section 3.12(b)(ii) of the Disclosure Letter and 
except as would not, individually or in the aggregate, reasonably be expected to result in a 
Material Difference, (i) such Permits are in full force and effect; (ii) no material violations are or 
have been alleged in respect of any thereof; (iii) no proceeding is pending or, to the knowledge 
of the Company, threatened, against the Company or any of its Subsidiaries in connection with 
the right to operate under the Permits; and (iv) the consumation of the Merger and the 
transactions contemplated by this Agreement will not result in the non-renewal, revocation or 
termination of any such Permit. 



(c) The Company and its Subsidiaries are the authorized legal holders or 
othervise have rights to all Permits issued by the FCC, State PUCs or any other Governmental 
Entity that regulates telecommunications in each applicable jurisdiction held by the Company or 
its Subsidiaries (collectively, "Communications Licenses," a true, correct and complete list of 
which is contained in Section 3,12(b)(i) of the Disclosure Letter), and the Communications 
Licenses constitute all of the licenses from the FCC, the State PUCs or any other Governmental 
Entity that regulates telecommunications in each applicable jurisdiction that are necessary or 
required for the operation of the businesses of the Company and its Subsidiaries as now 
conducted other than any such licenses the absence of which would not, individually or in the 
aggregate, reasonably be expected to result in.a Material Difference. All the Communications 
Licenses were duly obtained and are valid and in full force and effect, unimpaired by any 
materia1 condition, except those conditions that may be contained within the terms of such 
Communications Licenses. As of the date hereof, no action by or before the FCC, any State 
PUC or any other Governmental Entity that regulates telecommunications in each applicable 
jurisdiction is pending or, to the knowledge of the Company, threatened in which the requested 
remedy is (i) the revocation, suspension, cancellation, rescission or modification or refusal to 
renew any of the Communications Licenses, or (ii) fines a d o r  forfeitures that would, 
individually or in the aggregate, reasonably be expected to result in a Material Difference. 
Except as set forth in Section 3.12(c) of the Disclosure Letter, and except as would not 
reasonably be expected to result in a Material Difference, as of the date of this Agreement, the 
Universal Service Administration Company has not initiated any inquiries, audits or other 
proceedings against the Company or its Subsidiaries and, to the knowledge of the Company, no 
such actions are threatened that, in each case, could result in fines, penalties or other losses. 

Section 3.13 Intellecmal Property. 

(a) Section 3.13(a)(l) of the Disclosure Letter sets forth an accurate and 
complete list of all registered Marks owned fin whole or in part) by the Company or any of its 
Subsidimies (collectively "Company Registered Marks"), Section 3.1 3(a)(2) of the Disclosure 
Letter sets forth an accurate and complete list of all registered Patents or pending applications for 
registered Patents owned (in whole or in part) by the Company or any of its Subsidiaries 
(collectively the "Company Registered Patents") and Section 3.13(a)(3) of the Disclosure 
Letter sets forth an accurate and complete list of all registered Copyrights owned (in whole or in 
part) by the Company or any of its Subsidiaries, and all pending applications for registration of 
Copyrights filed anywhere in the world that are owned (in whole or in part) by the Company or 
any of its Subsidiaries (collectively the "Company Registered Copyrights" and, together with 
the Company Registered Marks and the Company Registered Patents, the "Company 
Registered W). Except as set forth on Section 3.13(a)(4) of the Disclosure Letter, no Company 
Registered IP has been or is now involved in any interference, reissue, reexamination, 
opposition, cancellation or similar proceeding and the Company has not received written notice 
of the threat of any such action with respect to any of the Company Registered IF. To the 
knowledge of the Company, the Company Registered IP is valid, subsisting and enforceable, and 
neither the Company nor any of its Subsidiaries has received any written notice or claim 
challenging or questioning die validity or enforceability or alleging the misuse of any of the 
Company Registered P. Except as may be set forth in Section 3.13 (a)(5) of the Company 
Disclosure Letter, neither the Company nor any of its Subsidiaries has knowingly taken any 
action or failed to take any action, which action or failure reasonably could be expected to result 
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in the abandonment, cancellation, forfeiture, relinquishment, invalidation or unenforceability of 
any of the Company Registered IP, except for such actions or failures that, individually or in the 
aggregate, do not or would not reasonably be expected to result in a Material Difference. 

(b) Each of the Company and its Subsidiaries has taken all reasonable steps to 
maintain the confidentiality of all information that constitutes a material Trade Secret of the 
Company or any of its Subsidiaries. 

(c) To the knowledge of the Company, the Company owns exclusively all 
right, title and interest to the Company Registered IP and all other material Intellectual Property 
used by the Company or any of its Subsidiaries that is not licensed to the Company or any of its 
Subsidiaries pursuant to a written license agreement, free and clear of any Encumbrance or other 
adverse claims or interests, and neither the Company nor any of its Subsidiaries has received any 
witten notice or claim challenging the Company's or such Subsidiary's ownership of any of 
such material Intellectual Property. None of such material Intellectual Property owned by the 
Company or any of its Subsidiaries is subject to any outstanding order, judgment, or stipulation 
restricting the use thereof by the Company or such Subsidiary. 

(d) Section 3.13(d)(l) of the Disclosure Letter sets forth a complete and 
accurate list of all rnaterial agreements granting to the Company or any of its Subsidiaries any 
material right under or with respect to any Intellectual Property owned by a third party that is 
used in connection with the business of the Company or any such Subsidiary other than 
commercially available standard Software applications used in the Company's or my such 
Subsidiary's operations (collectively, the "Inbound License Agreements"), indicating for each 
the title and the parties thereto. Section 3.13(d)(2) of the Company Disclosure Letter sets forth a 
complete and accurate list of ail material license agreements under which the Company or any of 
its Subsidiaries grants any rights under any Intellectual Property, excluding non-exclusive 
licenses granted by the Company or any of its Subsidiaries in the ordinary course of business in 
substantially the Company's standard forms (which have previously been provided to Buyer), 
Except for such losses or expirations that, individually or in the aggregate, do not or would not 
reasonably be expected to result in a Material Difference, no loss or expiration of any material 
Intellectual Property licensed to the Company or any of its Subsidiaries under any Inbound 
License Agreement is pending or, to the knowledge of the Company, reasonably foreseeable or, 
to the knowledge of the Company, threatened in writing. There is no outstanding or, to the 
Company's knowledge, threatened (in writing) dispute or disagreement with respect to any 
Inbound License Agreement or any license agreements under which the Company or any of its 
Subsidiaries grants any rights under any Intellectual Property (collectively, the "Outbound 
License Agreements") that, individually or in the aggregate, do not or would not reasonably be 
expected to result in a Material Difference. The execution, delivery and performance by the 
Company of this Agreement, and the constlmmation of the transactions contemplated hereby, 
will not result in the loss or impairment of, or give rise to any right of any third party to 
terminate or reprice or otherwise modify any of the Company's or any of its Subsidiaries' rights 
or obligations under any Inbound License Agreement or any Outbound License Agreement, 
except for such losses, impairments or rights to terminate, reprice or otherwise modify that, 
individually or in the aggregate, do not or would not reasonably be expected to result in a 
Material Difference. 
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(e) To the knowledge of the Company, the Intellectual Property owned by the 
Company or any of its Subsidiaries or licensed under the Inbound License Agreements to the 
Company or any of its Subsidiaries constitutes all the material Intellectual Property rights 
necessary for the conduct of the businesses of the Company and its Subsidiaries as each is 
currently conducted, excluding commercially available standard Software applications used in 
the Company's or any such Subsidiary's operations. 

(f) Except as would not reasonably be expected to have, individually or in the 
aggregate, a Company Material Adverse Effect, none of the products or services distributed, sold 
or offered by the Company or any of its Subsidiaries, nor any technology, content, materials or 
other IntellectuaI Property used, displayed, published, sold, distributed or otherwise 
commercially exploited by or for the Company or any of its Subsidiaries has infringed upon, 
misappropriated, or violated, or does infringe upon, misappropriate or violate any Intellectual 
Property of any third party. Neither the Company nor any of its Subsidiaries has received any 
written notice or claim asserting that any such material infringement, misappropriation or 
violation is occurring or has occurred. To the Company's Knowledge, no third party is 
misappropriating or infringing any material Intellectual Property owned by the Company or any 
of its Subsidiaries in any material respect. 

Section 3.14 Tax Matters. 

Except (i) as would not, individually or in the aggregate, reasonably be expected to result 
in a Material Difference or (ii) as set forth in Section 3.14 of the Disclosure Letter: 

(a) Each of the Company and its Subsidiaries has filed all Tax Returns 
required to be filed by it within the time and in the manner prescribed by law (with due regard to 
lawful extensions of time). All such Tax Returns are true, correct and complete in all material 
respects, and all Taxes owing by the Company or any of its Subsidiaries, whether or not shown 
on any Tax Retun, have been paid when due. No claim made by any taxing authority in any 
jurisdiction in which the Company or any of its Subsidiaries does not file Tax Returns that the 
Company or any of its Subsidiaries is or may be subject to taxation by that jurisdiction is 
outstanding or unresolved. The Company and each of its Subsidiaries has made adequate 
provision on its financial statements included or incorporated by reference in the most recent 
Company SEC Reports (or adequate provision has been made on its behalf), in accordance with 
GAAP, for all accrued Taxes not yet due (excluding any reserve for deferred Taxes to reflect 
timing differences between book 'md Tax income). There are no Liens with respect to Taxes on 
any assets or properties of the Company or any Subsidiary, other than Liens for Taxes not yet 
due and payable. 

(b) The Company and its Subsidiaries have not been and are not currently in 
violation (or, with or without notice or lapse of time or both, would be in violation) of any 
applicable law or regulation relating to any withholding or payroll Tax requirements (including 
reporting). No person holds Common Stock that is subject to a substantial risk of forfeiture 
(within the meaning of Section 83 of the Code) with respect to which a valid election under 
Section 83(b) of the Code has not been made, and no payment to any holder of Common Stock 
of any portion of the consideration payable hereunder will resuIt in compensation or other 
income to such person with respect to which Buyer or the Surviving Corporation would be 

- I8-  
BOS 549213.11 



required to deduct or withhold any Tax. Section 3.14(b) of the Disclosure Letter lists (i) each 
personshat has, to the knowledge of the Compwy, disposed of any stock of the Company or any 
of its Subsidiaries on or after January 1,2006 in a transaction that would constitute a 
"disqualifying disposition" (as defined in Section 421(b) of the Code), and (ii) each person for 
whom the transactions contemplated by this Agreement would constitute a disqualrnng 
disposition, in each case identifying the stock disposed of in such transaction and the exercise 
date and exercise price of the option pursuant to which such stock was acquired. 

(c) The Company has made available to Buyer correct and complete copies of 
all income Tax Returns filed by, and all examination rcports and statements of deficiencies 
issued to, assessed against, or agreed to by, the Company or any of its Subsidiaries for each of its 
last three taxable years. The federal income Tax Returns of the Company and each of its 
Subsidiaries have been audited by the Internal Revenue Service or are closed by the applicable 
statute of limitations for all taxable years though the taxable year specified in Section 3.14(c) of 
the Disclosure Letter, No examination or audit of any Tax Rehun of the Company or any of its 
Subsidiaries by any Governmental Entity is currently in progress or threatened in writing. No 
deficiency for any Taxes has been proposed in writing against the Company or any of its 
Subsidiaries, which deficiency has not been paid in hl l .  Neither the Company nor any of its 
Subsidiaries has participated or engaged in any "reportable transaction" within the meaning of 
Treasury Regulations Section 1.601 1-4 (or any corresponding or similar provision of state, Iocal 
or foreign law). 

(d) There are no outstanding rulings of, or requests for rulings with, any Tax 
authority addressed to the Company or any of its Subsidiaries that are, or if issued would be, 
binding on the Company or any of its Subsidiaries. There are no outstanding agreements, 
waivers, or arrangements extending the statutory period of limitation applicable to any claim for, 
or the period for the collection or assessment of, Taxes due from or with respect to the Company 
or any of its Subsidiaries for any taxable period, no power of attorney granted by or with respect 
to the Company or any of its Subsidiaries relating to Taxes is currently in force, and no extension 
of time for filing of any Tax Return required to be filed by or on behalf of the Company or any 
of its Subsidiaries is in force. 

(e) Neither the Company nor any of its Subsidiaries has agreed, nor is it 
required, to make any adjustment under Section 481(a) of the Code (or any similar provision of 
appIicable state, local, or foreign law). Neither the Company nor any of its Subsidiaries has used 
the installment method under Section 453 of the Code (or any similar provision of applicable 
state, local or foreign law) to defer any material income to any taxable period ending after the 
Effective Date. No indebtedness of either the Company or any of its Subsidiaries constitutes 
"corporate acquisition indebtedness" within the meaning of Section 279(b) of the Code. 

(f) Neither the Company nor any of its Subsidiaries has distributed stock of 
another corporation, or has had its stock distributed by another corporation, in a transaction that 
was govemed, or purported or intended to be governed, in whole or in part, by Code Section 355 
or 361. There is no limitation on the utilization by the Company or any of its Subsidiaries of its 
net operating losses, built-in losses, tax credits or other similar items under Sections 382,383 or 
3 84 of the Code (or any corresponding or similar provisions of applicable state, local, or foreign 
law) or the separate return limitation year rules under the consolidated return provisions of the 
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Regulations (or any corresponding or similar provisions of applicable state, local, or foreign 
law}, other than any such limitation arising as a result of the consummation ofthe transactions 
contemplated by this Agreement. 

(g) The Company is not and has not been during the applicable period 
specified in Section 897(c)(l)(A)(ii) of the Code, a United States real property holding 
corporation within the meaning of Section 897(c)(2) of the Code. 

(h) Neither the Company nor any of its Subsidiaries has ever been (i) a 
member of an affiliated group filing or required to file a consolidated, combined, or unitary Tax 
Return (other than a group the common parent of which was the Company} or (ii) a party to or 
bound by, nor does it have or has it ever had any obligation under, any Tax sharing agreement or 
similar contact or arrangement. Neither the Company nor any of its Subsid.iaries has any liability 
for the Taxes of any other Person under Treasury Regulation Section 1.1502-6 (or any similar 
provision of state, local, or foreign law), as a transferee or successor, by contract, or otherwise. 

Section 3.1 5 Labor Relations: Emplovees. 

(a) Except as set forth in Section 3.15(a) of the Disclosure Letter, as of the 
date hereof: (i) the Company and its Subsidiaries are in compliance in all material respects with 
all appiicable Laws respecting employment and employment practices, terms and conditions of 
employment, wages, hours or work and. occupational safety and health, and is not engaged in any 
act or practice that constitutes or would reasonably be expected to constitute an unfair labor 
practice as defined in the National Labor Relations Act or other applicable Laws; (ii) there is no 
unfair labor practice charge or complaint against the Company pending or threatened in writing 
before the National Labor Relations Board or any similar state or foreign agency; (iii) since 
December 3 1,2003, no labor strikes, disputes, slowdowns, stoppages or lockouts have occurred, 
sue pending, or threatened in writing, involving the Company or any of its Subsidiaries; (iv) 
neither the Company nor any of its Subsidiaries is not a party to or bound by any collective 
bargaining or similar agreement; and (v) there are no union organizing activities among the 
employees of the Company. Neither the Company nor any of its Subsidiaries has received 
written notice of the intent of any governmental entity responsible for the enforcement of  labor 
or edoyment  laws to conduct an investigation with respect to or relating to employees and no 
such investigation is in progress. 

(b) Section 3.15@) of the Disclosure Letter contains a list of each pension, 
profit-sharing or other retirement, bonus, employment, consulting or termination agreement, 
deferred compensation, change in control, retention, deal bonus, stock option, stock appreciation, 
stock purchase or other equity based, performance share, bonus or other incentive, severance or 
termination pay, health, and group insurance plan, agreement, program or mangement, as well 
any other "employee benefit plan" (within the meaning of Section 3(3) of ERISA) that the 
Company and its Subsidiaries or any of their ERISA Affiliates sponsor, maintain, or contribute 
to or is required to be contributed to by the Company and its Subsidiaries or any of their ERISA 
Affiliates with respect to employees (current and former), directors or consultants of the 
Company and its Subsidiaries, or with respect to which the Company or any Subsidiary has or 
may reasonably be expected to have any liability, whether contingent or direct (each such plan, 
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program or arrangement being hereinafter referred to in this Agreement individually as a 
"Plany'). 

(c) Except as set forth in Section 3.15(c) of the Disclosure Letter, the 
Company has made available to Buyer or Buyer's counsel a true and complete copy of (i) each 
Plan (or, to the extent no such copy exists, an accurate description thereof) and all amendments 
thereto, (ii) each tmst agreement, group annuity contract and summary plan description, if any, 
reIating to such Plan, (iii) the most recent IRS determination lefter (if any), (iv) the three most 
recent annual reports (Form 5500) filed with the IRS and attached schedules, and (v) for the 
three most recent years, audited financial statements and actuarial valuations relating to each 
Plan. 

(d) Each Plan has been established and has been operated in all material 
respects in accordance with its terms and applicable Laws, including but not limited to ERISA 
and the Code. Each Plan that is intended to be "qualified" within the meaning of Section 401(a) 
of the Code has received a favorable determination letter from the IRS that remains in effect on 
the date hereof No event has occurred since the date such favorable determination letter was 
issued that could reasonably be expected to affect the tax-qualified status of such Plan. Other 
than routine claims for benefits, there are no governmental audits, actions, claims, lawsuits or 
arbih-ations pending or, to the knowledge of the Company, threatened in writing with respect to 
any Plan and no facts or circumstances exist that could reasonably be expected to give rise to any 
such audit, actions, suits or claims. 

(e) Except as set forth in Section 3.15(e) of the Disclosure Letter, ail required 
contributions due with respect to any Plan have been made as required under ERISA. The 
reserves reflected in the 2005 Balance Sheet for the obligations of the Company under d l  Plans 
were determined in accordance with GAAP. 

(f) Neither the Company, any of its Subsidiaries nor any of their ERISA 
Affiliates (i) maintains or has ever maintained a Plan that is or was ever subject to Section412 of 
the Code, Part 3 of Subtitle 3 of Title I of ERISA, or Title IV of ERISA, (ii) is obligated or has 
ever been obligated to contribute to a "multiemployer plan" (as defined in Section 4001(a)(3) of 
ERISA). No Plan is a "multiple employer plan" for purposes of Sections 4063 or 4064 of 
EMSA. 

(g) No event has occurred and no condition exists that would reasonably be 
expected to subject the Company, any of its Subsidiaries nor any of their ERISA Affiliates to any 
material tax, fine, lien, penalty or other liability imposed by ERISA, the Code or other applicable 
Laws. 

(h) Except as set forth in Section 3.1501) of the Disclosure Letter, no Plan 
provides welfxe benefits after termination of employment to any employee, former employee, 
director or consultant, except to the extent required by Section 4980B of the Code, or applicable 
state law. 

(i) Except as set forth in Section 3.15(i) of the Disclosure Letter, neither the 
Company nor any of its Subsidiaries is a party to any contract or agreement, plan, or 
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arrangement, including, without limitation, the execution of this Agreement, the consummation 
.. . . . .of .the. transactions or other events contemplated by this Agreement, concerning any person that, 

individually or collectively with other similar agreements, and taking into account any 
transactions or payments contemplated by this Agreement, could reasonably be expected to give 
rise to the payment of any amount that would not be deductible by the Company or any of its 
Subsidiaries by reason of Section 280G of the Code. Neither the Company nor any of its 
Subsidiaries has any obligation to make any reimbursement or other payment to any such person 
with respect to any Tax imposed under Section 4999 of the Code. No Plan exists that, as a result 
of the execution of this Agreement or the consummation of the transactions contemplated by this 
Agreement, either standing alone or in combination with any subsequent event, will (A) result in 
any payment becoming due to any current or former employee or director of the Company after 
the date of this Agreement; (B) increase any benefits otherwise payable under, or result in any 
other material obligation pursuant to, any Plan; (C) result in the acceleration of time of payment 
or vesting of any such benefits to any extent or result in any payment or funding (through a 
grantor trust or otherwise) of any compensation or benefits under any Plan; or (D) limit or 
restrict the right of the Company to merge, amend or terminate any Plan, 

(j) Section 3.150) of the Disclosure Letter identifies each nonqualified 
deferred compensation plan, within the meaning of Section 409A(d)(l) of the Code and 
associated Treasury Department guidance, including IRS Notice 2005-1 and Proposed Treasury 
Regulations at 70 Fed. Reg. 57930 (October 4,2005) in connection with the Company may have 
any liability with respect to current or former employees and directors (each a "NQDC Plan"). 
With respect to'each NQDC Plan, it either (i) has been operated in full compliance with Code 
Section 409A since January 1,2005, or (ii) does not provide for the payment of any benefits that 
have or will be deferred or vested after December 3 1,2004 and since October 3,2004, it has not 
been "materially modified" within the meaning of Section 409A of the Code and associated 
Treasury Department guidance, including IRS Notice 2005- 1, Q&A 1 8 and the proposed 
regulations at 70 Fed. Reg. 57930 (October 4,2005). No NQDC Plan has assets set aside 
directly or indirectly in the manner described in Section 409A@)(l) of the Code or contains a 
provision that would be subject to Section 409A@)(2) of the Code. 

Section 3.16 Transactions with Related Parties. 

Except as set forth in Section 3.16 of the Disclosure Letter, since January 1,2006 and 
prior to the date hereof, no event has occurred that would be required to be reported as a Certain 
Relationship or Related Transaction pursuant to Item 404 of Regulation S-K promulgated by the 
SEC. 

Section 3.17 Brokers. 

No agent, broker, investment banker, Person or firm acting on behalf of the Company or 
any of its Subsidiaries or under the authority of the Company or any of its Subsidiaries, other 
than The Blackstone Group, is or will be entitled to any broker's or finder's fee or any other 
commission or similar fee directly or indirectly fiom any of the parties hereto in connection with 
any of the transactions contemplated hereby. The fees and expenses due to The Blackstone 
Group are as set forth in the agreements between such fm and the Company, true, correct and 
complete copies of which have been delivered to Buyer. 
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Section 3.18 Insurance. 

~ e c t i o i  3.1 8 of the Disclosure Letter contains a list of each material insurance policy 
maintained with respect to the business of the Company and its Subsidiaries. Except as set forth 
on Section 3.18 of the Disclosure Letter, neither the Company nor any of its Subsidiaries is in 
material default with respect to its obligations under any material insurance policy maintained by 
them. Neither the Company nor any of its Subsidiaries has received written notice of 
termination, exhaustion of limits, cancellation or non-renewal of any such insurance policies 
from any of its insurance brokers or carriers. The Company has complied with each such 
insurance policy except where the failure to so comply would not, individually or in the 
aggregate, reasonably be expected to have a Company Material Adverse Effect, and all material 
claims thereunder (i) have been filed in due and timely fashion, and (ii) have been accepted by 
the insuer. There have been no denials or reservations of rights of any such material claims. 

Section 3.19 Suppliers. 

Except as set forth in Section 3.19 of the Disclosure Letter, and except for disputes that, 
individually or in the aggregate, do not or would not reasonably be expected to result in a 
Material Difference, as of the date of this Agreement, neither the Company nor any of its 
Subsidiaries (a) has received any witten notice of, or has any reason to believe that there are, 
any outstanding or threatened disputes with any supplier or vendor (including local and long 
distance carriers) that have not been paid or otherivise resolved without any further payment or 
obligation being due from the Company or any of its Subsidiaries, or (b) has any reason to 
believe that there exist any reasonable grounds for any such dispute. 

Section 3.20 Takeover Statutes. 

Prior to the date of this Agreement, the Board of Directors of the Company has taken all 
actions required to be taken by it in order to exempt this Agreement, the voting agreements and 
the transactions contemplated hereby and thereby from the provisions of Section 203 of the 
DGCL, and accordingly, that section does not apply to the Merger, the voting agreements or any 
of the transactions contemplated hereby and thereby. No other "control share acquisition," "fair 
price7' or other anti-takeover regulations enacted under state Laws in the United States apply to 
this Agreement or the voting agreements or any of the transactions contemplated hereby and 
thereby. 

Section 3.21 Opinion of Financial Advisor. 

The Company has received the opinion of The Blackstone Group that, as of the date 
hereof, the Common Stock Consideration to be received by the holders of the Common Stock is 
fair, from a financial point of view, to the holders of the Common Stock, and such opinion has 
not been withdrawn or revoked or otherwise modified as of the date of this Agreement. 

Sectioq 3.22 Rights Aaeement. 

The Company has taken all action necessary or appropriate under its Rights Agreement to 
ensure that the execution of this Agreement and consummation of the transactions contemplated 
hereby, including the Merger, do not and will not result in the ability of any person to exercise 
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any Rights or enable or require such Rights to separate from the shares of Common Stock to 
which they are attached or to be triggered or become exercisable. 

ARTICLE IV 
REPRESENTATIONS AND WARRANTIES OF BUYER AND MERGER SUB 

Buyer and Merger Sub jointly and severally represent and warrant to the Company as 
follows: 

Section 4.1 Organization: Standing and Power. 

Each of Buyer and Merger Sub is a corporation duIy organized, validly existing and in 
good standing under the laws of its jurisdiction of incorporation and has d l  requisite corporate 
power and authority to own, lease and operate its properties and assets and to carry on its 
business as now being conducted. Buyer has made available to the Company .true, complete and 
correct copies of the constitutive documents of each of Buyer and Merger Sub, in each case as 
amended to the date of this Agreement. Each of Buyer and Merger Sub is duly licensed or 
qualified to do business and is in good standing in each jurisdiction in which such qualification 
or licensing is necessary because of the property and assets owned, leased or operated by it or 
because of the nature of its business as now being conducted, except for any faiIure to so qualify 
or be licensed or in good standing which, individually or in the aggregate, would not reasonably 
be expected to prevent or materially delay consummation of the Merger. 

Section 4.2 Authority; Approvals. 

The execution, delivery and performance of this Agreement by each of Buyer and Merger 
Sub and the consummation of the transactions contemplated hereby are within their respective 
corporate power and authority have been duly and validly authorized by all necessary corporate 
action on the part of each of Buyer and Merger Sub. This Agreement has been duly and validly 
executed and deIivered by Buyer and Merger Sub, and (assuming due authorization, execution 
and delivery by the Company) constitutes the valid and binding obligation of each of Buyer and 
Merger Sub, enforceable against each of Buyer and Merger Sub in accordance with its terms, 
except as such enforceability may be limited by bankruptcy, insolvency, reorganization, 
moratorium and other similar laws of general applicability relating to or affecting creditor's 
rights generally and by the application of general principles of equity. 

Section 4.3 Conflicts; Consents. 

(a) The execution, delivery and perFormance by each of Buyer and Merger 
Sub of this Agreement and the consummation of the transactions contemplated hereby, and 
compliance by Buyer and Merger Sub with the terms and provisions hereof, does not and wilI 
not (i) conflict with or result in a breach of the certificates of incorporation, by-laws or other 
constitutive documents of Buyer or Merger Sub; (ii) violate, conflict with, breach, result in the 
loss of any benefit, constitute a default (or an event that, with or without notice or lapse of time, 
or both, would constitute a default), or give rise to any right of termination, cancellation or 
acceleration, under any of the provisions of any note, bond, lease, mortgage, indenture, or any 
license, franchise, permit, agreement or other instrument or obligation to which any of Buyer or 
Merger Sub is a party, or by which any such Person or its properties or assets are bound; or 
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(iii) violate any Laws applicable to Buyer or Merger Sub or any such Person's properties or 
assets, except where the occurrence of any of the foregoing described in clauses (ii) or (iii) 
above, individually or in the aggregate, would not reasonably be expected to prevent or 
materially delay the consummation of the Merger. 

(b) Except for (A) the filing of a premerger notification and report form under 
the HSR Act and the expiration or early termination of the applicable waiting period thereunder; 
(B) any filings as may be required under the DGCL in connection with the Merger; (C) the 
consents or approvals of or registrations or filings with the FCC, any State PUC and any 
Municipal Franchising Authority having regulatory authority over the business of Buyer and its 
Subsidiaries as conducted in any given jurisdiction in connection with the transactions 
contemplated hereby; 0 any filings that may be required under securities Laws; and (E) such 
consents, approvals, notifications, registrations or filings the failure to obtain which, individually 
or in the aggregate, would not reasonably be expected to prevent or materially delay 
consummation of the Merger, no consent or approval by, or notification of or registration or 
filing with, any Governmental Entity is required in connection with the execution, delivery and 
performance by Buyer or Merger Sub of this Agreement or the consummation of the transactions 
contemplated hereby. 

Section 4.4 Disclosure Documents. 

None of the information supplied or to be supplied by Buyer or Merger Sub for inclusion 
or incorporation by reference in the Proxy Statement (including any amendments or supplements 
thereto) will, on the date the Proxy Statement is filed with the SEC or mailed to the Company's 
shareholders or at the time immediately following any amendment or suppIernent to the Proxy 
Statement or at the time the Company Stockholders' Meeting is held, contain any untrue 
statement of a material fact or omit to state any material fact required to be stated therein or 
necessary in order to make the statements therein, in light of the circumstances under which they 
are made, not misleading. 

Section 4.5 Brokers. 

Except for Jefferies & Company, Inc., no agent, broker, investment banker, person or 
firm acting on behalf of Buyer or Merger Sub or under the authority of Buyer or Merger Sub is 
or will be entitled to any broker's or finder's fee or any other commission or similar fee directly 
or indirectly from any of the parties hereto in connection with the Merger or any of the 
transactions contemplated hereby. 

Section 4.6 Litigation. 

There is no action, suit, investigation or proceeding pending against, or to the knowledge 
of Buyer, threatened against or affecting, Buyer or Merger Sub or any of their respective 
properties which, individually or in the aggregate, would reasonably be expected to impair the 
ability of Buyer or Merger Sub to perform its obligations hereunder, or prevent or materially 
delay the consummation of the Merger. 
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Section 4.7 Operations of Merger Sub. 

Merger Sub is a wholly owned subsidiary of Buyer, was formed solely for the purpose of 
engaging in the transactions contemplated hereby, has engaged in no other business activities and 
has conducted its operations only as contemplated by this Agreement. 

Section 4.8 Financing Wherewithal. 

Buyer will have at the Closing and at the Effective Time sufficient h d s  available to 
permit Buyer to perform all of its obligations under this Agreement and to consummate all of the 
transactions contemplated hereby. 

ARTICLE V 
CERTAIN COVENANTS 

Section 5.1 Conduct of Business. 

(a) From the date of this Agreement until the Closing, except as set forth on 
Section 5.1 of the Disclosure Letter, as expressIy permitted or required by this Agreement, as 
required by applicable Law or as otherwise consented to by Buyer in writing, the Company shall, 
and shall cause each of its Subsidiaries to, operate its business only in the ordinary course of 
business consistent with past practice and in compliance in all material respects with all 
applicable Laws, including the Communications Act of 1934, as amended, and the 
communications-related statutes of each state in which the Company or any of its Subsidiaries 
operates, and the implementing rules, regulations, orders, and policies of the FCC and each State 
PUC, and without limitation of the foregoing, shall use its commercially reasonable efforts to do 
the following: 

(i) Preserve intact the present organization of the Company and its 
Subsidiaries; 

(ii) keep available the services of the present officers and employees of 
the Company and its Subsidiaries; 

(iii) preserve the Company's and its Subsidiaries' goodwill and 
relationships with customers, suppliers, licensors, licensees, contcactors, Ienders and 
other Persons having significant business dealings with the Company and its 
Subsidiaries; 

(iv) continue all current sales, marketing and other promotional 
policies, programs and activities of the Company and its Subsidiaries; 

(v) maintain the assets of the Company and its Subsidiaries in good 
repair, order and condition; 

(vi) maintain the Company's and its Subsidiaries' insurance policies 
and risk management programs, and in the event of casualty, loss or damage to any assets 
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of the Company or any of its Subsidiaries, repair or replace such assets with assets of 
comparable quality, as the case may be; and 

(16) promptly notify Buyer of any material federal, state, local or 
foreign income or franchise and any other material suit, claim, contest, investigation, 
administrative or judicial proceeding or audit initiated against or with respect to the 
Buyer or any of its Subsidiaries in respect of any Tax matter. 

(b) Without limiting the generality of the foregoing, except as set forth on 
Section 5.1 of the Disclosure Letter, as expressly permitted or required by this Agreement or as 
required by applicable Law, the Company shall not, and shall not permit any of its Subsidiaries 
to, without the prior written consent of Buyer, directly or indirectly do any of the following: 

(i) knowingly cause or knowingly permit (to the extent that the 
Company or any of its Subsidiaries has any control over such action being taken) to be 
taken any act, event or change that would reasonably be expected to have a Company 
Material Adverse Effect; 

(ii) incur any indebtedness for borrowed money or assume, guarantee, 
endorse or otherwise as an accommodation become responsible for the obligations of any 
Person, in either case, other than capital lease obligations permitted within the limitations 
set forth in Section 5.1 (b)(viii) below; 

(iii) amend or otherwise change its certificate of incorporation or by- 
laws or equivalent organizational documents; 

(iv) declare, set aside or pay any dividend or other distribution with 
respect to any shares of capital stock of the Company or any of its Subsidiaries, other 
than dividends &om one Company Subsidiary to another Company Subsidiary or to the 
Company; 

(v) (A) split, combine or reclassify any shares of its capital stock, or 
issue' or authorize or propose the issuance of any other securities in respect of, in lieu of 
or in substitution for shares of its capital stock; fB) repurchase, redeem or otherwise 
acquire any shares of the capital stock of the Company or any of its Subsidiaries, or any 
securities convertible into or exercisable for any shares of the capital stock of the 
Company or any of its Subsidiaries; (C) issue or sell, or enter into any contract for the 
issuance or sale, of any shares of capital stock or securities convertible into or exercisable 
for shares of capital stock of the Company or any of its Subsidiaries (other than the 
issuance of shares of Common Stock upon the exercise of Warrants or Options 
outstanding on the date hereof in accordance with their terms in existence as of the date 
of this Agreement); or @) cause to become effective its 2006 Employee Stock Purchase 
plan; 

(vi) sell, assign, pledge, cncurnber, transfer or 0 t h e ~ i s e  dispose of any 
Company Registered IP or any other material asset of the Company or any of its 
Subsidiaries; 
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(vii) acquire (including, without limitation, by merger, consolidation, or 
acquisition of stock or assets) any interest in any Person or any assets, other than 
acquisitions of inventory, equipment and supplies in the ordinary course of business; 

(viii) incur any capital expenditures or commitments or additions to 
property, plant or equipment of the Company and its Subsidiaries (including IT 
Expenditures), except for capital expenditures, capital lease obligations or commitments 
or additions of at least $1,500,000 in the aggregate per calendar month (commencing 
October, 2006) fiom and after the date hereof as mutually agreed by the Company and 
Buyer (whether or not such expenditures, commitments or additions were heretofore 
planned by the Company); 

(ix) except in each case for regular annual salary increases or 
promotions in the ordinary course of business and except as specified in Section 5.1 of 
the Disclosure Letter, (A) increase the compensation of current or former directors, 
employees or consultants of the Company or any of its Subsidiaries (including any 
increase pursuant to any written bonus, pension, profit-sharing or other benefit or 
compensation plan, policy or arrangement or commitment) or (B) increase any such 
compensation or bonus payable to any officer, stockholder, director, consultant or agent 
of the Company or any of its Subsidiaries having an annual salary or remuneration in 
excess of $100,000, (C) take any action reasonably within its control to materially 
increase or decrease the total number of employees of the Company and its Subsidiaries 
in any functioning department of the Company and its Subsidiaries; (D) pay or commit to 
pay any retention, transaction bonus, severance or termination pay other than severance 
or termination pay that is required to be paid pursuant to the terms of any Plan; (E) enter 
into any employment, deferred compensation, consulting, severance or other similar 
agreement (or any amendment to any such existing agreement) with any current or 
former director, oficer, employee or consultant of the Company or any of its 
Subsidiaries; (F) adopt or make any commitment to adopt any additional employee 
benefit plan or other arrangement that would be a Plan if it were in existence on the date 
of this Agreement; (G) make any contribution to any Plan, other than (1) regularly 
scheduled mandatory contributions and (2) contributions (excluding discretionwy 
matching or profit sharing contributions) required pursuant to the terms thereof or 
applicable Law; (H) except as necessary so as to comply with subclause (Q below or 
Section 5.14(c), amend, extend or terminate (or make any commitments to amend, extend 
or terminate) any Plan, except for amendments required by applicable Law; (I) loan or 
advance any money or other property to my current or former director, officer or 
employee of the Company or any of its Subsidiaries other than advances of travel and 
entertainment expenses to current directors, officers and employees in the ordinary 
course; or (J) allow for the commencement of any new offering periods under the 
Company Employee Stock Purchase Plan. 

(x) change the independent public accountants of the Company and its 
Subsidiaries or, except as required by GAAP or applicable Law, change the accounting 
methods or accounting practices followed by the Company; 
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(xi) make or change any material Tax election, incur any material 
liability for Taxes other than in the ordinary course of business, adopt or change any 
accounting period or method; file an amended Tax Return, enter into any closing 
agreement, settlement, or compromise with respect to any Tax claim or assessment 
related to the Company or any of its Subsidiaries, knowingly surrender any right to claim 
a refund of Taxes, or consent to any extension or waiver of the limitation period 
applicable to any Tax claim or assessment relating to the Company or any of its 
Subsidiaries; 

(xii) enter into, amend, modify or consent to the termination of, or fail 
to perform any material obligation under, any Material Contract (including entering into 
any network or other agreements that cannot be terminated without penalty upon thirty 
days' or less notice), or amend, waive, modify or consent to the termination of the 
Company's or any Subsidiary's material rights with respect to any such Material 
Contract; 

(xiii) (x) pay, discharge, settle or compromise any material claim, action, 
proceeding or investigation for an amount in excess of $100,000 individually or $250,000 
in the aggregate, except to the extent reserved against in the most recent consolidated 
financial statements included in the Company SEC Reports filed prior to the date hereof 
(and existing as of the date hereof in accordance with GAAP); (y) settle, compromise or 
cancel any material debts owed to or claims held by them (including the settlement of any 
claims or litigation) except in the ordinary course consistent with past practice or (z) 
consent to the issuance of any injunction, decree, order or judgment restricting or 
otherwise affecting its business or operations; 

(xiv) enter into any new line of business; 

(xv) take any action that will create a requirement to make a filing, 
registration or application with, or seek the waiver, consent or approval of, the FCC, any 
State PUC or Municipal Franchising Authority or any other Governmental Entity other 
than in the ordinary course of the operation of the business, or discontinue or withdraw 
any authorized service or voluntary relinquish any Permits or Communications Licenses; 
or 

(xvi) knowingly take or agree in writing or otherwise take any of the 
actions described in (i) through (xv) above or any other action that would reasonably be 
expected to delay or prevent the satisfaction of any condition to closing set forth in 
Article VI. 

Section 5.2 Access and Information; Confidentiality. 

(a) From the date of this Agreement until the earlier of (i) the Closing and 
(ii) the termination of this Agreement in accordance with Article VII, the Company shall allow 
Buyer and its financing parties and their respective representatives to make such reasonable 
investigation of the business, operations and properties of the Company and its Subsidiaries, 
including environmental site assessments in respect of owned real property, as Buyer deems 
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reasonably necessary in connection with the transactions contemplated by this Agreement. Such 
investigation shall include reasonable access to the respective directors, officers, employees, 
agents and representatives (including legal counsel and independent accountants) of the 
Company and its Subsidiaries and their respective properties, books, records and commitments. 
The Company shall promptly furnish Buyer and its representatives with such financial, operating 
and other data and information and copies of documents with respect to the Company and its 
Subsidiaries or any of the transactions contemplated by this Agreement as Buyer shall fiom time 
to time reasonably request. The Company shall promptly advise Buyer orally and in writing if 
the Board of Directors of the Company has reason to believe that a change, effect, event, 
occurrence, state of facts or development constitutes a Material Difference or that a Company 
Material Adverse Effect has occurred or is reasonably likely to occur. A11 access and 
investigation pursuant to this Section 5.2 shall occw only upon reasonable notice and during 
normal business hours and shall be conducted at Buyer's expense and in such a manner as not to 
interfere with the normal operations of the business of the Company and its Subsidiaries. During 
the period prior to the Closing Date, the Company shall provide Buyer consolidated monthly 
balance sheets, statements of operations, stockholders' equity and cash flows within fifteen 
calendar days after the end of each month. 

(b) The parties hereto will hold any non-public information regarding the 
other parties, their Subsidiaries and their respective businesses in confidence in accordance with 
the terms of the Confidentiality Agreement. 

Section 5.3 Proxv Statement. 

(a) As promptly as practicable after the execution of this Agreement, but in no 
event later than ten (10) days after the date hereof (subject to the last sentence of this paragraph), 
the Company (in consultation with Buyer) shall prepare and the Company shall cause to be filed 
with the SEC a proxy statement (together with any amendments thereof or supplements thereto, 
the "Proxy Statement"). The Company will cause the Proxy Statement and all other documents 
it is responsible for filing in connection therewith to comply as to form in all material respects 
with all applicable provisions of applicable Law. The Company shall provide to Buyer the 
opportunity to review and comment on the initial preliminary Proxy Statement and all 
subsequent forms or versions of or amendments to the Proxy Statement and the Company shall 
take into good faith consideration all of Buyer's reasonable comments to each version of or 
amendment to the Proxy Statement. Buyer shall fiunish all information concerning it as may 
reasonably be requested by the Company in connection with the preparation of the Proxy 
Statement. Neither the initial preliminary or any subsequent version of, or any amendment or 
supplement to, the Proxy Statement will be filed by the Company without Buyer's prior written 
consent, which shall not be umeasonably delayed or withheld. 

(b) The Company shall notify Buyer promptly after receipt by the Company 
of any comments of the SEC on, or of any request by the SEC for amendments or supplements 
to, the Proxy Statement. The Company shall supply Buyer with copies of all correspondence 
between the Company or any of its representatives and the SEC with respect to the Proxy 
Statement. If at any time prior to the Effective Time, any event shall occur relating to the 
Company or any of its Subsidiaries or any of their respective officers, directors or Affiliates that 
should be described in an amendment or supplement to the Proxy Statement, the Company shall 
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inform Buyer promptly after becoming aware of such event. Whenever the Company learns of 
the occurrence of any event that should be described in an amendment of, or supplement to, the 
Proxy Statement, the parties shall cooperate to promptly cause such amendment or supplement to 
be prepared, filed with and cleared by the SEC and, if required by applicable Law, disseminated 
to the persons and in the manner required. 

Section 5.4 Company Stockholders' Meeting. 

The Company, acting through its Board of Directors, shall, as promptly as practicable 
following the execution of this Agreement, establish a record date for, duly call, give notice of, 
convene and hold a meeting of its stockholders for the purpose of voting upon the adoption of 
this Agreement (the "Company Stockholders' Meeting',"); provided that the Proxy Statement 
shall be mailed to Company stockholders no later than ten (1 0) days after the SEC has indicated 
that it has no M e r  comments to the Proxy Statement. Subject to Section 5.5(b), the Company 
shall, through its Board of Directors, (i) recommend to its stockholders adoption of this 
Agreement and include such recommendation in the Proxy Statement. Without limiting the 
generality of the foregoing, the Company's obligations pursuant to the first sentence of this 
Section 5.4 shall not be affected by, a n d  the Company shall proceed to convene and hold the 
Company Stockholders' Meeting notwithstanding, (i) the commencement, public proposal, 
public disclosure or communication to the Company of any Takeover Proposal or (ii) the 
withdrawal or modification by the Board of Directors of the Company or any committee thereof 
of such Board of Directors' or such committee's approval or recommendation of this Agreement, 
the Merger or the other transactions contemplated by this Agreement. 

Sectio115.5 Acuuisition F'ro~osals. 

(a) The Company shall, and shall cause its Affiliates, Subsidiaries, and its and 
each of their respective officers, directors, employees, consultants, fmancial advisors, attorneys, 
accountants and other advisors, representatives and agents (collectively, "Representatives") to, 
immediately cease and cause to be immediately terminated any discussions or negotiations with 
any parties that may be ongoing with respect to, or that are intended to or could reasonably be 
expected to lead to, a Takeover Proposal and to request the prompt return or destruction of all 
confidential information previously furnished to any such parties. The Company shall not, and 
shall cause its Affiliates, Subsidiaries and its and their respective Representatives not to, (i) 
directly or indirectly solicit, initiate, knowingly encourage or take any other action to knowingly 
facilitate (including by way of furnishing or disclosing information) any inquiries or the making 
of any proposal that constitutes or could reasonably be expected to lead to a Takeover Proposal; 
(ii) enter into any agreement, arrangement or understanding with respect to any Takeover 
Proposal (including any letter of intent, memorandum of understanding or agreement in 
principle) or enter into any agreement, arrangement or understanding (including any letter of 
intent, memorandum of understanding or agreement in principle) that requires, or is intended to 
or that could reasonably be expected to result in, the abandonment, termination or: the failure to 
consummate the Merger or any other transaction contemplated by this Agreement; (iii) initiate or 
participate in any way in any negotiations or discussions regarding, or furnish or disclose to any 
Person (other than a party to this Agreement) any information with respect to any Takeover 
~ r o ~ o s a i ;  or (iv) grant any waiver or release under any standstill or any similar agreement with 
respect to any class of the Company's equity securities; provided, however, that at any time prior 
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to the adoption of this Agreement by the Required Company Stockholders, in response to a bona 
fide written unsolicited Takeover Proposal received after the date hereof that the Board of 
Directors of the Company determines in good faith (after consultation with outside counsel and a 
financial advisor of nationally recognized reputation) constitutes, or would reasonably be 
expected to lead to, a Superior Proposal, and which Takeover Proposal was not, directly or 
indirectly, the result of a breach of this Section 5.5, the Company may, if its Board of Directors 
determines in good faith (after consulting with a financial advisor of nationally recognized 
reputation and outside counsel) that it is required to do so in order to comply with its fiduciary 
duties to the stockholders of the Company under applicable Law, and subject to compliance with 
Section 5.5(b), (x} fUmish information with respect. to the Company and its Subsidiaries to the 
Person making such Takeover Proposal (and its representatives) pursuant to a customary 
confidentiality agreement not less restrictive of such Person than the Confidentiality Agreement; 
provided that all such information has previously been provided to Buyer or is provided to Buyer 
prior to or concurrently with the time it is provided to such. Person, and (yl participate in 
discussions or negotiations with the Person making such Takeover Proposal (and its 
representatives) regarding such Takeover Proposal. 

(b) Neither the Board of Directors of the Company nor any committee thereof 
shall (i) (A) withhold, withdraw (or modifjl or change in a manner adverse to Buyer or Merger 
Sub), or publicly propose to withhold or withdraw (or modify or change in a manner adverse to 
Buyer or Merger Sub), the approval, recommendation or declaration of advisability by such 
Board of Directors or any such committee thereof of, this Agreement, the Merger or the other 
transactions contemplated by this Agreement or make any other public statement inconsistent 
with such recommendation or (B) recommend, adopt or approve, or publicly propose to 
recommend, adopt or approve, any Takeover Proposal (any action described in this clause (i) 
being referred to as a ''Company Adverse Recommendation Change") or (ii) approve or 
recommend, or propose to approve or recommend, or allow the Company or any of its 
Subsidiaries to execute or enter into, any letter of intent, memorandum of understanding, 
agreement in principle, merger agreement, acquisition agreement, option agreement, joint 
venture agreement, partnership agreement or other agreement constituting or related to, or that is 
intended to or would reasonably be expected to lead to, any Takeover Proposal (other than a 
confidentiality agreement referred to in and as permitted by Section 5.5(a)) (an "Acquisition 
Agreement") or that is intended to or that could reasonably be expected to result in the 
abandonment, termination or failure to consummate the Merger or any other transaction 
contemplated by this Agreement. Notwithstanding the foregoing, at any time prior to the 
adoption of this Agreement by the Required Company Stockholders, the Board of Directors of 
the Company may make a Company Adverse Recommendation Change in response to a Superior 
Proposal if such Board of Directors determines in good faith (after consultation with outside 
counsel and a financial advisor of nationally recognized reputation) that it is required to do so in 
order to comply with its fiduciary duties to the stockholders of the Company under applicable 
Law; provided however, that (i) no such Company Adverse Recommendation Change may be 
made if the Company failed to comply with this Section 5.5; (ii) no such Company Adverse 
Recommendation Change shall be made until after the third (3rd) Business Day follo\ving 
Buyer's receipt of written notice (a "Notice of Adverse Recommendation") from the Company 
advising Buyer that the Board of Directors of the Company intends to take such action and 
specifying the reasons therefor, including the terms and conditions of any Superior Proposal that 
is the basis of the proposed action by the Board of Directors and the identityties) of the Person or 



group making such Superior Proposal (it being understood and agreed that any amendment to the 
financial.tems or any other material term of such Superior Proposal shall require a new Notice 
of Adverse Recommendation and a new three (3) Business Day period) and representing that the 
Company has complied with this Section 5.5; (iii) during such three (3) Business Day period, the 
Company shall negotiate with Buyer in good faith to make such amendments to the terms and 
conditions of this Agreement as would enable the Company to proceed with its recommendation 
of this Agreement as so amended and not make a Company Adverse Recommendation Change; 
and (iv) the Company shall not make a Company Adverse Recommendation Change if, prior to 
the expiration of such three (3) Business Day period, Buyer makes a proposal to amend the terms 
and conditions of this Agreement that the Company's Board of Directors determines in good 
faith (after consultation with its outside counsel and with financial advisors of nationally 
recognized reputation) to be at least as favorable as the Superior Proposal after giving effect to, 
among other things, the payment of the Termination Fee set forth in Section 7.3 hereof. 

(c) Promptly on the date of receipt thereof, the Company shall advise Buyer 
orally and in writing of any request for information or any Takeover Proposal, and the terms and 
conditions of such request, Takeover Proposal, inquiry, discussions or negotiations, and the 
Company shall promptly on the date of receipt thereof provide to Buyer copies of any written 
materials received by the Company in connection with any of the foregoing, and the identity of 
the Person or group making any such request, Takeover Proposal or inquiry or with whom any 
discussions or negotiations are taking place. The Company agrees that it shall keep Buyer fully 
and promptly informed of the status and details (including amendments or changes or proposed 
amendments or changes) of any such request, Takeover Proposal or inquiry and keep Buyer fully 
and promptly informed as to the details of any information requested of or provided by the 
Company and as to the details of a 1  discussions or negotiations with respect to any such request, 
Takeover Proposal or inquiry. 

(d) Nothing contained in this Section 5.5 shall prohibit the Company from 
taking and disclosing to its stockholders a position contemplated by Rule 14e-2 or Rule 14d-9 
promulgated under the Exchange Act; provided, however, that in no event shall the Company or 
its Board of Directors or any committee thereof take, or agree or resolve to take, any action 
prohibited by Section 5.5fb). 

Section 5.6 Reasonable Best Efforts; Further Assurances. 

(a) Upon the terms and subject to the conditions set forth in this Agreement, 
including, without limitation, Section 5.6(b) hereof, each of the parties hereto will use its 
reasonable best efforts to take, or cause to be taken, all actions, and to do, or cause to be done, all 
lawful things necessary, proper or advisable to consllmmate and make effective the transactions 
contemplated by this Agreement as soon as practicable after the date hereof and to ensure that 
the conditions set forth in Article VI are satisfied, insofar as such matters are within its control, 
including, without limitation, the following: (i) making the requisite filings pursuant to the HSR 
Act; (ii) making all necessary notifications required by and filing all necessary applications with 
the FCC seeking the consent of the FCC to the transfer of the Permits and Communications 
Licenses issued by the FCC to the Company and each of its Subsidiaries in connection with the 
consummation of the transactions contemplated by this Agreement (the 'FCC Consentsy'); (iii) 
making all necessary notifications required by and filing all necessary applications with the State 
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PUCs seeking the consent of the applicable State PUC to the assignment of the Permits and 
Communications Licenses issued or granted by such State PUC to the Company or any of its 
Subsidiaries in connection with the consummation of the transactions contemplated by this 
Agreement (the "State PUC Consentsy'); and (iv) making all necessary notifications required by 
and filing all necessary applications with each Municipd Franchising Authority seeking the 
consent of the Municipal Franchising Authority to the transfer of the Permits and 
Communications Licenses issued by the Municipal Franchising Authority to the Company and 
each of its Subsidiaries in connection with the consummation of the tramstions contemplated 
by this Agreement (the ''Municipal Franchising Authority Consents"). Without b i t i n g  the 
generality ofthe foregoing, and subject to Section 5.2, the Company, on the one hand, and Buyer 
and Merger Sub, on the other hand, shall each furnish to the other such necessary information 
and reasonable assistance as the other party may reasonably request in connection with the 
foregoing. 

(b) In furtherance and not in limitation of the foregoing, each of the parties 
hereto will use its reasonable best efforts to (i) make or cause to be made the applications or 
filings required to be made by Buyer or the Company or any of their respective Subsidiaries 
under or with respect to the HSR Act or with respect to the FCC Consents, PUC Conscnts, ilnd 
Municipal Franchising Authority Consents, and to pay any fees due of it in connection with such 
applications or filings, within ten (10) days after the date hereof (but in the case of HSR filings, 
fifteen (1 5) days after the date hereof); and (ii) comply as expeditiously as practicable with any 
request under or with respect to the HSR Act or with respect to the FCC Consents and PUC 
Consents for additional information, documents or other materials received from the Federal 
Trade Commission, the Department of Justice, the FCC or any State PUC in connection with 
such applications or filings or the Merger and the other transactions contemplated by this 
Agreement. For purposes hereof; it is understood and agreed that Buyer arid its counsel will 
prepare the applications and related materials necessary to apply for the State PUC approvals and 
thereafter use its reasonable best efforts to file and prosecute such applications; and the 
Company's obligation hereunder with respect to seeking PUC approvals is to use its reasonable 
best efforts to cooperate with and assist Buyer in sucli process. Each party hereto shall promptly 
inform the others of any communications from any Governmental Entity regarding my of the 
transactions contemplated by this Agreement., Notwithstanding anything to the contrary 
contained in this Section 5.6, Buyer shall be under no obligation whatsoever to take any action 
requested by any Governmental Entity in order to consummate the Merger or other transactions 
contemplated by this Agreement, including, without limitation, making any divestiture of any 
asset or agreeing to any type of behavioral relief that a Governmental Entity may request that 
would require Buyer or its Subsidiaries (i) to forgo revenue through the provision of free or 
reduced rate services (measured by Buyer's or its Subsidiaries' standard rates) or otherwise of 
more than $1 0,000,000 over any three year period or (ii) to expend any amount that, when 
combined with any such forgone revenue, exceeds $10,000,000 in the aggregate. 

(c) Between the date hereof and the Closing Date, the Company shall, and 
shall cause its Subsidiaries to, maintain the validity of the Communications Licenses and comply 
in all material respects with d l  requirements of the Communications Licenses and the rules and 
regulations of the FCC, and State PUCs. The Company shall, and shall cause its Subsidiaries to, 
use reasonable best efforts to (a) refiain from taking any action that may jeopardize the validity 
of any of the Communications Licenses or result in the revocation, surrender or any adverse 
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modification of, forfeiture of, or failure to renew under regular terms, any of the 
Comrnunications Licenses; (b) prosecute with due diligence any pending applications with 
respect to the Communications Licenses, including any renewals thereofl, and (c) with respect to 
Communications Licenses, make all filings and reports and pay all fees necessary or reasonably 
appropriate for the continued operation of the businesses of the Company 'and its Subsidiaries, as 
and when such approvals, consents, permits, licenses, filings, or reports or other authorizations 
are necessary or appropriate. 

(d) The parties shall cooperate with each other in taking, or causing to be 
taken, all actions necessary to delist the Common Stock &om the Nasdaq National Market and 
terminate registration of the Common Stock under the Exchange Act;provided, that such 
delisting and termination shall not be effective until after the Effective Time. 

(e) Subject to Section 5.6(b), in case at any time after the Effective Time any 
.further action is necessary to carry out the purposes of this Agreement, each of the parties to this 
Agreement shall take or cause to be taken all such necessary action, including the execution and 
delivery of such M e r  instruments and documents, as may be reasonably requested by any 
party hereto for such purposes or otherwise to complete or perfect the transactions contemplated 
by this Agreement. 

(0 The Company shall reasonably cooperate with Buyer, to the extent 
reasonably requested by Buyer in connection with any third-party financing Buyer and Merger 
Sub may seek to obtain in order to fund the transactions contemplated by this Agreement, 
including without limitation: (i) reasonably cooperate in the preparation of any offering 
memorandum, private placement memorandum, prospectuses or similar documents; (ii) make 
senior management of the Company reasonably available for meetings and due diligence 
sessions; (iii) reasonably cooperate with prospective lenders, placement agents, initial purchasers 
and their respective advisors in performing their due diligence; (iv) if expressly authorized and 
requested by Buyer in writing to do so, enter into customary agreements with underwriters, 
initial purchasers or placement agents, provided that no such agreement shall have any effect or 
be binding on the Company unless and until the Effective Time; and (v) if expressly authorized 
and requested by Buyer in writing to do so, enter into or help procure pledge and security 
documents, landlord waivers, other definitive financing documents or other requested certificates 
or documents, including, without limitation, documents relating to the release of liens; provided 
that no such agreement, document, waiver or certificate shall have any effect or be binding on 
the Company unless and until the Effective Time; provided that none of the Company or any 
Subsidiary shall be required to pay any commitment or similar fee or incur any other liability in 
connection with any such third-party financing prior to the Effective Time, and,pmvided further 
that Buyer shall, promptly upon request by the Company, reimburse the Company for all 
reasonable out-of-pocket costs incurred by the Company or the Subsidiaries in connection with 
such cooperation. It is expressly understood and agreed that, notwithstanding mything to the 
contrary herein or elsewhere, neither Buyer nor Merger Sub nor any other Person shall have a 
claim against any of the Company, its Subsidiaries, its and their directors, officers, employees 
and advisers and Company stockholders and affiliates, and none of such Persons shall have any 
liability to any Person, based upon, resulting fiom or othenvise arising out of any compliance or 
non-compliance or breach or otherwise with or under the provisions of this Section 5.6(f), and 
none of Buyer or Merger Sub may raise any such compliance or non-compliance or breach as a 
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defense or mitigating factor or otherwise to any claim by the Company or its stockholders for 
breach of this Agreement. 

Section 5.7 Public Announcements. 

The parties agree to consult with each other before issuing any press release or making 
any public statement with respect to this Agreement or the transactions contemplated hereby and, 
except as may be required by applicable Law, will not issue any such press release or make any 
such public statement prior to such consultation. 

Section 5.8 Indemnification of Directors and Officers. 

(a) For not less than six years from and after the Effective Time, Buyei agrees 
to, and to cause the Surviving Corporation to, indemnify and hold harmless all past and present 
directors and officers of the Company ("Covered Persons") to the same extent such persons are 
indemnified as of the date of this Agreement by the Company pursuant to the Company's 
amended and restated certificate of incorporation and amended and restated by-laws and 
indemnification agreements, if any, in existence on the date of this Agreement for acts or 
omissions occurring at or prior to the Effective Time; provided, however, that Buyer agrees to, 
and to cause the Surviving Corporation to, indemnie and hold harmless such persons to the 
fullest extent permitted by applicable Law for acts or omissions occurring in connection with the 
approval of this Agreement and the consummation of the transactions contemplated hereby. 
Each Covered Person shall be entitled to advancement of expenses incurred in the defense of any 
claim, action, suit, proceeding or investigation with respect to any matters subject to 
indemnification hereunder, provided that any person to whom expenses are advanced undertakes, 
to the extent required by the DGCL, to repay such advanced expenses if it is ultimately 
determined that such person is not entitled to indemnification. Notwithstanding anything herein 
to the contrary, if any claim, action, suit, proceeding or investigation (whether arising before, at 
or after the Effective Time) is made against any Covered Person with respect to matters subject 
to indemni.fication hereunder on or prior to the sixth anniversary of the Effective Time, the 
provisions of this Section 5.8 shall continue in effect until the final disposition of such claim, 
action, suit, proceeding or investigation. 

(b) Immediately before the Closing, the Company or Buyer shall purchase, 
and Buyer and the Surviving Corporation shall provide to the Covered Persons, a fidly prepaid 
insurance and indemnification policy ("D&O Insurance") in amount and scope not materially 
less favorable in the aggregate than those in the D&O Insurance policy in effect on the date 
hereof, that provides coverage for events occurring on or before the Effective Time and that 
remains in effect until at least the sixth anniversary of the Effective Time. If such prepaid 
policies have been obtained prior to the Effective Time, Buyer shall, and shall cause the 
Surviving Corporation to, maintain such policies in full force and effect, and continue to honor 
the obligations thereunder. The Company represents that the current annual premiums paid by 
the Company in respect of D&O Insurance are as set forth in Section 5.8(b) of the Disclosure 
Letter. 

(c) The obligations under this Section 5.8 shall not be terminated or modified 
in such a manner as to affect adversely any indemnitee to whom this Section 5.8 applies without 
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the consent of such affected indemnitee (it being expressly agreed that the indemnities to whom 
this Section 5.8 apply and their respective heirs, successors and assigns shall be express third- 
party beneficiaries of this Section 5.8). In the event Buyer or the Surviving Corporation '(i) 
consolidates with or merges into any other Person and is not the continuing or surviving 
corporation or entity of such consolidation or merger or (ii) transfers all or substantially all of its 
properties and assets to any Person, then, and in each such case, proper provision shall be made 
so that such continuing or surviving corporation or entity or bansferee of such assets, as the case 
may be, shall assume the obligations set forth in this Section 5.8. 

(d) The provisions of this Section 5.8 are intended to be for the benefit of, and 
shall be enforceable by, each Covered Person or indemnitee and his or her heirs and 
representatives. 

Section 5.9 Expenses. 

Except for expenses arising out of the filing of a premerger notification and report form 
under the HSR Act with respect to the Merger (which such expenses shall be shared equally by 
Buyer and the Company) and as otherwise provided in Section 7.3, each party hereto shall bear 
its own fees, costs and expenses incurred in the pursuit of the transactions contemplated by this 
Agreement, including the fees and expenses of its respective counsel, financial advisors and 
accou1itmts. 

Section 5.10 Section 16 Compliance. 

Prior to the Effective Time, the Company shall take all such steps as may be required to 
cause to be exempt under Rule 16b-3 promulgated under the Exchange Act, any dispositions of 
shares of Common Stock (including derivative securities with respect to shares of Common 
Stock) that are treated as dispositions under such rule and result from the Merger or other 
transactions contemplated by this Agreement by each individual who is subject to the reporting 
requirements of Section 16(a) of the Exchange Act with respect to the Company and whose 
transactions are eligible for exemption under Rule 16b-3. 

Section 5.1 1 Supplemental Information. 

The Company shall give prompt notice to Buyer of (i) any written notice or other 
communication from any third party alleging that the consent of such third party is or may be 
required in connection with the transactions contemplated by this Agreement; (ii) any Company 
Material Adverse Effect or the occwrence of any event or events that would reasonably be 
expected to have, individually or in the aggregate, a Company Material Adverse Effect; (iii) the 
Company becoming aware of any facts, matters or circumstances that would cause any condition 
to the obligations of Buyer or Merger Sub to effect the Merger and the other transactions 
contemplated by this Agreement not to be satisfied; or (iv) the occurrence or existence of any 
event that would, or could with the passage of time or otherwise, make any representation or 
warranty contained herein (without giving effect to any exception or qualification contained 
therein relating to materiality or a Company Material Adverse Effect) untrue in my material 
respect; provided, however, that the delivery of notice pursuant to this Section 5.1 1 shall not 
limit or otherwise affect the remedies available hereunder to Buyer. 
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Section 5.12 Tax Mafters. 

To the extent permitted under applicable law, the parties hereto agree to treat the Option 
Cancellation Payments with respect to the Options pursuant to Sections 2.l(e) and 2.2(g) of this 
Agreement as being allocable to the portion of the Effective Date after the Effective Time and, 
accordingly, that any federal income tax deduction related to such payments shall be reflected on 
the Company's federd income Tax Return for the taxable period beginning on the day after the 
Effective Date (and in a consistent manner on any applicable state, local, or foreign income Tax 
Returns). 

Section 5.13 State Takeover Statutes: Rights Agreement. 

(a) Buyer, the Company and their respective Board of Directors shall (i) take 
all reasonable action necessary to ensure that no state takeover statute or similar statute or 
regulation is or becomes applicable to this Agreement, or the transactions contemplated by this 
Agreement and (ii) if any state takeover statute or similar statute becomes applicable to this 
Agreement or the transactions contemplated by this Agreement, t&e d l  reasonable action 
necessary to ensure that the transactions contemplated by this Agreement may be consummated 
as promptly as practicable on the terms contemplated by this Agreement and otherwise to 
minimize the effect of such statute or regulation on this Agreement or the transactions 
contemplated by this Agreement. 

(b) The Board of Directors of the Company shall take all action to the extent 
necessary in order to render the Rights Agreement inapplicable to the Merger and the other 
transactions contemplated by this Agreement. Except in connection with the foregoing sentence, 
the Board of Directors of the Company shall not, without the prior written consent of Buyer, 
(i) amend or waive any provision of the Rights Agreement; or (ii) take any action with respect to, 
or make any determination under, the Rights Agreement, including a redemption of the Rights, 
in each case in order to facilitate any Takeover Proposal with respect to the Company. 

Section 5.14 Emplovee Benefit Matters. 

(a) Buyer hereby agrees that it shall provide (or cause the Surviving 
Corporation to provide) health benefits to any employees of the Company and its Subsidiaries 
that are offered (and accept) continued employment by the Surviving Corporation, Buyer or its 
Subsidiaries under an arrangement substantially similar to that provided to Buyer's or its 
Subsidiaries' similarly-situated employees. 

(b) Employees of the Company and its Subsidiaries that are offered (and 
accept) employment with the Buyer and its Subsidiaries, and their eligible dependents, shall 
receive credit for d l  purposes (including, without limitation, for purposes of eligibility to 
participate, vesting, benefit accrual and eligibility to receive benefits) under any employee 
benefit plan, program or arrangement established or maintained by Buyer, the Surviving 
Corporation or any of their respective Subsidiaries for service accrued or, in accordance with 
policies in effect on the date hereof, deemed accrued prior to the Effective Time with the 
Company or any of its Subsidiaries to the extent that such service was credited under the 
analogous plan of the Company and its Subsidiaries; provided, however, that such crediting of 
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service shall not operate to duplicate any benefit or the funding of any such benefit and that in no 
event shall such service be required to be counted with respect to any equity incentive award or 
for purposes of benefit accrual under any defined benefit pension plan. In addition, for purposes 
of participation by employees of the Company and its Subsidiaries that are offered (and accept) 
continued employment with the Buyer, Surviving Corporation or their respective Subsidiaries, 
and their eligible dependents, in my medical plan of Buyer or its Subsidiaries, Buyer or its 
applicable Subsidiary shall waive any preexisting condition limitations to the extent waived 
under the applicable medical plan of the Company and, with respect to the plan year in which 
such employees first participate in such medical plan, shall credit such employees for any out-of- 
pocket expenditures, deductibles and employee contributions that were credited under any 
predecessor medical p h  of the Company or any of its Subsidiaries for such plan year. 

(c) Buyer hereby agrees that following the Effective Time it shall, or shall 
cause the Surviving Corporation and its Subsidiaries to, offer to pay, subject to receipt of a 
general release in customary form, severance benefits of two weeks base salary and health 
insurance benefits (with the terminated employee paying the employee's portion of the monthly 
health insurance premium) plus two weeks of base salary and such health insurance benefit for 
each fuZl or partial year (in excess of the first full year) of employment with the Company or 
any of its Subsidiaries to (i) management employees of the Surviving Corporation and its 
Subsidiaries whose employment with any of the Surviving Corporation, Buyer or any of their 
respective Subsidiaries is terminated by thc Surviving Corporation, Buyer or any of their 
respective Subsidiaries without cause within 90 days after the Closing Date and (ii) employees 
who terminate their employment with the Surviving Corporation, Buyer or any of their 
respective Subsidiaries within 90 days after the Closing Date whose continued employment is 
conditioned upon their accepting a reduction in base salary as in effect on the date hereof or their 
principal. place of employment being moved to a location more than 50 miles from their principal 
place of employment as of the date hereof. For purposes of determining the amount of their 
minimum severance benefits under this Section 5.14(c), employees of the Company and its 
Subsidiaries shall receive credit for all service accrued and, in accordance with policies in effect 
on the date hereof, deemed accrued prior to the Effective Time with the Company or any of its 
Subsidiaries. Notwithstanding the foregoing, an employee who is entitled under the WARN Act 
to notice of the termination of such employee's employment and who is terminated prior to the 
expiration of such notice period shall not be entitled to severance upon such termination except 
to the extent the amount of severance otherwise provided for herein with respect to such 
employee exceeds the amount payable to such employee in satisfaction of any WARN Act 
obligations (and the Company shall prior to Closing and to the extent permitted by Law amend 
any Plan or policy regarding severance as necessary in order to give effect thereto). 

(d) From and after the Effective Time, Buyer shall, and shall cause the 
Surviving Corporation and its Subsidiaries to, honor in accordance with their terms all contracts 
of the Company and its Subsidiaries as in effect immediately prior to the date hereof between the 
Company or any of its Subsidiaries and any current or former employees or directors of the 
Company or any of its Subsidiaries as well as any commitments of the Company or any of its 
Subsidiaries made after the date hereof and consented to by Buyer to any current employees or 
directors of the Company. 
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(e) During the period commencing on the date of this Agreement and ending 
on the Effective Time, the Company shall use reasonable best efforts to file any and all 
outstanding annual reports on Form 5500 in respect of the Plans with the United States 
Department of Labor ("DOL") under the DOL's Delinquent Filer Voluntary Compliance 
Program and shall deliver to Buyer any such filings for review and comment prior to submissi~n. 

ARTICLE VI 
CONDITIONS PRECEDENT 

Section 6.1 Conditions Precedent to Obligations of Each Party. 

The respective obligations of each party hereto to effect the Merger shall be subject to the 
fulfillment or satisfaction, prior to or on the Closing Date, of each of the following conditions 
precedent, any or all of which may be waived, in whole or in part, to the extent permitted by 
Section 8.4 and applicable Law: 

(a) Stockholder Approval. This Agreement shall have been adopted by the 
Required Company Stockholders. 

(b) No Order. No court of competent jurisdiction or other Governmental 
Entity shall have enacted, issued, promulgated, enforced or entered any order, decree, judgment, 
injunction or other ruling (whether ternporq, preliminary or permanent), in any case which is in 
effect and which prevents or prohibits consummation of the Merger. 

(c) m R .  Any applicable waiting period, together with any extensions 
thereof, under the HSR Act shall have expired or been terminated. 

(d) Other Governmentd Approvals. (i) All consents, approvals or orders of, 
authorizations of, or actions by the FCC, including the FCC Consents and (ii) all State PUC 
approvals under the Laws of the Requisite Jurisdictions to consummate the Merger and the other 
transactions contemplated hereby shall have been obtained; provided, however, that no such FCC 
Consent or State PUC approval shall impose or be conditioned upon Buyer's, Merger Sub's or 
their Affiliates' agreement to or compliance with any term, condition or restriction, or result in 
the waiver of rights asserted by any of the foregoing, that would reasonably be likely to be 
materially adverse to Buyer, Surviving Corporation or any of their Affiliates in the reasonable 
judgment of Buyer. 

Section 6.2 Conditions Precedent to Obligations of Buver and Merger Sub. 

The obligations of Buyer and Merger Sub to effect the Merger shall be subject to the 
fulfillment or satisfaction, prior to or on the Closing Date, of each of the following conditions 
precedent, any or all of which may be waived, in whole or in part, to the extent permitted by 
Section 8.4 and applicable Law: 

(a) Renresentations and Warranties. 

(i) Each of the Company's representations and warranties set forth in 
this Agreement shall have been true and correct on and as of the date of this Agreement 

- 4 0 -  
BOS 54921 3.1 1 



and, except where the failure or failures to be true and correct, individually or in the 
aggregate, would not reasonably be expected to have a Company Material Adverse 
Effect, each of the Company's representations and warranties set forth in this Agreement 
shall be true and correct (without giving effect for any materiality or Material Difference 
qualification) on and as of the Closing Date with the same effect as though such 
representations and warranties were made on and as of the Closing Date (except to the 
extent that such representations and warranties expressly relate to an earlier date, in 
which case such representations and warranties shall be true and correct as of such earlier 
date);provided, however, that the Company's representations and warranties set forth in 
Section 3.2 (Authority; Approvals), the second sentence of Section 3.7 and Section 3.17 
(Brokers) shall be true and correct on and as of the Closing Date with the same effect as 
though such representations and warranties were made on and as of the Closing Date. 

(ii) Notwithstanding the foregoing, if the Company notifies Buyer in 
writing (a "Misrepresentation Notice7') after the date hereof that one or more of the 
Company's representations and warranties set forth herein shall not have been true and 
correct on and as of the date of this Agreement, specifying in detail which representations 
and warranties were not so true and correct and disclosing all information necessary to 
make such representations and warranties so true and correct as well as all such 
additional information that Buyer may request in connection therewith, then the Buyer 
shall have twenty (20) Business Days from the date of such disclosure to elect to 
tcrrninate this Agreement. If Buyer so elects to terminate this Agreement, then this 
Agreement shall thereupon terminate, which termination shall for all purposes be deemed 
to be a termination in accordance with Section 7.1 (d)(i). If Buyer does not so elect to 
terminate this Agreement prior to the end of such twenty (20) Business Day period, then 
the failure of the representations and warranties the subject of a Misrepresentation Notice 
to be true and correct on and as of the date of this Agreement as described therein shall be 
deemed waived for all purposes hereof and the colldition set forth in Section 6.2(a)(i) 
above with respect to such representations and warranties shall be deemed satisfied. 
Each Misrepresentation Notice delivered to Buyer hereunder shall itself be a 
representation and warranty made by the Company to Buyer and Merger Sub for all 
purposes hereof and Buyer's and Merger Sub's obligation to effect the Merger shall be 
conditioned on the Misrepresentation Notice and all information delivered to Buyer in 
connection therewith being true and correct on and as of the date of the delivery thereof 
to Buyer. 

(b) Pending Orders. There shall not be pending before any wurt of competent 
jurisdiction, and no Governmental Entity shall have initiated any proceeding that is pending, 
seeking any order, decree, judgment, injunction or other ruling (whether temporary, preliminary 
or permanent) prohibiting the consummation of the Merger. 

(c) Governmental Ap~rovals. Each of the consents, approvals, orders, 
authorizations and actions referenced in Section 6.1 (d)(i) shall have become a Final Order. 

(d) Performance of Obii~ations. The Company shall have performed in all 
material respects and complied in all material respects with all agreements and conditions 
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contained in this Agreement (other than Section 5.6(f)) that are required to be performed or 
complied with by it prior to or at the Closing Date. 

(e) Closing Certificate. Buyer shall have received a certificate dated the 
Closing Date and signed by an authorized officer of the Company, certifying that the conditions 
specified in Sections 6.2(a) and 6.2(d) have been satisfied. 

(f) Comvanv Material Adverse Effect. Since the date of th is  Agreement, no 
Company Material Adverse Effect shall have occurred and be continuing. 

(g) Performance Measure. The Performance Measure shall have been at least 
$12,000,000. 

(h) FIRPTA Certificate. Buyer shall have received (i) certification from the 
Company, dated no more than thirty (30) days before the Effective Date and signed by a 
responsible corporate officer of the Company, that the Company is not, and has not been at any 
time during the five years preceding the date of such certification, a United States real property 
holding company, as defined in Section 897(c)(2) of the Code, and (ii) a copy of the notice of 
such certification provided by the Company to the IRS in accordance with the provisions of 
Treasury Regulations § 1.897-2(h)(2) and a certified mail receipt indicating the mailing of such 
notice. 

(i) Director Resignations. The Company shall have delivered to Buyer a 
resignation fiom each member of the Board of Directors of the Company or comparable body for 
each Subsidiary of the Company, which shall be effective as of immediately after the Effective 
Time, unless specified by Buyer no later than five Business Days prior to Closing. 

(j) m. The liens set forth on Section 6.26) of the Disclosure Letter shall 
have been released and all financial statements related to such liens shall have been terminated. 

Section 6.3 Conditions Precedent to Obligations of the Corn=. 

The obligations of the Company to effect the Merger shall be subject to the fulfillment or 
satisfaction, prior to or on the Closing Date, of each of the following conditions precedent, any 
or all of which may be waived, in whole or in part, to the extent permitted by Section 8.4 and 
applicable Law: 

(a) Remesentations and Warranties. Each of Buyer's and Merger Sub's 
representations and warranties contained in this Agreement (without giving effect to my 
"material" or "materiality" qualification on such representations and warranties) shall be true and 
correct on and as of the date of this Agreement and on and as of the Closing Date with the same 
effect as though such representations and warranties were made on and as of the Closing Date, 
except to the extent that such representations and warranties expressly relate to an earlier date, in 
which case such representations and warranties shall be as of such earlier date, except where the 
failure to be true and correct, individually or in the aggregate, would not reasonably be expected 
to have a material adverse effect on the ability of Buyer and Merger Sub to perform their 
respective obligations under this Agreement. 
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(b) Pefiomance of Obligations. Buyer and Merger Sub shall have performed 
in all material respects and complied in all material respects with all agreements and conditions 
contained in this Agreement that are required to be performed or complied with by them prior to 
or at the Closing. 

(c) Cbsing Certificate. The Company shall have received a certificate dated 
the Closing Date and signed by an authorized officer of Buyer, certifying that the conditions 
specified in Sections 6.3(a) and 6.3(b) have been satisfied. 

ARTICLE VII 
TERMINATION 

Section 7.1 Termination. 

This Agreement may be terminated and the Merger may be abandoned at any time prior 
to the Effective Time as follows: 

(a) by mutual written consent of Buyer and the Company; 

@) by either Buyer or the Company: 

(i) if this Agreement is not adopted by the Required Company 
Stockholders at the Company Stockholders' Meeting or any adjournment thereof at 
which this Agreement has been voted upon (if, in the case of the Company, it has not 
violated Sections 5.3,5.4 or 5.5); 

(ii) if the Merger shall not have been consummated by January 3 1, 
2007, (the "Termination Date"); provided, however, that the right to terminate this 
Agreement under this Section 7.1@)(ii) shall not be available to any party whose breach 
of any provision of this Agreement has been the cause of, or resulted in, the failure of the 
Merger to occur on or before the Termination Date; or 

(iii) if there shall be any final non-appealable order, decree, d i n g  or 
other action issued by a Governmental Entity permanently restraining, enjoining or 
othemise prohibiting consummation of the Merger;provided, however, that the right to 
terminate this Agreement pursuant to this Section 7.l(b)(iii) shall not be available to any 
party whose failure to fulfill any obligation under this Agreement has been a principal 
cause of or resulted in any such order, decree, ruling or other action. 

(c) by the Company: 

(i) if Buyer or Merger Sub (A) shall have breached any of the 
covenants or agreements contained in this Agreement to be complied with by Buyer or 
Merger Sub such that the closing condition set forth in Section 6.3@) would not be 
satisfied or (B) there exists a breach of any representation or warranty of Buyer or 
Merger Sub contained in this Agreement such that the closing condition set forth in 
Section 6.3(a) would not be satisfied, and, in the case of both (A) and (B), such breach is 
incapable of being cured by the Termination Date or is not cured by Buyer or Merger Sub 
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within twenty (20) Business Days after Buyer or Merger Sub receives written notice of 
such breach from the Company; 

(ii) or if, prior to the adoption of this Agreement by the Required 
Company Stockholders at the Company Stockholders' Meeting, (A) the Company's 
Board of Directors has received a Superior Proposal, @) the Company's Board of 
Directors determines in good faith, after consultation with a financial advisor of 
nationally recognized reputation and outside legal counsel, that such action is required to 
comply with the fiduciary duties of the Board of Directors to the Company's stockholders 
under applicable Law, (C) the Company has complied with Sections 5.3,5.4 and 5.5 and 
(D) at the time of such termination, Buyer has received the fee set forth in Section 7.3, 
provided that the Company's Board of Directors shall only be able to terminate this 
Agreement pursuant to this clause (ii) after three (3) Business Days following Buyer's 
receipt of written notice advising Buyer that the Company's Board of Directors is 
prepared to do so, and only if, during such three (3) Business Day period, the Company 
and its advisors shall have negotiated in good faith with Buyer to make such adjustments 
in the terms and conditions of this Agreement as would enablc the parties hereto to 
proceed with the transactions contemplated herein on such adjusted terms. 

(d) by Buyer: 

(i) if the Company (A) shall have breached any of the covenants or 
agreements contained in this Agreement to be complied with by the Company such that 
the closing condition set forth in Section 6.2(d) would not be satisfied or (B) there exists 
a breach of any representation or warranty of the Company contained in this Agreement 
such that the closing condition set forth in Section 6.2(a) would not be satisfied, and, in 
the case of both (A) and (B), such breach is incapable of being cured by the Termination 
Date or is not cured by the Company withiin twenty (20) Business Days after the 
Company receives written notice of such breach from Buyer or Merger Sub; or 

(ii) if, prior to the adoption of this Agreement by the Required 
Company Stockholders at the Company Stockholders' Meeting, (A) a Company Adverse 
Recommendation Change shall have occurred; (B) the Company shall have failed to 
include in the Proxy Statement the recommendation of the Board of Directors of the 
Company that its stockholders vote in favor of the Merger and the transactions 
contemplated hereby; (C) the Board of Directors of the Company fails publicly to 
reaffirm its recommendation of this Agreement, the Merger or the other transactions 
contemplated by this Agreement within ten (1 0) days after Buyer requests in writing that 
such recommendation or determination be reaffirmed; (D) a tender or exchange offer 
relating to any shares of Common Stock will have been commenced and the Company 
will not have sent to its security holders, within ten (10) days after the commencement of 
such tender or exchange offer, a statement disclosing that the Company recommends 
rejection of such tender or exchange offeer; (E) a Takeover Proposal is publicly 
announced, and the Company fails to issue, within ten (10) days after such Takeover 
Proposal is announced, a press release that re f i lms  the recommendation of the Board of 
Directors of the Company that its stockholders vote in favor of the Merger and the 
transactions contemplated hereby; or (F) the Company has breached any of its obligations 
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under Sections 5.3 or 5.4 to call, give notice of, convene and hold the Company 
Stockholders' Meeting and timely mail the Proxy Statement as contemplated thereby, 
which has not been cured (or is not capable of being cured) within ten (1 0) Business Days 
foIlowing receipt by the Company of written notice of such breach. 

Section 7.2 Effect of Termination and Abandonment. 

In the event of termination of this Agreement and the abandonment of the Merger 
pursuant to this Article VII, written notice thereof shall be given to the other parties hereto, and 
this Ageernent (other than as set forth in this Article VII and other than Sections 5.2(b) 
(Confidentiality), 5.7 (Public Announcements), 5.9 (Expenses), and Articles VIII and IX) shall 
become void and of no effect with no liability on the part of any party hereto (or of any of its 
respective directors, officers, employees, Affiliates, agents, legal and financial advisors or other 
representatives); provided, however, that except as otherwise provided herein, no such 
termination shall relieve any party hereto of any liability or damages resulting from any willful 
breach of this Agreement. If this Agreement is terminated and the Merger is abandoned pursuant 
to this Article VII, all confidential information received by Buyer or its representatives and 
Affiliates with respect to the Company, its Subsidiaries and their respective Affiliates shall be 
treated in accordance with the Confidentiality Agreement, which shall remain in 111 force and 
effect notwithstanding the termination of this Agreement. 

Section 7.3 Termination Fee. 

(a) If this Agreement shall be terminated pursuant to: 

(i) Section 7.l(b)(i), 7.l(b)(ii) or 7.l(d)(i) and (x) at any time after the 
date hereof and before such termination a Takeover Proposal shall have been publicly 
announced or otherwise communicated to the Company's Board of Directors and 
(y) within twelve (12) months of the termination of this Agreement, the Company enters 
into a definitive agreement with any third party with respect to a Takeover Proposal or 
any such transaction involving a Takeover Proposal is consummated; or 

( i )  Section 7.1 (c)(ii) or 7.1 (d)(ii) hereof, 

then the Company shall (1) in the case of termination pursuant to clause (i) of this Section 7.3(a), 
upon the consummation of a transaction referenced in clause (yl thcreof, (2) in the case of 
termination pursuant to Section 7.l(d)(ii), not later than the close of business on the Business 
Day following such termination, or (3) in the case of termination pursuant to Section 7.1 (c)(ii), 
on the date of such termination, pay Buyer a non-refundable fee in an amount equal to six 
million two hundred fifty thousand dollars ($6,250,000) (the 'Termination Pee"), payable by 
wire transfer of immediately available funds to an account designated in writing to the Company 
by Buyer. For purposes of this paragraph (a), "Takeover Proposal" shall have the meaning 
assigned to such term in Section 9.1, except that all references to "1 5%" shall be changed to 
"35%". 

(b) If this Agreement is terminated under any of the circumstances described 
in Section 7.3(a) (but with respect to Section 7.3(a)(i), without regard to whether any of the 
circumstances described in clause (y) thereof have occurred), the Company shall reimburse 
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Buyer for all its documented out-of-pocket fees and expenses up to a maximum amount of 
$1,250,000 (including attorney's fees and any commitment and other fees payable by Buyer 
under any fmancing commitment letter Buyer has secured) incwred in connection herewith and 
the transactions contemplated hereby (the "Company Expense Reimbursement Amount"), 
which reimbursement shall be made in cash by wire transfer of immediately available funds to an 
account designated in writing to the Company by Buyer, not later than the close of business on 
the fifth (5th) Business Day following such termination. Notwithstanding anything to the 
contrary in this Agreement, the parties hereby acknowledge that in the event that both the 
Termination Fee and the Company Expense Reimbursement Amount are paid by the Company 
pursuimt to this Section 7.3, the Termination Fee and Company Expense Reimbursement 
Amount shall be Buyer's and Merger Sub's sole and exclusive remedy for monetary damages 
under this Agreement. 

(c) If the Company fails to promptly pay the Termination Fee or the Company 
Expense Reimbursement Amount, and, in order to obtain such payment Buyer commences a suit 
that results in a judgment against the Company for the Termination Fee or the Company Expense 
Reimbursement Amount, the Company shall pay to Buyer its costs and expenses (including 
attorney's fees) in connection with such suit, together with interest on the amount of the 
Termination Fee at a rate equal to the prime rate announced from time to time by Wachovia 
Bank, National Association plus 3% per annum. 

ARTICLE MI1 
MISCELLANEOUS 

Section 8.1 Entire Agreement. 

This Agreement (including rhe annexes, exhibits and schedules hereto) and the 
Confidentiality Agreement set forth the entire understanding of the parties hereto with respect to 
the transactions contemplated hereby, and, except as set forth in this Agreement, there are no 
representations or warranties, express or implied, made by any party to this Agreement with 
respect to the subject matter of this Agreement and the Confidentiality Agreement. Except for 
the matters set forth in the Confidentiality Agreement, any and all previous agreements and 
understandings between or among the parties hereto regarding the subject matter hereof, whether 
written or oral, are superseded by this Agreement and the agreements referred to or contemplated 
herein. 

Section 8.2 Assiment  and Binding Effect: Third Partv Beneficiaries. 

(a) This Agreement shall not be assigned by any party hereto without the prior 
written consent of the other parties hereto;provided, however, that Buyer shaU be permitted to (i) 
assign this Agreement to any Affiliate of Buyer (provided that Buyer shaH remain liable for all of 
its obligations hereunder following such assignment) and (ii) from and after the Effective Time, 
grant a collateral security interest in its rights hereunder to its lenders. All the terms and 
provisions of this Agreement shall be binding upon and inure to the benefit of and be enforceable 
by the respective successors and assigns of the parties hereto. 
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(b) Except as provided in Section 5.8(c), nothing in this Agreement, express 
or implied, is intended or shall be construed to create any third-party beneficiaries of this 
Agreement; provided,-however, that from and after the Effective Time, the Stockholders, the 
Option Holders and the Warrant Holders shall be deemed third-party beneficiaries soIely for 
purposes of, and with respect to, the right to receive, respectively, the Common Stock 
Consideration, the Option Cancellation Payments and the Warrant CanceIlation Payments in 
accordance with Article 11. 

Section 8.3 Notices. 

Any notice, request, demand, waiver, consent, approval, or other communication which is 
required or permitted to be given to any party hereunder shall be in writing and shall be deemed 
given only if delivered to such party personally or sent to such party by facsimile transmission 
(promptly followed by a hard-copy delivered in accordance with this Section 8.3) or by 
registered or certified mail (return receipt requested), with postage and registration or 
certification fees thereon prepaid, addressed to the party at its address set forth below: 

If to Buyer, Merger Sub or the Surviving Corporation: 

Cavalier Telephone Corporation 
2134 West Laburnum 
Richmond, Virginia 23227 
Attn: Brad A. Evans, President 
Facsimile: 804.254.9029 

with a copy to: 

Edwards Angel1 Palmer & Dodge LLP 
1 11 Huntington Avenue 
Boston, Massachusetts 021 99 
Attn: Leonard Q. Slap 
Facsimile: 617.227.4420 

If to the Company: 

Talk America Holdings, Inc. 
6805 Route 202 
New Hope, Pennsylvania 18938 
Attn: Aloysius T. Lawn IV 
Facsimile: 21 5.862.1 960 

with a copy to: 

Baker & McKenzie LLP 
11 14 Avenue of the Americas 
New York, NY 10036 
Attn: Jonathan C. Stapleton 
Facsimile: 212.3 10.1 745 
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or to such other address or Person as any party hereto may have specified in a notice duly given 
to the other parties hereto as provided herein. Such notice, request, demand, waiver, consent, 
approval or other communication will be deemed to have been given as of the date so delivered, 
telecopied or mailed. 

Section 8.4 Amendment and Modification; Waiver. 

(a) This Agreement may be amended by the parties hereto by action taken by 
or on behalf of their respective Boards of Directors at any time prior to the Effective Time; 
provided, however, that, after approval of the Merger by the stockholders of the Company, no 
amendment may be made that, by Law, requires further approval by such stockholders. This 
Agreement may not be amended except by an instrument in writing signed by the parties hereto. 

(b) At any time prior to the Effective Time, Buyer and Merger Sub, on the one 
hand, and the Company, on the other hand, may (i) extend the time for the performance of any of 
the obligations or other acts of the other; (ii) waive any inaccuracies in the representations and 
-ties of the other contained herein or in any document delivered pursuant hereto; and 
(iii) waive compliance by the other with any of the agreements or conditions contained herein; 
provided, however, that after any approval of the Merger by the stockholders of the Company, 
there may not be any extension or waiver of this Agreement or any portion thereof which, by 
Law, requires firrther approval by such stockholders. Any such extension or waiver shall be 
valid only if set forth in an instrument in writing signed by the party or parties to be bound 
thereby, but such extension or waiver or failure to insist on strict compliance with an obligation, 
covenant, agreement or condition shall not operate as a waiver of, or estoppel with respect to, 
any subsequent or other failure. 

Section 8.5 Governing Law: Consent to Jurisdiction. 

(a) THIS AGREEMENT SHALL BE GOVERNED BY, AND CONSTRUED 
IN ACCORDANCE WITH, THE LAWS OF THE STATE OF DELAWARE WITHOUT 
GNING EFFECT TO THE CONFLICTS OR CHOICE OF LAW PROVISlONS THEREOF 
THAT WOULD GIVE RISE TO THE APPLTCATION OF THE DOMESTIC SUBSTANTIVE 
LAW OF ANY OTHER JUKISLIICTION. 

(b) All actions, suits and proceedings arising out of or relating to this 
Agreement shall be heard and determined exclusively in any Delaware state or federal court. 
The parties hereto hereby (a) submit to the exclusive jurisdiction of any state or federal court 
sitting in the State of Delaware for the purpose of any action, suit or proceeding arising out of or 
relating to this Agreement brought by any party hereto, arid (b) irrevocably waive, and agree not 
to assert by way of motion, defense, or otherwise, in any such action, suit, or proceeding, any 
claim that it is not subject personally to the jurisdiction of the above-named courts, that its 
property is exempt or Immune from attachment or execution, that such action, suit or proceeding 
is brought in an inconvenient forum, that the venue of such action, suit or proceeding is 
improper, or that this Agreement or the transactions contemplated hereby may not be enforced in 
or by any of the abo~e-named courts. 
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Section 8.6 Waiver of Jury Trial. 

EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY WAIVES ANY AND 
ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR 
RELATED TO THIS AGREEMENT OR THE CONFIDENTIALITY AGREEMENT OR BY 
THE TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY. 

section 8.7 Severability. 

If any term or other provision of this Agreement is determined to be invalid, illegal or 
incapable of being enforced by any rule of law or public policy, all other tenns and provisions of 
the Agreement shall remain in fi.111 force and effect. Upon such determination, the parties hereto 
shall negotiate in good faith to modify this Agreement so as to give effect to the original intent of 
the parties hereto to the fullest extent permitted by applicable Law. 

Section 8.8 Countemarts. 

This Agreement may be executed in one or more counterparts (including by facsixnilc), 
each of which shall be deemed an original, but all of which together shall constitute one and the 
same instrument. 

Section 8.9 Enforcement. 

The parties hereto agree that irreparable damage would occur in the event that any of the 
provisions of this Agreement were not performed in accordance with their specific terms or were 
otherwise breached. It is accordingly agreed that the parties hereto shall be entitled to an 
injunction or injunctions to prevent breaches of this Agreement and to enforce specificaIly the 
terms and provisions of this Agreement in any court in the United States or any state having 
jurisdiction, subject to Section 8.5(b), this being in addition to any other remedy to which they 
are entitled at law or in equity, 

Section 8.10 Non-Survival of Representations and Warranties. 

Notwithstanding anyhng to the contrary contained herein, no representations or 
warranties in this Agreement or in any instrument delivered pursuant to this Agreement shall 
survive the Effective Time, and only those covenants and agreements contained herein that by 
their terms are to be performed after the EEective Time shall survive the Effective Time. 

Section 8.1 1 Disclosure Letter. 

The representations and warranties contained in Article LII are qualified by reference to 
the Disclosure Letter. A matter set forth in one section of the Disclosure Letter need not be set 
forth in any other section of the Disclosure Letter so long as its relevance to the latter section of 
the Disclosure Letter or section of the Agreement is reasonably apparent on the face of the 
information disclosed in the Disclosure Letter to the person to which such disclosure is being 
made. The parties hereto agree that the Disclosure Letter is not intended to constitute, and shall 
not be construed as constituting, representations and m a n t i e s  of the Company except to the 
extent expressly provided in this Agreement. Buyer and Merger Sub acknowledge that (i) the 
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Disclosure Letter may include items or information that the Company is not required to disclose 
under this Agreement, (ii) inclusion of information in the Disclosure Letter shall not be 
construed as an admission that such information is material to the Company and (iii) without 
limitation of the foregoing, the information required to be disclosed by this Agreement and the 
dollar thresholds set forth herein shall not be used as a basis for interpreting the term, "Company 
Material Adverse Effect" or other similar terms in this Agreement. Similarly, in such matters 
where a representation or warranty is given or other information is provided, the disclosure of 
any matter in the Disclosure Letter shall not imply that any other undisclosed matter having a 
greater value or other significance is material. Buyer and Merger Sub further acknowledge that 
headings have been inserted on Sections of the Disclosure Letter for the convenience of 
reference only and shall not affect the construction or interpretation of any of the provisions of 
this Agreement or the Disclosure Letter. 

ARTICLE IX 
DEPINED TERMS; INTERPRETATION 

Section 9.1 Defined Terms. 

As used in this Agreement, the terms set forth below shall have the following meanings: 

(a) "Miiate" of a Person means any other Person who directly or indirectly 
through one or more intermediaries Controls, is Controlled by or is under common Control with 
such Person. 

(b) "Business Day" means a day other than Saturday or Sunday or a day on 
which banks are required or authorized to close in the State of Delaware. 

(c) "Capital Securities" means as to any Person that is a corporation, the 
authorized shares of such Person's capital stock, including all classes of common, preferred, 
voting and nonvoting capital stock, and, as to any Person that is not a corporation or an 
individual, the ownership or membership interests in such Person, including, without limitation, 
the right to share in profits and losses, the right to receive distributions of cash and property, and 
the right to receive allocations of items of income, gain, loss, deduction and credit and similar 
items from such Person, whether or not such interests include voting or similar rights entitling 
the holder thereof to exercise control over such Person. 

(d) "Code" means the Internal Revenue Code of 1986, as amended. 

(e) "Common Stock" means the common stock of the Company, par value 
$0.01 per share. 

(f) "Company Material Adverse Effect" means any event, change or effect 
regarding or affecting the Company and its Subsidiaries that has had, or would reasonably be 
expected to have, a material adverse effect on either: 

(A) the business, operation, financial condition, assets, liabilities or 
results of operations of the Company and its Subsidiaries, taken as a whole, other 
than such event, change or effect resulting from (i) changes in unbundled network 
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element availability and rates consistent and in accordance with the rules, 
regulations and Laws established, applied or implemented by the FCC or 
applicable State PUC's, (ii) occurrences, changes or conditions relating to or 
affecting the United States economy or securities or financial markets generally or 
the industries in which the Company operates that in either case do not 
disproportionately affect the Company and its Subsidiaries relative to similarly 
situated companies, (iii) the announcement or consummation of this Agreement, 
the Merger or the transactions contemplated hereby or compliance with the terms 
hereof, (iv) changes in applicable Laws or the application thereof after the date 
hereof that do not disproportionately affect the Company and its Subsidiaries 
relative to similarly situated companies, (v) changes in GAAP after the date 
hereof or (vi) any action taken by Buyer or its Affiliates with respect to the 
transactions contemplated hereby or with respect to the Company or its 
Subsidiaries, including Buyer's unreasonably withholding its consent to the 
Company's taking any action otherwise prohibited under Section S.l(b)(vii), (xii) 
or (xiii); or 

(B) the ability of the Company to perform its obligations under this 
Agreement or to consummate the transactions contemplated hereby. 

(g) "Conf~dentiality Agreement" means the letter agreement, dated as of 
July 19,2006 between the Company and Buyer, as &ended by the Company's email 
correspondence to Buyer dated August 14,2006. 

(h) "Control" means the direct or indirect possession of the power to elect at 
least a majority of the Board of Directors or other governing body of a Person through the 
ownership of Capital Securities, by contract or otherwise or, if no such governing body exists, 
the direct or indirect ownership of 50% or more of the Capital Securities of a Person. 

(i) "Enc~mbrances~' means Liens, security interests, deeds of trust, 
encroachments, reservations, orders of Governmental Entities, decrees or judgments of any kind, 

(j) "Environmental Laws" means all applicable Laws relating to protection 
and clean-up of the environment and activities or conditions related thereto, including those 
relating to the generation, handling, disposal, transportation, Release, Remediation of, or 
exposure of Persons to Hazardous Substances. 

(k) "ERISA means the Employee Retirement Income Security Act of 1974, 
as amended, and all Laws promulgated pursuant thereto or in connection therewith. 

(1) "ERISA Affiliate" means, with respect to any Person, (i) a member of any 
"controlled group" (as defined in Section 414(b) of the Code) of which that Person is also a 
member; (ii) a trade or business, whether or not incorporated, under common control (within the 
meaning of Section 414(c) of the Code) with that Person; or (iii) a member of any affiIiated 
service group (within the meaning of Section 414(m) of the Code) of which that Person is also a 
member, any of which includes or included the Company or a Subsidiary of the Company. 
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(m) "Final Order" means an action or decision that has been granted by the 
F.C,C or apy State PUC or Municipal Franchise Authority as to which (a) no request for a stay or 
similar request is pending, no stay is in effect, the action or decision has not been vacated, 
reversed, set aside, annulled or suspended and any deadline for filing such request that may be 
designated by statute or regulation has passed; 0) no petition for rehearing or reconsideration or 
application for review is pending and the time for the filing of any such petition or application 
has passed; (c) neither the FCC nor the issuing State PUC or Municipal Franchise Authority, as 
appropriate, has the action or decision under reconsideration on its own motion and the time 
within which it may effect such reconsideration has passed; and (d) no appeal is pending, 
including other administrative or judicial review, or in effect and any deadline for filing any such 
appeal that may be designated by statute or rule has passed. 

(n) "GAAP7' means United States generally accepted accounting principles. 

(0) "Governmental Entity" means any United States or other national, state, 
municipal or local government, domestic or foreign, any subdivision, agency, entity, commission 
or authority thereof, or any quasi-governmental or private body exercising any regulatory, 
taxing, importing or other governmental or quasi-governmental authority. 

(p) bbHazardons Substances" means any and d l  hazardous or toxic 
substances, wastes or materials, any pollutants, contaminants or dangerous materials (including, 
without limitation, polychlorinated biphenyls, asbestos, volatile and semi-volatile organic 
compounds, oil, petroleum products and fractions, and any materials which include hazardous 
constituents or become hazardous, toxic, or dangerous when their composition or state is 
changed), or any other similar'substances or materials which are included under or regulated by 
any Environmental Laws. 

(cj) "Intellectual Property" means any and all of the following in the United 
States or any other jurisdiction throughout the world: (i) all inventions (whether patentable or 
unpatentable and whether or not reduced to practice), all improvements thereto, and all patents 
and patent rights, patent applications, and patent disclosures, together with all reissuances, 
continuations, continuations-in-part, revisions, amendments divisionals, extensions, and 
reexaminations thereof (collectively, "Patents"); (ii) all trademarks, service marks, designs, 
trade dress, logos, slogans, trade names, business names, corporate names, and Internet domain 
names, together with all translations, adaptations, derivations, and combinations thereof, whether 
registered or unregistered, all applications, registrations, and renewals in connection therewith, 
and all goodwill associated with any of the foregoing (collectively, "Marks"); (iii) all works of 
authorship, copyrights, and moral rights, and all applications, registrations, and renewals in 
connection therewith (collectively, "Copyrights"); (iv) all trade secrets and confidential 
information (including ideas, research and development, know-how, compositionsy technical 
data, designs, drawings, specifications, customer and supplier lists, pricing and cost information, 
and business and marketing plans and proposals), technologies, processes, formulae, algorithms, 
architectures, layouts, look-and-feel, designs, specifications, and methodologies, in each case 
that derives economic value (actual or potential) fiom not being generally known to other 
Persons who can obtain economic value fiom its disclosure or use, excluding any Patents or 
Copyrights that may cover or protect any of the foregoing (collectively, "Trade Secrets"); (v) all 
sohare ,  including source code, executable code, data, databases, Web sites, firmware, and 
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related documentation (collectively, "Software"); and (vii) all other proprietary, intellectual or 
industrial property rights of any kind or nature that do not comprise or are not protected by 
Patents, Marks, Copyrights, Trade Secrets or Software. 

(r) "IT Expenditures" means any capital expenditures or commitments or 
additions, whether tangible or intangible, relating to or arising out of the Company's or any of its 
Subsidiaries' information technology infrastructure (including, without limitation, network 
software and hardware, back-office systems and related items), but does not include software 
development costs. 

(s) "knowledge of the Company" or "to the Company's knowledge'' or 
similar words means the current actual knowledge, after due inquiry, of any of the individuals 
listed in Section 9.1 (s) of the Disclosure Letter. 

(t) "Laws" means all foreign, federal, state and local constitutions, statutes, 
laws, ordinances, regulations, rules, resolutions, orders, determinations, writs, injunctions, 
awards (including, without limitation, awards of any arbitrator), judgments and decrees 
applicable to the specified Persons. 

(u) "Letter of Transmittar means (i) a letter of transmittal in customary 
form (which shall specify that delivery shall be effected, and risk of loss and title to the 
Certificates shall pass, only upon proper delivery to the Paying Agent by a Stockholder or a 
Warrant Holder, as the case may be, of his, her or its Certificates in accordance with the 
instructions thereto), together with (ii) the instructions thereto for use in effecting the surrender 
of the Certificates in exchange for the consideration contemplated to be paid pursuant to this 
Agreement, each in form and substance reasonably acceptable to Buyer and the Company. 

(v) "Liens" means any mortgage, pledge, lien, conditional or installment sale 
agreement, encumbrance, covenants, conditions, restrictions, charge or other claims or interests 
of third parties of any kind. 

(w) "Material Differencey' means with respect to a representation and 
warranty so qualified, any Undisclosed Conditions with respect to such representation and 
warranty that, when added to the amount of all Undisclosed Conditions of all other 
representations and warranties so qualified, equals or exceeds $7,500,000. 

(x) "Municipal Franchising Authority" means any municipal Governmental 
Entity with authority over the Company and its Subsidiaries. 

(y) "Option Cancellation Payment" means, with respect to each Option, an 
amount equal to the product of (i) the number of shares of Common Stock subject to such 
Option, multiplied by (ii) (x) the Common Stock Consideration, minus (yl the per share exercise 
price of the Option. 

(2) "Option Holder7' means a Person holding Options. 

(aa) "Options" means the issued and outstanding options to purchase shares of 
Common Stock granted pursuant to a Stock Plan. 
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(bb) "Paying Agent" means a financial institution selected by Buyer, which is 
reasonably acceptable to the Company, and which has been appointed to act as agent for the 
holders of shares of Common Stock and Warrants in connection with the Merger and to receive 
the h d s  to which such holders shall become entitled pursuant to Article 11. 

(CC) "Performance Measure" means the consolidated operating income of the 
Company and its consolidated Subsidiaries for the Company's fiscal quarter ending September 
30,2006 as included in the Company's consolidated financial statements included in its 
Quarterly Report for the quarter ending September 30,2006 and filed with the SEC, the 
amounts of each of the following included in such operating income for such quarter: 

(i) depreciation and amortization, stock-based compensation expense and losses 
on the sale of property and equipment; 

(ii) all legal, accounting and financial advisor fees (including any fairness opinion 
fees) and expenses incurred in the preparation, negotiation, approval or 
performance of this Agreement or otherwise in connection herewith; 

(iii) any amounts that may be required to be accrued by reason of the execution of 
this Agreement or the transactions contemplated hereby; 

(iv) any expenses or charge related to the impairment of assets or goodwill; 

(v) any charges or accruals related to any minimum contractual commitments; and 

(vi) any charges or accruals related to the reconciliation of NT Corporation 
network cost accruals; 

minus the amount of any gains on the sale of property and equipment included in such operating 
income for such quarter. 

(dd) "Person" means any individual, corporation, partnership, limited 
partnership, limited liability company, trust, business trust, joint stock company, unincorporated 
association, joint venture, Governmental Entity or other entity or organization. 

(ee) "ReIease" when used in connection with Hazardous Substances, has the 
meaning ascribed to that term in 42 U.S.C. 5 9601(22). 

(ff) "Remediation" means (a) any remedial action, response or removal as 
those terms are defined in 42 U.S.C. $9601; or (b) any "corrective action" as that term has been 
construed by Governmental Entities pursuant to 42 U.S.C. § 6924. 

(gg) "Requisite Jurisdictions" means Delaware, Georgia, Maryland, 
Michigan, New York, Ohio, Pennsylvania and Virginia and each other state where the failure to 
obtain the requisite State PUC approval would materially disrupt or interfere with Buyer's, the 
Surviving Corporation's or their respective Subsidiaries' businesses or operations or otherwise 
subject any of them to fines or other material sanctions. 
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(hh) "Restricted Stock" means any outstanding share of Common Stock 
issued,by the Company pursuant to a Stock Plan or otherwise that is subject to vesting or other 
ownership or transfer restrictions imposed by the Company (other than transfer restrictions 
pursuant to federal or state securities laws). 

(ii) "Ftights" means, collectively, the rights issued under the Rights 
Agreement. 

(jj) "Rights Agreement" means the Rights Agreement, dated as of August 19, 
1999, as amended, by and between the Company and Stocktrans, Inc., as the successor rights 
agent thereunder. 

(kk) "Securities Act" means the Securities Act of 1933, as amended. 

(11) "StockhoIder" means any holder of record of shares of Common Stock 
immediately prior to the Effective Time. 

(mrn) "Stock Plan(s)" means the Company's 1998 Long Term Incentive Plan, 
2000 Long Term Incentive Plan, 2001 Long Term Incentive Plan, 2003 Long Term Incentive 
Plan, 2005 Incentive Plan and the Restated Access One Communications Corp. 1999 Stock 
Option Plan, Options disclosed in Section 3.3(d) of the Disclosure Letter not granted under one 
or more of the aforementioned plans and the Talk America Employee Stock Purchase Plan. 

(nn) "Subsidiary" of any Person means another Person under the Control of 
such Person. 

(00) "Superior Proposal" means a bonaJide written Takeover Proposal 
(except that references in the definition of 'Takeover Proposal" to "1 5 %  should be replaced by 
"50%), on terms that the Company's Board of Directors determines in good faith (after 
consultation with its financial advisors and taking into &count all of the terms and conditions of 
the Takeover Proposal and this Agreement deemed relevant by the Board, including any 
termination or break-up fees, conditions to and expected timing and risks of consummation and 
the ability of the party making such proposal to obtain financing for such Takeover Proposal, and 
taking into account all legal, financial, regulatory and other aspects of the proposal) would result 
in a transaction that is more favorable, from a financial point of view, to holders of the Common 
Stock than the Merger. 

(pp) "Takeover Proposal" means, other than the transactions contemplated by 
this Agreement, any offer or proposal, or any indication of interest from any Person or group 
relating to any (i) direct or indirect acquisition or purchase of a business that constitutes 15% or 
more of the net revenues, net income or assets of the Company or its Subsidiaries, taken as a 
whole; (ii) direct or indirect acquisition or purchase of 15% or more of the voting power of the 
Company; (iii) tender offer or exchange offer h t ,  if consummated, would result in any Person 
beneficially owning 15% or more of the voting power of the Company; or (iv) merger, 
consolidation, business combination, recapitalization, liquidation, dissolution or similar 
transaction involving the Company or any of its Subsidiaries. 
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(qq) "Tax" (and, with correlative meaning, "Taxes" and "Taxable") means any 
md,.allUgited States federal, state, local, or foreign taxes, charges, fees, duties, levies, 
deficiencies or other assessments of whatever kind or nature, including without limitation all net 
income, gross income, profits, gross receipts, excise, value added, real or personal property, 
sales, ad valorem, withholding, social security, social insurance, retirement, employment, 
unemployment, minimum estimated, severance, stamp, property, occupation, environmental, 
windfall profits, use, service, net worth, payroll, franchise, license, gains, customs, transfer, 
recording and other taxes, fees, assessments or charges of any kind whatsoever, imposed by any 
taxing authority, including any liability therefor for a predecessor entity or as a transferee under 
Section 6901 of the Code or any simildr provision of applicable United States federal, state, 
local, or foreign law, as a result of U.S. Treasury Regulation 81.1502-6 or any similar provision 
of federal, state, local or foreign applicable law, or as a result of any Tax sharing or similar 
agreement, together with any interest, penalties or additions to tax relating thereto. 

(rr) 'Tax Return" means any return, declaration, report, claim for refimd, 
information return, or statement, and any schedule, attachment, or amendment thereto, including 
without limitation any consolidated, combined, or unitary return or other document and any 
schedule, attachment, or amendment thereto, filed or required to be filed by any taxing authority 
in connection with the determination, assessment, collection, imposition, payment, refimd or 
credit of any United States federal, state, local, or foreign Tax or the administration of the laws 
relating to any Tax. 

(ss) "Undisclosed Conditions" means with respect to any representation or 
warranty qualified by a "Material Difference" standard, a loss, liability, obligation or out-of- 
pocket cost to or of the Company or any of its Subsidiaries in excess of the amount of any 
established reserve specified on the June 30 Balance Sheet or other work papers disclosed or 
otherwise made available to Buyer with respect to the subject matter of such representation and 
warranty that would have to be disclosed in such representation and warranty in order for such 
representation and warranty to be true and correct as written without regard to such qualification. 

(tt) "WARN Act" means The Worker Adjustment and Retraining Notification 
Act, as amended. 

(uu) "Warrant Cancellation Payment7' means, with respect to each Warrant, 
the product of (i) the number of shares of Common Stock subject to such Warrant immediately 
prior to the Effective Time, multiplied by (ii) (x) the Common Stock Consideration, minus (y) 
the per share exercise price of the Warrant. 

(w) "Warrant Holder" means a Person holding Warrants. 

(ww) "Warrants" means the issued and outstanding warrants to purchase shares 
of Common Stock. 

Section 9.2 Terms Defined Elsewhere. 

The following terms are defmed elsewhere in this Agreement, as indicated below: 
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2005 Balance Sheet .......................................................................... Section 3.5(c) 
Acqujsition Agreement ................................................................... Sectian 5.5@) 
Agreement ........................................................................................ Preamble 
Buyer ................................................................................................ .I+ eamble 
Cer%cate of Merger ...................................................................... Section 1.2 
Certificates ....................................................................................... Section 2.2@) 
Closing .... .......................................................................................... Section 1.2 
Closing Date ...................................................................................... Section 1.2 
Common Stock Consideration ........................................................ Section 2.1@) 
Communications Licenses ............................................................... Section 3.12@) 
Company .......................................................................................... Preamble 
Company Adverse Recommendation Change .............................. Section 5.5(b) 
Company Board .............................................................................. Section 3.2(b) 
Company Expense Reimbursement Amount ............................... Section %3@) 
Company Registered Copyrights .................................................... Section 3.13(a) 
Company Registered LP ................................................................... Section 3.13(a) 
Company Registered Marks ......................................................... Section 3.13(a) 
Company Registered Patents ......................................................... Section 3.13(a) 
Company SEC Reports ................................................................... Section 3.5(a) 
Company Stockholders' Meeting ...................................... A n  5.4 
Copyrights ....................................................................................... Section 9.1(r) 
Covered Persons .............................................................................. Section 5.8(a) 
D&O Insurance ................................................................................ Section 5.6(b) 
Department of Labor ....................................................................... Section 5.14rd) 
DGCL ............................................................................................... J ~ t r o d u ~ u n  
Disclosure Letter ............................................................................. Article 3 
Dissenting Shares ............................................................................ e n  2.4(a) 
Effective Date .................................................................................. Section 1.2 
Effective Time .................................................................................. Section 1.2 
Exchange Act ................................................................................... Section 3.5fa) 
FCC .................................................................................................. Section 3.4(b) 
FCC Consents .................................................................................. Section 5.6(a) 
HSR Act ........................................................................................... Section 3.4@) 
Inbound License Agreements ........................................................ Section 3.13(d) 
Indemnified Parties ......................................................................... Section 5.8ra) 

.................................................................... June 30 Balance Sheet Section 3.5(c) 
Marks ............................................................................................... Section 9.1(r) 
Material Contract .......................................................................... S e n  3.9(a) 
Merger .............................................................................................. Jntroduction 

...................................................................................... Merger Sub Preamble 
Misrepresentation Notice ............................................................... S e n  6.2(a) (i) 
Municipal Franchising Authority Consents ................................. Section 5.6(a) 

.............................................. Notice of Adverse Recommendation Section 5.5@) 
....................................................................................... NQDC Plan Section 3.150) ...................................................... Outbound License Agreements Section 3.130 

Patents ............................................................................................ e o n  9.1(r) 
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Permits ............................................................................................. Section 3.12@) 
Plan .............................................. ...................................................... Section 3.1S(b) 
Preferred Stock ............................................................................... Section 3.3(a) 
Proxy Statement ............................................................................... Section 5.3(a) 
Representatives ....................................................... ...................... Section 5.5(a) 
Required Company Stockholders ................................................... Section 3.2(c) 
Sarbanes-Oxley Act ................. ........................................... ............ Seerion 3.5(4 
SEC ................................................................................................... e o n  3.5(a) 
Series A Preferred Stock ................................................................ Secrion 3.3(c) 
Software ........................................................................................... e n  9.1 (r) 
State PUC ......................................................................................... Section 3 . 4 0  
State PUC Consents ........................................................................ Section 5.6(a) . . Sumvlng Corporation .................................................................... Section 1.1 
Termination Date ............................................................................ Section 7.1@)@ 
Termination Fee ............................................................................... Section 7.3(a)(ii) 
Trade Secrets .................................................................................... Section 9.1 (r) 

Section 9.3 Internretation. 

(a) The parties hereto and their respective counsel have participated jointly in 
the negotiation and drafting of this Agreement. In the event an ambiguity or question of intent or 
interpretation arises, this Agreement shall be construed as drafted jointly by the parties hereto 
with the advice and participation of counsel and no presumption or burden of proof shall arise 
favoring or disfavoring any party hereto by virtue of the authorship of any of the provisions of 
this Agreement. 

(b) For purposes of this Agreement: (i) the headings contained in this 
Agreement are for reference purposes only and shall in no way modify or restrict any of the 
terms or provisions hereof; (ii) except as expressly provided herein, the terms "include," 
"includes" or c'iicluding" are not limiting; (iii) the words "hereof" and "herein" and words of 
similar import shall, unless otherwise stated, be construed to refer to this Agreement as a whole 
and not to any particular provision of this Agreement; (iv) article, section, paragraph, exhibit, 
annex and schedule references are to the articles, sections, paragraphs, exhibits, annexes and 
schedules of this Agreement unless otherwise specified; (v) the meaning assigned to each term 
defined herein are equally applicable to both the singular and the plural forms of such term, and 
words denoting any gender include all genders; (vi) a reference to any party to this Agreement or 
any other agreement or document include also such party's successors and permitted assigns; 
(vii) a reference to any Laws or other legislation or to any provision of any Law or legislation 
shall include any amendment to, and any modification or re-enactment thereof, any provision 
substituted therefor and all regulations and statutory instruments issued thereunder or pursuant 
thereto; (viii) all references to "$"or "dollars" are references to United States dollars; and (ix) 
capitalized terms used and not defined in the exhibits, annexes and schedules attached to this 
Agreement are used with the respective meanings ascribed thereto as set forth in this Agreement. 

[Signature Page Follows] 
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The parties hereto, intending to be legally bound hereby, have duly executed this 
Agreement and Plan of Merger as of the date first above written. 

TALK AMERICA HOLDINGS, INC. 

By: 
Name: 
Title: 

CAVALIER TELEPHONE CORPORATfON 

By: 
Name: Brad A. Evans 
Title: President 

CAVALIER ACQUISITION CORP. 

By: 
Name: Brad A. Evans 
Title: President 



EXHIBIT C 
Management Biographies 



Cavalier Telephone Management Team 

Brad Evans - President, CEO 
Brad Evans has been one of the telephone industry's leading entrepreneurs and visionaries 
beginning in the late 1980s with his founding of City Signal Inc. City Signal was one of the 
nation's leading competitive access providers building large fiber networks in twelve markets. 

In the mid-1990s, City Signal became Michigan's first Competitive Local Exchange provider 
(CLEC) and was subsequently merged with Brooks Fiber. In 1996, Evans founded Phone 
Michigan, which focused on providing local dial tone, high-speed data and interactive video 
services to educational institutions and other high-end consumers. Phone Michigan was 
Michigan's fastest growing CLEC at the time of its merger with Ovation Communications. In 
1998, Evans started Cavalier Telephone to provide local and long distance telephone service 
along with high speed DSL and fiber optic wholesale services throughout the Mid-Atlantic area. 
Cavalier currently boasts over 330,000 telephone lines in service with annualized revenues of 
over $225 million. 

Martin W. Clift, Jr. - Vice President of Regulatory Affairs 
Mr. Clift has been Vice President Regulatory Affairs for Cavalier Telephone since its inception, 
in the fall of 1998. He has over 10 years of direct experience in competitive local exchange 
services. In 1994 he directed interconnection arrangements with Arneritech for US Signal, Inc. in 
Grand Rapids, Michigan. That activity preceded by two years, interconnection pursuant to the 
1996 Telecommunications Act. These matters included the development of appropriate network 
architecture, purchasing and unbundled facilities, dispute resolution, and compensation processes 
as determined through contract negotiation or through state and federal commission filings. All 
activities relevant to the current competitive interconnection activities faced today. In 1998 Mr. 
Clift became one of the first Cavalier Telephone employees, and help lead Cavalier to its 
prominence in competitive services today. Mr. Clift combines his competitive carrier experience 
with 18 years of experience in regulated telecommunications, primarily in inter-company 
interconnection and compensation arrangements. He holds both a Bachelor and Master of 
Science Degrees in Business Administration from Indiana University. 

Gary Crocco - Vice President of Sales 
Gary serves as Vice President of Sales for Cavalier Business Communications and has been with 
the company since 2001. Gary is responsible for the development of sales strategies and sales 
teams that consistently deliver superior communication solutions to Cavalier's business 
customers. 

Prior to joining Cavalier, Gary held various sales leadership positions within the CLEC and IXC 
industry including General Sales Manager at AT&T Broadband where he was instrumental in 
developing the sales organization associated with the launch of local telephone and high-speed 
internet service over their hybrid-fiber-coax cable network. Prior to that, Gary lead a diversity of 
large IXC sales organizations that successfully supported business customers ranging in size 
from Fortune 100, multi-national corporations to small business. 

Gary is active in local chambers and community organizations throughout the Cavalier footprint. 



He holds a Bachelor of Business Administration degree and minor in marketing from The 
College of William and Mary. 

Andy Lobred - Vice President of Product Management and Marketing 
Andy serves as Vice President of Product Management and Marketing for Cavalier. In this 
capacity he is responsible for delivering the overall product and marketing support across our 
business and residential channels. This work includes sales support, pricing, promotions, new 
product definition as well as Profit/Loss responsibility across all distribution channels. He has 
been with the company since 2002. 

Prior to Cavalier, Andy held leadership positions in Sales, Marketing and Product Management 
within the CLEC and IXC space. Andy held sales leadership positions at Broadslate Networks 
and Network Access Solutions leading sales organizations from Philadelphia to Charlotte. While 
at AT&T, Andy led a product management and marketing organization charged with developing 
competitive local services offers. 

Andy is active in the Greater Richmond YMCA and in the local community. He holds an 
undergraduate degree from James Madison University and an MBA from Seton Hall University. 

Larry Sims - Vice President of Operations 
Larry Sims started his career at Bell Atlantic, where he had over 30 years of service. At Bell 
Atlantic, he held a variety of positions in operations during his thirty year tenure, including 
switching, network, and data center operations management. He also served as a regional 
headquarters staff manager, setting policies and procedures for Bell Atlantic's field operations. 
Prior to joining Cavalier, Mr. Sims was manager of the Bell Atlantic South Regional Special 
Services Center, handling maintenance and provisioning of design data services in Maryland, 
West Virginia, Washington D.C., and Virginia. 

Jeff Snyder, Vice President, Corporate Development. 
As one of the original founders of Cavalier Telephone, Mr. Snyder served five years as its Vice 
President of Marketing with responsibility for Product Development, Pricing, and Promotional 
Strategies. For the last year, he has served as Cavalier's Vice President of Corporate 
Development with leadership responsibilities for all human resource, cultural development and 
corporate training activities. Prior to Cavalier, Mr. Snyder worked at Phone Michigan, a highly 
successful Michigan based CLEC, where as Director of Marketing he was responsible for all 
marketing and market development activities. Prior to Phone Michigan , he worked for Neway 
Anchorlok International where he spent three years as Marketing Manager for their $45 million 
Specialty Suspension Business after spending nine years with Prince Corporation where he held 
positions in marketing, sales, and project management. While at Prince, Mr. Snyder successfully 
completed their three-year Executive Training Program. He holds a bachelor's degree in 
Marketing from Western Michigan University. 

Jim Vermeulen, Vice President of Engineering 
Jim is Vice President of Engineering for the operating subsidiaries of Cavalier Telephone 
Corporation. He joined Cavalier in November, 2001. Jim is responsible for overseeing the 
design and implementation of these entities' networks, and the engineering personnel who 



establish and maintain those networks. Before joining Cavalier, Jim worked for approximately 
four years as director of operations and engineering for Conectiv Communications Inc., which 
offered voice and data services in Delaware , Maryland , and New Jersey . Before working for 
Conectiv, he spent five years as a project manager for U.S. West Communications, Federal 
Services in Richland, WA and Denver, CO . 

David Whitt- CFO 
Chief Financial Officer David Whitt served a variety of clients for five years with the public 
accounting firms of KPMG Peat Marwick and Coopers & Lybrand. As Tax Manager, he 
consulted with middle market and fortune 500 clients on tax and business issues. In addition, 
Mr. Whitt advised clients on merger and acquisition opportunities. Prior to joining Cavalier 
Telephone, Mr. Whitt directed the financial function of Automatic Equipment Sales (AES), a 
leading privately held distributor of Carrier HVAC equipment and supplies with sales exceeding 
$300 million. He served as a member of the Company's Executive Committee and Investment 
Committee. During his tenure at AES, he oversaw the acquisition and successful integration of a 
business with sales of $100 million. 

Mark Zitz - Vice President of Customer Operations 
Mark S. Zitz is Vice President of Customer Operations. In this position, he is responsible for 
customer relationship management, customer retention and renewals, business care, and 
collections. Mark started with Cavalier in April 200 1. 

Prior to Cavalier Telephone, Mark was Vice President of Customer Operations at Valor 
Telecommunications, Irving, Texas, Regional General Manager - Sydney South District for 
Telstra Corporation, Sydney Australia, and General Manager Bell Atlantic Corporation for 
Delaware and Southeastern Pennsylvania. 



VERIFICATIONS 



STATE OF Virginia 

CITY OF Richmond 

VERIFICATION 

I, David Whitt, state that I am CFO of Cavalier Telephone Corporation; that I am 

authorized to make this Verification on behalf of the Cavalier Telephone Corporation and its 

operating entities; that the foregoing Notification was prepared under my direction and 

supervision; and that the contents are true and correct to the best of my knowledge, information, 

and belief 

CFO 
Cavalier Telephone Corporation 

SWORN TO AND SUBSCRIBED before me on the 28 day of September, 2006. 

Notary Public 

M y  cow~n-lission expires: 2-29-08 



ST.%"$'E OF PENXSk"LVAYIL4 8 
0 

COUXI'I' OF BUCKS 6 

I, Aloysi~~s 'T. Lawn, 1V+ statla illat I rrri: thc Executive Vice Prcsidmt, Genemt Courrsel 

auttlo~iaed to make this Verification an behalf of the Talk 2h.nmica Holclings, Itlc, arid its 

operating eriiitj~s; tiltit tha firegoi~tg Petiiion 1s-as prepav2:ad urxde~ m y  direction atad smpf:~rision; 

and tl~ae B%IC conleilzs arc true and correct to rhc bcsz of my knowledge, informaliotl, wd belief. 

~la~si tasff .  Lawn, Itr 
Ea~cutivc Vicc PresicSe~~iIlt: General Counscl and 
Secrezary 
Talk . A I B c ~ ~ c ~  K~tlding~, IIIC. 

-> <me- 

S WORY TO AkD SUBSCiUBED before ole an llie -- ' day of 1 y.d$- ,2206. 


