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Ms. Sharla Dillon, Docket Room Manager
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Re:  Docket 06-00088: Application of DIECA Communications, Inc. d/b/a
Covad Communications Company for Authority to Provide Security in
Connection with Financing — Data Request No. 2

Dear Ms. Dillon:

Enclosed for filing with the Tennessee Regulatory Authority (“Authority”) is an
original and thirteen (13) copies of the responses of Covad Communications Company to, the
Authority’s April 18, 2006 Data Request No. 2.

Also enclosed is a duplicate copy of this ﬁlmg, and a self-addressed, postage paid
envelope Please date stamp the duplicate and return it in the envelope provided. Please contact
the undersigned at (202) 955-9667 or via email at mconway@kelleydrye.com if you have any
questions or require any additional information.

Respectfully submltted

Wal

Melissa Conway
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Per the Description of the Transaction heading of the Application filed with the
Authority on March 29, 2006, current proposed Financing included a $50 million
.revolving line of credit from a commercial bank, as well as a $50 million investment
from Earthlink in return for $10 million of Covad Group common stock and a $40
‘million senior secured convertible note. Provide documentation showing the specific
credit facilities, including the name of the above-referenced commercial bank that
will be used for the proposed financing arrangements, including Terms and
Conditions.

The above-referenced commercial bank is Silicon Valley Bank (“SVB”). SVB, a
‘California corporation, has entered into a Loan and Security Agreement (the “Loan
‘Agreement”), effective April 13, 2006, with Covad and Covad Group. The Loan
Agreement provides a revolving $50 million credit facility to Covad Group and its
subsidiaries, including Covad. An executed copy of the Loan Agreement is appended
hereto as Attachment 1. Earthlink, Inc., a Delaware corporation, has entered into a
Purchase Agreement (“Purchase Agreement”), dated March 15, 2006, with Covad and
‘Covad Group. Pursuant to the Purchase Agreement, Earthlink will invest $50 million in
return for $10 million of Covad Group common stock and a $40 million senior secured
convertible note. An executed copy of the Purchase Agreement and Note are appended
hereto as Attachment 2.

Under the description of the Financing Transaction heading of the Petition, the
Applicant or Covad certifies the debt of the proposed financing transaction would
be secured by a first ranking security interest in specified assets of Covad. 'Provide
documentation of the specified assets that would be used as security for the
proposed financing transaction and/or arrangements.

Please see Attachment 1 and Attachment 2 hereto.

Will any Tennessee assets be pledged as collateral for any debt issued? If so, name
the particular asset(s), and the percentage of each particular asset(s) pledged.

Yes. Covad has granted a security interest in substantially all of its real and
personal property, rights and assets, including all network equipment, as collateral for the
financings. All of Covad’s assets in Tennessee will be pledged, including DSLAMs,
Line Cards and network equipment located in Covad’s central offices in Tennessee.

DCO1/CONWM/246842 1



ATTACHMENT 1
Loan Agreement with Silicon Valley Bank
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LOAN AND SECURITY AGREEMENT

, THIS LOAN AND SECURITY AGREEMENT (this “Agreement”) dated as of the Effective Date
between SILICON VALLEY BANK, a California corporation (“Bank”), and COYAD COMMUNICATIONS
GROUP, INC., a Delaware corporation (“Group”) and COVAD COMMUNICATIONS COMPANY, a
California corporation (“Company”, together with Group, individually a “Borrower” and collectively,
“Borrowers”), provides the terms on which Bank shall lend to Borrowers and Borrowers shall repay Bank. The
parties dgree as follows:

‘1 ACCOUNTING AND OTHER TERMS

' Accounting terms not defined in this Agreement shall be construed following GAAP. Calculations and
determinations must be made following GAAP. Capitalized terms not otherwise defined in this Agreement shall
have the meanings set forth 1n Section 13. All other terms contained 1n tlus Agreement, unless otherwise indicated,
shall have the meaning provided by the Code to the extent such terms are defined therein.

2 LOAN AND TERMS OF PAYMENT

21 Promise to Pay Each Borrower hereby unconditionally promises to pay Bank the outstanding
principal amount of all Credit Extensions and accrued and unpaid interest thereon as and when due 1n accordance
with this Agreement.

i2.1.1  Revolving Advances.
(a) Availability. Subject to the terms and conditions of this Agreement, Bank shall make
Advances not exceeding the Availability Amount nunus (1) the amount of all outstanding Letters of Credit
(including drawn but unreimbursed Letters of Credit), munus (2) the FX Reserve, and minus (3) the outstanding
amounts used for Cash Management Services. Amounts borrowed under the Revolving Line may be repaid and,
prior to the Revolving Line Matunity Date, reborrowed, subject to the apphcable terms and conditions precedent
herein.

(b) Ternunation; Repayment. The Revolving Line termunates on the Rcvolhng Line
Maturity' Date, when the principal amount of all Advances, the unpaid interest thereon, and all other Obllgatlons
relating to the Revolving Line shall be immediately due and payable.

2.1.2 Letters of Credit Sublimit.

(a) As part of the Revolving Line, Bank shall 1ssue or have issued Letters of Credit for
Borrowers account. The face amount of outstanding Letters of Credit (including drawn but unreimbursed Letters of
Credit) may not exceed the Availability Amount nunus (1) the FX Reserve, and minus (2) the outstanding principal
balance of any Advances (including any amounts used for Cash Management Services). Such aggregate amounts
utilized hereunder shall at all times reduce the amount otherwise available for Advances under the Revolving Line.
If, on the Revolving Maturity Date, there are any outstanding Letters of Credit, then on such date Borrowers shall
provide to Bank cash collateral in an amount equal to 100% of the face amount of all such Letters of Credit plus all
interest, fees and costs due or to become due in connection therewith (as estimated by Bank in its good faith
business judgment), to secure all of the Obligations relating to said Letters of Credit. All Letters of Credit shall be
n form and substance acceptable to Bank mn its sole discretion and shall be subject to the terms and conditions of
Bank’s standard Application and Letter of Credit Agreement (the “Letter of Credit Application”). Each Borrower
agrees to' execute any further documentation in connection with the Letters of Credit as Bank may reasonably
request. Each Borrower further agrees to be bound by the regulations and interpretations of the 1ssuer of any Letters
of Credit guarantied by Bank and opened for Borrowers® account or by Bank’s interpretations of any Letter of Credit
issued by'Bank for Borrowers’ account, and each Borrower understands and agrees that Bank shall not be liable for
any error, negligence, or mistake, whether of omission or commission, in following such Borrower’s mstructlons or
those contamed i the Letters of Credit or any modifications, amendments, or supplements thereto.

(b) The obligation of Borrowers to immediately retmburse Bank for drawings made under
Letters of Credit shall be absolute, unconditional, and wrrevocabie, and shall be performed strictly in accordance with
the terms of this Agreement, such Letters of Credit, and the Letter of Credit Application.
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- 2.1.3  Foreign Exchange Sublimit. As part of the Revolving Line, Borrowers may enter into foreign
exchange contracts with Bank under which Borrowers commut to purchase from or sell to Bank a specific amount of
Foreign' Currency (each, a “FX Forward Contract”) on a specified date (the “Settlement Date”) FX Forward
Contracts shall have a Settlement Date of at least one (1) FX Business Day after the contract date and shall be
subject to a reserve of ten percent (10%) of each outstanding FX Forward Contract (the “FX Reserve”). The
obligations of Borrowers relating to this section may not exceed the Availability Amount minus (a) the amount of all
outstanding Letters of Credit (including drawn but unreimbursed Letters of Credit) and nunus (b) the outstanding
principal balance of any Advances (including any amounts used for Cash Management Services).

!
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|

l
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"2.1.4  Cash Management Services Sublimit. Borrowers may use the Revolving Line for Bank’s cash ||
management services which may include merchant services, direct deposit of payroll, business credit card, and !
check cashing services identified in Bank’s various cash management services agreements (collectively, the “Cash !
Management Services”). Any amounts Bank pays on behalf of Borrowers or any amounts that are not paid by .
Borrowers for any Cash Management Services will be treated as Advances under the Revolving Line and will accrue l
interest at the interest rate applicable to Advances. The obligations of Borrowers relating to this section (the “Cash :
Management Services Sublimit””) may not exceed the Availability Amount minus (a) the amount of all outstanding !
Letters of Credit (including drawn but unreimbursed Letters of Credit), minus (b) the FX Reserve, and minus (c) the !
outstanding principal balance of any Advances. !
: !

|
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2.2 General Provisions Relating to the Advances.

Each Advance shall, at Borrowers’ option in accordance with the terms of this Agreement, be
either in the form of a Prime Rate Advance or a LIBOR Advance. Borrowers shall pay interest accrued on the
Advances at the rates and in the manner set forth 1n Section 2.3(a).

23 Payment of Interest on the Credit Extensions,

(a) Computation of Interest. Interest on the Credit Extensions and all fees payable hereunder shall be :
computed on the basis of a 360-day year and the actual number of days elapsed 1n the period during which such |
interest accrues In computing interest on any Credit Extension, the date of the making of such Credit Extension |
shall be included and the date of payment shall be excluded; provided, however, that if any Credit Extension is '
repaid on the same day on which it 1s made, such day shall be included in computing interest on such Credit !
Extension. Each Advance shall bear interest on the outstanding principal amount thereof from the date when made,
continued or converted until paid 1n full at a rate per annum equal to the Prime Rate plus the Prime Rate Margin or
the LIBOR Rate plus the LIBOR Rate Margin, as the case may be. On and after the expiration of any Interest
Period applicable to any LIBOR Advance outstanding on the date of occurrence of an Event of Default or
acceleration of the Obligations, the Effective Amount of such LIBOR Advance shall, during the continuance of such
Event of Default or after acceleration, bear interest at a rate per annum equal to the Prime Rate plus five percent
(5.00%).: Pursuant to the terms hereof, interest on each Advance shall be paid 1n arrears on each Interest Payment
Date. Interest shall also be paid on the date of any prepayment of any Advance pursuant to this Agreement for the
portion of any Advance so prepaid and upon payment (including prepayment) in full thereof. All accrued but unpaid
interest on the Advances shall be due and payable on the Revolving Line Maturity Date.

(b) Default Interest. Except as otherwise provided in Section 2.3(a), after an Event of Default,
Obligations shall bear interest five percent (5.00%) above the rate effective immediately before the Event of Default
(the “Default Rate”). Payment or acceptance of the increased interest rate provided 1n this Section 2.3(b) is not a
permitted alternative to timely payment and shall not constitute a waiver of any Event of Default or otherwise
prejudice or limit any rights or remedies of Bank.

(c) Pnme Rate Advances. Each change in the interest rate of the Prime Rate Advances based on
changes 1n the Prime Rate shall be effective on the effective date of such change and to the extent of such change.
Bank shall use 1its best efforts to give Borrowers prompt notice of any such change in the Prime Rate; provided,
however, ‘that any failure by Bank to provide Borrowers with notice hereunder shall not affect Bank’s right to make I
changes in the 1nterest rate of the Prime Rate Advances based on changes in the Prime Rate. '

(Id) LIBOR Advances. The interest rate applicable to each LIBOR Advance shall be determined in ;
accordance with Section 3.6(a) hereunder. Subject to Sections 3.6 and 3.7, such rate shall apply durning the entire '

-
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Interest Period applicable to such LIBOR Advance, and nterest calculated thereon shall be payable on the Interest
Payment Date applicable to such LIBOR Advance.

' (e) Debit of Accounts. Bank may debit any of Borrowers’ deposit accounts, including the Designated
Deposit Account, for principal and interest payments when due, or any other amounts Borrowers owe Bank, when

due Bank shall promptly notify Borrowers after it debits Borrowers’ accounts. These debits shall not constitute a
set-off.

2.4 Fees. Borrowers shall pay to Bank:

(a) Commitment Fee. A fully eamed, non-refundable commitment fee. of $500,000 on the
Effectlve Date; and !

(b) - Letter of Credit Fee. Bank’s customary fees and expenses for the issuance or.renewal of
Letters of Credit, including, without limitation, a Letter of Credit Fee of three quarters of one percent (0.75%) per
annum of the face amount of each Letter of Credit 1ssued, upon the issuance, each anmversary of the issuance, and
the renewal of such Letter of Credit; and

(c) Unused Revolving Line Facility Fee. A fee (the “Unused Revolving Line Facility
Fee”), payable monthly, in arrears, on a calendar year basis, in an amount equal to one quarter of one percent
(0.25%) per annum of the average unused portion of the Revolving Line, as determined by Bank. Borrowers shall
not be entitled to any credt, rebate or repayment of any Unused Revolving Line Facility Fee previously earned by
Bank pursuant to this Section notwithstanding any termination of the Agreement or the suspension or termination of
Bank’s obligation to make loans and advances hereunder; and

' (d) Late Payment Fee. A late payment fee equal to five percent (5 0%) of any Credit
Extension not paid when due; and

(e) Bank Expenses. All Bank Expenses (including reasonable attorneys’ fees and expenses,

plus expenses, for documentation and negotiation of this Agreement) incurred through and after the Effective Date,
when due.

‘2.5 Overadvances. If, at any time, the Credit Extensions under Sections 2.1.1, 2.12,2.1.3 and 2.1.4
exceed the Availability Amount, Borrowers shall immediately pay to Bank 1n cash such excess.

3 CONDITIONS OF LOANS

31 Conditions Precedent to Initial Credit Extension. Bank’s obligation to make the initial Credit

Extension is subject to the condition precedent that Bank shall have received, in form and substance satisfactory to
Bank, such documents, and completion of such other matters, as Bank may reasonably deem necessary or
appropriate, including, without limitation:

(a) Borrowers and Guarantors shall have delivered duly executed original signatures to the
Loan Documents to which they are a party;

_ (b) Borrowers and Guarantors shall have delivered duly executed original signatures to the
Control Agreements;

(c) Borrowers and Guarantors shall have delivered their Operating Documents and a good
standing certlﬁcate of (1) Group certified by the Secretary of State of the States of Delaware and Califorma, (2)
Company certified by the Secretary of State of the States of California, Texas and Illino1s, (3) Nextweb certified by
the Secretary of State of the State of California, (4) Dieca certified by the Secretary of State of the States of
Colorado, Virgima, Georgia, New Jersey, Kentucky and the District of Columbia, and (5) Laser Link certified by the

Secretary of State of the State of Delaware, each as of a date no earher than thirty (30) days prior to the Effective
Date;

i 3.
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(d) Borrowers and Guarantors shall have delivered duly executed original signatures to the
completed Borrowing Resolutions;

| (e) Borrowers shall have delivered subordination or intercreditor agreements in favor of
Bank (in form satisfactory to Bank, the “Subordination Agreements”), each duly executed by Earthlink, any
officer, 'director and shareholder with respect to any Indebtedness owing from such Borrower to such Person;

. 43)] Borrowers shall have delivered a payoff letter (or a termunation letter, 1f applicable) from
Bank with respect to the Indebtedness owing from Group to SBC pursuant to that certain Resale Agreement, dated
as of November 12, 2001 (the “SBC Resale Agreement”), by and between SBC and Group and that certain Credit
Agreement dated as of November 12, 2001 (the “SBC Credit Agreement”) by and between SBC and Group;

. (g) Borrowers shall have delivered evidence that (1) the Liens securing Indebtedness owed
by Group pursuant to the SBC Resale Agreement and the SBC Credit Agreement will be terminated and (2) the
documents and/or filings evidencing the perfection of such Liens, including without himitation any financing
statements and/or control agreements, have or will, concurrently with the initial Credit Extension, be termunated,;

(h) Bank shall have recerved certified copies, dated as of a recent date, of financing statement
searches, as Bank shall request, accompanied by written evidence (including any UCC termunation statements) that
the Liens indicated in any such financing statements either constitute Permitted Liens or have been or, in connection
with the initial Credit Extension, will be termunated or released;

(1) Borrowers and Guarantors shall have delivered the Perfection Certificate(s) executed by
each Borrower and each Guarantor;

i Q) Borrowers and Guarantors shall have delivered a landlord’s consent for their chief
executive office executed by CarrAmerica Realty Operating Partnership, L.P. in favor of Bank;

I k) Borrowers shall have delivered (1) a legal opinion of Borrowers’ counsel dated as of the
Effective Date together with the duly executed original signatures thereto and (2) a legal opinion of Borrowers’ FCC
counsel dated as of the Effective Date together with the duly executed original signatures thereto;

q)) Borrowers shall have delivered (1) evidence that Earthlink has invested at least
$50,000,000 (the “Earthlink Proceeds™) in Group, through Earthlink’s purchase of 6,134,969 shares of common
stock for $10,000,0000 and 12% Senior Secured Convertible Notes due 2011 for $40,000,000, and (2) the fully
executed Purchase Agreement dated as of March. 15, 2006 by and among Group, Company and Earthlink, the
Security:Agreement, the Note and any other “Transaction Document,” as defined in the Purchase Agreement (each
as defined therein, collectively with any other note, purchase agreement, security agreement or document in
connection with or relating to the Earthlink Phase II Financing, the “Earthlink Documents”);

(m) Borrowers shall have delivered fully executed copies of the NextWeb écqmsition
documents and any other documents related thereto (the “NextWeb Acquisition Documents”);

(n) Borrowers shall have delivered (1) revised projections which include reasonable
assumptions regarding the SBC Resale Agreement and the SBC Credit Agreement, the acquisition of NextWeb and
the receipt of the Earthlink Proceeds; and (2) annual financial projections for the fiscal years and 2006 and 2007 (on
a quarterly basis) as approved by Group’s Board of Directors, together with any related business forecasts used 1n
the preparation of such annual financial projections, each in form and substance reasonably acceptable to Bank;

(o) Borrowers shall have delivered evidence satisfactory to Bank that the msﬁrance policies
required by Section 6.5 hereof are 1n full force and effect, together with appropnate evidence showing loss payable
and/or additional insured clauses or endorsements 1n favor of Bank;

(p) Borrowers shall have had a diligence call (satisfactory to Bank) with senior management
at Earth]lnk with respect to the Earthlink Documents and its terms and conditions therein;

1 -4-
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. (9 Stock certificates of all the outstanding stock of each of Group’s Subsidiaries |
accompanied by stock powers executed in blank; provided however, if the pledge of any of Group’s Subsidiaries

organized outside the United States causes material adverse tax results as reasonably determined by Group’s Board |
of Directors, then such pledge shall be linited to 66% of the outstanding voting stock of such Subsidiary,

. () Borrowers shall have paid the fees and Bank Expenses then due as specified in Section
2.4 hereof, and

(s) Borrowers shall have (1) filed with the applicable Governmental Authorities all
appllcatlons for Governmental Approvals necessary for the grant of a security interest to Bank in all of Borrowers’
and Guarantors’ property, including without limitation, the Governmental Approvals from Arizona, Colorado,
Louisiana, West Virginia, Delaware, Georgia, Indiana, New Jersey, New York, Pennsylvania, Tennessee and the
District of Columbia) and (2) provided to Bank copies of all such filings.

3.2 Conditions Precedent to all Credit Extensions. Bank’s obligations to make each Credit
Extension, including the imtial Credit Extension, 1s subject to the following:

(a) except as otherwise provided in Section 3.4(a), timely receipt of an executed Notice of
Borrowing;

(b) the representations and warranties in Section 5 shall be true 1n all matenal respects on the
date of the Notice of Borrowing and on the Funding Date of each Credit Extension; provided, however, that such
materiality qualifier shall not be applicable to any representations and warranties that already are qualified or
modified by materiality in the text thereof, and provided, further that those representations and warranties expressly |
referring to a specific date shall be true, accurate and complete n all matenial respects as of such date, and no |
Default or Event of Default shall have occurred and be continuing or result from the Credit Extension. Each Credit l
Extension is Borrowers’ representation and warranty on that date that the representations and warranties in Section 5 [
remain true 1n all material respects; provided, however, that such matenality qualifier shall not be applicable to any l
representations and warranties that already are qualified or modified by matenality 1n the text thereof; and provided, |
further that those representations and warranties expressly referring to a specific date shall be true, accurate and |

|
!
!
i
|
|
|

complete 1n all material respects as of such date; and

(©) in Bank’s sole discretion, there has not been a Material Adverse Change.

3.3 Covenant to Deliver

‘Each Borrower agrees to deliver to Bank each item required to be delivered to Bank under this Agreement
as a condition to any Credit Extension. Each Borrower expressly agrees that the extension of a Credit Extension
prior to the receipt by Bank of any such item shall not constitute a waiver by Bank of such Borrower’s obligation to
deliver such item, and any such extension in the absence of a required item shall be in Bank’s sole discretion.

3.4 Procedures for Borrowing.

|
|
|
I
(a) Subject to the prior satisfaction of all other applicable conditions to the making of an Advance set |

forth in this Agreement, each Advance shall be made upon Borrowers’ irrevocable written notice delivered to Bank :
in the Notice of Borrowing, each executed by a Responsible Officer of Borrowers or without instructions 1f the !
Advances are necessary to meet Obligations which have become due. Such Notice of Borrowing must be recerved '
by Bank prior to 11.00 a.m. Pacific time, (1) at least three (3) Business Days prior to the requested Funding Date, 1n ',
I

the case of LIBOR Advances, and (2) at least one (1) Business Day prior to the requested Funding Date, in the case
of Prime Rate Advances, specifying:

1) the amount of the Advance, which, if a LIBOR Advance 1s requested, shall be in
an aggregate minimum principal amount of $1,000,000 or in any integral multiple of $1,000,000 in excess thereof;

) the requested Funding Date;

: -5-
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3) whether the Advance 1s to be comprised of LIBOR Advances or Prime Rate
Advancgs; and

(4) the duration of the Interest Period applicable to any such LIBOR Advances
included 1n such notice; provided that 1if the Notice of Borrowing shall fail to specify the duration of the Interest
Period for any Advance comprised of LIBOR Advances, such Interest Period shall be one (1) month.

(b) The proceeds of all such Advances will then be made available to Borrowers on the Funding Date
by Bank by transfer to the Designated Deposit Account and, subsequently, by wire transfer to such other account as
Borrowers may mstruct in the Notice of Borrowing. No Advances shall be deemed made to Borrowers, and no

nterest shall accrue on any such Advance, until the related funds have been deposited in the Designated Deposit
Account.

:3.5 Conversion and Continuation Elections.

(a) So long as (1) no Event of Default or Defauit exists; (2) no Borrower has sent any notice of
termination of this Agreement; and (3) each Borrower shall have complied with such customary procedures as Bank

has established from time to time for Borrowers’ requests for LIBOR Advances, Borrowers may, upon irrevocable
written notice to Bank:

(1 elect to convert on any Business Day, Prime Rate Advances in an amount equal
to $1,000,000 or any integral multiple of $1,000,000 1n excess thereof into LIBOR Advances;

2) elect to continue on any Interest Payment Date any LIBOR Advances maturing
on such Interest Payment Date (or any part thereof in an amount equal to $1,000,000 or any integral multiple of
$1,000,000 1n excess thereof); provided, that if the aggregate amount of LIBOR Advances shall have been reduced,
by payment, prepayment, or conversion of part thereof, to be less than $1,000,000, such LIBOR Advances shall
automatically convert into Prime Rate Advances, and on and after such date the right of Borrowers to continue such
Advances as, and convert such Advances into, LIBOR Advances shall terminate; or

(3) elect to convert on any Interest Payment Date any LIBOR Advances maturing
on such Interest Payment Date (or any part thereof in an amount equal to $1,000,000 or any integral multiple of
$1,000,000 in excess thereof) into Prime Rate Advances.

(b) Borrowers shall deliver a Notice of Conversion/Continuation 1n accordance with Section 10 to be
received by Bank prior to 11:00 a.m. Pacific time at least (1) three (3) Business Days 1n advance of the Conversion
Date or Continuation Date, 1f any Advances are to be converted into or continued as LIBOR Advances; and (2) one

(1) Business Day 1n advance of the Conversion Date, 1f any Advances are to be converted into Prime Rate
Advances, in each case specifying the:

N proposed Conversion Date or Continuation Date;

(2) aggregate amount of the Advances to be converted or continued which, if any
Advances are to be converted nto or continued as LIBOR Advances, shall be in an aggregate minimum principal
amount of $1,000,000 or in any integral multiple of $1,000,000 in excess thereof;

3) nature of the proposed conversion or continuation; and
4) duration of the requested Interest Period.
(c) If upon the expiration of any Interest Period applicable to any LIBOR Advances, Borrowers shall

have timely failed to select a new Interest Period to be applicable to such LIBOR Advances, Borrowers shall be
deemed to have elected to convert such LIBOR Advances into Prime Rate Advances.

(d) Any LIBOR Advances shall, at Bank’s option, convert into Prime Rate Advances in the event that
(1) an Event of Default or Default shall exist, or (2) the aggregate principal amount of the Prime Rate Advances
which have been previously converted to LIBOR Advances, or the aggregate principal amount of existing LIBOR

-6-
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Advances continued, as the case may be, at the beginning of an Intéfest Period shall at any time during such Interest
Period exceed the Revolving Line. Each Borrower agrees to pay Bank, upon demand by Bank (or Bank may, at its !
option, charge the Designated Deposit Account or any other account Borrowers maintain with Bank) any amounts
required to compensate Bank for any loss (1ncluding loss of anticipated profits), cost, or expense incurred by Bank,
as a result of the conversion of LIBOR Advances to Prime Rate Advances pursuant to any of the foregoing.

-(e) Notwithstanding anything to the contrary contained herein, Bank shall not be required to purchase
United States Dollar deposits in the London interbank market or other applicable LIBOR market to fund any LIBOR
Advances, but the provisions hereof shall be deemed to apply as if Bank had purchased such deposits to fund the :
LIBOR Advances. '

3.6 Special Provisions Governing LIBOR Advances.

'Notwithstanding any other provision of this Agreement to the contrary, the following provisions shall
govern with respect to LIBOR Advances as to the matters covered-

'(a) Determination of Applicable Interest Rate. As soon as practicable on each Interest Rate
Determination Date, Bank shall determune (which deternunation shall, absent manifest error in calculation, be final,
conclusive and binding upon all parties) the interest rate that shall apply to the LIBOR Advances for which an
interest rate 1s then being determined for the applicable Interest Period and shall promptly give notice thereof (in
writing or by telephone confirmed 1n writing) to Borrowers.

(b) Inability to Determine Apphcable Interest Rate. In the event that Bank shall have determuned
(which determunation shall be final and conclusive and binding upon all parties hereto), on any Interest Rate
Determmation Date with respect to any LIBOR Advance, that by reason of circumstances affecting the London
interbank market adequate and fair means do not exist for ascertaiming the interest rate applicable to such Advance
on the basis provided for in the defimtion of LIBOR, Bank shall on such date give notice (by facsimile or by
telephone confirmed 1n writing) to Borrowers of such determination, whereupon (1) no Advances may be made as,
or converted to, LIBOR Advances until such time as Bank notifies Borrowers that the circumstances giving rise to
such notice no longer exist, and (2) any Notice of Borrowing or Notice of Conversion/Continuation given by
Borrowers with respect to Advances in respect of which such deternunation was made shall be deemed to be
rescinded by Borrowers.

(c) Compensation for Breakage or Non-Commencement of Interest Periods. Borrowers shall
compensate Bank, upon written request by Bank (which request shall set forth the manner and method of computing
such compensation), for all reasonable losses, expenses and liabilities, 1f any (including any interest paid by Bank to
lenders of funds borrowed by 1t to make or carry its LIBOR Advances and any loss, expense or liability incurred by
Bank 1n connection with the liquidation or re-employment of such funds) such that Bank may incur- (1) if for any
reason (other than a default by Bank or due to any failure of Bank or Assignee (as defined in Section 3.8) to fund
LIBOR Advances due to impracticability or illegality under Sections 3.7(d) and 3.7(e)) a borrowing or a conversion
to or continuation of any LIBOR Advance does not occur on a date specified 1n a Notice of Borrowing or a Notice
of Conversion/Continuation, as the case may be, or (2) if any principal payment or any conversion of any of its
LIBOR Advances occurs on a date prior to the last day of an Interest Period applicable to that Advance.

(d) Assumptions Concerning Funding of LIBOR Advances. Calculation of all amounts payable to
Bank under this Section 3.6 and under Section 3.4 shall be made as though Bank had actually funded each of its
relevant LIBOR Advances through the purchase of a Eurodollar deposit bearing interest at the rate obtained pursuant
to the defimition of LIBOR Rate in an amount equal to the amount of such LIBOR Advance and having a maturnity
comparable to the relevant Interest Period; provided, however, that Bank may fund each of its LIBOR Advances 1n
any manner 1t sees fit and the foregoing assumptions shall be utilized only for the purposes of calculating amounts
payable under this Section 3.6 and under Section 3.4.

(e) LIBOR Advances After Default. After the occurrence and during the continuance of an Event of
Default, (1) no Borrower may elect to have an Advance be made or continued as, or converted to, a LIBOR Advance
after the expiration of any Interest Period then in effect for such Advance and (2) subject to the provisions of
Section 3.6(c), any Notice of Conversion/Continuation given by Borrowers with respect to a requested
conversion/continuation that has not yet occurred shall be deemed to be rescinded by Borrowers and be deemed a
request to convert or continue Advances referred to therein as Prime Rate Advances.
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.37 Additional Requirements/Provisions Regarding LIBOR Advances.

. (a) If for any reason (including voluntary or mandatory prepayment or acceleration), Bank receives all
or part of the principal amount of a LIBOR Advance prior to the last day of the Interest Period for such Advance,
Borrowers shall immediately notify Borrowers’ account officer at Bank and, on demand by Bank, pay Bank the
amount (if any) by which (1) the additional interest which would have been payable on the amount so received had
1t not been received until the last day of such Interest Period exceeds (2) the interest which would have been
recoverable by Bank by placing the amount so recetved on deposit in the certificate of deposit markets, the offshore
currency markets, or United States Treasury investment products, as the case may be, for a period starting on the
date on which 1t was so received and ending on the last day of such Interest Period at the interest rate determined by
Bank in its reasonable discretion Bank’s determination as to such amount shall be conclusive absent manifest error.

(b) Borrowers shall pay Bank, upon demand by Bank, from time to time such amounts as Bank may
determine to be necessary to compensate 1t for any costs incurred by Bank that Bank determunes are attributable to
1ts making or maintaining of any amount recervable by Bank hereunder 1n respect of any Advances relating thereto
(such increases in costs and reductions in amounts receivable being herein called “Additional Costs™), in each case
resulting from any Regulatory Change which:

)] changes the basis of taxation of any amounts payable to Bank under this
Agreement 1n respect of any Advances (other than changes which affect taxes measured by or imposed on the
overall net income of Bank by the jurisdiction 1n which Bank has its principal office);

2) imposes or modifies any reserve, special deposit or similar requirements relating
to any extensions of credit or other assets of, or any deposits with, or other labilities of Bank (mcludmg any
Advances or any deposits referred to 1n the definition of LIBOR), or

3) imposes any other condition affecting this Agreement (or any of such extensions
of credit,or liabilities).

Bank will notify Borrowers of any event occurring after the Effective Date which will entitle Bank to
compensation pursuant to this Section 3.7 as promptly as practicable after 1t obtains knowledge thereof and
determunes to request such compensation. Bank will furmish Borrowers with a statement setting forth the basis and
amount of each request by Bank for compensatton under this Section 3.7. Determinations and allocations by Bank
for purposes of this Section 3.7 of the effect of any Regulatory Change on its costs of maintaining 1ts obligations to
make Advances, of making or maintaining Advances, or on amounts receivable by 1t in respect of Advances, and of
the additional amounts required to compensate Bank 1n respect of any Additional Costs, shall be conclusive absent
manifest error.

(c) If Bank shall determine that the adoption or mmplementation of any applicable law, rule,
regulation, or treaty regarding capital adequacy, or any change therein, or any change in the nterpretation or
admunistration thereof by any Governmental Authority, central bank, or comparable agency charged with the
interpretation or administration thereof, or compliance by Bank (or 1ts applicable lending office) with any respect or
directive regarding capital adequacy (whether or not having the force of law) of any such authority, central bank, or
comparable agency, has or would have the effect of reducing the rate of return on capital of Bank or any person or
entity controlling Bank (a “Parent”) as a consequence of its obligations hereunder to a level below that which Bank
(or 1ts Parent) could have achieved but for such adoption, change, or compliance (taking 1nto consideration policies
with respect to capital adequacy) by an amount deemed by Bank to be materal, then from time to time, within
fifteen (15) days after demand by Bank, Borrowers shall pay to Bank such additional amount or amounts as will
compensate Bank for such reduction. A statement of Bank claiming compensation under this Section 3.7(c) and
setting forth the additional amount or amounts to be paid to 1t hereunder shall be conclusive absent manifest error.

(d) If, at any time, Bank, 1n 1ts sole and absolute discretion, determines that (1) the amount of LIBOR
Advances. for periods equal to the corresponding Interest Periods are not available to Bank in the offshore currency
interbank markets, or (2) LIBOR does not accurately reflect the cost to Bank of lending the LIBOR Advances, then
Bank shall promptly give notice thereof to Borrowers. Upon the giving of such notice, Bank’s obligation to make
the LIBOR Advances shall termunate; provided, however, Advances shall not terminate 1f Bank and Borrowers agree
1n writing 'to a different nterest rate applicable to LIBOR Advances.
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(o) If 1t shall become unlawful for Bank to continue to fund or maintain any LIBOR Advances, or to
perform 1ts obligations hereunder, upon demand by Bank, Borrowers shall prepay the Advances 1n full with accrued
interest thereon and all other amounts payable by Borrowers hereunder (including, without limitation, any amount
payable 1n connection with such prepayment pursuant to Section 3 7(a)). Notwithstanding the foregoing, to the
extent a determination by Bank as described above relates to a LIBOR Advance then being requested by Borrowers
pursuant to a Notice of Borrowing or a Notice of Conversion/Continuation, Borrowers shall have the option, subject
to the provisions of Section 3.6(c), to (1) rescind such Notice of Borrowing or Notice of Conversion/Continuation by
gtving notice (by facsumile or by telephone confirmed in writing) to Bank of such rescission on the date on which
Bank gives notice of its deterrination as described above, or (2) modify such Notice of Borrowing or Notice of
Conversion/Continuation to obtain a Prime Rate Advance or to have outstanding Advances converted into or
continued as Prime Rate Advances by giving notice (by facsimile or by telephone confirmed 1n writing) to Bank of
such modification on the date on which Bank gives notice of its determination as described above.

'3.8  Right to Syndicate.

|

-(a) Bank and any subsequent assignee (individually, an “Assigner”) may make an assignment to any
other Person (individually an “Assignee”; and collectively, “Assignees”) of at any time or times, the Loan
Documents, Obligations, loans and any commitment or any portion thereof or interest therein, including such
Assignor’s rights, title, interests, remedies, powers or duties thereunder. Any assignment by Assignor shall: (1)
require the execution of an assignment agreement (an “Assignment Agreement”) in form and substance reasonably
satisfactory to, and acknowledged by, such Assignor; (2) be conditioned on such Assignee representing to such
Assignor that such Assignee is purchasing the applicable loans and commitments to be assigned to it for its own
account, for investment purposes and not with a view to the distnibution thereof, (3) after giving effect to any such
partial assignment, such Assignee shall have commitments 1n an amount at least equal to $5,000,000 and Assignor
shall have retained commitments 1n an amount at least equal to $5,000,000; and (4) include a payment by Borrowers
to such Assignor of an assignment fee of $3,500 for such assignment. In the case of an assignment by an Assignor
under this Section 3.8, the Assignee shall have, to the extent of such assignment, the same rights, benefits and
obligations as such Assignor hereunder. Such Assignor shall be relieved of 1ts obligations hereunder with respect to
1ts commitments or assigned portion thereof from and after the date of such assignment. Each Borrower hereby
acknowledges and agrees that any assignment shall give rise to a direct obligation of Borrowers to such Assignee
and that such Assignee shall be considered to be a “Bank.” In all instances, each Bank’s liability to make loans
hereunder shall be several and not joint and shall be limited to such Bank’s pro rata share of the applicable
commitment.

(b) Each Borrower executing this Agreement shall assist any Assignor to sell assignments under this
Section 3.8 as reasonably required to enable such Assignor to effect any such assignment or participation, including
the execution and delivery of any and all agreements, notes and other documents and nstruments as shall be
requested and, 1f requested by such Assignor, the preparation of informational matenals for, and the participation of
management 1n meetings with, potential assignees or participants. Each Borrower executing this Agreement shall
certify the correctness, completeness and accuracy of all descriptions of such Borrower and their respective affairs
contamned 1n any selling materials provided by them and all other information provided by them and included 1n such
materials.

(© Any Assignor may furnish any information concerning Borrowers in the possession of such
Assignor from time to time to assignees (including prospective assignees); provided that such Assignor shall obtain
from assignees confidentiality covenants substantially equivalent to those contained m Section 12.8.

4 CREATION OF SECURITY INTEREST

4.1 Grant of Security Interest. Borrowers hereby grant Bank, to secure the payment and
performance in full of all of the Obligations, a continuing security interest 1n, and pledges to Bank, the Collateral,
wherever located, whether now owned or hereafter acquired or arising, and all proceeds and products thereof. Each
Borrower represents, warrants, and covenants that the security interest granted herein 1s and shall at all times
continue to be a first prionty perfected security interest in the Collateral (subject only to Permutted Liens that may
have super'.ior priority to Bank’s Lien under this Agreement). If any Borrower shall acquire a commercial tort claim,
Borrowers. shall promptly notify Bank in a writing signed by Borrowers of the general details thereof and grant to
Bank in such writing a security interest therein and in the proceeds thereof, all upon the terms of this Agreement,
with such writing to be in form and substance reasonably satisfactory to Bank.
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. If this Agreement is terminated, Bank’s Lien in the Collateral shall continue until the Obligations (other
than inchoate indemnity obligations) are repaid 1n full in cash Upon payment 1n full in cash of the Obligations and
at such'time as Bank’s obligation to make Credit Extensions has terminated, Bank shall, at Borrowers’ sole cost and
expense, release 1ts Liens 1n the Collateral and all nghts therein shall revert to Borrowers.

© 4.2 Authorization to File Financing Statements. Borrowers hereby authorize Bank to file financing
statements, without notice to Borrowers, with all appropriate jurisdictions to perfect or protect Bank’s interest or
nights hereunder, including a notice that any disposition of the Collateral, by either Borrower or any other Person,
shall be deemed to violate the rights of Bank under the Code.

: 5 REPRESENTATIONS AND WARRANTIES

Each Borrower represents and warrants as follows:

5.1 Due Organization and Authorization. Each Borrower and each of Group’s Subsidiaries are
duly existing and 1n good standing 1n their respective jurisdictions of formation and are qualified and licensed to do
business and are in good standing 1n any jurisdiction in which the conduct of their business or their ownership of
property requires that they be qualified except where the failure to do so could not reasonably be expected to have a
material adverse effect on such Borrower’s business In connection with this Agreement, each Borrower and
Guarantor has delivered to Bank completed certificates substantially in the form attached hereto as Exhibit F each
signed by each Borrower and Guarantor, respectively, entitled “Perfection Certificate”. Each Borrower represents
and warrants to Bank that (a) such Borrower’s or Guarantor’s exact legal name is that indicated on the Perfection
Certificate and on the signature page hereof; (b) such Borrower or Guarantor 1s an organization of the type and 1s
organized 1n the jurisdiction set forth in the Perfection Certificate; (c) the Perfection Certificate accurately sets forth
such Borrower’s or Guarantor’s organizational identification number or accurately states that such Borrower or
Guarantor has none; (d) the Perfection Certificate accurately sets forth such Borrower’s or Guarantor’s place of
business, or, if more than one, its chief executive office as well as such Borrower’s or Guarantor’s mailing address
(if different than its chief executive office); (e) neither Borrower nor Guarantor (and each of its respective
predeces'_sors) has, in the past five (5) years, changed 1its state of formation, organizational structure or type, or any
organizational number assigned by its jurisdiction; and (f) all other information set forth on the Perfection
Certificate pertaming to Group and each of its Subsidiaries is accurate and complete. If neither Borrower nor
Guarantor 1s a Registered Orgamization but later becomes one, such Borrower or Guarantor shall promptly notify
Bank of such occurrence and provide Bank with such Borrower’s or Guarantor’s organizational identification
number.

The execution, delivery and performance by Borrowers and Guarantors of the Loan Documents have been
duly authorized, and do not (1) conflict with any Borrower’s or Guarantor’s organizational documents, (2)
contravene, conflict with, constitute a default under or violate any material Requirement of Law, (3) contravene,
conflict or violate any applicable order, writ, judgment, injunction, decree, determunation or award of any
Governmental Authority by which either Group or any its Subsidiaries or any of their property or assets may be
bound or affected, (4) require any action by, filing with or Governmental Approval from any Governmental
Authonty (except such Governmental Approvals which have already been obtained and are in full force and effect
or are being obtamed pursuant to Section 6.1(c)) or (5) constitute an event of default under any material agreement
by which such Borrower or Guarantor 1s bound. Neither Borrower nor Guarantor 1s in default under any agreement
to which 1t 1s a party or by which it 1s bound in which the default could reasonably be expected to have a matenal
adverse effect on any Borrower’s or Guarantor’s business. '

5.2 Collateral. Each Borrower and Guarantor has good title to, has rights n, and the power to
transfer each item of the Collateral upon which 1t purports to grant a Lien hereunder, free and clear of any and all
Liens except Permitted Liens. Neither Borrower nor Guarantor has deposit accounts other than the deposit accounts
with Bank, the deposit accounts, if any, described 1n the Perfection Certificate delivered to Bank 1n connection
herewith, or of which such Borrower or Guarantor has given Bank notice and taken such actions as are necessary to
give Bank a perfected security interest therein. The Accounts are bona fide, existing obligations of the Account
Debtors. |

The Collateral 1s not 1n the possession of any third party bailee (such as a warehouse) except as otherwise
provided 1n the Perfection Certificate. None of the components of the Collateral shall be maintained at locations
other than as provided 1n the Perfection Certificate or as Borrowers have given Bank notice pursuant to Section 7.2.
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In the event that any Borrower or any Guarantor, after the date hereof, intends to store or otherwise deliver any
portion of the Collateral to a bailee, then such Borrower or Guarantor will first receive the written consent of Bank
and such bailee nust execute and deliver a bailee agreement 1n form and substance satisfactory to Bank 1n its sole
discretion.

All Inventory is 1n all material respects of good and marketable quality, free from material defects.

Each Borrower and Guarantor 1s the licensee or sole owner of 1ts respective ntellectual property, except for
non-exclusive licenses granted to its customers in the ordinary course of business. Each of Borrowers’ and
Guarantors’ patents are valid and enforceable, and no part of the intellectual property has been judged invalid or
unenforceable, 1n whole or 1n part, and to the best of such Borrower’s and Guarantor’s knowledge, no claim has
been made that any part of the intellectual property violates the rights of any third party except to the extent such
claim could not reasonably be expected to have a matenal adverse effect on such Borrower’s or Guarantor’s
business. Except as noted on the Disclosure Schedule, (a) the granting of a security interest in any Borrower’s or
Guarantor’s property 1s not prohibited by any Requirement of Law of a Governmental Authority and (b) no
Borrower or Guarantor 1s a party to, nor 15 bound by, any material license or other agreement with respect to which
such Borrower or Guarantor 1s the licensee that prohibits or otherwise restricts such Borrower or Guarantor from
granting a security interest in such Borrower’s or Guarantor’s interest in such license or agreement or any other
property. Each Borrower shall, and shall cause each Guarantor to provide written notice to Bank within thirty (30)
days of entering or becomung bound by any such license or agreement which 1s reasonably likely to have a material
impact on such Borrower’s or Guarantor’s business or financial condition (other than over-the-counter software that
1s commercially available to the public) Each Borrower shall, and shall cause each Guarantor to, (1) take
commercially reasonable efforts to obtain the consent of, or waiver by, any person whose consent or warver 1s
necessary for all such licenses or contract rights and (2) use their best efforts to obtain the certificate, authorization,
permit, consent, approval, order, license, exemption from, or filing or registration or qualification with, any
Requirement of Law or Governmental Authority, in each case, necessary for Bank to have a security 1nterest in any
Borrower’s or Guarantor’s property that might otherwise be restricted or prohibited by any Requirement of Law or
Governmental Authority or by the terms of any such license or agreement (such consent or authorization may
include a licensor’s agreement to a contingent assignment of the license to Bank 1f Bank determines that is necessary
1n 1ts good farth judgment), whether now existing or entered into in the future.

53 Accounts Receivable. For any Eligible Account in any Borrowing Base Certificate, (a) all
statements made and all unpaid balances appearing in all invoices, instruments and other documents evidencing such
Elgible Accounts are and shall be true and correct and all such invoices, instruments and other documents, and all
of Borrowers' Books are genuine and in all respects what they purport to be and (b) all certificates, authorizations,
permuts, consents, approvals, orders, licenses, exemptions from, or filings or registrations or qualifications with, any
Governmental Authority or to comply with any Requirement of Law necessary for the Accounts and the other
property to be deemed “Collateral” have been obtained. The granting of a security interest to Bank in the Eligible
Accounts and all sales and other transactions underlying or giving rise to each Eligible Account each shall comply 1n
all material respects with all applicable laws and governmental rules and regulations. No Borrower has knowledge
of any actual or imminent Insolvency Proceeding of any Account Debtor whose accounts are an Eligible Account in
any Borrowing Base Certificate. To the best of Borrowers’ knowledge, all signatures and endorsements on all
documents, struments, and agreements relating to all Eligible Accounts are genuine, and all such documents,
instruments and agreements are legally enforceable in accordance with their terms.

5.4 Litigation. Except as set forth on the Disclosure Schedule, there are no actions or proceedings
pending or, to the knowledge of the Responsible Officers, threatened in writing by or against Group or any of 1ts
Subsidiarnies involving more than $1,000,000.

5.5 No Material Deviation in Financial Statements. All consolidated financial statements for
Group and any of its Subsidiaries delivered to Bank fairly present in all material respects Group’s consolidated
financial condition and Group’s consolidated results of operations. There has not been any material deterioration in
Group’s consolidated financial condition since the date of the most recent financial statements submitted to Bank.

5.6 Solvency. The fair salable value of Borrowers’ assets (including goodwill minus disposition
costs) exceeds the fair value of its liabilities. No Borrower is left with unreasonably small capital after the
transactions in this Agreement; and each Borrower is able to pay its debts (including trade debts) as they mature.
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5.7 Regulatory Compliance. No Borrower is an “investment company” or a company
“controlled” by an “investment company” under the Investment Company Act. No Borrower 1s engaged as one of
its important activities 1n extending credit for margin stock (under Regulations T and U of the Federal Reserve
Board of Governors) Each Borrower has complied in all matenal respects with the Federal Fair Labor Standards
Act. No Borrower has violated any laws, ordinances or rules, the violation of which could reasonably be expected
to have 'a material adverse effect on its business. Neither Group’s nor any of its Subsidiaries’ is a “holding
compan_\‘/” or an “affiliate” of a “holding company™ or a “subsidiary company” of a “holding company” as each term
is defined and used in the Public Utility Holding Act of 2005. Neither Group’s nor any of its Subsidiaries’
properties or assets has been used by Group or any Subsidiary or, to the best of Borrowers’ knowledge, by previous
Persons,' in disposing, producing, storing, treating, or transporting any hazardous substance other than legally.
Group and cach of its Subsidiaries have obtained all consents, approvals and authorizations of, made all declarations
or filings with, and given all notices to, all Government Authorities that are necessary to continue 1ts business as
currently conducted. Other than the Governmental Approvals which are being obtamed pursuant to Section 6.1(c),
no certificate, authorization, permut, consent, approval, order, license, exemption from, or filing or registration or
qualification with, any Governmental Authority or any Requirement of Law 1s or will be required to authorize, or 1s
otherwise required 1n connection with (a) the execution, delivery and the payment and performance by ‘Borrowers
and the Guarantors of the Loan Documents to which they are a party and (b) the creation of the Liens descrlbed n
and granted by Borrowers and the Guarantors pursuant to the Loan Documents.

'58 Subsidiaries; Investments. Neither Borrowers nor Guarantors own any stock, partnershlp
interest or other equity securities except for Permitted Investments.

;5.9 Tax Returns and Payments; Pension Contributions. Each Borrower and Guarantor has timely
filed all required tax returns and reports, and each Borrower and Guarantor has timely paid all foreign, federal, state
and local taxes, assessments, deposits and contributions owed by such Borrower or Guarantor where the failure to
file or pay could reasonably be anticipated to result in a Material Adverse Change. A Borrower or Guarantor may
defer payment of any contested taxes, provided that such Borrower or Guarantor (a) in good faith contests its
obligation to pay the taxes by appropriate proceedings promptly and diligently instituted and conducted, (b) notifies
Bank m writing of the commencement of, and any material development 1n, the proceedings, and (c) posts bonds or
takes any other steps required to prevent the Governmental Authority levying such contested taxes from obtaining a
Lien upon any of the Collateral that is other than a “Permitted Lien”. Neither Borrowers nor Guarantors are aware
of any claims or adjustments proposed for any of Borrowers' or Guarantors’ prior tax years which could result in
additional taxes beconung due and payable by Borrowers or Guarantors. Each Borrower and Guarantor has paid all
amounts necessary to fund all present pension, profit sharing and deferred compensation plans in accordance with
their terms and neither Borrowers nor Guarantor have withdrawn from participation 1n, and has not permutted partial
or complete termination of, or permutted the occurrence of any other event with respect to, any such plan which
could reasonably be expected to result in any lability of any Borrower or Guarantor, including any lability to the
Pension;Benefit Guaranty Corporation or its successors or any other Governmental Authority.

1510 Use of Proceeds. Borrowers shall use the proceeds of the Credit Extensions solely fas working
capital, to pay off all of their Indebtedness owing to SBC pursuant to the SBC Resale Agreement and the SBC
Credit Agreement, to enhance Group’s consolidated balance sheet, and to fund 1ts general business requirements.

;5.11 Designation of Indebtedness under this Agreement as Senior Indebtedness. ;

. All principal of, interest (including all interest accruing after the commencement of any bankruptcy or
similar proceequ, whether or not a claim for post-petition interest is allowable as a claim i any such proceeding),
and all fees, costs, expenses and other amounts accrued or due under this Agreement shall constitute “Designated
Senior Indebtedness” under the terms of any Subordinated Debt.

5.12 Full Disclosure. No wrtten representation, warranty or other statement of any Borrower or
Guarantor 1n any certificate or written statement given to Bank, as of the date such representations, warranties, or
other statements were made, taken together with all such written certificates and written statements given to Bank,
contains any untrue statement of a material fact or omts to state a material fact necessary to make the statements
contained in the certificates or statements not musleading (1t being recognized by Bank that the projections and
forecasts provided by Borrowers and Guarantors in good faith and based upon reasonable assumptions are not
viewed as facts and that actual results during the period or periods covered by such projections and forecasts may
differ from the projected or forecasted results).
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6 AFFIRMATIVE COVENANTS

Each Borrower shall do all of the following'

6.1 Government Compliance
)

(a) Each Borrower shall, and shall cause each of Group’s Subsidiaries to, maintain its legal
existence and good standing 1n 1ts jurisdiction of formation and each jurisdiction i which the nature of 1ts business
requires them to be so qualified, except where the failure to take such action would not reasonably be expected to
have a material adverse effect on Group’s and its Subsidiaries’ business or operations, taken as a whole; provided,
that (1) the legal existence of any Subsidiary that is not a Guarantor may be terminated or permitted to lapse, and
any qualification of such Subsidiary to do business may be terminated or permutted to lapse, if, in the good faith
judgment of Borrowers, such termination or lapse is 1n the best interests of Group and its Subsidiaries, taken as a
whole, and (2) no Borrower may permut its qualification to do business in the jurisdiction of its chief executive
office to'termunate or lapse; and provided, further, that this Section 6 2 shall not be construed to prohibit any other
transaction that 1s otherwise permutted 1n Section 7 of this Agreement.

: (b) Each Borrower shall comply, and shall have each of Group’s Subsidiaries comply, with
all laws, ordinances and regulations to which 1t 1s subject, noncompliance with which could have a matenal adverse
effect on Borrowers’ business.

(c) Each Borrower shall use commercially reasonably efforts to obtain all of the
Governmental Approvals necessary for the grant of a security interest to Bank 1n all of Borrowers’ and Guarantors’
property, including without linutation, the Governmental Approvals from Arnzona, Colorado, Lowisiana, West
Virginia, Delaware, Georgla, Indiana, New Jersey, New York, Pennsylvama, Tennessee and the District of
Columbia). Borrowers shall promptly provide copies of any such obtained Governmental Approvals to Bank.

6.2 Financial Statements, Reports, Certificates.

(a) Deliver to Bank: (1) as soon as available, but no later than five (5) days after filing with
the Securities Exchange Commission and in no event later than minety (90) days after the end of each fiscal year,
Group’s 10K reports; (2) as soon as available, but no later than five (5) days after filing with the Securities
Exchange Commussion and in no event later than fifty (50) days after the end of each fiscal quarter, Group’s 10Q
and 8K reports, (3) a Comphance Certificate together with delivery of the 10K and 10Q reports and a Compliance
Certificate within thirty (30) days after the end of each month, (4) within forty-five (45) days after the end of each
fiscal yéar, annual financial projections for the following fiscal year (on a quarterly basis) as approved by. Group’s
Board of Directors, together with any related business forecasts used 1n the preparation of such annual financial
projections; (5) a prompt report of any legal actions pending or threatened against Group or any Subsidiary that
could result in damages or costs to Group or any Subsidiary of $1,000,000 or more; and (6) budgets, sales
projections, operating plans or other financial information Bank reasonably requests.

Group’s 10K, 10Q, and 8K reports required to be delivered pursuant to Section 6.2(a) shall be deemed to
have been delivered on the date on which Group posts such report or provides a link thereto on Group’s or another

website on the Internet, provided, that Borrowers shall provide paper copies to Bank of the Compliance Certificates
required by Section 6.2(a).

(b) Within thirty (30) after the last day of each month, Borrowers will deliver to Bank a cash
balance report, including account statements detailing cash management types of investments held and maturity
dates.

(c) Within thirty (30) days after the last day of each month 1n which Borrowers request an
Advance deliver to Bank a duly completed Borrowing Base Certificate signed by a Responsible Officer of each
Borrower, with aged listings of accounts receivable and accounts payable (by invoice date)

6.3 Inventory; Returns. Keep all Inventory in good and marketable condition, free from matenal
defects. Returns and allowances between a Borrower and its Account Debtors shall follow Borrower’s customary
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practices as they exist at the Effective Date. Borrowers must promptly notify Bank of all returns, recoveries,
disputes and claims that involve more than One Million Dollars ($1,000,000).

6.4 Taxes; Pensions Make, and cause each of 1ts Subsidiaries to make, timely payment of all
foreign, federal, state, and local taxes or assessments (other than taxes and assessments which a Borrower 1s
contesting pursuant to the terms of Section 5.9 hereof) and shall deliver to Bank, on demand, appropriate certificates
attesting to such payments, and pay all amounts necessary to fund all present pension, profit sharing and deferred
compensation plans in accordance with their terms.

6.5 Insurance. Keep 1ts business and the Collateral insured for risks and in amounts standard for
companies in a Borrower’s industry and location and as Bank may reasonably request. Insurance policies shall be in
a form, with companies, and 1n amounts that are satisfactory to Bank. All property policies shall have a lender’s loss
payable endorsement showing Bank as a loss payee and waive subrogation against Bank, and all general liabihity
policies shall show, or have endorsements showing, Bank as an additional insured. All policies (or the loss payable
and additional mnsured endorsements) shall provide that the insurer will endeavor to provide Bank at least twenty
(20) days notice before canceling, amending, or declining to renew its policy. At Bank’s request, Borrowers shall
make available copies of policies and Borrower’s payment history. Proceeds payable under any policy shall, at
Bank’s option, be payable to Bank on account of the Obligations Notwithstanding the foregoing, (a) so long as no
Event of Default has occurred and 1s continuing, Borrowers shall have the option of applying the proceeds of any
casualty policy up to $250,000, in the aggregate, toward the replacement or repair of destroyed or damaged
property; provided that any such replaced or repaired property (1) shall be of equal or like value as the replaced or
repaired Collateral and (2) shall be deemed Collateral in which Bank has been granted a first priority security
interest, and (b) after the occurrence and during the continuance of an Event of Default, all proceeds payable under
such casualty policy shall, at the option of Bank, be payable to Bank on account of the Obligations. If a Borrower
fails to obtain insurance as required under this Section 6.5 or to pay any amount or furnish any required proof of
payment 'to third persons for maintenance of insurance coverage, Bank may make all or part of such payment or
obtamn such msurance policies required in this Section 6.5, and take any action under the policies Bank deems
prudent. .

6.6 Operating Accounts. Provide Bank five (5) days prior written notice before establishing any
Collateral Account at or with any bank or financial institution other than Bank or 1ts Affiliates. In addition, for each
Collateral Account that a Borrower at any time maintains, such Borrower shall cause the applicable bank or
financial institution (other than Bank) at or with which any Collateral Account 1s maintained to execute and deliver a
Control Agreement or other appropriate instrument with respect to such Collateral Account to perfect Bank’s Lien in
such Collateral Account n accordance with the terms hereunder. The provisions of the previous sentence shall not
apply to deposit accounts exclusively used for payroll, payroll taxes and other employee wage and benefit payments
to or for the benefit of Borrowers’ employees and identified to Bank by Borrowers as such. Each Borrower shall
move 1ts primary operating accounts to Bank no later than June 1, 2006.

6.7 Financial Covenants.

(a) Borrowers shall maintain, measured as of the last day of each fiscal quarter during the

following periods, on a consolidated basis with respect to Group and its Subsidianies, Tangible Net Worth of at least
the following:

Period Tangible Net Worth
Effective Date through March 31, 2006 $40,000,000
Aprll 1, 2006 through June 30, 2006 $35,000,000
july 1, 2006 through September 30, 2006 $20,000,000
October 1, 2006 through December 31, 2006 $10,000,000
Thereafter $10,000,000
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_ (b) Borrowers shall maintain, méasiitéd as of the last day of each month, on a consohdated
basis with respect to Group and its Subsidiaries.

Liquidity Coverage. A ratio of unrestricted cash and Cash Equivalents plus short term and long
term Investments (each determmned according to GAAP) plus 25% of Eligible Accounts to the outstanding
Obligations hereunder of not less than (1) 1.50:1.00 measured as of the last day of March, June, September and
December and (2) 1 25:1 00 measured as of the last day of any other month.

(c) Capital expenditures (as deternuned according to GAAP) shall not exceed (1)
$25,000,000 for the fiscal year ending 2006 and (2) $30,000,000 for the fiscal year ending 2007; provided however,
Fully Funded Capital Expenditures will be excluded from such calculations.

6.8 Protection of Intellectual Property Rights. Each Borrower shall: (a) protect, defend and
maintain the validity and enforceability of 1its intellectual property, (b) promptly advise Bank 1n writing of material
infringements of 1ts intellectual property; and (c) not allow any imtellectual property material to such Borrower’s
business to be abandoned, forfeited or dedicated to the public without Bank’s written consent.

6.9 Litigation Cooperation From the date hereof and continuing through the termination of this
Agreement, make available to Bank, without expense to Bank, each Borrower and 1ts officers, employees and agents
and such Borrower's books and records, to the extent that Bank may deem them reasonably necessary to prosecute
or defend any third-party suit or proceeding instituted by or aganst Bank with respect to any Collateral or relating to
such Borrower.

6.10 Designated Senior Indebtedness. Borrowers shall designate all principal of, interest (including
all interest accruing after the commencement of any bankruptcy or similar proceeding, whether or not a claim for
post-petition interest 1s allowable as a claim 1n any such proceeding), and all fees, costs, expenses and other amounts
accrued or due under this Agreement as “Designated Senior Indebtedness”, or such similar term, in any existing
Subordmated Debt or future Subordinated Debt incurred by any Borrower after the date hereof, if such Subordinated
Debt contains such term or similar term and if the effect of such designation is to grant to Bank the same or similar
rights as granted to Bank as a holder of “Designated Senior Indebtedness” under such Subordinated Debt.

6.11 Accounts Receivable.

(a) Schedules and Documents Relating to Accounts Borrowers shall deliver to Bank transaction
reports and upon Bank’s request, schedules of collections, as provided in Section 6.2, on Bank’s standard forms;
provided, however, that such Borrowers’ failure to execute and deliver the same shall not affect or mit Bank’s Lien
and other rights in all of Borrowers” Accounts, nor shall Bank’s failure to advance or lend against a specific Account
affect or limit Bank’s Lien and other rights therein. If requested by Bank, Borrowers shall furnish Bank with copies
(or, at Bank’s request, originals) of all contracts, orders, invoices, and other similar documents, and all shipping
mstructions, delivery receipts, bills of lading, and other evidence of dehvery, for any goods the sale or disposition of
which gave rise to such Accounts In addition, Borrowers shall deliver to Bank, on 1ts request, the originals of all
instruments, chattel paper, security agreements, guarantees and other documents and property evidencing or
securing any Accounts, in the same form as received, with all necessary indorsements, and copies of all credit
MEMOS.

(b) Disputes. Borrowers shall promptly notify Bank of all disputes or claims relating to Accounts that
exceed $200,000 Borrowers may forgive (completely or partially), compromuse, or settle any Account for less than
payment in full, or agree to do any of the foregoing so long as (1) such Borrower does so in good faith, in a
commercially reasonable manner, in the ordinary course of business, in arm’s-length transactions, and reports the
same to Bank 1n the regular reports provided to Bank; (2) no Default or Event of Default has occurred and 1s
continuing; and (3) after taking into account all such discounts, settlements and forgiveness, the total outstanding
Advances will not exceed the Availability Amount minus (1) the amount of all outstanding Letters of Credit
(including drawn but unreimbursed Letters of Credit), minus (1i) the FX Reserve, and muinus (11) the outstanding
amounts used for Cash Management Services

(c) Deposit Payments of Accounts. Each Borrower shall cause each Account Debtor to deposit all

payments and proceeds of an Account into a Collateral Account subject to a Control Agreement 1n accordance with
Section 6.6.
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(d) Verification Bank may, from time t6 timié! venfy directly with the respective Account Debtors
the validity, amount and other matters relating to the Accounts, either in the name of Borrowers or Bank or such
other name as Bank may choose.

(e) No Liabihty Bank shall not be responsible or liable for any shortage or discrepancy in, damage
to, or loss or destruction of, any goods, the sale or other disposition of which gives rise to an Account, or for any
error, act, omussion, or delay of any kind occurring 1n the settlement, failure to settle, collection or failure to collect
any Account, or for settling any Account 1n good faith for less than the full amount thereof, nor shall Bank be
deemed to be responsible for any of Borrowers’ obligations under any contract or agreement giving rise to an
Account. Nothing herein shall, however, relieve Bank from hability for its own gross negligence or willful
misconduct.

6.12 Remittance of Proceeds. Deliver, in kind, all proceeds arising from the disposition of any
Equipment or other fixed assets to Bank 1n the original form in which received by any Borrower not later than the
following Business Day after receipt by such Borrower, to be applied to the Obligations pursuant to the terms of
Section 9.4 hereof; provided that, if no Default or Event of Default has occurred and is continuing, such Borrower
shall not be obligated to remut to Bank the proceeds of the sale of worn out or obsolete Equipment or other fixed
asset disposed of by such Borrower in good faith in an arm’s length transaction if (a) the aggregate purchase price is
$500,000 or less (for all such transactions 1n any fiscal year) or (b) such proceeds are used to purchase replacement
Equipment or other fixed assets within 90 days of such sale. Each Borrower agrees that it will not commungle
proceeds of Equipment or other fixed assets with any of such Borrower’s other funds or property, but will hold such
proceeds separate and apart from such other funds and property and 1 an express trust for Bank. Nothing mn this
Section limits the restrictions on disposition of Collateral set forth elsewhere in this Agreement.

16.13 Access to Collateral; Books and Records. At reasonable times, on one (1) Business Day’s
notice (provided no notice 1s required if an Event of Default has occurred and is continuing), Bank, or 1ts agents,
shall have the right to inspect the Collateral and the right to audit and copy Borrowers’ Books. The foregoing
mnspections and audits shall be at Borrowers’ expense, and the charge therefor shall be $750 per person per day (or
such higher amount as shall represent Bank’s then-current standard charge for the same), plus reasonable out-of-
pocket expenses. Such nspections and audits shall not exceed two (2) per year unless an Event of Default has
occurred and 1s continuing. In the event Borrowers and Bank schedule an audit more than ten (10) days 1n advance,
and such Borrower cancels or seeks to reschedules the audit with less than ten (10) days written notice to Bank, then
(without limiting any of Bank’s rights or remedies), Borrowers shall pay Bank a fee of $1,000 plus any out-of-
pocket expenses incurred by Bank to compensate Bank for the anticipated costs and expenses of the cancellation or
rescheduling. |

6.14 Post Closing Items.

' (a) Within sixty (60) days of the Effective Date, Borrowers shall have delivered a payoff letter from
Bank with respect to the Indebtedness owing from NextWeb to Bank pursuant to that certain Loan and Security Agreement,
dated as of June 29, 2005 (the “NextWeb Loan Agreement”), by and between NextWeb and Bank;

" (b) Within sixty (60) days of the Effective Date, Borrowers shall have delivered evidence that (1) the
Liens securing Indebtedness owed by NextWeb pursuant to the NextWeb Loan Agreement will be termnated and (2) the
documents and/or filings evidencing the perfection of such Liens, including without limitation any financing statements
and/or control agreements, have or will, concurrently with the imtial Credit Extension, be terminated,

(©) Within thirty (30) days of the Effective Date, Borrowers shall have delivered the Agfeement for
XGDSL Services between Earthlink and Company, which shall be 1n a form satisfactory to Bank; and

“(d) Upon the expiration of the letters of credit 1ssued by Wells Fargo Bank, N.A. (but in no event later
than April 30, 2007), Borrowers shall replace such letters of credit with letters of credit 1ssued by Bank

6.15 Canadian Accounts. Each Borrower shall, and shall cause each of Group’s Subsidiarnes to (a)
permit only funds received from credit card payments that are required to be deposited 1n accounts 1n Canada to be
deposited at any time 1n any such Canadian account, (b) not permut any average monthly batance of such Canadian
accounts to exceed $300,000 in the aggregate and (c) provide the Bank a copy of each monthly account statement
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received 1n respect of each such Canadian accounts and all 8f the Canadian accounts in the aggregate, on a monthly
basts, no later than ten (10) Business Days after receipt thereof.

6.16 Additional Subsidiaries. Group shall, and shall cause each of its Subsidiaries hereafter formed or
acquired to execute and deliver to Bank, within sixty (60) days of the formation or acquisition thereof, a joinder
agreement in form and substance satisfactory to Bank, causing such Subsidiary to become a Borrower or Guarantor
hereunder, and a party to each applicable Loan Document, 1n each case as 1f such Subsidiary had been a Borrower or
Guarantor, as applicable, as of the Effective Date, together with appropriate Lien searches requested by Bank
indicating Bank’s first priority Lien (subject only to Permitted Liens that may have superior priority to Bank’s Lien
under this Agreement) on such Subsidiary’s personal property and, in connection with such deliveries, cause to be
delivered to Bank (a) a favorable written opinion of counsel satisfactory to Bank as to such matters relating thereto
as Bank may reasonably request, in form and substance reasonably satisfactory to Bank, (b) any stock certificates or
other certificates, accompanied by stock powers duly executed 1n blank, with regard to the capital stock of such
Subsidiary, (c) such other agreements, instruments, approvals or other documents, including Control Agreements, as
Bank may request with respect thereto, and (d) certified copies of the organizational documents, resolutions and
mncumbency certificate of such Subsidiary; provided however, 1f such Subsidiary 1s organized outside the United
States and causing such Subsidiary to become a Borrower, grantor of security interest or Guarantor causes material
adverse tax results as reasonably determined by Group’s Board of Directors, then (1) such Subsidiary is not required
to become a Borrower or Guarantor hereunder, and (2) such pledge shall be limited to 66% of the outstanding voting
stock of such Subsidiary

6.17 Further Assurances. Each Borrower shall execute any further instruments and take further action
as Bank. reasonably requests to perfect or continue Bank’s Lien in the Collateral or to effect the purposes of this
Agreement. Upon request by Bank, within five (5) days after the same are sent or received, copies of all
correspondence, reports, documents and other filings with any Governmental Authority regarding compliance with
or maintenance of Governmental Approvals or Requirements of Law or that could reasonably be expected to have a
material effect on any of the Governmental Approvals or otherwise on the operations of Group or any of 1ts
Subsidiaries

7 NEGATIVE COVENANTS

No Borrower shall do any of the following without Bank’s prior written consent:

71 Dispositions. Convey, sell, lease, transfer or otherwise dispose of (collectively “Transfer”), or
permut any of 1ts Subsidiarnes to Transfer, all or any part of 1ts business or property, except for:

“(a) Transfers 1n the ordinary course of business for reasonably equivalent consideration;
| (b) Transfers to any Borrower or to any Guarantor,
| ©) Transfers of property 1n connection with sale-leaseback transactions;
(d) Transfers of property to the extent such property 1s exchanged for credit against, or proceeds are

promptly applied to, the purchase price of other property used or useful in the business of Group or 1its Subsidiaries;

" (e) Transfers constituting non-exclusive licenses and simular arrangements for the use of the property
of Group or its Subsidiaries n the ordinary course of business and other non-perpetual licenses that may be
exclusive in some respects other than terntory (and/or that may be exclusive as to territory only 1n discreet
geographical areas outside of the United States), but that could not result in a legal transfer of any Borrower’s title in
the licensed property;

() Transfers otherwise permitted by the Loan Documents, including Permitted Liens;
() sales or discounting of delinquent accounts 1n the ordinary course of business;
 (h) Transfers associated with the making or disposition of a Permitted Investment;
-17-
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(1) Transfers in connection with a permilte'a 5Eaﬁ151t10n of a portion of the assets or rnights acquired;

0) Transfers not otherwise permutted in this Section 7 1, provided, that the aggregate book value of
all such Transfers by Group and its Subsidiaries, together, shall not exceed 1n any fiscal year, $5,000,000.

7.2 Changes in Business; Change in Control; Jurisdiction of Formation.

Engage 1n any material line of business other than those lines of business conducted by Group and its
Subsidiaries on the date hereof and any businesses reasonably related, complementary or incidental thereto or
reasonable extensions thereof; permut or suffer any Change in Control. No Borrower will, without prior written
notice, change its jurisdiction of formation.

7.3 Mergers or Acquisitions.

Merge or consolidate, or permut any of its Subsidiaries to merge or consolidate, with any Person other than
with a Borrower or a Guarantor, or acquire, or pernut any of 1ts Subsidiaries to acquire, all or substantially all of the
capital stock or property of a Person, except where no Event of Default has occurred and is continuing or would
result from such action during the term of this Agreement, and (a) either a Borrower or Guarantor is the surviving
entity, (b) such’merger or consolidation 1s a Transfer otherwise permitted pursuant to Section 7.1 hereof or (c) the
acquisition by Group of NextWeb pursuant to the NextWeb Acquisition Documents, which shall be in form and
substance reasonably satisfactory to Bank.

7.4 Indebtedness. Create, incur, assume, or be liable for any Indebtedness, or permit any Subsidiary
to do so, other than Permutted Indebtedness

7.5 Encumbrance. Create, incur, or allow any Lien on any of its property, or assign or convey any
right to receive income, ncluding the sale of any Accounts, or permut any of 1ts Subsidianes to do so, except for
Permitted Liens, permut any Collateral not to be subject to the first priority securty interest granted herein (subject
only to Permitted Liens that may have superior priority to Bank’s Lien under this Agreement), or enter into any
agreement, document, instrument or other arrangement (except with or 1n favor of Bank) with any Person which
directly ‘or indirectly prohibits or has the effect of prohibiting any Borrower or any Subsidiary from assigning,
mortgaging, pledging, granting a security interest in or upon, or encumbering any of such Borrower’s or any
Subsidiary’s intellectual property, except as 1s otherwise permutted in Section 7.1 hereof and the defimition of
“Permitted Lien” herein.

7.6 Maintenance of Collateral Accounts Maintain any Collateral Account except pursuant to the
terms of Section 6 6 hereof

7.7 Distributions; Investments. (a) Directly or indirectly acquire or own any Person, or make any
Investment 1n any Person, other than Permutted Investments, or permut any of 1ts Subsidianes to do so; or (b) pay any
dividends or make any distribution or payment or redeem, retire or purchase any capital stock other than Permitted
Dlstrlbutlons

- 7.8 Transactions with Affiliates. Directly or indirectly enter into or permit to exist any materal
transaction with any Affiliate of any Borrower except for (a) transactions that are in the ordinary course of such
Borrower’s business, upon fair and reasonable terms (when viewed in the context of any series of transactions of
which 1t may be a part, 1If applicable) that are no less favorable to such Borrower than would be obtained in an arm’s
length transaction with a non-affiliated Person; or (b) transactions among Group and its Subsidiaries and among
Group’s Subsidiaries so long as no Event of Default exists or could result therefrom.

1.9 Amendments to Subordinated Debt, the Earthlink Documents and Indenture. Change,
amend or waive the terms of any Subordinated Debt, the Earthlink Documents or the Indenture 1f the effect of such
change, amendment or waiver 1s to: (a) change the payment, redemption or prepayment provisions of the
Subordinated Debt or the Earthlink Documents or the Indenture other than extend the dates therefor or to reduce the
premiums payable 1n connection therewith; (b) increase the interest rate or cash paid 1n respect of interest or other
compensation regarding the Subordinated Debt or any Indebtedness under the Earthlink Documents or Indenture
prior to the payment 1n full of the Obligations; (c) prohibit the making of a payment 1n respect of the Obligations
which any Borrower or Guarantor 1s contractually obligated to make under the this Agreement; (d) cause the
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Subordinated Debt or any Indebtedness under the Earthlink Documents or Indenture to be assumed by, guaranteed
by, co-made by, or otherwise become the obligation of any Sub51d1ary of Group which is not a Borrower or
Guarantor hereunder; (e) shorten or eliminate existing cure periods or add any additional events of default; (f)
expand the definition of “Collateral” as defined in the Earthlink Documents as existing on the date hereof; (g) grant
any security or collateral to secure payment of any Subordinated Debt or the Indenture; or (h) otherwise change,
amend or include terms and conditions, including financial covenants and events of default, that are more onerous
with respect to any Borrower or Guarantor or adverse to the interests of Bank than the terms and conditions
contained 1n the Subordinated Debt, Earthlink Documents or Indenture as 1n effect on the date hereof

7.10 Payments of Subordinated Debt or any Indebtedness under the Indenture or the Earthlink
Documents. Make or permit any payment, prepayment or redemption of any Subordinated Debt or any Indebtedness
under the Indenture or the Earthlink Documents except (a) if no Default or Event of Default exists or would result
from such payment, scheduled interest payments permitted under the subordination provisions (which includes any
separate. subordination or intercreditor agreements) of such Subordinated Debt; (b) payments made with a
Borrower’s capital stock or other Subordinated Debt; or (c) if no Default or Event of Default exists or would result
from such payment, scheduled interest payments under the Indenture and the Earthlink Documents, and repayment
of principal pursuant to a Phase II Notice (as set forth in Section 1(d)(1)(A) of the Note dated as of March 29, 2006
by Borrowers 1n favor of Earthlink), in each case, in accordance with the terms therein as they exist on the date
hereof.

7.11 Compliance. Become an “investment company” or a company controlled by an “investment
company”, under the Investment Company Act of 1940 or undertake as one of its important activities extending
credit to purchase or carry margin stock (as defined in Regulation U of the Board of Governors of the Federal
Reserve System), or use the proceeds of any Credit Extension for that purpose; fail to meet the minimum funding
requirements of ERISA, permit a Reportable Event or Prohibited Transaction, as defined in ERISA, to occur; fail to
comply with the Federal Fair Labor Standards Act or violate any other law or regulation, 1f the violation could
reasonably be expected to have a material adverse effect on a Borrower’s business, or permit any of Group’s
Subsidiaries to do so; withdraw or permut any Subsidiary to withdraw from participation 1n, permut partial or
complete termination of, or pernut the occurrence of any other event with respect to, any present pension, profit
sharing ‘and deferred compensation plan which could reasonably be expected to result in any liability of any
Borrower, including any hability to the Pension Benefit Guaranty Corporation or its successors or any other
Governmental Authority.

'8 EVENTS OF DEFAULT

Any one of the following shall constitute an event of default (an “Event of Default”) under this
Agreement:

8.1 Payment Default. A Borrower fails to (a) make any payment of principal or interest on any
Credit Extension on its due date, or (b) pay any other Obligations within three (3) Business Days after such
Obligations are due and payable. During the cure period, the failure to cure the payment default is not an Event of
Default (but no Credit Extension will be made during the cure period);

8.2 Covenant Default.

(a) (1) A Borrower fails or neglects to perform any obligation under Section 6.2(b) or (c) and has
failed to cure such default within five (5) Business Days after the occurrence thereof or (2) a Borrower fails or
neglects to perform any obligation in Sections 6.1, 6.2(a), 6.6, 6.7, 6.10 or violates any covenant in Section 7; or

« (b) A Borrower fails or neglects to perform, keep, or observe any other material term, provision,
condition, covenant or agreement contained 1n this Agreement, any Loan Documents, and as to any default (other
than those specified 1n Section 8 below) under such other matenal term, provision, condition, covenant or agreement
that can be cured, has failed to cure the default within ten (10) days after the occurrence thereof; provided, however,
that 1f the default cannot by its nature be cured within the ten (10) day period or cannot after diligent attempts by
Borrowers be cured within such ten (10) day period, and such default 1s likely to be cured within a reasonable time,
then Borrowers shall have an additional period (which shall not 1n any case exceed thirty (30) days) to attempt to
cure such default, and within such reasonable time period the failure to cure the default shall not be deemed an
Event of Default (but no Credit Extensions shall be made during such cure period). Grace periods provided under
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this section shall not apply, among other things, to finanéial ¢6Venarits or any other covenants set forth in subsection
(a) above,

8.3 Material Adverse Change A Material Adverse Change occurs;

8.4 Attachment (a) Any matenal portion of any Borrower’s assets is attached, seized, levied on, or
comes into possession of a trustee or receiver and the attachment, seizure or levy 1s not removed 1n thirty (30) days,
(b) any Borrower 1s enjomned, restrained, or prevented by court order from conducting a matenal part of 1ts business;
(c) a judgment or other claim 1n excess of $500,000 becomes a Lien on any of such Borrower’s assets; or (d)
excluding Permitted Liens, a notice of lien, levy, or assessment is filed against any of such Borrower’s assets by any
government agency and not paid within ten (10) days after such Borrower receives notice. These are not Events of
Default 1if stayed or if a bond 1s posted pending contest by such Borrower (but no Credit Extensions shall be made
during the cure period);

8.5 Insolvency. (a) Any Borrower is unable to pay its debts (including trade debts) as they become
due or otherwise becomes nsolvent; (b) any Borrower begins an Insolvency Proceeding; or (c¢) an Insolvency
Proceeding 1s begun against any Borrower and not dismissed or stayed within thirty (30) days (but no Credit
Extensions shall be made while of any of the conditions described n clause (a) exist and/or until any Insolvency
Proceeding 1s dismissed);

8.6 Other Agreements. (a) If any Borrower fails to (1) make any payment that 1s due and payable
with respect to any Material Indebtedness and such failure continues after the applicable grace or notice period, if
any, specified in the agreement or instrument relating thereto and 1s not waived 1n accordance with the terms therein,
or (2) perform or observe any other condition or covenant, or any other event shall occur or condition exist under
any agreement or instrument relating to any Material Indebtedness, and such failure continues after the applicable
grace or notice period, if any, specified in the agreement or instrument relating thereto and the effect of such failure,
event or condition 1s to cause the holder or holders of such Material Indebtedness to accelerate the matunity of such
Material Indebtedness or cause the mandatory repurchase of any Material Indebtedness or (b) a “Substantial
Performance Failure” occurs under the Earthlink Documents;

8.7 Judgments. A judgment or judgments for the payment of money in an amount, individually or in
the aggregate, of at least Five Hundred Thousand Dollars ($500,000) (not covered by independent third-party
insurance) shall be rendered against any Borrower and shall remain unsatisfied and unstayed for a period of thirty
(30) days after the entry thereof (provided that no Credit Extensions will be made prior to the satisfaction or stay of
such judgment);

8.8 Misrepresentations. Any Borrower or any Person acting for such Borrower makes any
representation, warranty, or other statement now or later 1n this Agreement, any Loan Document or 1n any writing
delivered to Bank or to induce Bank to enter this Agreement or any Loan Document, and such representation,
warranty, or other statement 1s incorrect i any material respect when made;

8.9 Subordinated Debt. A default or breach occurs under any agreement between any Borrower and
any creditor of such Borrower that signed a subordination, intercreditor, or other similar agreement with Bank, or
any creditor that has signed such an agreement with Bank breaches any terms of such agreement;

. 8.10 Guaranty. (a) Any guaranty of any Obligations termuinates or ceases for any reason to be in full
force and effect; (b) any Guarantor does not perform any obligation or covenant under any guaranty of the
Obligations; (c) any circumstance described in Sections 8.3, 8.4, 8.5, 8.7, or 8.8 occurs with respect to any
Guarantor, or (d) the liquidation, winding up, or ternunation of existence of any Guarantor; or (e) (1) a material
impairment in the perfection or priority of Bank’s Lien in the collateral provided by Guarantor or in the value of
such collateral or (2) a matenal adverse change in the general affairs, management, results of operation, condition
(financial or otherwise) or the prospect of repayment of the Obligations occurs with respect to any Guarantor;

. 8.11 Governmental Approvals. Any of the Governmental Approvals shall have been (a) revoked,
rescinded, suspended, modified in an adverse manner or not renewed in the ordinary course for a full term or (b)
subject to any decision by a Governmental Authority that designates a hearing with respect to any applications for
renewal of any of the Governmental Approvals or that could result in the Governmental Authority taking any of the
actions described in clause (a) above, and such decision or such revocation, rescission, suspension, modification or
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nonrenewal (1) has, or could reasonably be expected to have: 3 Material Adverse Change, or (2) adversely affects
the legal qualifications of Group or any of its Subsidiaries to hold any of the Governmental Approvals in any
applicable jurisdiction and such revocation, rescission, suspension, modification or nonrenewal could reasonably be
expected 'to affect the status of or legal qualifications of Group or any of its Subsidianies to hold any of the
Governmental Approvals in any other jurisdiction.

9 BANK’S RIGHTS AND REMEDIES

9.1 Rights and Remedies. While an Event of Default occurs and continues Bank may, without
notice or demand, do any or all of the following'

(a) declare all Obligations immediately due and payable (but if an Event of Default described
1n Section 8.5 occurs all Obligations are immediately due and payable without any action by Bank);

(b) stop advancing money or extending credit for Borrowers’ benefit under this Agreement
or under any other agreement between any Borrower and Bank,

(c) demand that Borrowers (1) deposits cash with Bank 1n an amount equal to the aggregate
amount of any Letters of Credit remaining undrawn, as collateral security for the repayment of any future drawings
under such Letters of Credit, and Borrowers shall forthwith deposit and pay such amounts, and (2) pay 1n advance
all Letter of Credit fees scheduled to be paid or payable over the remaining term of any Letters of Credit;

(d) termunate any FX Contracts;

. (e) settle or adjust disputes and claims directly with Account Debtors for amounts on terms
and 1n any order that Bank considers advisable, notify any Person owing any Borrower money of Bank’s security
interest in such funds, and verify the amount of such account;

H make any payments and do any acts it considers necessary or reasonable to protect the
Collateral and/or 1ts security interest in the Collateral. Borrowers shall assemble the Collateral if Bank requests and
make 1t available as Bank designates. Bank may enter premises where the Collateral 1s located, take and maintain
possession of any part of the Collateral, and pay, purchase, contest, or compromise any Lien which appears to be
prior or superior to 1ts security interest and pay all expenses incurred. Each Borrower grants Bank a license to enter
and occupy any of its premises, without charge, to exercise any of Bank’s rights or remedies;

. () apply to the Obligations any (1) balances and deposits of any Borrower it holds, or (2)
any amount held by Bank owing to or for the credit or the account of Borrowers;

(h) ship, reclaim, recover, store, finish, maintain, repair, prepare for sale, advertise for sale,
and sell the Collateral. Bank 1s hereby granted a non-exclusive, royalty-free license or other night to use, without
charge, Borrowers’ labels, patents, copyrights, mask works, rights of use of any name, trade secrets, trade names,
trademarks, service marks, and advertising matter, or any similar property as it pertamns to the Collateral, in
completing production of, advertising for sale, and selling any Collateral and, in connection with Bank’s exercise of
its rights under this Section, Borrowers’ rights under all licenses and all franchise agreements inure to Bank’s
benefit,’

(i) place a “hold” on any account maintained with Bank and/or deliver a notice of exclusive
control,: any entitlement order, or other directions or instructions pursuant to any Control Agreement or similar
agreements providing control of any Collateral;

)] demand and receive possession of Borrowers’ Books; and

, (k) exercise all rights and remedies available to Bank under the Loan Documents or at law or
equity, including all remedies provided under the Code (including disposal of the Collateral pursuant to the terms
thereof).
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9.2 Power of Attorney. Each Borrower Hé#éis“y‘ ifrévocably appoints Bank as its lawful attorney-in-
fact, exercisable upon the occurrence and during the continuance of an Event of Default, to. (a) endorse such
Borrower’s name on any checks or other forms of payment or security; (b) sign such Borrower’s name on any
invoice or bill of lading for any Account or drafts against Account Debtors; (c) settle and adjust disputes and claims
about the Accounts directly with Account Debtors, for amounts and on terms Bank determunes reasonable; (d) make,
settle, and adjust all claims under such Borrower’s insurance policies; (e) pay, contest or settle any Lien, charge,
encumbrance, security interest, and adverse claim n or to the Collateral, or any judgment based thereon, or
otherwise take any action to termunate or discharge the same, and (f) transfer the Collateral into the name of Bank or
a third party as the Code permits. Each Borrower hereby appoints Bank as 1ts lawful attorney-in-fact to sign such
Borrower’s name on any documents necessary to perfect or continue the perfection of any security interest
regardlesls of whether an Event of Default has occurred until all Obligations have been satisfied in full and Bank 1s
under no further obligation to make Credit Extensions hereunder. Bank’s foregoing appointment as Borrowers’
attorney-in fact, and all of Bank’s rights and powers, coupled with an interest, are irrevocable until all Obligations
have been fully repaid and performed and Bank’s obligation to provide Credit Extensions terminates.

9.3 Protective Payments. If any Borrower fails to obtain the insurance called for by Section 6.5 or
fails to pay any premwum thereon or fails to pay any other amount which such Borrower 1s obligated to pay under
this Agreement or any other Loan Document, Bank may obtain such insurance or make such payment, and all
amounts so paid by Bank are Bank Expenses and immediately due and payable, bearing interest at the then highest
applicable rate, and secured by the Collateral. Bank will make reasonable efforts to provide such Borrower with
notice of Bank obtaiming such insurance at the time 1t is obtained or within a reasonable time thereafter. No
payments by Bank are deemed an agreement to make similar payments in the future or Bank’s waiver of any Event
of Default.

9.4 Application of Payments and Proceeds. Unless an Event of Default has occurred and 1s
continuing, all payments received by Bank from Borrowers under the Loan Documents will be applied in the
following order: (a) first, to the payment of any Bank Expenses, including without limitation, the reasonable costs,
expenses, liabilities, obligations and attorneys’ fees incurred by Bank in the exercise of its rights under this
Agreement, (b) second, to any applicable fees and other charges, 1n such order as Bank shall determune 1n 1ts sole
discretion, (c) third, to the interest due upon any of the Obligations; and (d) finally, to the principal of the
Obligations Any surplus shall be paid to any Borrower by credit to the Designated Deposit Account or other
Persons'legally entitled thereto; Borrowers shall remain hable to Bank for any deficiency. If an Event of Default has
occurred and is continuing, Bank may apply any funds 1n 1ts possession, whether from Borrower account balances,
payments, proceeds realized as the result of any collection of Accounts or other disposition of the Collateral, or
otherwise, to the Obligations 1n such order as Bank shall determine in 1ts sole discretion. Any surplus shall be paid
to any Borrower by credit to the Designated Deposit Account or to other Persons legally entitled thereto; Borrowers
shall remain lable to Bank for any deficiency. [f Bank, in 1ts good faith business judgment, directly or indirectly
enters into a deferred payment or other credit transaction with any purchaser at any sale of Collateral, Bank shall
have thé option, exercisable at any time, of erther reducing the Obligations by the principal amount of the purchase
price or deferring the reduction of the Obligations until the actual receipt by Bank of cash therefor.

9.5 Bank’s Liability for Collateral. So long as Bank complies with reasonable banking practices
regarding the safekeeping of the Collateral in the possession or under the control of Bank, Bank shall not be Lable or
responsible for: (a) the safekeeping of the Collateral; (b) any loss or damage to the Collateral; (¢) any diminution n
the value of the Collateral; or (d) any act or default of any carrier, warechouseman, bailee, or other Person.
Borrowers bear all risk of loss, damage or destruction of the Collateral.

9.6 No Waiver; Remedies Cumulative. Bank’s failure, at any time or times, to require strict
perfomiance by Borrowers of any provision of this Agreement or any other Loan Document shall not waive, affect,
or diminish any right of Bank thereafter to demand strict performance and compliance herewith or therewith. No
waiver hereunder shall be effective unless signed by Bank and then is only effective for the specific instance and
purpose for which it is given. Bank’s rights and remedies under this Agreement and the other Loan Documents are
cumulative. Bank has all rights and remedies provided under the Code, by law, or in equity. Bank’s exercise of one
right or remedy is not an election, and Bank’s waiver of any Event of Default 1s not a continuing waiver. Bank’s
delay 1n exercising any remedy 1s not a waiver, election, or acquiescence.

- 9.7 Demand Waiver. Each Borrower waives demand, notice of default or dishonor, notice of
payment and nonpayment, notice of any default, nonpayment at matunty, release, compronuse, settlement,
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extenston, or renewal of accounts, documents, instrursierits, cliattel paper, and guarantees held by Bank:on which
such Borrower 1s liable

10 NOTICES

All notices, consents, requests, approvals, demands, or other commumication (collectively,
“Communication™) by any party to this Agreement or any other Loan Document must be in writing and shall be
deemed to have been validly served, given, or delivered (a) upon the earlier of actual receipt and three (3) Business
Days after deposit in the U S. maul, first class, registered or certified mail return receipt requested, with proper
postage prepaid; (b) upon transmuission, when sent by electronic mail or facsimile transmussion; (c) one (1) Business
Day after deposit with a reputable overmight courier with all charges prepaid, or (d) when delivered, if hand-
delivered by messenger, all of which shall be addressed to the party to be notified and sent to the address, facsimle
number, -or email address indicated below Bank or any Borrower may change their address or facsimile number by
giving the other party written notice thereof 1n accordance with the terms of this Section 10

If to Borrowers: Covad Communications Group, Inc. and
Covad Communications Company
110 Rio Robles
San Jose, California 95134
Attn. Chris Dunn
Fax: (408) 952-7539

If to Bank: Silicon Valley Bank
3003 Tasman Drive
Santa Clara, California 95054
Attn. Tom Smith
Fax: (408) 654-1045

11 CHOICE OF LAW, YENUE AND JURY TRIAL WAIVER

"Califorma law governs the Loan Documents without regard to principles of conflicts of law. Each
Borrower and Bank each submut to the exclusive jurisdiction of the State and Federal courts in Santa Clara County,
California; provided, however, that nothing 1n this Agreement shall be deemed to operate to preclude Bank from
bringing suit or taking other legal action 1n any other jurisdiction to realize on the Collateral or any other security for
the Obligations, or to enforce a judgment or other court order in favor of Bank Each Borrower expressly submits
and consents 1n advance to such jurisdiction 1n any action or suit commenced in any such court, and each Borrower
hereby waives any objection that 1t may have based upon lack of personal jurisdiction, improper venue, or forum
non conveniens and hereby consents to the granting of such legal or equitable relief as 1s deemed appropnate by
such court. Each Borrower hereby waives personal service of the summons, complaints, and other process 1ssued 1n
such action or suit and agrees that service of such summons, complaints, and other process may be made by
registered or certified mail addressed to Borrowers at the address set forth in Section 10 of this Agreement and that
service so made shall be deemed completed upon the earlier to occur of such Borrower’s actual receipt thereof or
three (3) days after deposit n the U.S. mails, proper postage prepaid.

TO THE EXTENT PERMITTED BY APPLICABLE LAW, EACH BORROWER AND BANK EACH
WAIVE THEIR RIGHT TO A JURY TRIAL OF ANY CLAIM OR CAUSE OF ACTION ARISING OUT
OF OR BASED UPON THIS AGREEMENT, THE OTHER LOAN DOCUMENTS OR ANY
CONTEMPLATED TRANSACTION, INCLUDING CONTRACT, TORT, BREACH OF DUTY AND ALL
OTHER CLAIMS. THIS WAIVER IS A MATERIAL INDUCEMENT FOR BOTH PARTIES TO ENTER
INTO THIS AGREEMENT. EACH PARTY HAS REVIEWED THIS WAIVER WITH ITS COUNSEL.

WITHOUT INTENDING IN ANY WAY TO LIMIT THE PARTIES’ AGREEMENT TO WAIVE THEIR
RESPECTIVE RIGHT TO A TRIAL BY JURY, if the above waiver of the right to a trial by jury 1s not enforceable,
the parties hereto agree that any and all disputes or controversies of any nature between them arising ‘at any time
shall be decided by a reference to a private judge, mutually selected by the parties (or, if they cannot agree, by the
Presiding Judge of the Santa Clara County, California Superior Court) appointed 1n accordance with California
Code of Civil Procedure Section 638 (or pursuant to comparable provisions of federal law if the dispute falls within
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the exclusive jurisdiction of the federal courts), sllttmg withiout 4 jiry, n Santa Clara County, Cahifornia; and the
parties hereby subnut to the jurisdiction of such court. The reference proceedings shall be conducted pursuant to
and 1n accordance with the provisions of California Code of Civil Procedure §§ 638 through 645 1, inclusive. The
private judge shall have the power, among others, to grant provisional relief, including w1thout 11m1tatlon entering
temporary restraining orders, 1ssumng prelinunary and permancnt injunctions and appomting receivers. All such
proceedings shall be closed to the public and confidential and all records relating thereto shall be permanently
sealed. If during the course of any disputc, a party desires to seek provisional relief, but a judge has not been
appointed at that pomt pursuant to the judicial reference procedures, then such party may apply to the Santa Clara
County, California Superior Court for such rehief. The proceeding before the private judge shall be conducted 1n the
same manner as 1t would be before a court under the rules of evidence applicable to judicial proceedings. The
parties shall be entitled to discovery which shall be conducted in the same manner as 1t would be before a court
under the rules of discovery applicable to judicial proceedings The private judge shall oversee discovery and may
enforce all discovery rules and order applicable to judicial proceedings in the same manner as a trial court judge.
The parties agree that the selected or appointed private judge shall have the power to decide all 1ssues in the action
or proceeding, whether of fact of law, and shall report a statement of decision thereon pursuant to the California
Code of Civil Procedure § 644(a). Nothing in this paragraph shall limit the right of any party at any time to exercise
self-help remedies, foreclosure against collateral, or obtain provisional remedies. The private judge shall also
deternune all 1ssues relating to the applicability, interpretation and enforceability of this paragraph.

12 GENERAL PROVISIONS

'12.1 Successors and Assigns. This Agreement binds and 1s for the benefit of the successors and
permitted assigns of each party. No Borrower may assign this Agreement or any rights or obligations under 1t
without Bank’s prior written consent (which may be granted or withheld in Bank’s discretion) Bank has the right,
without the consent of or notice to Borrowers, to sell, transfer, negotiate, or grant participation i all or any part of,
or any interest in, Bank’s obligations, rights, and benefits under this Agreement and the other Loan Documents.

12.2 Indemnification. Each Borrower agrees to indemmify, defend and hold Bank and 1ts directors,
officers, employees, agents, attorneys, or any other Person affiliated with or representing Bank harmless against:
(a) all obligations, demands, claims, and liabilities (collectively, “Claims™) asserted by any other party in connection
with the transactions contemplated by the Loan Documents; and (b) all losses or Bank Expenses incurred, or paid by
Bank from following, or arising from transactions among Bank and Borrowers (including reasonable attorneys’ fees
and expenses), except for Claims and/or losses directly caused by Bank’s gross negligence or willful misconduct.

12.3 Time of Essence. Time is of the essence for the performance of all Obligations in this
Agreement.

12.4 Severability of Provisions. Each provision of this Agreement 1s severable from every other
provision n determining the enforceability of any provision.

"12.5 Amendments in Writing; Integration. All amendments to this Agreement must be in writing
signed by Bank and Borrowers. This Agreement and the Loan Documents represent the entire agreement about this
subject matter and supersede prior negotiations or agreements. All prior agreements, understandings,
representations, warranties, and negotiations between the parties about the subject matter of this Agreement and the
Loan Documents merge into this Agreement and the Loan Documents.

12.6 Counterparts. This Agreement may be executed 1n any number of counterparts and by different

parties on separate counterparts, each of which, when executed and delivered, are an oniginal, and all taken together,
constitute one Agreement.

*12.7 Survival. All covenants, representations and warranties made in this Agreement continue in full
force until this Agreement has terminated pursuant to 1its terms and all Obligations (other than inchoate indemnity
obligations and any other obligations which, by their terms, are to survive the termination of this Agreement) have
been satisfied. The obligation of Borrowers 1n Section 12.2 to indemnify Bank shall survive until the statute of
limitations with respect to such claim or cause of action shall have run.

12.8 Confidentiality. In handling any confidential or non-public information concermng Borrowers
and its Subsidianes, Bank will maintain the confidentiality of such information, but disclosure of information may
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be made (a) to Bank’s Subsidiaries or Affiliates in connection with their business with Borrowers, provided they are
bound by this confidentiality provision, (b) to prospective transferees or purchasers of any interest in the Credit
Extensions, provided they are bound by this confidentiality provision, (c) as required by law, regulation, subpoena,
or other order, (d) to Bank’s regulators; (e) as required in connection with Bank’s examination or audit, provided
that any Person receiving confidential or non-public information 1s bound by this confidentiality provision or similar
regulations, and (f) as Bank considers appropriate exercising remedies under this Agreement, provided that any
Person receiving confidential or non-public information 1s bound by this confidentiality provision or sinular
regulations. Confidential information does not include information that either- (1) 1s 1n the public domain or in
Bank’s possession when disclosed to Bank, or becomes part of the public domain after disclosure to Bank; or (2) is
disclosed to Bank by a third party, if Bank does not know that the third party 1s prohibited from dlsclosmg the
information.

12.9 Attorneys® Fees, Costs and Expenses. In any action or proceeding between any Borrower and
Bank arising out of or relating to the Loan Documents, the prevailing party shall be entitled to recover 1ts reasonable
attorneys’ fees and other costs and expenses incurred, 1n addition to any other relief to which 1t may be entitled.

12.10 Co-Borrower Waivers.

(a) Cross-Guaranty. Each Borrower hereby agrees that such Borrower 1s jointly and severally Liable
for, and hereby absolutely and unconditionally guarantees to Bank and 1ts successors and assigns, the full and
prompt payment (whether at stated maturity, by acceleration or otherwise) and performance of, all Obligations owed
or hereafter owing to Bank by each other Borrower. Each Borrower agrees that its guaranty obligation hereunder 1s
a continuing guaranty of payment and performance and not of collection, that its obligations under this Agreement
shall not be discharged until payment and performance, in full, of the Obligations has occurred, and that its
obligations under this Section 12.10 shall be absolute and unconditional, irrespective of, and unaffected by,

(1) the genutneness, validity, regulanty, enforceability or any future amendment of, or
_change 1n, this Agreement, any other Loan Document or any other agreement, document or nstrument to
.which any Borrower 1s or may become a party,

, (1)  the absence of any action to enforce this Agreement (including this Section 12.10)
or any other Loan Document or the waiver or consent by Bank with respect to any of the prov1510ns
thereof;

(ui) the existence, value or condition of, or failure to perfect its Lien against, any
-security for the Obligations or any action, or the absence of any action, by Bank in respect thereof
_(including the release of any such securty);

(1v) the insolvency of any Borrower or any Guarantor; or

(v)  any other action or circumstances that mught otherwise constitute a legal or
" equitable discharge or defense of a surety or guarantor.

Each Borrower shall be regarded, and shall be in the same position, as the principal debtor with respect to
the Obligations guaranteed hereunder.

" (b) Specific Waivers by Borrowers. Each Borrower expressly waives all rights it may have now or n
the future under any statute, or at common law, or at law or n equity, or otherwise, to compel Bank to marshal
assets or to proceed in respect of the Obligations guaranteed hereunder against any other Borrower or any
Guarantor, any other party or agamnst any security for the payment and performance of the Obligations before
proceeding against, or as a condition to proceeding against, such Borrower. Without hmiting the generality of the
foregoing, each Borrower expressly warves the benefit of Californa Civil Code Section 2815 pernmtting the
revocation of any guaranty as to future transactions and the benefit of California Civil Code Sections 2787 through
2855, 2899 and 1432 with respect to certain suretyship defenses. It is agreed among each Borrower and Bank that
the foregoing waivers are of the essence of the transaction contemplated by this Agreement and the other Loan
Documents and that, but for the provisions of this Section 12.10 and such waivers, Bank would decline to enter into
this Agreement.
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(c) Benefit of Guaranty. Each Borrower agrees that the provisions of this Section 12.10 are for the
benefit of Bank and 1ts successors, transferees, endorsees and assigns, and nothing herein contained shall impair, as
between any othcr Borrower and Bank, the obligations of such other Borrower under the Loan Documents

=(d) Waiver of Subrogation, Etc. Notwithstanding anything to the contrary in this Agreement or 1n any
other Loan Document or until all obligations are paid in full, each Borrower hereby cxpressly and irrevocably
waives any and all rights at law or 1n equity to subrogation, reimbursement, eXoneration, contribution,
indemnification or set off and any and all defenses available to a surety, guarantor or accommodation co-obligor.
Each Borrower acknowledges and agrees that this waiver is intended to benefit Bank and shall not limit or otherwise
affect such Borrower’s liability hereunder or the enforceability of this Section 12.10, and that Bank and its
successors and assigns are mtended third party beneficiaries of the wairvers and agreements set forth in this Section
12.10. .

13 DEFINITIONS

‘13.1 Definitions. As used in this Agreement, the following terms have the following meanings:

“Account” is any “account” as defined in the Code with such additions to such term as may. hereafter be
made, and includes, without limitation, all accounts receivable and other sums owing to any Borrower.

“Account Debtor” is any “account debtor” as defined in the Code with such additions to such term as may
hereafter be made

“Advance” or “Advances” means an advance (or advances) under the Revolving Line.

“Affiliate” of any Person is a Person that owns or controls directly or indirectly the Person, any Person that
controls or is controlled by or is under common control with the Person, and each of that Person’s senior executive
officers, directors, partners and, for any Person that 1s a himited liability company, that Person’s managers and
members.

“Agreement” is defined in the preamble hereof

“Availability Amount” is the lesser of (a) the Revolving Line or (b) $25,000,000 plus the lesser of (1)
$25,000,000 or (2) the Borrowing Base.

“Bank” is defined 1n the preamble hereof.

“Bank Expenses” are all audit fees and expenses, costs, and expenses (including reasonable attorneys’ fees
and expenses) for preparing, negotiating, admimstering, defending and enforcing the Loan Documents (including,
without linutation, those incurred in connection with appeals or Insolvency Proceedings) or otherwise incurred with
respect to Borrowers.

“Borrower” or “Borrowers” is defined in the preamble hereof, and shall, upon satisfaction of the
covenants set forth in Sections 6.14(a), (b) and 6.16, include NextWeb.

“Borrowers’ Books” are all Borrowers’ and Guarantors’ books and records including ledgers, federal and
state tax returns, records regarding Borrowers’ and Guarantors’ assets or liabilities, the Collateral, business

operations or financial condition, and all computer programs or storage or any equipment containing such
information.

“Borrowing Base” is 80% of Eligible Accounts, as determined by Bank from Borrowers’ most recent
Borrowing Base Certificate; provided, however, that Bank may decrease the foregoing percentages 1 its good faith
business judgment based on results of audits and/or inspections, events, conditions, contingencies, or risks which, as
determined by Bank, may adversely affect Collateral.

" “Borrowing Base Certificate” is that certain certificate in the form attached hereto as Exlibit C.
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“Borrowmg Resolutions” are, with respect to any Person, those resolutions adopted by such Person’s
Board of Directors and delivered by such Person to Bank approvmg the Loan Documents to which such Person 1s a
party and the transactions contemplated thereby, together with a certificate executed by its secretary on behalf of
such Person certifying that (a) such Person has the authonty to execute, deliver, and perform 1ts obligations under
each of the Loan Documents to which 1t 1s a party, (b) that attached as Exhibit A to such certificate 1s a true, correct,
and complete copy of the resolutions then 1n full force and effect authorizing and ratifying the execution, delivery,
and performance by such Person of the Loan Documents to which 1t 1s a party, (c) the name(s) of the Person(s)
authorized to execute the Loan Documents on behalf of such Person, together with a sample of the true signature(s)
of such Person(s), and (d) that Bank may conclusively rely on such certificate unless and until such Person shall
have delivered to Bank a further certificate canceling or amending such prior certificate.

“Business Day” is any day other than a Saturday, Sunday or other day on which banking mstitutions 1n the
State of Califormia are authornized or required by law or other governmental action to close, except that if any
determination of a “Business Day” shall relate to a LIBOR Advance, the term “Business Day” shall also mean a day
on which dealings are carried on in the London interbank market, and if any determination of a “Business Day” shall
relate to an FX Forward Contract, the term “Business Day” shall mean a day on which dealings are carried on in the
country of settlement of the foreign (1.e., non-Dollar) currency.

“Cash Equivalents” means (a) marketable direct obligations 1ssued or unconditionally guaranteed by the
Unmited States or any agency or any State thereof having maturities of not more than one (1) year from the date of
acquisition; (b) commercial paper maturing no more than one (1) year after 1ts creation and having the highest rating
from either Standard & Poor’s Ratings Group or Moody’s Investors Service, Inc.; (¢) Bank’s certificates of deposit
1ssued maturing no more than one (1) year after 1ssue; and (d) money market funds at least ninety-five percent (95%)
of the assets of which constitute Cash Equivalents of the kinds described in clauses (a) through (c) of this defimtion.

“Cash Management Services” 1s defined 1n Section 2.1 4.
“Cash Management Services Sublimit” 1s defined in Section 2.1.4.

“Change in Control” means any event, transaction, or occurrence as a result of which (a) any “person” (as
such term 1s defined in Sections 3(a)(9) and 13(d)(3) of the Secunities Exchange Act of 1934, as an amended (the
“Exchange Act™)), other than a trustee or other fiduciary holding securities under an employee benefit plan of
Group, 1s or becomes a beneficial owner (within the meaning Rule 13d-3 promulgated under the Exchange Act),
directly or indirectly, of securities of Group, representing fifty percent (50%) or more of the combined voting power
of Group’s then outstanding securities, or (b) during any period of twelve consecutive calendar months, individuals
who at the beginning of such period constituted the Board of Directors of Group (together with any new directors
whose election by the Board of Directors of Group was approved by a vote of at least two-thirds of the directors then
still in office who eirther were directions at the beginning of such period or whose election or nomination for

election was previously so approved) cease for any reason other than death or disability to constitute a majority of
the directors then 1n office.

. “Code” is the Uniform Commercial Code, as the same may, from time to time, be enacted and 1n effect in
the State of California; provided, that, to the extent that the Code 1s used to define any term herein or in any Loan
Document and such term 1s defined differently 1n different Articles or Divisions of the Code, the definition of such
term contained 1n Article or Division 9 shall govern; provided further, that in the event that, by reason of mandatory
provisions of law, any or all of the attachment, perfection, or priority of, or remedies with respect to, Bank’s Lien on
any Collateral 1s governed by the Uniform Commercial Code in effect in a jurisdiction other than the State of
California, the term “Code” shall mean the Uniform Commercial Code as epacted and in effect in such other
Jurisdiction solely for purposes on the provisions thereof relating to such attachment, perfection, priority, or
remedies and for purposes of definitions relating to such provisions.

“Collateral” is any and all properties, rights and assets of Borrowers described on Exhibit A
“Collateral Account” is any Deposit Account, Securities Account, or Commodity Account.
; “Commodity Account” is any “commodity account” as defined in the Code with such additions to such

term as may hereafter be made.
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“Communication” is defined 1n Section 10.
“Compliance Certificate” is that certain certificate in the form attached hereto as Exhibit D

“Consolidated Total Assets” means, at any date of determination, the total consolidated assets of Group,
except goodwill, trade names, copyrights, trademarks, service marks, and other intangible 1tems such as unamortized
Indebtedness discounts and expenses and research and development expenses except pre-paid expenses.

“Consolidated Total Liabilities” means, at any date of determination, obligations that should, under
GAAP, be classified as liabilities or indebtedness under Group’s consolidated balance sheet, but excluding all other
Subordinated Debt received after the Effective Date.

“‘Contingent Obligation” is, for any Person, any direct or indirect liability, contingent or not, of that
Person for (a) any indebtedness, lease, dividend, letter of credit or other obligation of another such as an obligation
directly or indirectly guaranteed, endorsed, co-made, discounted or sold with recourse by that Person, or for which
that Person 1s directly or indirectly liable; (b) any obligations for undrawn letters of credit for the account of that
Person, and (c) all obligations from any interest rate, currency or commodity swap agreement, interest rate cap or
collar agreement, or other agreement or arrangement designated to protect a Person against fluctuation in interest
rates, currency exchange rates or commodity prices; but “Contingent Obligation™ does not include endorsements in
the ordinary course of business. The amount of a Contingent Obligation 1s the stated or determmed amount of the
primary obligation for which the Contingent Obligation 1s made or, 1f not determinable, the maximum reasonably
anticipated liability for it determined by the Person in good faith; but the amount may not exceed the maximum of
the obligations under any guarantee or other support arrangement

“Continuation Date” means any date on which Borrowers elect to continue a LIBOR Advance into
another Interest Period

“Control Agreement” 1s any control agreement entered into among the depository institution at which
Borrowers' maintain a Deposit Account or the securities intermediary or commodity intermediary at which
Borrowers maintain a Securities Account or a Commodity Account, Borrowers, and Bank pursuant to which Bank
obtains control (within the meaning of the Code) over such Deposit Account, Securities Account, or Commodity
Account.

.“Conversion Date” means any date on which Borrowers elect to convert a Prime Rate Advance to a
LIBOR Advance or a LIBOR Advance to a Prime Rate Advance.

-“Credit Extension” is any Advance, Letter of Credit, FX Forward Contract, amount utilized for Cash
Management Services or any other extension of credit by Bank for Borrowers’ benefit.

“Default” means any event which with notice or passage of time or both, would constitute an Event of
Default.

“Default Rate” is defined in Section 2.3(b).

“Deferred Revenue” is all amounts received or invoiced in advance of performance under contracts and
not yet recognized as revenue.

' “Deposit Account” is any “deposit account” as defined in the Code with such additions to such term as
may hereafter be made.

“Designated Deposit Account” is Borrowers’ deposit account, account number 3300511617, maintained
with Bank

“Dieca” 1s Dieca Communications, Inc., a Virginia corporation.

- “Dollars,” “dollars” and “$” each mean lawful money of the United States.

: -28-
SF/21657514 8




“Earthlink” 1s Earthlink, Inc., a Delaware corpération.
“Earthlink Documents” is defined in Section 3.1(1).

“Earthlink Phase II Financing” shall mean the financing described in Section 9 2 of the Agreement for
XGDSL Services dated as of March 29, 2006 by and between Company and Earthlink (as 1n effect on the date
hereof), which shall be substantially 1n the form as the Phase | Financing Agreements (as 1n effect on the date
hereof), as defined therein.

“Earthlink Proceeds” is defined in Section 3.1(l).

“Effective Amount” means with respect to any Advances on any date, the aggregate outstanding principal
amount thereof after giving effect to any borrowing and prepayments or repayments thereof occurring on such date.

“Effective Date” is the date Bank executes this Agreement and as indicated on the signature page hereof

“Eligible Accounts” are Accounts which are invoiced and arise in the ordinary course of Borrowers’
business that meet all Borrowers’ representations and warranties in Section 5.3. Bank reserves the right at any time
and from time to time after the Effective Date, to adjust any of the criteria set forth below and to establish new
critersa in 1ts good faith business judgment. Unless Bank agrees otherwise in writing, Eligible Accounts shall not
include:

'(a) Accounts that the Account Debtor has not paid within ninety (90) days of invoice date;

(b) Accounts owing from an Account Debtor, fifty percent (50%) or more of whose Accounts have
not been paid within ninety (90) days of invoice date;

(c) Credit balances over ninety (90) days from invoice date;

“(d) Accounts owing from an Account Debtor, including Affiliates, to the extent whose total
obligations to Borrowers exceed twenty-five (25%) of all Accounts, except for Accounts owing from Earthlink, for
which such percentage 15 40% for the amounts that exceed that percentage, unless Bank approves in writing;

' (e) Accounts owing from an Account Debtor which does not have its principal place of business in
the United States unless supported by a letter of credit from an 1ssuer acceptable to Bank;

183} Accounts owing from an Account Debtor which is a federal, state or local government entity or
any department, agency, or instrumentality thereof except for Accounts of the United States if such Borrower has
assigned 1ts payment rights to Bank and the assignment has been acknowledged under the Federal Assignment of
Claims Act of 1940, as amended;

Ag) Accounts owing from an Account Debtor to the extent that such Borrower 1s indebted or obligated
in any manner to the Account Debtor (as creditor, lessor, supplier or otherwise - sometimes called “contra”
accounts, accounts payable, customer deposits or credit accounts), with the exception of customary credits,
adjustments and/or discounts given to an Account Debtor by such Borrower 1n the ordinary course of its business;

(h) Accounts for demonstration or promotional equipment or evaluation units, or in which goods are
consigned, or sold on a “sale guaranteed”, “sale or return”, “sale on approval”, “bill and hold”, or other terms if
Account Debtor’s payment may be conditional;

(@ Accounts for which the Account Debtor is such Borrower’s Affiliate, officer, employee, or agent;

() Accounts 1n which the Account Debtor disputes hiability or makes any claim (but only up to the
disputed or claimed amount), or if the Account Debtor 1s subject to an Insolvency Proceeding, or becomes msolvent,
or goes out of business,
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(k) Accounts owing from an Account Débtot with respect to which such Borrower has received
Deferred Revenue (but only to the extent of such Deferred Revenue), provided however, no SBC Accounts may be
excluded by this clause (k) until June 13, 2006;

)] Accounts for which Bank 1n 1ts good faith business judgment determines collection to be doubtful;
and

(m) other Accounts Bank deems ineligible i the exercise of 1ts good faith business judgment.

“Equipment” is all “equipment” as defined in the Code with such additions to such term as may hereafter
be made, and includes without limitation all machinery, fixtures, goods, vehicles (including motor vehicles and
trailers), and any interest 1n any of the foregoing.

“ERISA” is the Employment Retirement Income Security Act of 1974, and its regulations.
“Event of Default” is defined in Section 8.
“Foreign Currency” means lawful money of a country other than the United States.

“Fully Funded Capital Expenditures” means capital expenditures to the extent funded by a Borrower’s
strategic’ investor (including, without limitation, Earthlink) pursuant to documents and agreements delivered to
Bank.

“Funding Date” is any date on which a Credit Extension is made to or on account of Borrowers which
shall be a Business Day.

“FX Business Day” 1s any day when (a) Bank’s Foreign Exchange Department is conducting 1ts normal
business and (b) the Foreign Currency being purchased or sold by any Borrower 1s available to Bank from the entity
from which Bank shall buy or sell such Foreign Currency.

“FX Forward Contract” 1s defined 1n Section 2.1 3.
“FX Reserve” 1s defined 1n Section 2.1.3.

“GAAP” is generally accepted accounting principles set forth in the optnions and pronouncements of the
Accounting Principles Board of the American Institute of Certified Public Accountants and statements and
pronouncements of the Financial Accounting Standards Board or in such other statements by such other Person as
may be approved by a significant segment of the accounting profession, which are applicable to the circumstances as
of the date of determination.

““General Intangibles” is all “general intangibles” as defined in the Code in effect on the date hereof with
such additions to such term as may hereafter be made, and includes without limitation, all copyright nights,
copyright applications, copyright registrations and like protections in each work of authorship and derivative work,
whether published or unpublished, any patents, trademarks, service marks and, to the extent permitted under
applicable law, any applications therefor, whether registered or not, any trade secret rights, including any nghts to
unpatented inventions, payment intangibles, royalties, contract rights, goodwill, franchise agreements, purchase
orders, customer hists, route lists, telephone numbers, domain names, claims, income and other tax refunds, securty
and other deposits, options to purchase or sell real or personal property, rights 1n all hitigation presently or hereafter
pending (whether 1n contract, tort or otherwise), insurance policies (including without limitation key man, property
damage, and business nterruption msurance), payments of insurance and rights to payment of any kind.

" “Governmental Approval” is any consent, authorization, approval, order, license, franchise, permit,
certificate, accreditation, registration, filing or notice, of, 1ssued by, from or to, or other act by or 1n respect of, any
Governmental Authornty.

“Governmental Authority” is any nation or government, any state or other political subdivision thereof,
any agency, authority, instrumentality, regulatory body, court, central bank or other ennty exercising executive,
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legislative, judicial, taxing, regulatory or administrative funéticns of or pertamning to government, any securities
exchange and any self-regulatory organization (including without imitation, the National Association of Insurance
Commussioners, the Federal Communications Comnussion and any State public utility commussion or other State
agency or department with primary regulatory jurisdiction over common carrier telecommunications and pay
telephone services).

“Guarantor” 1s any present or future guarantor of the Obligations, including Dieca and Laser Link
“Guaranty” means any Secured Guaranty that that 1s executed by a Guarantor n favor of Bank.

“Indebtedness” is (a) indebtedness for borrowed money or the deferred price of property or services, such
as reimbursement and other obligations for surety bonds and letters of credit, (b) obligations evidenced by notes,
bonds, debentures or similar instruments, (c) capital lease obligations, and (d) Contingent Obligations.

“Indenture” is that certain Indenture dated as of March 10, 2004, executed by and between Group, as
issuer, and The Bank of New York, as trustee, relating to the 3% Convertible Senior Notes due 2024, as
supplemented from time to time.

“Insolvency Proceeding” is any proceeding by or against any Person under the United States Bankruptcy
Code, or any other bankruptcy or mnsolvency law, including assignments for the benefit of creditors, compositions,
extensions generally with its creditors, or proceedings seeking reorganization, arrangement, or other relief.

“Interest Payment Date” means, with respect to any LIBOR Advance, the last day of each Interest Period
applicable to such LIBOR Advance and, with respect to Prime Rate Advances, the first (1*) day of each month (or,
if the first day of the month does not fall on a Business Day, then on the first Business Day following such date), and
each date a Prime Rate Advance 1s converted into a LIBOR Advance to the extent of the amount converted to a
LIBOR Advance.

-“Interest Period” means, as to any LIBOR Advance, the period commencing on the date of such LIBOR
Advance, or on the conversion/continuation date on which the LIBOR Advance 1s converted into or continued as a
LIBOR Advance, and ending on the date that 1s one (1), two (2) or three (3) months thereafter, in each case as
Borrowers may elect in the applicable Notice of Borrowing or Notice of Conversion/Continuation; provided,
however, that (2) no Interest Period with respect to any LIBOR Advance shall end later than the Revolving Matunty
Date, (b) the last day of an Interest Period shall be determined in accordance with the practices of the LIBOR
interbank market as from time to time 1n effect, (c) 1f any Interest Period would otherwise end on a day that 1s not a
Business Day, that Interest Period shall be extended to the following Business Day unless, in the case of a LIBOR
Advance, the result of such extension would be to carry such Interest Period into another calendar month, in which
event such Interest Period shall end on the preceding Business Day, (d) any Interest Period pertaining to a LIBOR
Advance that begins on the last Business Day of a calendar month (or on a day for which there 1s no numerically
corresponding day 1n the calendar month at the end of such Interest Period) shall end on the last Business Day of the
calendar month at the end of such Interest Period, and (¢) interest shall accrue from and include the first Business
Day of an Interest Period but exclude the last Business Day of such Interest Period.

“Interest Rate Determination Date” means each date for calculating the LIBOR for purposes of
determuning the interest rate in respect of an Interest Period. The Interest Rate Determination Date shall be the
second Business Day prior to the first day of the related Interest Period for a LIBOR Advance.

“Inventory” is all “inventory” as defined in the Code in effect on the date hereof with such additions to
such term as may hereafter be made, and includes without limitation all merchandise, raw matenals, parts, supplies,
packing and shipping materials, work 1n process and finished products, including without limitation such nventory

as is temporarily out of any Borrower’s custody or possession or in transit and including any returned goods and any
documents of title representing any of the above.

“Investment” is any beneficial ownership interest in any Person (including stock, partnership interest or
other securities), and any loan, advance or capital contribution to any Person.

“Laser Link” 1s Laser Link Net, Inc., a Delaware corporation.
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“Letter of Credit” means a standby letter of credit 1$sued by Bank or another institution based upon an
application, guarantee, indemnity or simular agreement on the part of Bank as set forth in Section 2 1.2.

“Letter of Credit Application” is defined in Section 2.1.2(a).

“LIBOR” means, for any Interest Rate Determination Date with respect to an Interest Period for any
Advance to be made, continued as or converted into a LIBOR Advance, the rate of interest per annum determined by
Bank to be the per annum rate of interest at which deposits in United States Dollars are offered to Bank in the
London interbank market (rounded upward, 1f necessary, to the nearest 1/100th of one percent (0.01%})) in which
Bank customarily participates at 11:00 a.m. (local time 1 such interbank market) two (2) Business Days prior to the
first day of such Interest Period for a period approximately equal to such Interest Period and in an amount
approximately equal to the amount of such Advance.

“LIBOR Advance” means an Advance that bears interest based at the LIBOR Rate.

“LIBOR Rate” means, for each Interest Period in respect of LIBOR Advances comprising part of the same
Advances, an interest rate per annum (rounded upward to the nearest 1/16th of one percent (0.0625%)) equal to
LIBOR for such Interest Period divided by one (1) nminus the Reserve Requirement for such Interest Period.

“LIBOR Rate Margin” is three percent (3.00%).
“Lien” is a mortgage, lien, deed of trust, charge, pledge, security interest or other encumbrance.

“Loan Documents” are, collectively, this Agreement, the Perfection Certificate, any subordination
agreement, the Intercreditor Agreement, the Control Agreements, any landlord consents, any note, or notes or
Guaranties executed any Guarantor, any negative pledge agreement, and any other present or future agreement
between any Borrower, any Guarantor and/or for the benefit of Bank in connection with this Agreement, all as
amended, restated, or otherwise modified

“Material Adverse Change” 1s a material adverse change on the business, operations, financial or other
conditions of any Borrower that could reasonably be expected to adversely impact the ability of any Borrower to
repay the Obligations or otherwise perform its Obligations under the Loan Documents.

““Material Indebtedness” is any Indebtedness the principal amount of which is equal to or greater than
$1,000,000, and in any event, includes any Indebtedness under the Indenture or the Earthlink Documents or owing
to SBC, if any.

“Net Income” means, as calculated on a consolidated basis for Group and its Subsidiaries for any period as
at any date of determunation, the net profit (or loss), after provision for taxes, of Group and its Subsidiaries for such
period taken as a single accounting period.

“NextWeb” 1s NextWeb, Inc, a Califorma corporation

“NextWeb Acquisition Documents” 1s defined in Section 3.1(n).

“NextWeb Loan Agreement” 15 defined in Section 6.14(a).

" “Notice of Borrowing” means a notice given by Borrowers to Bank 1n accordance with Section 3.2(a),
substantially in the form of Exhibit B, with appropriate insertions.

“Notice of Conversion/Continuation” means a notice given by Borrowers to Bank in accordance with
Section 3.5, substantially in the form of Extubit E, with appropnate insertions

" “Obligations” are Borrowers’ obligation to pay when due any debts, principal, interest, Bank Expenses and
other amounts Borrowers owe Bank now or later, whether under this Agreement, the Loan Documents, or otherwise,
including, without limitation, all obligations relating to letters of credit, cash management services, and foreign
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exchange contracts, 1f any, and including nterest acérung after Insolvency Proceedings begin and debts, habilities,
or obligations of Borrowers assigned to Bank, and the performance of Borrowers’ duties under the Loan Documents.

“Qperating Documents” are, for any Person, such Person’s formation documents, as certified with the
Secretary of State of such Person’s state of formation on a date that 1s no earher than thirty (30) days prior to the
Effective Date, and, (a) 1f such Person 1s a corporation, its bylaws n current form, (b) 1f such Person 1s a limuted
liabihity company, its limited habihity company agreement (or simular agreement), and {(¢) if such Person 1s a
partnership, 1ts partnership agreement (or similar agreement), each of the foregoing with all current amendments or
modifications thereto

I“Perfection Certificate” is defined in Section 5.1.

“Permitted Distributions” means.

(a) distributions to Borrowers and Guarantors;

(b) purchases of capital stock from former employees, consultants and directors pursuant to

repurchase agreements or other simular agreements in an aggregate amount not to exceed $1,000,000 1n any fiscal
year provided that at the time of such purchase no Default or Event of Default has occurred and is continuing,

(©) distributions or dividends consisting solely of a Borrower's capital stock;

{(d) purchases for value of any rights distributed 1n connection with any stockholder rights plan;

:(e) purchases of capital stock pledged as collateral for loans to employees;

(f) purchases of capital stock 1n connection with the exercise of stock options or stock appreciation

nights by way of cashless exercise or 1n connection with the satisfaction of withholding tax obligations;

(2) purchases of fractional shares of capital stock arising out of stock dividends, splits or
combinations or business combinations; and

(h) the settlement or performance of such Person’s obligations under any equity derivative
transaction, option contract or similar transaction or combination of transactions.

“Permitted Indebtedness” is’
(a) Borrowers’ Indebtedness to Bank under this Agreement or any other Loan Document,

(b) (1) any Indebtedness that does not exceed $250,000 1n principal amount existing on the Effective
Date, and (2) any Indebtedness 1n excess of $250,000 1n principal amount existing on the Effective Date and shown
on the Perfection Certificate;

(9 Subordinated Debt,

(d) unsecured Indebtedness to trade creditors and with respect to surety bonds and simlar obligations
incurred 1n the ordinary course of business;

(e) guaranties of Permitted Indebtedness to the extent such Tndebtedness is deemed an Investment;

H) Indebtedness incurred as a result of endorsing negotiable instruments received m the ordinary
course of business;

(g) Indebtedness consisting of interest rate, currency, or commodity swap agreements, 1nterest rate
cap or collar agreements or arrangements designated to protect a Person against fluctuations in interest rates,
currency exchange rates, or commodity prices;
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(h) Indebtedness among (1) any Borrower arid ahy other Borrower, (2) any Guarantor and any other
Guarantor, or (i1i) any Guarantor and any Borrower or vice versa;

6)) capitalized leases and purchase money Indebtedness not to exceed $15,000,000 in the aggregate n
any fiscal year secured by Permitied Liens;

) Indebtedness under the Earthlink Documents not to exceed 1n the aggregate principal amount of
$40,000,000 plus any “Additional Notes” (as defined in the Earthlink Documents) 1ssued by Borrowers in lieu of
any scheduled cash interest payments; provided that the Lien under the Earthlink Documents shall be subject to an
Intercreditor Agreement, which shall be on terms satisfactory to Bank;

(k) Indebtedness under the Indenture not to exceed 1n the aggregate principal amount of $125,000,000
munus any amounts converted into common stock of Group;

) Indebtedness to another Borrower or Guarantor;

(m) refinanced Permitted Indebtedness, provided that the amount of such Indebtedness is not increased
except by an amount equal to a reasonable premium or other reasonable amount paid in connection with such
refinancing and by an amount equal to any existing, but unutilized, commitment thereunder;

I(n) other Indebtedness, 1f, on the date of incurring any Indebtedness pursuant to this clause (n), the
outstanding aggregate amount of all Indebtedness incurred pursuant to this clause (1) does not exceed $1,000,000;

()] Indebtedness owing to Earthlink under the Earthlink Phase 1l Financing not to exceed 1n aggregate
principal amount $35,000,000 plus the amount of any additional notes 1ssued by Borrowers 1n Lieu of any scheduled
cash interest payments; provided that (1) the Lien under such documents shall be subject to the Intercreditor
Agreement referenced in clause (J) above, (2) the interest rate shall be 12% (payment in kind at Borrower’s option),
and (3) such Indebtedness shall have a five (5) year maturity; and

(3] any guarantees of any real property operating lease obligations or any personal property operating
lease obligations of a Borrower or Guarantor.

“Permitted Investments” are:
(a) Investments existing on the Effective Date;
.(b) (1) marketable direct obligations 1ssued or unconditionally guaranteed by the United States or 1its
agencies or any State maturing within 1 year from 1ts acquisition, (2) commercial paper maturing no more than 2
years after its creation and having the highest rating from either Standard & Poor’s Corporation or Moody’s

Investors Service, Inc., and (3) Bank’s certificates of deposit maturing no more than 2 years after issue;

(c) Investments approved by the Borrowers’ Board of Directors or otherwise pursuant to a Board-
approved investment policy;

(d) Investments 1n or to any Borrower or any Guarantors;

(e) Investments consisting of Collateral Accounts 1n the name of any Borrower or any Guarantor so
long as Bank has a first prionty, perfected security interest in such Collateral Accounts;

® Investments consisting of extensions of credit to any Borrower’s or Guarantor’s customers i the
nature of accounts receivable, prepaid royalties or, notes receivable arising from the sale or lease of goods, provision
of services or licensing activities of such Borrower;

“(8) Investments received in satisfaction or partial satisfaction of obligations owed by financially
troubled obligors,
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(h) Investments acquired n exchange for ary other Investments in connection with or as a result of a
bankruptcy, workout, reorganization or recapitalization;

(1) Permutted Indebtedness;
() Investments acquired as a result of a foreclosure with respect to any secured Investment;
(k) Investments consisting of interest rate, currency, or commodity swap agreements, interest rate cap

or collar'agreements or arrangements designated to protect a Person against fluctuations in interest rates, currency
exchange rates, or commodity prices;

(N Investments consisting of loans and advances to employees 1n an aggregate amount not to exceed
$500,000; and

(m) other Investments, if, on the date of incurring any Investments pursuant to this clause (m), the
outstanding aggregate amount of all Investments incurred pursuant to this clause (m) does not exceed $1,000,000.

“Permitted Liens” are.

:(a) (1) Liens securing Permutted Indebtedness described under clause (b) of the definition of
“Permitted Indebtedness” or (2) Liens arising under this Agreement or other Loan Documents;

(b) Liens for taxes, fees, assessments or other government charges or levies, either not delinquent or
being contested 1n good faith and for which a Borrower maintains adequate reserves on 1ts Books, 1f they have no
priority over any of Bank’s Liens;

() Liens (including with respect to caputal leases) (1) on property (including accessions, additions,
parts, replacements, fixtures, improvements and attachments thereto, and the proceeds thereof) acquired or held by a
Borrower or Group’s Subsidiaries incurred for financing such property (including accessions, additions, parts,
replacements, fixtures, improvements and attachments thereto, and the proceeds thereof), or (2) existing on property
(and accessions, additions, parts, replacements, fixtures, improvements and attachments thereto, and the proceeds
thereof) when acquired, if the Lien 1s confined to such property (including accessions, additions, parts,
replacements, fixtures, improvements and attachments thereto, and the proceeds thereof),

(d) Liens incurred m the extension, renewal or refinancing of the Indebtedness secured by Liens
described in (a) through (c), but any extension, renewal or replacement Lien must be limuted to the property
encumbered by the existing Lien and the principal amount of the indebtedness 1t secures may not increase;

(o) leases or subleases of real property granted in the ordinary course of business, and leases,
subleases, non-exclusive licenses or sublicenses of property (other than real property or intellectual property)
granted in the ordinary course of a Borrower’s business, if the leases, subleases, licenses and sublicenses do not
prohibit granting Bank a security interest;

H non-exclusive license of intellectual property granted to third parties in the ordinary course of
business, and licenses of intellectual property that could not result 1n a legal transfer of title of the licensed property
that may be exclusive n respects other than territory and that may be exclusive as to territory only as to discreet
geographical areas outside of the United States;

(g) leases or subleases granted in the ordinary course of a Borrower’s business, including in
connection with such Borrower’s leased premises or leased property;

() Liens 1n favor of custom and revenue authorities arising as a matter of law to secure the payment
of custom duties 1n connection with the importation of goods;

(1) Liens on insurance proceeds securing the payment of financed insurance premums;
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4} customary Liens granted i favor of a triistee to secure fees and other amounts owing to such
trustee under an indenture or other similar agreement;

(k) Liens on assets acquired n mergers and acquisitions not prohibited by Section 7 of this
Agreement;
)] Liens consisting of pledges of cash, cash equivalents or government securities to secure swap or

foreign exchange contracts or letters of credit;

(m) Liens arising from judgments, decrees or attachments 1n circumstances not constituting an Event
of Default under Sections 8.4 or 8 7;

(n) Liens in favor of other financial institutions arising in connection with a Borrower’s deposit or
securities accounts held at such institutions;

(o) carriers’, warehousemen’s, mechanics’, materialmen’s, repairmen’s or other like Liens arising in
the ordinary course of busmess which are not overdue for a period of more than thirty (30) days or which are being
contested 1n good faith and by appropnate proceedmg if adequate reserves with respect thereto are maintained on the
books of the applicable Person;

(p) pledges or deposits in the ordinary course of business in connection with workers’ compensation,
unemployment isurance and compliance with other social security requirements applicable to a Borrower,

(qQ) deposits to secure the performance of bids, trade contracts (other than for borrowed money),
contracts for the purchase of property, leases, statutory obligations, surety and appeal bonds, performance bonds and
other obligations of a like nature, in each case, incurred 1n the ordinary course of business and not representing an
obhigation for borrowed money;

(r) Liens securing Permitted Indebtedness described under clauses (j) and (o) of the definition of
“Permitted Indebtedness” provided that such Lien attaches only to the “Collateral” as defined under the Earthlink
Documents as they exist on the date hereof and any Earthlink Documents relating to any “Earthlink Phase II
Fmancmg and

(s) Liens not otherwise permutted, provided that (1) such Liens secure only the Permitted
Indebtedness set forth 1n clause (m) of the definition thereof and (2) such Liens are subordinate in priority to Bank’s
Lien hereunder.

“Person” is any individual, sole proprietorship, partnership, limited liability company, joint venture,
company, trust, unincorporated organization, association, corporation, institution, public benefit corporation, firm,
Joint stock company, estate, entity or government agency.

. “Prime Rate” 1s Bank’s most recently announced *‘prime rate,” even if it is not Bank’s lowest rate.
“Prime Rate Advance” means an Advance that bears interest based at the Prime Rate.
“Prime Rate Margin” is one quarter of one percent (0.25%).

“Registered Organization” is any “registered organization” as defined in the Code with such additions to
such term as may hereafter be made.

“Requirement of Law” is as to any Person, the Certificate of Incorporation and by laws or other
orgamizational or governing documents of such Person, and any law, treaty, rule or regulation or determination of an
arbatrator or a court or other Governmental Authority (including without limitation, any U.S. telecommunications
regulatory matters specifically related to the Communications Act of 1934, as amended, including amendments
made by the Telecommunications Act of 1996, 47 U.S.C. § 151, et seq. (the “Communications Act™), and the rules,
regulations, and orders of the Federal Communications Commission thereunder (the “FCC Rules”); court decisions
interpreting and applying the Communications Act and the FCC Rules (the “Federal Court Opinions”); (the
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Communications Act, the FCC Rules, and the Federal Couit Opinions being heremafter collectively referred to as
“Federal Telecommunications Law”), and State statutes regulating common carrier telecommunications and pay
telephone services and the rules, orders, and regulations of each State public utility comnussion or other State
agency or department with primary regulatory junsdiction over common carrier telecommunications and pay
telephone services (“PUC™), and court decisions interpreting and applying such State statutes, rules, orders, and
regulations, in the fifty states of the United States and the District of Columbia), in each case applicable to or
binding upon such Person or any of its property or to which such Person or any of its property 1s subject.

“Regulatory Change” means, with respect to Bank, any change on or after the date of this Agreement 1n
United States federal, state, or foreign laws or regulations, including Regulation D, or the adoption or making on or
after such date of any interpretations, directives, or requests applying to a class of lenders including Bank, of or
under any United States federal or state, or any foreign laws or regulations (whether or not having the force of law)
by any court or Governmental Authority or monetary authority charged with the interpretation or administration
thereof.

“Reserve Requirement” means, for any Interest Period, the average maximum rate at which reserves
(including any marginal, supplemental, or emergency reserves) are required to be maintained during such Interest
Period under Regulation D against “Eurocurrency liabilities” (as such term is used in Regulation D) by member
banks of the Federal Reserve System. Without limiting the effect of the foregoing, the Reserve Requirement shall
reflect any other reserves required to be maintained by Bank by reason of any Regulatory Change against (a) any
category of lhabilities which includes deposits by reference to which the LIBOR Rate is to be determined as
provided 1n the definition of LIBOR or (b) any category of extensions of credit or other assets which include
Advances.

“Responsible Officer” is any of the Chief Executive Officer, President, Chief Financial Officer and
Controller of a Borrower.

“Revolving Line” is an Advance or Advances in an aggregate amount of up to $50,000,000 outstanding at
any time.

' “Revolving Line Maturity Date” 1s the earliest of (a) April 13, 2008 or (b) the occurrence of an Event of
Default.

_“SBC” 1s SBC Communications Inc , a Delaware corporation.
““SBC Credit Agreement” 1s defined 1n Section 3.1(f).
“SBC Resale Agreement” 1s defined 1n Section 3.1(f).

“Securities Account” is any “securities account” as defined in the Code with such additions to such term
as may hereafter be made.

“Settlement Date” 1s defined 1n Section 2.1.3.

“Subordinated Debt” is (a) Indebtedness incurred by a Borrower subordinated to Borrowers’ Indebtedness
owed to Bank and which is reflected 1n a written agreement 1n a manner and form reasonably acceptable to Bank
and approved by Bank 1n writing and (b) to the extent the terms of subordination do not change adversely to Bank,
refinancings, refundings, renewals, amendments or extensions of any of the foregoing.

' “Subsidiary” means, with respect to any Person, any Person of which more than 50% of the voting stock

or other equity interests 1s owned or controlled, directly or indirectly, by such Person or one or more Affiliates of
such Person.

“Tangible Net Worth” is, on any date, the Consolidated Total Assets of Group and its Subsidiaries minus
(a) any amounts attributable to reserves not already deducted from assets, minus (b) the Consolidated Total
Liabilities less the existing $125,000,000 under the Indenture, plus (a) 50% of quarterly positive Net Income earned
after the Effective Date plus (b) 50% of equity or Subordinated Debt received after the Effective Date.
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“Transfer” 1s defined in Section 7.1.
“Unused Revolving Line Facility Fee” 1s defined in Section 2.4(¢).

|Signature page follows.]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the
Effective Date

BORROWERS:
COVAD COMMUNICATIONS GROUP, INC.
By /s/ Chris Dunn

Name:_ Chris Dunn
Title: SVP and CFO

COVAD COMMUNICATIONS COMPANY

By___/s/ iChris Dunn
Name:__ Chnis Dunn
Title: SVP and CFO

BANK:
SILICON VALLEY BANK

By__/s/ Tom Snuth

Name'__ Tom Smuth

Title: Semor Relationship Manager
Effective Date:_April 13, 2006

[Signature page to Loan and Security Agreement]
SF/21657514 8



EXHIBIT A

The Collateral consists of all of Borrowers’ right, title and interest in and to the following personal property.

All goods, Accounts (including health-care receivables), Equipment, Inventory, contract rights or rights to
payment of money, leases, license agreements, franchise agreements, General Intangibles (except as provided
below), commercial tort claims, documents, mstruments (including any promussory notes), chattel paper (whether
tangible or electronic), cash, deposit accounts, fixtures, letters of credit rights (whether or not the letter of credit 1s
evidenced by a writing), securities, and all other investment property, supporting obligations, and financial assets,
whether niow owned or hereafter acquired, wherever located; and

all Borrowers’ Books relating to the foregoing, and any and all claims, rights and interests in any of the
above and all substitutions for, additions, attachments, accessories, accessions and mprovements to and
replacemeénts, products, proceeds and msurance proceeds of any or all of the foregoing.

Notwithstanding the foregoing, the Collateral does not include any of the following whether now owned or
hereafter acquired- (a) any copyright nights, copyright applications, copyright registrations and like protections in
each work of authorship and derivative work, whether published or unpublished, any patents, patent applications and
like prote}:tlons, including improvements, divisions, continuations, renewals, reissues, extensions, and continuations-
m-part of the same, trademarks, service marks and, to the extent permutted under applicable law, any applications
therefor, whether registered or not, and the goodwill of the business of such Borrower connected with and
symbolized thereby, know-how, operating manuals, trade secret nights, nights to unpatented mventions, and any
claims for damage by way of any past, present, or future infringement of any of the foregoing; provided, however,
the Collateral shall include all Accounts, license and royalty fees and other revenues, proceeds, or income arising
out of or relating to any of the foregoing; (b) any property to the extent that such grant of a security interest (1) is
prohibited by any Requirement of Law of a Arizona, Colorado, Lousiana, West Virgmia, Delaware, Georgia,
Indiana, New Jersey, New York, Pennsylvania, Tennessee or District of Columbia Governmental Authornty, or (2)
constitutes a breach or default under or results in the termination of any contract, lease, license, agreement,
instrument, real property lease agreement under which a Borrower 1s a lessee or other document evidencing or
giving rise to such property, except, in each case, to the extent that such Requirement of Law or term m such
contract, lease, license, agreement, instrument or other document providing for such prohibition, breach, default or
termunation 1s meffective under Section 9-406, 9-407, 9-408 or 9-409 of the Code (or any successor provision or
provisions) of any relevant jurisdiction or any other applicable law (1ncluding the Bankruptcy Code) or principles of
equity; provided, however, that such security interest shall attach immediately at such time as such Requirement of
Law 1s not effective or applicable, or such prohibition, breach, default or termunation 1s no longer applicable, consent
1s obtained or 1s waived, and to the extent severable, shall attach immediately to any portion of the Collateral that
does not result in such consequences; (c)(1) any equipment acquired with the $50,000,000 proceeds (the “Earthlink
Proceeds™) from Earthlink, Inc. pursvant to the Purchase Agreement dated as of March 15, 2006 by and among
Borrowers and Earthlink, Inc. (the “Pledged Equipment”), (2) any additions and accessions to the Pledged
Equipment acquired with the Earthlink Proceeds, (3) any software and/or intellectual property (including that
embedded in or integrated with the Pledged Equipment) acquired with the Earthlink Proceeds, (4) all documents
covering all or any part of the Pledged Equipment, and (5) all proceeds of clauses (c)(1) through (c)(4), including,
cash proceeds and noncash proceeds of all or any part of the Pledged Equipment; and (d)(1) any equipment acquired
with the $43,600,000 proceeds (the “Phase IT Earthlink Proceeds”) from Earthlink, Inc. pursuant to a purchase
agreement by and among Borrowers and Earthlink, Inc. (the “Phase 1I Pledged Equipment”), (2) any additions and
accessions to the Phase II Pledged Equipment acquired with the Phase 11 Earthlink Proceeds, (3) any software and/or
intellectual property (including that embedded in or integrated with the Phase 11 Pledged Equipment) acquired with
the Phase' IT Earthlink Proceeds, (4) all documents covering all or any part of the Phase I1 Pledged Equipment, and
(5) all proceeds of clauses (d)(1) through (d)(4), including, cash proceeds and noncash proceeds of all or any part of
the Phase II Pledged Equipment.

Pursuant to the terms of a certain negative pledge arrangement with Bank, each Borrower has agreed not to
encumber. any of its copyright rights, copyright applications, copyright registrations and like protections mn each
work of authorship and denivative work, whether published or unpublished, any patents, patent applications and like
protections, including improvements, divisions, continuations, renewals, reissues, extensions, and continuations-in-
SF/21657514 8 1



part of the same, trademarks, service marks and, to the extent permutted under apphcable law, any apphications
therefor, whether registered or not, and the goodwill of the business of such Borrower connected with and
symbolized thereby, know-how, operating manuals, trade secret rights, rights to unpatented inventions, and any
claims for damage by way of any past, present, or future infringement of any of the foregoing, without Bank’s prior
written consent

i
SF/21657514 8 2



SF/21657514 8



ATTACHMENT 2
Purchase Agreement and Note with Earthlink
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EXECUTION COPY

$50,000,000

COVAD COMMUNICATIONS GROUP, INC.
COVAD COMMUNICATIONS COMPANY

12% SENIOR SECURED CONVERTIBLE NOTES DUE 2011
6,134,969 SHARES OF COMMON STOCK, PAR VALUE $0.001

PURCHASE AGREEMENT

March 15, 2006



March 15, 2006

EarthLink, Inc.
1375 Peachtree Street, NW
Atlanta, Georgia 30309

Dear Sirs and Mesdames:

Covad Communications Group, Inc., a Delaware corporation (the “Company”),
proposes to issue and sell to EarthLink, Inc., a Delaware corporation (the “Purchaser”)
(i) together with Covad Communications Company, a California corporation
(“Operating”), $40,000,000 aggregate principal amount of a 12% Senior Secured
Convertible Note due 2011 (the “Note”) in the form attached hereto as Exhibit A and (ii)
6,134,969 shares (the “Primary Shares”) of Common Stock, par value $0.001 (the
“Common Stock”). The Note will be convertible into shares (the “Underlying
Shares”) of Common Stock.

The Note, the Underlying Shares and the Primary Shares will be offered without
being registered under the Securities Act of 1933, as amended (the “Securities Act”), to
the Purchaser in compliance with the exemption from registration provided by Section
4(2) under the Securities Act.

~ This Purchase Agreement (this “Agreement”), the Note, the Registration Rights
Agreement attached hereto as Exhibit B, the Security Agreement attached hereto as
Exhibit C, and the Agreement for XGDSL Services attached hereto as Exhibit D (the
“Services Agreement”) are collectively referred to herein as (the “Transaction
Documents™).

1. Representations and Warranties of the Company and Operating. The
Company and Operating, jointly and severally, represent and warrant to, and agree with
the Purchaser that:

(a) The Company (i) is a corporation duly organized, validly existing and in
good standing under the laws of the State of Delaware, (ii) has the corporate power and
authority to own its property and to conduct its business as now conducted and proposed
to be conducted and (iii) is duly qualified to transact business and is in good standing in
each jurisdiction in which the conduct of its business or its ownership or leasing of
property requires such qualification, except to the extent that the failure to be so qualified
or be in good standing would not have a material adverse effect on the properties, assets,
operations, business, results of operations or financial condition of the Company and its
subsidiaries, taken as a whole, or the ability of the Company or Operating to perform any
of their respective obligations under the Transaction Documents to which they are a
party, other than: (i) changes or conditions in the industry or the industry sector in which
the Company and its subsidiaries operate that do not disproportionately affect the
Company and its subsidiaries or (i) the effect of the pendency or consummation of the
transactions contemplated by this Agreement (a “Material Adverse Effect”).



(b) Each subsidiary of the Company (1) is a corporation, limited
liability company or partnership duly organized, validly existing and in good
standing under the laws of the jurisdiction of its organization, (ii) has the .
corporate, limited liability company or partnership power and authority to-own its
property and to conduct its business as now conducted and proposed to be
conducted and (ii1) is duly qualified to transact business and is 1n good standing in
each jurisdiction in which the conduct of its business or its ownership or leasing
of property requires such qualification, except to the extent that the failure to be
so qualified or be in good standing would not have a Material Adverse Effect.

(©) Except as set forth on Schedule 1(c) attached hereto, all of the
issued shares of capital stock, membership interests or partnership interests, as
applicable, of each subsidiary of the Company have been duly and validly
authorized and issued, are fully paid and non-assessable and are owned by the
Company or one or more of its other subsidiaries, free and clear of all liens,
encumbrances, equities or claims.

(d) The execution, delivery and performance by the Company and
Operating of each of the Transaction Documents to which they are a party, and
the consummation of the transactions contemplated thereby shall have been duly
authorized by all necessary corporate action.

(e) The authorized capital stock of the Company consists of
600,000,000 shares of Common Stock (of which 10,000,000 are designated as Class
B common stock) and 5,000,000 shares of preferred stock, par value $0.001 per
share (“Preferred Stock”). As of March 13, 2006, 283,381,574 shares of
Common Stock were issued and outstanding, and no shares of Preferred Stock
were issued and outstanding. As of March 13, 2006, there were outstanding the
following subscription rights, options, warrants, convertible or exchangeable
securities or other rights: (A) warrants to purchase up to 6,514,487 shares of
Common Stock, (B) options to purchase up to 26,214,538 shares of Common
Stock, (C) 3% convertible debentures due 2024 in the amount of $125,000,000
and (D) up to 16,067,077 shares of Common Stock to be issued in connection
with the Company’s acquisition of NextWeb, Inc. Except as set forth in this
paragraph (e), no shares of capital stock of the Company are authorized, issued,
reserved for issuance or outstanding. Since March 13, 2006, the Company has
not issued any shares of capital stock (except upon exercise or conversion of the
securities set forth above or otherwise pursuant to the rights and obligations set
forth above), nor any securities exchangeable for or convertible into any shares of
capital stock of the Company. All of the outstanding shares of Common Stock
have been validly issued, duly authorized, are fully paid and nonassessable and
have been issued in compliance with federal and state securities laws.

(H The Primary Shares, when issued, sold and delivered in accordance
with the terms set forth in this Agreement, will be validly issued, fully paid and
non-assessable, issued in compliance with federal and state securities laws and not
subject to any preemptive or similar rights.



(2) The Underlying Shares issuable upon conversion of the Note shall
have been duly authorized and reserved and, when issued upon conversion of the
Note in accordance with the terms of the Note, will be validly issued, fully paid
and non-assessable, and the issuance of the Underlying Shares will not be subject
to any preemptive or similar rights.

(h) This Agreement has been, and each of the other Transaction
Documents when executed and delivered will have been, duly executed and
delivered by, and, assuming due authorization, execution and delivery by the
Purchaser of the Transaction Documents to which it is a party, shall be valid and
binding agreements of each of the Company and Operating (with respect to such
Transaction Documents to which it is a party), enforceable in accordance with
their respective terms, subject to applicable bankruptcy, insolvency and similar
laws affecting creditors’ rights generally and equitable principles of general
applicability.

(1) The execution, delivery and performance by each of the Company
and Operating, as applicable, of each of the Transaction Documents to which it is
party, and the consummation of the transactions contemplated thereby will not (i)
violate any provision of any applicable law material to the Company or
Operating, (i1) contravene the certificate of incorporation or bylaws of the
Company or Operating, (iii) conflict with or result in the breach of, or constitute a
default or require any payment to be made under, any agreement or other
instrument binding upon the Company or any of its subsidiaries that would have a
Material Adverse Effect, (iv) violate any judgment, order or decree of any
governmental body, agency or court having jurisdiction over the Company or any
subsidiary, or (v) result in or require the creation or imposition of any material
liens, encumbrances, equities or claims upon or with respect to any of the
properties of the Company or any of its subsidiaries, and no consent, approval,
authorization or order of, notice to or filing or qualification with, any
governmental or regulatory body or agency or any other third party is required for
the execution, delivery and performance by each of the Company and Operating
of each of the Transaction Documents to which it is a party and the consummation
of the transactions contemplated thereby, except such as may be required by (w)
the American Stock Exchange, (x) the securities or Blue Sky laws of the various
states in connection with the offer and sale of the Note and the Primary Shares
and (y) Federal and state securities laws with respect to the Company’s
obligations under registration rights granted under the Registration Rights
Agreement, and except as set forth on Schedule 1(i).

) Neither the Company nor any of its subsidiaries is (i) in violation
of any provision of applicable law, (ii) in breach of or default under any
agreement or other instrument binding upon the Company or any of its
subsidiaries, or (iii) in violation of any judgment, order or decree of any
governmental body, agency or court having jurisdiction over the Company or any
subsidiary, except, in each case, to the extent that the violation or breach of, or
default under, would not have a Material Adverse Effect.



(k) Since January 1, 2005, there has not occurred any event, there does
not exist any condition or set of circumstances and there has been no damage to or
destruction or loss of any property or asset of the Company and its subsidiaries
that, individually or in the aggregate, has had or would reasonably be expected to
have a Material Adverse Effect.

M Except as set forth on Schedule 1(1) attached hereto, there are no
legal or governmental proceedings pending or, to the knowledge of the Company,
threatened, to which the Company or any of its subsidiaries is a party or to which
any of the properties of the Company or any of its subsidiaries is subject by or
before any court, arbitrator or other governmental entity other than proceedings
that would not have a Material Adverse Effect.

(m)  The Company and its subsidiaries possess all certificates,
authorizations and permits issued by the appropriate federal, state or foreign
regulatory authorities necessary to conduct their respective businesses, except to
the extent that the failure to so possess would not result in a Material Adverse
Effect, and neither the Company nor any such subsidiary has received any notice
of proceedings relating to the revocation or modification of any such certificate,
authorization or permit, which, singly or in the aggregate, if the subject of an
unfavorable decision, ruling or finding, would result in a Material Adverse Effect.

(n) The Company and its subsidiaries maintain a system of internal
accounting controls sufficient, in all material respects, to provide reasonable
assurance that (1) transactions are executed in accordance with management’s
general or specific authorizations; (ii) transactions are recorded as necessary to
permit preparation of financial statements in conformity with generally accepted
accounting principles and to maintain asset accountability; (iii) access to assets is
permitted only in accordance with management’s general or specific
authorization; and (iv) the recorded accountability for assets is compared with the
existing assets at reasonable intervals and appropriate action is taken with respect

,' to any differences.

(0) The Company and its subsidiaries (i) are in compliance with any
and all applicable foreign, federal, state and local laws and regulations relating to
the protection of human health and safety, the environment or hazardous or toxic
substances or wastes, pollutants or contaminants (“Environmental Laws™),

(i1) have received all permits, licenses or other approvals required of them under
applicable Environmental Laws to conduct their respective businesses and (iii) are
in compliance with all terms and conditions of any such permit, license or
approval, except, in each case, where such noncompliance with Environmental
Laws, failure to receive required permits, licenses or other approvals or failure to
comply with the terms and conditions of such permits, licenses or approvals
would not have a Material Adverse Effect.

) There are no costs or liabilities associated with Environmental
Laws (including, without limitation, any capital or operating expenditures



required for clean-up, closure of properties or compliance with Environmental
Laws or any permit, license or approval, any related constraints on operating
activities and any potential liabilities to third parties) which would have a
Material Adverse Effect.

(q)  Neither the Company nor any of its subsidiaries is an “investment
company”, or an “affiliated person” of, or “promoter” or “principal underwriter”
for, an “investment company”, as such terms are defined in the Investment
Company Act of 1940, as amended. Neither the sale of any Note, nor the
application of the proceeds or repayment thereof by the Company, nor the
consummation of the other transactions contemplated by the Transaction
Documents, will violate any provision of such act or any rule, regulation or order
of the Commission thereunder.

(r) Neither the Company nor any affiliate (as defined in Rule 501(b)
of Regulation D under the Securities Act, an “Affiliate) of the Company has
directly, or through any agent, (i) sold, offered for sale, solicited offers to buy or
otherwise negotiated in respect of, any security (as defined in the Securities Act)
which is or will be integrated with the sale of the Note or the Primary Shares in a
manner that would require the registration under the Securities Act of the Note or
the Primary Shares or (ii) offered, solicited offers to buy or sold the Note or the
Primary Shares by any form of “general solicitation” or “general advertising” (as
those terms are used in Regulation D under the Securities Act) or in any manner
involving a “public offering” within the meaning of Section 4(2) of the Securities
Act.

(s) Assuming the accuracy of the representations and warranties of the
Purchaser set forth in Section 7, it is not necessary in connection with the offer,
sale and delivery of the Note and the Primary Shares to the Purchaser in the
manner contemplated by this Agreement to register the Note or the Primary
Shares under the Securities Act or to qualify an indenture under the Trust
Indenture Act of 1939, as amended.

t) The Company’s filings with the Securities and Exchange
Commission made on or after January 1, 2004 did not, at the time of filing,
contain any untrue statement of a material fact or omit to state a material fact
necessary to make the statements therein, in the light of the circumstances under
which they were made, not misleading, except to the extent information was
corrected in or superseded by subsequent filings.

(u) The consolidated balance sheets of the Company and its
subsidiaries at December 31, 2005, and the related consolidated statements of
operations, consolidated statements of stockholders’ equity (deficit) and
consolidated statements of cash flows of the Company and its subsidiaries for the
fiscal year then ended, accompanied by an opinion of PricewaterhouseCoopers,
LLP, independent public accountants (together with any related schedules and
notes, the “Financial Statements”), fairly present in all material respects the




consolidated financial condition of the Company and its subsidiaries as at such
date and the consolidated results of operations of the Company and its
subsidiaries for the period ended on such date, all in accordance with generally
accepted accounting principles (“GAAP”) applied on a consistent basis.

(v) Each employee benefit plan, within the meaning of Section 3(3) of
the Employee Retirement Income Security Act of 1974, as amended (“ERISA”),
that is maintained, administered or contributed to by the Company or any of its
affiliates for employees or former employees of the Company and its affiliates has
been maintained in compliance with its terms and the requirements of any
applicable statutes, orders, rules and regulations, including but not limited to
ERISA and the Internal Revenue Code of 1986, as amended (the “Code’); no
prohibited transaction, within the meaning of Section 406 of ERISA or Section
4975 of the Code, has occurred with respect to any such plan excluding
transactions effected pursuant to a statutory or administrative exemption; and, for
each such plan that is subject to the funding rules of Section 412 of the Code or
Section 302 or ERISA, no “accumulated funding deficiency” as defined in
Section 412 of the Code has been incurred, whether or not waived, and the fair
market value of the assets of such plan (excluding for these purposes accrued but
unpaid contributions) exceeds the present value of all benefits accrued under such
plan determined using reasonable actuarial assumptions.

(w)  All tax returns required to be filed by the Company or any
subsidiary have been filed in all jurisdictions where such returns are required to
be filed; and all taxes, including withholding taxes, value added and franchise
taxes, penalties and interest, assessments, fees and other charges due or claimed to
be due from such entities or that are due and payable have been paid, other than
those being contested in good faith and for which reserves have been provided in
accordance with GAAP or those currently payable without penalty or interest and
except where the failure to make such required filings or payments would not,
individually or in the aggregate, reasonably be expected to have a Material
Adverse Effect. '

(x) (i) The fair value of the property and assets of the Company,
individually and on a consolidated basis with its subsidiaries, is greater than the
total amount of liabilities (including, without limitation, contingent liabilities) of
the Company, individually and on a consolidated basis with its subsidiaries;

(i1) the present fair saleable value of the property and assets of the Company,
individually and on a consolidated basis with its subsidiaries, is not less than the
amount that will be required to pay the probable liabilities of the Company,
individually and on a consolidated basis with its subsidiaries, on its debts as they
become absolute and matured; (iii) the Company, individually and on a
consolidated basis with its subsidiaries, does not intend to, and does not believe
that it will, incur debts or liabilities beyond its ability to pay such debts and
liabilities as they mature; and (iv) the Company, individually and on a
consolidated basis with its subsidiaries, is not engaged in business or in a
transaction for which the property and assets of the Company, individually and on




a consolidated basis with its subsidiaries, would constitute an unreasonably small
capital.

6% Set forth on Schedule 1(y) hereto is a complete and accurate list of
all liabilities of the Company on a consolidated basis to be outstanding as of
February 28, 2006, showing as of February 28, 2006 the obligor and the principal
amount outstanding thereunder, (i) for borrowed money; (i1) evidenced by bonds,
debentures, notes or similar instruments; (iii) in respect of letters of credit or
bankers acceptances or similar instruments (or reimbursement obligations with
respect thereto); (iv) to pay the deferred purchase price of property or services,
except trade accounts payable or accrued expenses arising in the ordinary course
of business; (v) as lessee, the obligations of which are capitalized in accordance
with generally accepted accounting principles; (vi) secured by a lien on any asset
of the Company or any subsidiary, whether or not the obligation giving rise to
such lien is assumed by the Company or such subsidiary; and (vii) for
indebtedness of others guaranteed by the Company or any subsidiary or for which
the Company or such subsidiary is legally responsible or liable (whether by
agreement to purchase indebtedness of, or to supply funds or to invest in, others)
(“Indebtedness”). Since February 28, 2006, the Company on a consolidated
basis has not incurred any material Indebtedness.

(z) (1) The Company and each of its subsidiaries have established and
maintain disclosure controls and procedures (as such term is defined in Rule 13a-
15 under the Securities Exchange Act of 1934, as amended (“Exchange Act™)),
(i1) such disclosure controls and procedures are designed to ensure that the
information required to be disclosed by the Company and its subsidiaries in the
reports they file or submit under the Exchange Act i1s accumulated and
communicated to management of the Company and its subsidiaries, including
their respective principal executive officers and principal financial officers, as
appropriate, to allow timely decisions regarding required disclosure to be made
and (1i1) such disclosure controls and procedures are effective in all material
respects to perform the functions for which they were established.

(aa)  Except as set forth in the Company’s most recently filed annual or
quarterly Exchange Act report or as previously disclosed to the Purchaser in
writing, since the date of the most recent balance sheet of the Company and its
consolidated subsidiaries reviewed or audited by PricewaterhouseCoopers, LLP
and the audit committee of the board of directors of the Company, (i) the
Company has not been advised of (A) any significant deficiencies in the design or
operation of internal controls that could adversely affect the ability of the
Company and each of its subsidiaries to record, process, summarize and report
financial data, or any material weaknesses in internal controls and (B) any fraud,
whether or not material, that involves management or other employees who have
a significant role in the internal controls of the Company and each of its
subsidiaries, and (ii) there have been no significant changes in internal controls or
in other factors that could significantly affect internal controls, including any
corrective actions with regard to significant deficiencies and material weaknesses.



(bb)  The Company and its subsidiaries maintain insurance in such
amounts and covering such risks as the Company reasonably considers adequate
for the conduct of its business and the value of its properties and as is customary
for companies engaged in similar businesses in similar industries. ~As of the date
hereof, the Company has not received notice from any insurer regarding the
termination of any of such policies of insurance.

2. Agreements to Sell and Purchase. Subject to the terms and conditions of
this Agreement: (i) the Company and Operating hereby agree to issue and sell to the
Purchaser, and the Purchaser upon the basis of the representations and warranties herein
contained, but subject to the conditions hereinafter stated, agrees to purchase from the
Company and Operating, the Note with an aggregate principal amount of $40,000,000 for
a purchase price equal to $40,000,000; and (ii) the Company hereby agrees to issue and
sell to the Purchaser, and the Purchaser upon the basis of the representations and
warranties herein contained, but subject to the conditions hereinafter stated, agrees to
purchase from the Company, the Primary Shares for an aggregate purchase price equal to
$10,000,000 (collectively, the “Purchase Price”).

3. Payment and Delivery. Payment of the Purchase Price for the Note and
the Primary Shares shall be made to the Company, on behalf of itself and Operating, by
wire transfer of immediately available funds to an account designated by the Company in
writing against delivery of such Note and such Primary Shares for the account of the
Purchaser on the Closing Date. “Closing Date” means the second business day
following the satisfaction of the conditions set forth in Section 4 or on such other date as
the Company and the Purchaser shall agree.

The Note and the Primary Shares shall be delivered to the Purchaser on
the Closing Date, for the account of the Purchaser, with any transfer taxes payable in
connection with the transfer of the Note and the Primary Shares to the Purchaser duly
paid, against payment of the Purchase Price therefor.

4. Conditions to the Purchaser’s Obligations. The obligations of the
Purchaser to purchase and pay for the Note and the Primary Shares on the Closing Date
are subject to the satisfaction or waiver of the following conditions:

(a) The Purchaser shall have received the following documents on the

Closing Date:
| (1) The Registration Rights Agreement duly executed by the
Company.
(11) The Security Agreement duly executed by the Company
and Operating. :

(ii1)  The Note duly executed by the Company and Operating.

(iv)  The Services Agreement duly executed by Operating.



v) The LPV Price Reduction Addendum, in the form attached
hereto as Exhibit E (the “LPV Addendum™), duly executed by Operating.

(vi) A stock certificate for the Primary Shares.

(vil) A certificate, dated the Closing Date and signed by an -
executive officer of each of the Company and Operating, to the effect that
the representations and warranties of the Company and Operating
contained in this Agreement that are qualified by a materiality threshold or
by reference to a Material Adverse Effect are true and correct in all
respects, and that are not qualified by a materiality threshold or by
reference to a Material Adverse Effect are true and correct in all material
respects, in each case, on the Closing Date (unless any such
representations and warranties are stated to be made as of a specific date,
in which case they shall be true and correct in all respects or in all material
respects, as applicable, as of such date), after giving effect to the issue and
sale of the Note and the Primary Shares and the application of the
proceeds therefrom as contemplated hereby, and that each of the Company
and Operating have complied with all of the agreements and satisfied all
of the conditions on its part to be performed or satisfied hereunder on or
before the Closing Date.

(b) The Purchaser shall have received on the Closing Date an opinion
of Weil Gotshal & Manges LLP, outside counsel for the Company, dated the
Closing Date, to the effect set forth in Exhibit F and an opinion of the Senior Vice
President, General Counsel and Secretary of the Company to the effect set forth in
Exhibit G. Such opinions shall be rendered to the Purchaser at the request of the
Company and shall so state therein.

(©) There shall not be in effect any judgment, order or decree of a
governmental body of competent jurisdiction restraining, enjoining or otherwise
prohibiting the transactions contemplated by this Agreement.

(d) All necessary or required consents, orders, approvals or
authorizations of, notifications or submissions to, filings with, licenses or permits
from, or exemptions or waivers by, any governmental entity, stock exchange or
other person shall have been made or obtained, except where the failure by a party
to make or obtain any of the foregoing would not have a Material Adverse Effect.

(e) The Primary Shares and the Underlying Shares shall have been
approved for listing on the American Stock Exchange.

® The Amended and Restated Stockholder Protection Rights
Agreement dated as of November 1, 2001 (the “Rights Agreement”) shall be
amended to provide that the Purchaser is not an “Acquiring Person” solely as a
result of the transactions provided for in the Transaction Documents; provided,
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however, that the Purchaser shall be subject to the provisions of Section 18
hereof.

5. Conditions to the Company's Obligations. The obligations of the
Company and Operating to issue the Note and the Company to issue the Primary Shares
on the Closing Date are subject to the satisfaction or waiver of the following conditions:

(a) The Company and Operating shall have received the following on
the Closing Date:

(1) The Registration Rights Agreement duly executed by the
Purchaser.

(i1)  The Security Agreement duly executed by the Purchaser.
(i)  The Services Agreement duly executed by the Purchaser.
(iv)  The LPV Addendum duly executed by the Purchaser.

(v) The Purchase Price of the Note and the Primary Shares
purchased hereunder in immediately available funds as provided in
Section 3 hereof.

(b) A certificate dated the Closing Date and signed by an executive
officer of the Purchaser, to the effect that the representations and warranties of the
Purchaser contained in this Agreement that are qualified by a materiality
threshold or by reference to a material adverse effect shall be true and correct in
all respects, and that are not qualified by a materiality threshold or by reference to
a material adverse effect shall be true and correct in all material respects, in each
case, on the Closing Date (unless any such representations and warranties are
stated to be made as of a specific date, in which case they shall be true and correct
in all respects or all material respects, as applicable, as of such date), and that the
Purchaser has complied in all material respects with all of the agreements and
satisfied all of the conditions on its part to be performed or satisfied hereunder on
or before the Closing Date.

(c) The Purchaser shall deliver to the Company a completed IRS Form
W-9 or otherwise establish, to the Company’s reasonable satisfaction, that the
Purchaser is not subject to backup withholding under Section 3406 of the Code.

(d) There shall not be in effect any judgment, order or decree of a
governmental body of competent jurisdiction restraining, enjoining or otherwise
prohibiting the transactions contemplated by this Agreement.

6. Covenants of the Company. In further consideration of the agreements of

the Purchaser contained in this Agreement, the Company and Operating covenant with
the Purchaser as follows:
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(a) Whether or not the transactions contemplated in this Agreement
are consummated or this Agreement is terminated, to pay or cause to be paid all
expenses incident to the performance of its obligations under this Agreement,
including: (i) all costs and expenses related to the transfer and delivery of the
Note and the Primary Shares to the Purchaser, including any transfer or other
taxes payable thereon, (ii) the fees and expenses, if any, incurred in connection
with the listing of the Primary Shares and the Underlying Shares on the American
Stock Exchange, (iii) the costs and charges of any transfer agent, registrar or
depositary, (iv) the cost of the preparation, issuance and delivery of the Note and
the Primary Shares and (v) the document production charges and expenses
associated with printing this Agreement. For the avoidance of doubt, each party
shall bear its own costs and expenses (including attorneys’ fees) associated with
the preparation, negotiation and execution of this Agreement and the other
Transaction Documents.

(b) Not to, and not permit any of its affiliates to, sell, offer for sale or
solicit offers to buy or otherwise negotiate in respect of any security (as defined in
the Securities Act) which could be integrated with the sale of the Note or the
Primary Shares in a manner which would require the registration under the
Securities Act of the Note or the Primary Shares.

(c) Not to solicit any offer to buy or offer or sell the Note, the Primary
Shares or the Underlying Shares by means of any form of “general solicitation” or
“general advertising” (as those terms are used in Regulation D under the
Securities Act) or in any manner involving a “public offering” within the meaning
of Section 4(2) of the Securities Act.

(d) To use the proceeds from the Notes and the Primary Shares as
provided for in the Services Agreement.

(e) To use reasonable best efforts to obtain any and all regulatory
approvals necessary in connection with the conversion of the Notes, as
contemplated therein, as soon as reasonably practicable and commencing no later
than twelve (12) months after the date of this Agreement.

63) Not to physically locate and/or put into service any of the
Collateral (as defined in the Security Agreement) in any state until the Purchaser
is reasonably satisfied that all required state regulatory approvals have been
obtained and not to transfer any of the Collateral to any other subsidiary of the
Company until the Purchaser 1s reasonably satisfied that all required regulatory
approvals have been obtained.

(2) To promptly make all filings and file all applications to obtain any
state regulatory approvals, including but not limited to, filings and applications in
New York, required for the transactions contemplated by the Transaction
Documents and to use reasonable best efforts to obtain such approvals as
promptly as practicable.
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7. Representations and Warranties of the Purchaser. The Purchaser
represents and warrants to thc Company that:

(a) The Purchaser is an “accredited investor” within the meaning of
Rule 501(a) of Regulation D promulgated under the Securities Act.

-

(b) The Purchaser will acquire the Note, the Primary Shares and the
Underlying Shares solely for its own account and for investment and not with a
view to, or for sale in connection with, the distribution of the Note, the Primary
Shares and the Underlying Shares in any transaction that would be in violation of
the Securities Act or any applicable state securities laws.

(c) The Purchaser understands that the Note, the Primary Shares and
the Underlying Shares have not been registered under the Securities Act or any
applicable state securities laws and that the Note, the Primary Shares and the
Underlying Shares may be resold, pledged, hypothecated, transferred or otherwise
disposed of only if registered under the Securities Act and applicable state
securities laws or if an exemption from such registration requirements is
available, and subject, nevertheless, to the disposition of its property being at all
times within its control, and subject to Section 9 hereof.

(d) The Purchaser understands that no governmental entity has passed
upon or made any recommendation or endorsement of the Note, the Primary
Shares and the Underlying Shares.

(e) The Purchaser has the requisite corporate power and authority to
enter into this Agreement and each of the other Transaction Documents to which
it is a party and to consummate the transactions contemplated hereby and thereby
to be consummated by the Purchaser.

€3} The execution and delivery by the Purchaser of this Agreement and
each of the other Transaction Documents to which it is a party and the
consummation by the Purchaser of the transactions contemplated hereby to be
consummated by the Purchaser have been duly authorized by all necessary
corporate action of the Purchaser.

(g) This Agreement has been, and each of the other Transaction
Documents to which the Purchaser is a party when delivered will have been, duly
and validly executed and delivered by the Purchaser.

(h) This Agreement constitutes, and each of the other Transaction
Documents to which the Purchaser is a party when executed and delivered will
constitute, valid and binding agreements of the Purchaser enforceable against the
Purchaser in accordance with its terms, subject to applicable bankruptcy,
insolvency and similar laws affecting creditors’ rights generally and equitable
principles of general applicability.
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(1) The execution and delivery by the Purchaser of this Agreement do

not, and of each of the other Transaction Documents to which the Purchaser is a
party when delivered will not, and, the consummation by the Purchaser of the
transactions contemplated hereby and thereby will not (1) violate any provision of
law, rule or regulation applicable to it or any of its subsidiaries, except for any
such violation that would not have a material adverse effect on the Purchaser’s
ability to perform its obligations hereunder and thereunder, (ii) violate its
certificate of incorporation, bylaws, or other organizational documents or those of
any of its subsidiaries, or (iil) conflict with, result in a breach of or constitute a
default under any contractual obligation to which it is a party, except for any such
conflict, breach or default that would not have a material adverse effect on the

: Purchaser’s ability to perform its obligations hereunder and thereunder.

)] There is no legal or governmental proceeding pending or, to the
knowledge of the Purchaser, threatened, to which the Purchaser is a party or to
which any of the properties or assets of the Purchaser is subject by or before any
court, arbitrator or other governmental entity which in any manner challenges or
seeks to prevent, enjoin, alter or materially delay the transactions contemplated by
this Agreement.

8. Board of Directors Observer Rights. So long as the Purchaser holds at
least 33% of the total number of Primary Shares and Underlying Shares (directly or
through assumed conversion of the Note), (1) the Purchaser shall be given reasonable
advance written notice of each such meeting of the Board of Directors of the Company,
and (ii) the Purchaser shall be entitled to have one person, who initially shall be Michael
C. Lunsford or Linda W. Beck or such other person reasonably acceptable to the
Company, attend such meetings as an invitee, who shall have all of the privileges and
benefits of a director of the Company (including receiving all materials provided to the
Board of Directors), except voting rights; provided, however, (1) that such person shall
maintain the confidentiality of all financial and other proprietary information discussed at
such meetings or made known to such person in connection with such meetings; and
(ii) that the Company reserves the right to withhold any information and to exclude such
person from any meeting or portion thereof if the Board of Directors believes, in good
faith, that providing such information or attending such meeting or portion thereof
(a) could adversely affect a material business relationship between the Company and
any third party, (b) would pose a conflict of interest for the Purchaser, or (c) could
adversely affect the attorney-client privilege between the Company and its counsel,
provided that if only a portion of the information or meeting would be subject to this
clause (i1), the observer shall receive all such other information and be entitled to attend
all remaining portions of such meeting. Neither the Purchaser or any such designee,
however, shall have any duties, responsibilities or liabilities as a director of the Company
by virtue of attendance at such meetings or the failure to attend the same other than the
duty to maintain the confidentiality of any material non-public information it receives at
or in connection with such meeting.

9. Lock Up Period. During the period beginning from the date hereof and
continuing to and including the date that is 180 days after the Closing Date (the “Lock-
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Up Period™), the Purchaser agrees to not, directly or indirectly, offer, sell, offer to sell,
contract to sell, pledge, grant any option to purchase or otherwise sell or dispose of the
Notes, the Primary Shares or the Underlying Shares without the prior written consent of
the Company; provided, however, that the Lock-Up Period shall expire upon the
Company’s entry into an agreement that would result in a Change in Control (as defined
in the Note) or the termination of the Services Agreement.

10. Indemnity.

(a) The Company and Operating, jointly and severally, agree to
indemnify, defend and save and hold harmless the Purchaser and each of its
affiliates and their respective officers, directors, employees, agents and advisors
(each, “Purchaser Indemnified Party’) from and against, and shall pay on
demand, any and all claims, damages, losses, liabilities and expenses (including,
without limitation, reasonable fees and expenses of counsel) that may be incurred
by or asserted or awarded against any Purchaser Indemnified Party by a third
party, in each case arising out of or in connection with or by reason of (including,
without limitation, in connection with any investigation, litigation or proceeding
or preparation of a defense in connection therewith) any breach of any
representation, warranty, covenant or agreement of the Company or Operating
under this Agreement.

' (b) The Purchaser agrees to indemnify, defend and save and hold

' harmless the Company and Operating and each of their affiliates and their
respective officers, directors, employees, agents and advisors (each, a “Company
Indemnified Party”) from and against, and shall pay on demand, any and all
claims, damages, losses, liabilities and expenses (including, without limitation,
recasonable fees and expenses of counsel) that may be incurred by or asserted or
awarded against any Company Indemnified Party by a third party, in each case
arising out of or in connection with or by reason of (including, without limitation,
in connection with any investigation, litigation or proceeding or preparation of a
defense in connection therewith) any breach of any representation, warranty,
covenant or agreement of the Purchaser under this Agreement with respect to the
Services Agreement.

(c) The indemnifying party will not, without the prior written consent
of the applicable indemnified party, as applicable, settle, compromise, consent to
the entry of any judgment in or otherwise seek to terminate any action, claim, suit
or proceeding in respect of which indemmnification of such indemnified party may
be sought under subsection (a) of this Section 9 unless such settlement,
compromise, consent or termination includes a full and unconditional release of
such indemnified party from any and all claims against such indemnified party
and any and all liabilities thereof arising out of or relating to such action, claim,
suit or proceeding,.

! 11. Amendments; Waivers. The provisions of this Agreement, including the
provisions of this Section, may not be amended, modified or supplemented, and waivers
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or consents to departures from the provisions hereof may not be given, without the prior
written consent thereto of the Company, Operating and the Purchaser.

12. Governing Law.  All questions concerning the construction, validity,
enforcement and interpretation of this Agreement shall be governed by and construed and
enforced 1n accordance with the internal laws of the State of Delaware, without regard to
thé principles of conflicts of law thereof. Each party hereto hereby irrevocably waives
personal service of process and consents to process being served in any action, suit or
proceeding by mailing a copy thereof via registered or certified mail or overnight
delivery (with evidence of delivery) to such party at the address in effect for notices to it
under this Agreement and agrees that such service shall constitute good and sufficient
service of process and notice thereof. Nothing contained herein shall be deemed to limit
in any way any right to serve process in any manner permitted by law. Each party
hereto hereby irrevocably waives, to the fullest extent permitted by applicable law,
an:y and all right to trial by jury in any proceeding arising out of or relating to this
Agreement or the transactions contemplated hereby.

13.  Interpretation. The descriptive headings in this Agreement are for
convenience of reference only and shall not be deemed to alter or affect the meaning or
interpretation of any provision of this Agreement. The parties to this Agreement have
participated jointly in the negotiation and drafting of this Agreement. If an ambiguity or
question of intent or interpretation arises, this Agreement shall be construed as if drafted
jointly by the parties hereto, and no presumption or burden of proof shall arise favoring
or disfavoring any party by virtue of the authorship of any of the provisions of this
Agreement.

14. Pronouns, Etc.  Whenever required by the context, any pronoun used in
this Agreement shall include the corresponding masculine, feminine or neuter forms, and
the singular forms of nouns, pronouns and verbs shall include the plural, and vice versa.

15.  Entire Agreement. This Agreement, together with the other Transaction
Documents, contains the entire agreement of the parties with respect to any subject matter
of this Agreement, and no party shall be liable or bound to the other party in any manner
by any representations, warranties, covenants and agreements except as specifically set
forth herein and in the Confidentiality Agreement between the Company and the
Purchaser dated February 21, 2006.

16.  Severability. Whenever possible, each provision of this Agreement shall
be interpreted in such manner as to be effective and valid under applicable law, but if any
provision of this Agreement is held to be invalid or unenforceable in any respect, such
invalidity or unenforceability shall not render invalid or unenforceable any other
provision of this Agreement.

! 17. Facsimile Copies. This Agreement, the agreements referred to herein,
and each other agreement or instrument entered into in connection herewith or therewith
or contemplated hereby or thereby, and any amendments hereto or thereto, to the extent
signed and delivered by means of a facsimile machine, shall be treated in all manner and
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respects as an original agreement or instrument and shall be considered to have the same
binding legal effect as if it were the original signed version thereof delivered in person.
At the request of any party hereto or to any such agreement or instrument, the other
parties hereto or thereto shall re-execute original forms thereof and deliver them to the
other party. No party hereto or to any such agreement or instrument shall raise the use
of a facsimile machine to deliver a signature or the fact that any signature or agreement or
in§trument was transmitted or communicated through the use of a facsimile machine as a
defense to the formation or enforceability of a contract, and each party forever waives

any such defense.

18. Standstill.

(a) The Purchaser agrees that after Closing and until such time as the
Purchaser would no longer be required to file a report on Schedule 13D or 13G
(assuming for purposes of this Section 18 that the Notes have been converted in
full and the Purchaser owns an amount of Common Stock such that the Purchaser
would not be deemed an “Acquiring Person” under the Rights Agreement), unless
the Purchaser shall have been specifically authorized in writing by the Company
or a committee of the Board of Directors of the Company, neither the Purchaser
nor any of its Affiliates will, and Purchaser and Affiliates will direct their
representatives, agents, directors, officers and employees not to, directly or
indirectly, (a) effect or seek, offer, or propose (whether publicly or otherwise) to
effect, or cause or participate in, (i) any acquisition of any securities (or of
beneficial ownership thereof) of the Company or any of its subsidiaries (except as
contemplated by the Transaction Documents); (ii) any tender or exchange offer,
merger, or other business combination involving the Company or any of its
subsidiaries; (ii1) any recapitalization, restructuring, liquidation or dissolution of
the Company or any of its subsidiaries; or (iv) any solicitation of proxies or
consents to vote any voting securities of the Company; (b) form, join or in any
way participate in a “group” (as defined in the Exchange Act); (c) take any action
which might force the Company to make a public announcement regarding any of
the types of matters set forth in (a) above; or (d) enter into any discussions or
arrangements with any third party with respect to any of the foregoing.

(b) The parties acknowledge and agree that the Company's remedies at
law for a breach of this Section 18 would be inadequate and that irreparable
damage will result to the Company from any violation of this Section 18 by the
Purchaser. The parties expressly agree that the Company shall have the remedy of
a restraining order and injunction and any such equitable relicf as may be declared
or issued to enforce the provisions of this Section 18.

19. Counterparts. This Agreement may be executed in one or more

counterparts, each of which shall be deemed an original and all of which taken together
shall constitute one and the same instrument
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Accepted as of the date hereof

EARTHLINK, INC.

By:__ /s/Kevin M. Dotts

Name: Kevin M. Dotts
Title: CFO

Very truly yours,
COVAD COMMUNICATIONS GROUP, INC.

By: _/s/ Charles Hoffman
Name: Charles Hoffman
Title: President and CEO

COVAD COMMUNICATIONS COMPANY

By: _/s/ Charles Hoffman
Name: Charles Hoffman
Title: President and CEO




THIS NOTE AND THE COMMON STOCK ISSUABLE UPON CONVERSION OF THIS
NOTE HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS
AMENDED (THE “SECURITIES ACT”). THIS NOTE AND THE COMMON STOCK
ISSUABLE UPON CONVERSION OF THIS NOTE MAY NOT BE SOLD, OFFERED FOR
SALE, PLEDGED OR HYPOTHECATED EXCEPT PURSUANT TO AN EFFECTIVE
REGISTRATION STATEMENT UNDER THE SECURITIES ACT OR PURSUANT TO AN
EXEMPTION FROM REGISTRATION UNDER THE SECURITIES ACT.

COVAD COMMUNICATIONS GROUP, INC.
COVAD COMMUNICATIONS COMPANY

12% Senior Secured Convertible Note due 2011

. $40,000,000.00
No. 1,

- COVAD COMMUNICATIONS GROUP, INC., a Delaware corporation (“Group™), and
COVAD COMMUNICATIONS COMPANY, a California corporation (“Operating”;
individually and collectively with Group, the “Company,” which term includes any successor),
for value received, jointly and severally, promise to pay to EarthLink, Inc., or its registered
assigns or successors, the principal sum of Forty Million Dollars and No Cents ($40,000,000.00)
on March 15, 2011.

Interest Payment Dates: March 15 and September 15 of each year, commencing
September 15, 2006.

' Regular Record Dates: March 1 and September 1 of each year.
- Reference is hereby made to the further provisions of this Note set forth on the reverse

hereof, which further provisions shall for all purposes have the same effect as if set forth at this
place.



IN WITNESS WHEREOQOF, the Company has caused this Note to be signed by its duly

authorized officers.

Date: . March 29, 2006

Date: March 29, 2006

COVAD COMMUNICATIONS GROUP, INC.

By: /s/ Charles Hoffman
Name: Charles Hoffman
Title: Chief Executive Officer

By: /s/ Christopher Dunn
Name: Christopher Dunn
Title: Chief Financial Officer

COVAD COMMUNICATIONS COMPANY

By: /s/ Charles Hoffman
Name: Charles Hoffman
Title: Chief Executive Officer

By: /s/ Christopher Dunn
Name: Christopher Dunn
Title: Chief Financial Officer




[REVERSE SIDE OF NOTE]

COVAD COMMUNICATIONS GROUP, INC.
COVAD COMMUNICATIONS COMPANY

12% Senior Secured Convertible Note due 2011

'Section 1. Principal and Interest.

! (a) Subject to Section 1(d), the Company will pay the principal of this Note
on March 15, 2011 (the “Final Maturity”). The Company, jointly and severally, promises to pay
interest 'on the principal amount of this Note on each Interest Payment Date, as set forth below, at
the rate per annum shown above.

(b) Interest will be payable semiannually (to the holders of record of the Notes
at the close of business on the March 1 or September 1 immediately preceding the Interest
Payment Date) on each Interest Payment Date, commencing September 15, 2006. Interest on the
Notes will accrue from the most recent date to which interest has been paid or, if no interest has
been paid, from March 29, 2006 (the “Issue Date). Interest will be computed on the basis of a
360-day year comprised of twelve 30-day months. The Company shall pay interest on overdue
principal and premium, if any, and interest on overdue installments of interest, to the extent
lawful, at a rate per annum that is 2% in excess of the rate otherwise payable.

(c) The Company will have the option to pay interest in cash or through the
issuance of notes, other than the notes comprising the first $40,000,000.00 principal amount of
Notes issued on the date hereof (the “Initial Notes™), which shall be issued as part of the same
series as the Initial Notes (the “Additional Notes™ and, together with the Initial Notes, the
“Notes™). The Additional Notes will be identical to the Initial Notes, except that interest will
begin to accrue from the date they are issued rather than the Issue Date. The Company shall
provide'written or oral notice to the Holders five Business Days prior to an Interest Payment Date
of whether such interest payment will be made in cash, by the issuance of Additional Notes or by
a combination thereof. If the Company fails to deliver such notice in such time period, interest
for the period for which the notice was not properly given shall be paid by the issuance of
Additional Notes. Any cash interest payment will be in such coin or currency of the United
States of America as at the time of payment is legal tender for payment of public and private
debts.

(d) Notwithstanding, the first sentence of Section 1(a), in the event that: (i)
(A) Operatmg elects under Section 9.2.4 of that certain Agreement for XGDSL Services, dated of
even date herewith, between Operating and EarthLink, Inc. (“EarthLink™) (the “Services
Agreement”) not to proceed with the Phase IT Build Out (as defined in the Services Agreement)
by written notice to EarthLink (“Phase IT Notice™), or (B) Operating receives from EarthLink
notice of a Substantial Performance Failure, as defined in and in accordance with the terms of,
Section 4.5 of the Services Agreement and Exhibit 2 of the Services Agreement (the “Substantial
Performance Notice’) and (ii) with respect to subsection (d)(i)(A), on the date of the Phase II
Notice EarthLink holds at least two-thirds of the outstanding aggregate principal amount of the
. Notes and of the Primary Shares, then EarthLink may, in either case and at its option, at any time




during the 30-day period following receipt of the Phase Il Notice or the Substantial Performance
Notice, as applicable, by written notice to the Company (the “Election Notice”), require the
Company to pay the remaining principal amount of the Notes held by EarthLink on the date of the
Election Notice (“Amortized Notes™) in four equal annual installments due March 15 of each
year, commencing on March 15, 2007 and ending on March 15, 2010 (the “Principal
Installments™); provided, however, that if such Election Notice is made after any of such dates the
principal on the Amortized Notes will be paid ratably on the remaining dates. Accrued interest,
if any, on the Principal Installments shall be paid in accordance with Section 1(b). From and
after the date of the Election Notice, the Amortized Notes shall continue to be governed by this
Section' 1(d), regardless of any subsequent transfer by EarthLink of all or any portion of the
Amortized Notes.

‘Section2.  Method of Payment. The Company will pay interest (except defaulted
interest) on the principal amount of the Notes as provided above on each March 15 and
September 15, commencing September 15, 2006, to each person in whose names the Notes are
registered (a “Holder™) on the March 1 or September 1 immediately preceding the Interest
Payment Date, in each case, even if the Note is cancelled on registration of transfer or
registration of exchange after such record date. If a payment date is a date other than a
Business Day, payment may be made on the next succeeding day that is a Business Day and no
interest shall accrue for the intervening period. “Business Day” shall mean any day except
Saturday, Sunday or any other day on which commercial banks in the State of California are
authorized by law or other governmental action to close.

‘Section 3.  Limitations. The Notes are general secured obligations of each of Group
and Operating, will rank pari passu in right of payment with all existing and future secured,
unsubordinated indebtedness of each of Group and Operating and will be senior in right of
payment to all unsecured indebtedness and subordinated indebtedness of each of Group and
Operating.

‘Section 4.  Conversion of Note by Holder.

‘ (a) Subject to the further provisions of this Section 4(a), a Holder of a Note
may convert such Note (or portion thereof) at any time beginning March 15, 2008, through the
close of business on the Final Maturity at the Conversion Price then in effect into shares of the
common stock of Group (the “Common Stock™); provided however, that in the event of a Change
in Control, a Holder may convert such Note immediately prior to the Change of Control
irrespective of whether conversion were to occur prior to March 15, 2008.  For purposes of this
Section 4, the Company shall mail notice to the Holders not less than five Business Days prior to
the occurrence of any Change of Control, provided that the Company has knowledge of such
Change in Control. The number of shares of Group’s Common Stock issuable upon conversion
of a Note shall be determined by dividing the outstanding principal amount (excluding accrued
and unpaid interest) of the Note (or portion thereof) surrendered for conversion by the Conversion
Price in effect on the Conversion Date (as defined in Section 4(b)). In connection with any such
conversion, such Holder also shall have the right to receive a payment (each, a “Conversion
Interest Payment™), at the time and in the manner provided in Section 4(b), of the accrued and
unpaid interest with respect to the outstanding principal amount of the Note (or portion thereof) so
converted, which payment shall be made, at the election of the Company, in cash, Common




Stock, or a combination thereof. Subject to adjustment or voluntary reduction as provided in this
Section'4, the Conversion Price initially shall be $1.86 per share of Group’s Common Stock.

* A Holder of Notes is not entitled to any rights of a holder of Group’s Common Stock
until such Holder has converted its Notes to Group’s Common Stock.

" (b) Conversion Procedure. To convert a Note, a Holder must (1) complete
and manually sign the conversion notice on the back of the Note (or complete and manually sign a
facsimile of such notice) and deliver such notice to the Company, (ii) surrender the Note to the
Compahy, (iii) have satisfied any necessary filing requirements under the Hart-Scott-Rodino Act
of 1976, as amended (the “HSR Act™), in respect of its acquisition of the shares of Group’s
Common Stock upon such conversion and the waiting period under such HSR Act shall have
expired or been terminated without objection to such acquisition, (iv) have received any other
necessary regulatory consents to its acquisition of the shares of Group’s Common Stock upon
such conversion and (v) pay any transfer or similar tax if required pursuant to Section 4(d) hereof.
The date on which the Holder satisfies all of those requirements is the “Conversion Date.” The
notice of conversion shall state that the Holder has satisfied or will have satisfied prior to the
issuance of shares of the Group’s Common Stock upon conversion of such principal amount, and
prior to-the payment of the Conversion Interest Payment, any and all legal or regulatory
requirements for conversion, including compliance with the Securities Act, the Securities
Exchange Act of 1934, as amended (the “Exchange Act”) and the HSR Act. The Company shall
use its reasonable best efforts in cooperating in a timely manner with such Holder to obtain such
legal or. regulatory approvals to the extent its cooperation is necessary.

*As soon as practicable after the Conversion Date and in no event later than five Business
Days following the Conversion Date, Group shall deliver to the Holder (i) a certificate for the
number of whole shares of Group’s Common Stock issuable upon the conversion of the Note or
portion thereof as determined in accordance with this Section 4, (ii) cash in lieu of any fractional
shares pursuant to Section 4(c) hereof and (iii) cash, Common Stock, or a combination thereof, in
an amount equal to the Conversion Interest Payment.

'The individual, corporation, partnership, limited liability company, joint venture,
association, joint-stock company, trust or other entity organization, including a government or
political subdivision or an agency or instrumentality thereof (each a “Person” or “Persons™) in
whose name the certificate is registered shall be deemed to be a stockholder of record on and
after the Conversion Date, as the case may be; provided that no surrender of a Note on any date
when the stock transfer books of Group shall be closed shall be effective to constitute the Person
or Persons entitled to receive the shares of Group’s Common Stock upon such conversion as the
record holder or holders of such shares of Group’s Common Stock on such date, but such
surrender shall be effective to constitute the Person or Persons entitled to receive such shares of
Group’s Common Stock as the record holder or holders thereof for all purposes at the close of
business on the next succeeding day on which such stock transfer books are open; and provided
further, that such conversion shall be at the Conversion Price in effect on the Conversion Date as
if the stock transfer books of Group had not been closed. Upon conversion of a Note (in whole
and not in part), such Person shall no longer be a Holder of such Note.




. If any Holder surrenders a Note for conversion after the close of business on the Regular
Record Date for the payment of an installment of interest and before the close of business on the
related Interest Payment Date, the Company shall pay accrued interest, if any, through the
Conversion Date to the Holder of such Note on such Regular Record Date.

: Upon surrender of a Note that is converted in part, as soon as practicable after the
Conversion Date and in no event later than five Business Days following the Conversion Date,
the Company shall execute and deliver to the Holder, a new Note equal in principal amount to
the unconverted portion of the Note surrendered.

If the last day on which a Note may be converted is not a Business Day, the Note may be
surrendered to the Company on the next succeeding day that is a Business Day.

; (c) Fractional Shares. Group shall not issue fractional shares of its Common
Stock upon conversion of any Notes. In lieu thereof, the Company shall, at the Company’s
option, pay an amount in cash based upon the Current Market Price on the Business Day
immediately prior to the Conversion Date or round up the number of shares of Group’s Common
Stock issuable upon such conversion to the next highest whole number of shares.

(d) Taxes on Conversion. [fa Holder converts a Note, the Company shall
pay any documentary, stamp or similar issue or transfer tax due on the issue of shares of its
Common Stock upon such conversion. However, the Holder shall pay any such tax that is due
because the Holder requests the shares to be issued in a name other than the Holder’s name.
Group may refuse to deliver the certificate representing the shares of Group’s Common Stock
being issued in a name other than the Holder’s name until the Company receives a sum sufficient
to pay any tax which will be due because the shares are to be issued in a name other than the
Holder’s name. Nothing herein shall preclude any tax withholding required by law or
regulation.

: (e) Adjustment of Conversion Price. The Conversion Price shall be adjusted
from time to time by the Company as follows:

6)) In case Group shall (A) pay a dividend in shares of its Common
Stock to all holders of its Common Stock, (B) make a distribution in shares of its Common Stock
to all holders of its Common Stock, (C) subdivide or split its outstanding Common Stock into a
larger number of shares, or (D) combine its outstanding Common Stock into a smaller number of
shares, the Conversion Price in effect immediately prior thereto shall be adjusted so that the
Holder of any Note thereafter surrendered for conversion shall be entitled to receive that number
of shares of Group’s Common Stock that it would have owned or been entitled to receive had
such Note been converted immediately prior to the happening of such event. An adjustment
made pursuant to this Section 4(e)(i) shall become effective as of the close of business on the
record date fixed for the determination of stockholders entitled to receive such dividend or
distribution in the case of a dividend in shares or distribution in shares and shall become
effective as of the close of business on the effective date in the case of a subdivision, split or
combination. If any dividend or distribution of the type described in this Section 4(e)(i) is
declared but not so paid or made, the Conversion Price shall again be adjusted to the Conversion
Price that would then be in effect if such dividend or distribution had not been declared.



- @) In case (A) Group shall issue rights, options or warrants to all or
substantially all holders of its Common Stock entitling them (for a period commencing no earlier
than the record date described below and expiring not more than 60 days after such record date)
to subscribe for or purchase shares of its Common Stock (or securities convertible into its
Common Stock) at a price per share less than the Current Market Price at the record date fixed
for the determination of stockholders entitled to receive such rights or warrants or (B) Group
shall s¢ll or issue any shares of its Common Stock and the consideration per share of Group’s
Commbon Stock to be paid upon such sale or issuance is less than the Current Market Price or
Group shall sell or issue warrants, options, rights or other convertible securities to subscribe for
or purchase shares of its Common Stock at a price per share less than the Current Market Price
on the date of such sale or issuance, the Conversion Price in effect immediately prior to the close
of business on the record date or issue date thereto shall be reduced so that the same shall equal
the price determined by multiplying the Conversion Price in effect immediately prior to the close
of business on such record date or issue date (as the case may be) by a fraction, the numerator of
which shall be the number of shares of Group’s Common Stock outstanding at the close of
business on such record date or issue date (as the case may be), plus the number of shares that
the aggregate offering price of the total number of shares of Group’s Common Stock so offered
(or the aggregate conversion price of the convertible securities so offered) would purchase at
such Current Market Price, and the denominator of which shall be the number of shares of
Group’s Common Stock outstanding at the close of business on such record date or issue date (as
the case may be) plus the number of additional shares of Group’s Common Stock offered (or into
which the convertible securities so offered are convertible). Such adjustment shall be made
successively whenever any such rights, options, warrants or convertible securities are issued, and
shall become effective as of the close of business on such record date or issue date (as the case
may be). To the extent that shares of Group’s Common Stock are not delivered after the
expiration of such rights, options or warrants, the Conversion Price shall be adjusted to the
Conversion Price that would then be in effect had the reduction made upon the issuance of such
rights, options or warrants been made on the basis of delivery of only the number of shares of
Groupfs Common Stock actually delivered. In the event that such rights, options or warrants
are not so issued, the Conversion Price shall again be adjusted to be the Conversion Price that
would then be in effect if such record date had not been fixed. In determining whetherany
rights, options or warrants entitle the holders to subscribe for or purchase shares of Group’s
Common Stock at less than such Current Market Price, and in determining the aggregate offering
price of such shares of Group’s Common Stock, there shall be taken into account the fair market
value of any consideration received by Group for such rights, options or warrants and any
amount payable on exercise or conversion thereof.

- (iii)  In case Group shall, by dividend or otherwise, distribute to all
holders of its Common Stock, cash, then, in such case, the Conversion Price shall be reduced so
that the same shall equal the price determined by multiplying the Conversion Price in effect
immediately prior to the close of business on the record date fixed for the determination of
stockholders entitled to receive such distribution by a fraction, the numerator of which shall be
Current Market Price on such record date less the amount of cash so distributed (and not
excluded as provided above) applicable to one share of Group’s Common Stock and the:
denominator shall be the Current Market Price on such record date. Such reduction shall
become effective as of the close of business on such record date; provided that, in the event the
portlon of the cash so distributed applicable to one share of Group’s Common Stock is equa] to



or greater than the Current Market Price on such record date, in lieu of the foregoing adjustment,
adequé}te provision shall be made so that each Holder shall have the right to receive upon
conversion, in addition to the shares of Group’s Common Stock issuable upon such conversion,
the amount of cash such Holder would have received had such Holder converted such Note on
such récord date. In the event that such dividend or distribution is not so paid or made, the
Conversion Price shall again be adjusted to be the Conversion Price that would then be in effect
if such dividend or distribution had not been declared. If any adjustment is required to be made
as set forth in this Section 4(e)(iii) as a result of a distribution that is a regular dividend, such
adjustment shall be based upon the amount by which such distribution exceeds the amount of the
regular cash dividend permitted to be excluded pursuant hereto. If an adjustment is required to
be made as set forth in this Section 4(e)(iii) as a result of a distribution that is not a regular
dividepd, such adjustment shall be based upon the full amount of the distribution.

' (iv)  In case Group shall distribute to all or substantially all holders of
its Common Stock any of Group’s shares, interests, participations or other equivalents (however-
de51gnated whether voting or non-voting) in equity, whether outstanding on the Issue Date or
issued;thereafter, including all preferred stock of Group (the “Capital Stock”) (other than
Group’s Common Stock), evidences of indebtedness or other non-cash assets (including
securities of any Person), or shall distribute to all holders of its Common Stock rights, options or
warrants to subscribe for or purchase any of its securities (excluding those referred to in Section
4(e)(i1)) (any of the foregoing hereinafter referred to as the “Distributed Securities™), then in each
such case the Conversion Price in effect immediately prlor to the close of business on the record
date fqr the determination of stockholders entitled to receive such Distributed Securities shall be
reduced so that the same shall equal the price determined by multiplying the Conversion Price in
effect as of the close of business on such record date by a fraction, the numerator of which shall
be theCurrent Market Price on such record date less the fair market value on such record date of
the portion of the Distributed Securities applicable to one share of Group’s Common Stock
(determined on the basis of the number of shares of Group’s Common Stock outstanding on the
record date), and the denominator of which shall be the Current Market Price on such record
date. : Such reduction shall become effective as of the close of business on such record date;
provided, that the then fair market value of the portion of the Distributable Securities so
distributed applicable to one share of Group’s Common Stock is equal to or greater than the
Current Market Price on such record date, in lieu of making the foregoing reduction, adequate
provision shall be made so that each Holder of a Note receives at such time, or shall have the
right to receive upon such conversion, in addition to the shares of Group’s Common Stock
1ssuable upon such conversion, the amount of Distributed Securities such Holder would have
received had such Holder converted such Note on such record date. In the event that such
distribution is not so made, the Conversion Price shall again be adjusted to be the Conversion
Price that would then be in effect if such dividend or distribution had not been declared.’ If the
Board of Directors determines the fair market value of any distribution for purposes of this
Section 4(e)(iv) by reference to the actual or when issued trading market for any securities, it

must in doing so consider the prices in such market over the same period used in computmg the
Current Market Price.

{ Rights, options or warrants distributed by Group to all holders of Group’s Common Stock
entitling the holders thereof to subscribe for or purchase shares of Group’s Capital Stock (either
initially or under certain circumstances), which rights or warrants, until the occurrence of a



specified event or events (each a “Trigger Event”): (A) are deemed to be transferred with such
shares'of Group’s Common Stock, (B) are not immediately exercisable and (C) are also issued in
respect of future issuances of Group’s Common Stock, shall be deemed not to have been
distributed for purposes of this Section 4(e) (and no adjustment to the Conversion Price under
this Section 4(e) shall be required) until the occurrence of the earliest Trigger Event, whereupon
such rights and warrants shall be deemed to have been distributed and an appropriate adjustment
(if any is required) to the Conversion Price shall be made under this Section 4(e)(iv).

- If any such right, option or warrant, including any such existing right, option or warrant
distributed prior to the Issue Date, is subject to events, upon the occurrence of which such right,
option or warrant becomes exercisable to purchase different securities, evidences of indebtedness
or othér non-cash assets, then the date of the occurrence of any and each such event shall be
deemed to be the date of distribution and record date with respect to new rights, options,or
warrants with such rights (and a termination or expiration of the existing rights, options:or
warrants without exercise by any of the holders thereof). In addition, in the event of any
distribution (or deemed distribution) of rights, options or warrants, or any Trigger Event or other
event (of the type described in the preceding sentence) with respect thereto that was counted for
purposes of calculating a distribution amount for which an adjustment to the Conversion Price
under this Section 4(e) was made, (A) in the case of any such rights, options or warrants that
shall all have been redeemed or repurchased without exercise by any holders thereof, the
Conversion Price shall be readjusted upon such final redemption or repurchase to give effect to
such distribution or Trigger Event, as the case may be, as though it were a cash distribution,
equal to the per share redemption or repurchase price received by a holder or holders of Group’s
Commion Stock with respect to such rights, options or warrants (assuming such holder had
retained such rights, options or warrants), made to all holders of Group’s Common Stock as of
the date of such redemption or repurchase and (B) in the case of such rights, options or warrants
that shall have expired or been terminated without exercise by any holders thereof, the .
Conversion Price shall be readjusted as if such rights, options and warrants had not been issued.

' No adjustment of the Conversion Price shall be made pursuant to this Section 4(e)(iv) in
respect of rights, options or warrants distributed or deemed distributed on any Trigger Event to
the extent that such rights, options or warrants are actually distributed, or reserved by Group for
distribution, to any Holder upon conversion by such Holder of a Note to shares of Group’s
Common Stock. For purposes of this Section 4(e)(iv) and Sections 4(e)(1) and (ii), any
dividend or distribution to which this Section 4(e)(iv) is applicable that also includes shares of
Group,s Common Stock, or rights, options or warrants to subscribe for or purchase shares of
Group’s Common Stock (or both), shall be deemed instead to be (A) a dividend or distribution of
the evidences of indebtedness, non-cash assets or shares of Group’s Capital Stock other.than
such shares of Group’s Common Stock (and any Conversion Price reduction required by this
Section 4(e)(iv) with respect to such dividend or distribution shall then be made) immediately
followed by (B) a dividend or distribution of such shares of Group’s Common Stock or such
rights,.options or warrants (and any further Conversion Price reduction required by Sections
4(e)(1) and (i1) with respect to such dividend or distribution shall then be made), except “the
record'date for the determination of stockholders entitled to receive such Distributed Securities”
shall be substituted as “the record date fixed for the determination of stockholders entitled to
receive such dividend or distribution” and “the record date fixed for the determination of
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stockholders entitled to receive such rights, options or warrants” within the meaning of Sections
4(e)(1) and (i1). '.

: (v) In case a tender or exchange offer made by Group or any -
sub51d1a.ry of Group for all or any portion of Group’s Common Stock shall expire and such
tender or exchange offer (as amended upon the expiration thereof) shall involve the payment by
Group or such subsidiary to stockholders of consideration per share of Group’s Common Stock
having a fair market value (at the last time (the “Expiration Time™) tenders or exchanges may be
made pursuant to such tender or exchange offer (as it shall have been amended)) that exceeds the
Current Market Price on the Trading Day next succeeding the Expiration Time, the Conversion
Price shall be reduced so that the same shall equal the Conversion Price determined by -
multiplying the Conversion Price in effect immediately prior to the Expiration Time by a
fraction, the numerator of which shall be the number of shares of Group’s Common Stock
outstanding (including any tendered or exchanged shares) at the Expiration Time multiplied by
the Current Market Price on the Trading Day next succeeding the Expiration Time, and :the
denominator of which shall be the sum of (A) the fair market value of the aggregate -
consideration payable to stockholders based on the acceptance (up to any maximum specified in
the terms of the tender or exchange offer) of all shares validly tendered or exchanged and not
withdrawn as of the Expiration Time (the shares deemed so accepted up to any such maximum,
being referred to as the “Purchased Shares™) and (B) the product of the number of shares of
Group’s Common Stock outstanding (less any Purchased Shares) at the Expiration Time and the
Current Market Price on the Trading Day next succeeding the Expiration Time, such reduction to
become effective immediately prior to the opening of business on the Trading Day next
succeeding the Expiration Time. In the event that Group or such subsidiary is obligated to
purchase shares of Group’s Common Stock pursuant to any such tender or exchange offer, but
Group; or such subsidiary is permanently prevented by applicable law from effectmg any such
purchases or all such purchases are rescinded, the Conversion Price shall again be adjusted to be
the Conversion Price that would then be effect if such tender or exchange offer had not been

made.
|

(vi)  The following terms shall have the meaning indicated:

. “Closing Price” means, with respect to any securities on any date, the closing sale price,
regular way, on such day or, in case no such sale takes place on such day, the average of the
reported closing bid and asked prices, regular way, in each case on the New York Stock
Exchange, or, if such security is not listed or admitted to trading on such Exchange, on the
principal security exchange or automated quotation system in the United States on which such
security 1s quoted or listed or admitted to trading, or, the average of the closing bid and asked
prices .of such security on the over the counter market on the day in question as reported by The
Nasda:q National Market or a similar generally accepted reporting service, or if not so available,
in such manner as furnished by any New York Stock Exchange member firm selected from time
to time by the Board of Directors for that purpose. -

“Current Market Price” means the average of the daily Closing Prices per share of
Group’s Common Stock for the ten consecutive Trading Days immediately prior to the date in
question or, if Group’s Common Stock is not listed or quoted or admitted to trading on any
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national security exchange or automated quotation system in the United States, the fair market
value of Group’s Common Stock immediately prior to the date in question.

;“fair market value” means the price that would be paid in an arm’s-length transaction
between an informed and willing seller under no compulsion to sell and an informed and willing
buyer under no compulsion to buy, as determined in good faith by the Board of Directors;
provided that with respect to any transaction or series of related transactions having a value in
excessof $10 million, such determination is made by disinterested members of the Board of
Directors (it being acknowledged and agreed that no such member shall be deemed interested in
any such transaction by reason of the fact that such member or any of its affiliates owns or
controlés securities of Group). '

i “Trading Day” means a day on which the principal national securities exchange or
automated quotation system in the United States on which Group’s Common Stock is listed or
quoted or admitted to trading is open for the transaction of business or, if Group’s Common
Stock is not listed or quoted or admitted to trading on any national securities exchange or
automated quotation system in the United States, any Business Day.

(vil) In any case in which this Section 4(e) shall require that an
adjustment be made on a record date established for purposes of this Section 4(e), the Company
may elect to defer (but only until five Business Days following the mailing by the Company to
the Holders of the certificate described in Section 4(1) hereof) issuing to the Holder of any Note
converted after such record date but prior to the issue date, the shares of Group’s Common Stock
and other Capital Stock of Group issuable upon such conversion over and above the shares of
Group;s Common Stock and other Capital Stock of Group issuable upon such conversion only
on the'basis of the Conversion Price prior to adjustment and, in lieu of the shares the issuance of
which'i 1s so deferred, Group shall issue or cause its transfer agents to issue due bills or other
approprlate evidence prepared by Group of the right to receive such shares.

: (viii) If any of the following shall occur, namely: (A) any
reclassification or change of shares of Group’s Common Stock issuable upon conversion of the
Notes (other than a change in par value, or from par value to no par value, or from no par value
to par value, or as a result of a subdivision or combination, or any other change for which an
adjustment is provided in this Section 4(e)); (B) any consolidation, merger or combination to
which Group is a party other than a merger in which Group is the continuing corporatlon and
which'does not result in any reclassification of, or change (other than a change in name, or in par
value,or from par value to no par value, or from no par value to par value, or as a result of a
subdivision or combination) in, outstanding shares of Group’s Common Stock; or (C) any sale,
transfer or conveyance of all or substantially all of the property and assets of Group to any
Person, then Group, or such successor or purchasing corporation or, if applicable, the parent
entity of such successor or purchasing corporation, as the case may be, shall, as a condition
precedent to such reclassification, change, consolidation, merger, combination, sale, transfer or
conveyance, execute and deliver to the Holders an amendment to the Notes providing that the
Holder of each Note then outstanding shall have the right to convert such Note into the kind and
amount of shares of stock and other securities and property (including cash) receivable upon
such reclassiﬁcation, change, consolidation, merger, combination, sale, transfer or conveyance
by a holder of the number of shares of Group’s Common Stock deliverable upon conversion of
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such Note immediately prior to such reclassification, change, consolidation, merger, salc
transfer Or conveyance.

€3] No Adjustment. No adjustment in the Conversion Price shall be required
unless the adjustment would require an increase or decrease of at least 1% in the Conversion Price
as last adjusted; provided that any adjustments which by reason of this Section 4(f) are not
required to be made shall be carried forward and taken into account in any subsequent adjustment.
All calculations under this Section 4 shall be made to the nearest cent or to the nearest one
hundredth of a share, as the case may be. No adjustment need be made for (i) the issuarnce of
options;or rights to purchase Common Stock pursuant to any present or future employee, director
or consultant benefit plan or program of or assumed by Group or any subsidiary so long as the
exerciséz price of such options or rights is not less than the Current Market Price per share of
Common Stock on such issue date, (ii) the 1ssuance of Common Stock pursuant to and in
accordance with the terms of Group’s Employee Stock Purchase Plan, or (iii) the issuance of
Common Stock pursuant to any option, warrant, right or exercisable, exchangeable or convertible
security outstanding as of the Issue Date. No adjustment need be made for a change in the par
value or a change to no par value of Group’s Common Stock. To the extent that the Notes
become convertible into the right to receive cash, no adjustment need be made thereafter as to the
cash. %Interest will not accrue on the cash. Notwithstanding anything to the contrary herein or
in any Additional Note, in no event 'shall the conversion of this Note and any Additional Notes (as
defined in this Note and in the Registration Rights Agreement of even date herewith between
Group and EarthLink), taking into account all prior conversions, be converted in an aggregate
number of shares of Common Stock which in the aggregate exceeds 19.9% of the then
outstanding shares of Common Stock.

; (g) Adjustment for Tax Purposes. Group shall be entitled to make such
reducti;ons in the Conversion Price, in addition to those required by Section 4(e), as it in its
discretion shall determine to be advisable in order that any stock dividends, subdivisions of
shares, distributions of rights to purchase stock or Notes or distributions of Notes convertible into
or exchangeable for Capital Stock hereafter made by Group to its stockholders shall not be
taxable, provided that such reduction does not have an adverse effect for tax purposes, or
otherw1se on Holders of the Notes.

(h) Notice of Adjustment. Whenever the Conversion Price is adjusted, the
Company shall promptly mail to Holders a notice of the adjustment and an Officers’ Certificate
(as defined in Section 9(i)) briefly stating the facts requiring the adjustment, the manner of
computing it, the new Conversion Price and the date on which the adjustment becomes effective.

! (1) Notice of Certain Transactions. In the event that (i) Group takes any
action that would require an adjustment in the Conversion Price, (ii) Group consolidates, merges
or combines with, or transfers all or substantially all of its property and assets to, another Person
and stockholders of Group must approve the transaction, or (iii) there is a dissolution, liquidation
or wmdm0 up of Group, the Company shall mail to Holders a notice stating the proposed record

or effective date, as the case may be The Company shall mail the notice at least 15 days before
such date
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'Section 5. Redemption of Notes.

(a) Upon the occurrence of any Change of Control, the Holder or Holders,
as the case may be, shall have the right to require the Company to repurchase all Notes then
outstanding, at a purchase price equal to 100% of the principal amount thereof plus accrued and
unpaid interest, if any, to the date of purchase (the “Change of Control Redemption Price”). A
notice of a Change of Control will be mailed within 30 days after the date any Change of Control
occurs to each Holder. If any Holder elects to exercise the right to receive the Change of
Control Redemption Price under this Section 5(a), such Holder will mail to the Company a notice
of suchielection. Payment of the Change of Control Redemption Price by the Company to the
Holder shall be made in cash in immediately available funds within 30 days after the Company
receive$ such notice of the Holder’s election to receive the Change of Control Redemption Price.

! (b) The following terms shall have the meaning indicated:

 “Change of Control” means the occurrence of one or more of the following events:
(i) the acquisition by any person, including any syndicate or group deemed to be a “person”
under Section 13(d)(3) of the Exchange Act, of beneficial ownership, directly or indirectly,
through a purchase, merger or other acquisition transaction or series of purchase, merger or other
acquisition transactions, of shares of Group’s Capital Stock entitling that person to exercise 50%
or more of the total voting power of all shares of Group’s Capital Stock entitled to vote generally
in elections of directors, other than any acquisition by Group, any of Group’s subsidiaries or any
of Group’s employee benefit plans (except that any of those persons shall be deemed to have
beneficial ownership of all securities it has the right to acquire, whether the right is currently
exercisable or is exercisable only upon the occurrence of a subsequent condition); (i1) the first
day on which a majority of the members of the Group’s Board of Directors are not Contlnumg
Directors; or (ii1) Group consolidates or merges with or into any other person, any merger of
another person into Group, or any conveyance, transfer, sale, lease or other disposition, of all or
substantially all of Group’s properties and assets to another person, other than: (A) any
transaction:  (x) that does not result in any reclassification, conversion, exchange or '
cancellation of outstanding shares of Group’s Capital Stock; and (y) pursuant to which holders of
Group/s Capital Stock immediately prior to the transaction have the entitlement to exercise,
directly or indirectly, 50% or more of the total voting power of all shares of Capital Stock
entitled to vote generally in elections of directors of the continuing or surviving Person :
immediately after giving effect to such issuance; and (B) any merger, share exchange, transfer of
assets or similar transaction solely for the purpose of changing Group’s jurisdiction of
incorporation and resulting in a reclassification, conversion or exchange of outstanding shares of
Common Stock, if at all, solely into shares of common stock, ordinary shares or American
Depositary Shares of the surviving entity or a direct or indirect parent of the surviving -
corporation.

+ “Continuing Director” means, as of any date of determination, any member of Group’s
Boardiof Directors who (i) was a member of such Board of Directors on the Issue Date or (ii)
was nominated for election or elected to such Board of Directors with the approval of a majority
of the Continuing Directors who were members of such Board of Directors at the time of such
nomination or election.
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_. Section 6. Persons Deemed Owners. A Holder shall be treated as the OWHCI‘.Of a
Note for all purposes.

. Section 7. Security Agreement. The Company’s obligations to the Holders under this
Note are secured by a lien on and security interest in certain assets of Group and Operating
(including, without limitation, the equipment acquired with the proceeds of this Note), all as
more particularly described in that certain Security Agreement dated of even date herewith made
by each of Group and Operating for the benefit of the Holders (the “Security Agreement”).
Each Holder of any Notes, by its acceptance thereof, consents and agrees to the terms of the
Secunty Agreement as the same may be in effect from time to time in accordance with its terms
and directs EarthLink (or its assignee), as collateral agent (the “Collateral Agent™), to enter into
the Security Agreement and to perform its obligations and exercise its rights thereunderin
accordance therewith. The Collateral Agent shall have all of the powers and duties of the
Secured Party (as defined in the Security Agreement) under the Security Agreement and shall
exercise such powers and duties on its own behalf and on behalf of the other Holders. 1t is
expressly understood and agreed that no Holder other than the Collateral Agent shall have any
rights or duties under the Security Agreement except as provided in this Section 7; provided,
however that the Collateral Agent shall take any action with respect to the Security Agreement as
is directed in writing by a majority of the Holders of outstanding aggregate principal amount of
the Notes. In no event shall the Collateral Agent be liable to any other Holder for any action
taken, {or for the failure to take any action, as the Collateral Agent, except for such actions or
inactions constituting gross negligence or willful misconduct. If at any time EarthLink ceases
to hold the greatest percentage of the outstanding aggregate principal amount of the Notes, then
EarthLink (or any assignee), with the prior written consent of the Company, not to be -
unreasonably withheld, shall be entitled, but shall not be required, to assign its rights to act as
Collateral Agent to the Holder of the greatest percentage of the outstanding aggregate principal
amount of the Notes. Such assignment shall be effective upon acceptance by such Holder and
such Holder shall become the “Collateral Agent” for all purposes under this Note and the
Security Agreement.

- Section 8.  Amendment; Supplement; Waiver. Subject to certain exceptions, the
Notes may be amended or supplemented with the consent of the Holders of at least a majority in
principal amount of the Notes then outstanding and any existing default or compliance with any
provision may be waived with the consent of the Holders of at least a majority in prmc1pal
amount of the Notes then outstanding.

I
i Section 9. Covenants.

' (a) Payment of Notes. Group and Operating shall, jointly and severally, pay
the prmmpa] of, premium, if any, and interest on the Notes on the dates and in the manner
provided in the Notes. ~Group and Operating shall, jointly and severally, pay interest on overdue
pr1nc1pal and premium, if any, and interest on overdue installments of interest, to the extent
lawful, at the rate per annum specified in the Notes.

; (b) Use of Proceeds. Group and Operating shall use the proceeds from the
sale of the Notes in the manner provided for in the Services Agreement. :
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f (c) Limitation on Indebtedness. The Company shall not, and shall not
permit any subsidiary to, contract, create, incur, assume or permit to exist any secured
Indebtedness, except (i) Indebtedness arising or existing under the Note, (i1) Indebtedness of the
Compafly existing as of the Issue Date, (iii) Indebtedness owing to EarthLink, (iv) Indebtedness
related to the Phase II Alternative Financing (as defined in the Services Agreement) not to exceed
$45,000,000 outstanding at any time, (v) purchase money Indebtedness in an aggregate amount
not to exceed $25,000,000 outstanding at any time, and (vi) other Indebtedness not to exceed
$75, OOO 000 outstanding at any time (including asset based loan financing).

(d) Negative Pledge. The Company shall not, and shall not perm1t any
subs1d1ary to, enter into, assume or become subject to any agreement prohibiting or otherwise
restricting the creation or assumption of any lien upon its assets constituting PP&E, whether now
owned or hereafter acquired, or requiring the grant of any security for such obligation if security
is given for some other obligation, except (i) pursuant to this Agreement and the Note,

(i1) pursuant to any document or instrument governing Indebtedness incurred pursuant to
Section; 9(c), provided that any such agreement, in the case of Indebtedness permitted under
clauses (c)(111) (iv) and (v) above, relates only to the asset or assets constructed or acqulred in
connection therewith, and (iii) in connection with any Permitted Lien or any document or
instrument governing any Permitted Lien; provided that any such restriction contained therem
relates only to the asset or assets subject to such Permitted Lien.

(1) The fo]lowing terms shall have the meaning indicated:

*“Indebtedness” shall mean, with respect to any Person, without duplication any liability
of such Person (i) for borrowed money; (ii) evidenced by bonds, debentures, notes or similar
instruments; (iii) in respect of letters of credit or bankers acceptances or similar instruments (or
reimbursement obligations with respect thereto); (iv) to pay the deferred purchase price of
property or services, except trade accounts payable or accrued expenses arising in the ordmary
course of business; (v) as lessee, the obligations of which are capitalized in accordance with
generally accepted accounting principles; (vi) secured by a lien on any asset of such Person,
whether or not the obligation giving rise to such lien is assumed by such Person; and (vii) for
indebtedness of others guaranteed by such Person or for which such Person is legally responsible
or liable (whether by agreement to purchase indebtedness of, or to supply funds or to invest in,
others).

- “Permitted Lien” shall mean (i) the lien on and security interest in substantially all of the
Company’s assets in favor of SBC Communications Inc. (the “SBC Lien™), (ii) liens for taxes
and special assessments not then delinquent, (iii) liens of taxes and assessments which a:re
delinquent but the validity of which is being contested in good faith and with respect to which
the Company has set aside adequate reserves for payment, (iv) mechanics’ and materialmen’s
liens arising or incurred in the ordinary course of business and which are being contested in good
faith and have not proceeded to judgment, provided the Company has set aside adequate reserves
for payment, and (v) such other imperfections in title, charges, easements, restrictions and
encumbrances which could not, individually or when taken as a whole, result in a Material
Adverse Effect (as defined in the Purchase Agreement).
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"_“PP&E” shall mean equipment, fixed assets, real property or improvements that have
been or should be, in accordance with GAAP, reflected as additions to property, plant and
equipment on a balance sheet of the Company or have a useful life of more than one year.

(e) Existence. The Company shall do or cause to be done all thmgs
necessary to preserve and keep in full force and effect its existence and the existence of each
sub51d1ary in accordance with the respective organizational documents of the Company and each
such subsidiary and the rights (whether pursuant to charter, partnership certificate, agreement,
statute or otherwise), licenses and franchises of the Company and each such subsidiary; provided
that the: Company shall not be required to preserve any such right, license or franchise, or the
existence of any subsidiary, if the maintenance or preservation thereof is no longer desirable in
the con(:iuct of the business of the Company and 1ts subsidiaries, taken as a whole.

i ® Payment of Taxes and Other Claims. The Company shall pay or
discharge and shall cause each of its subsidiaries to pay or discharge, or cause to be paid or
discharged, before the same shall become delinquent (1) all material taxes, assessments and
governmental charges levied or imposed upon (A) the Company or any such subsidiary, (B) the
income%or profits of the Company or any such subsidiary which is a corporation or (C) the
property of the Company or any such subsidiary and (ii) all material lawful claims for labor,
materials and supplies that, if unpaid, might by law become a lien upon the property of the
Company or any such subsidiary; provided that the Company shall not be required to pay or
discharge, or cause to be paid or discharged, any such tax, assessment, charge or claim the
amount, applicability or validity of which is being contested in good faith by appropriate.
proceedings and for which adequate reserves have been established.

(g)  Notice of Defaults. In the event that the Company or any subsidiary
becomes aware of any default or Event of Default, the Company shall promptly deliver to the
Holders an Officers’ Certificate specifying such default or Event of Default.

| (h) SEC and Other Reports.  Group shall provide to each Holder, within 15
days after it files its annual and quarterly reports, information, documents and other repotts with
the Securities and Exchange Commission (the “SEC™), copies of such annual report and of the
tnformation, documents and other reports (or copies of such portions of any of the foregoing as
the SEC may by rules and regulations prescribe) which Group is required to file with the SEC
pursuant to Section 13 or 15(d) of the Exchange Act provided that any such reports, information
or documents filed with the SEC pursuant to its Electronic Data and Gathering Analysis and
Retrieval System shall be deemed provided to each Holder. Delivery of such reports,
information and documents to each Holder is for informational purposes only and each Holder’s
receipt of such shall not constitute constructive notice of any information contained therein or
determinable from information contained therein, including Group’s compliance with any of its
covenants hereunder (as to which each Holder is entitled to rely conclusively on Officers’
Certlﬁcates) : [

(1) ‘Compliance Certificate. The Company shall deliver to each Holder
within 60 days after the end of each fiscal quarter of the Company and 120 days after the'end of
each fiscal year of the Company, a certificate signed by one Officer listed in clause (1) of the
definition thereof and one Officer listed in clause (ii) of the definition thereof; provided that any
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such certificate may be signed by any two of the Officers listed in clause (i) of the definition
thereof in lieu of being signed by one Officer listed in clause (i) of the definition thereof and one
Officer listed in clause (ii) of the definition thereof (an “Officers’ Certificate™), stating whether or
not to the knowledge of the signers thereof, the Company is 1n default in the performance and
observance of any of the terms, provisions and conditions of this Note (without regard to any
period of grace or requirement of notice provided hereunder) and if the Company shall be in
default, specifying all such defaults and the nature and status thereof of which they may have
knowledge. “Officer” means, with respect to the Company, (i) the Chairman of the Board of
Directors, any Vice Chairman of the Board of Directors, the Chief Executive Officer, the
President or any Vice President, and (ii) the Chief Financial Officer, the Treasurer or any
Assistant Treasurer, or the Secretary or any Assistant Secretary.

)] ‘Transfer of Collateral. Notwithstanding anything to the contrary herein,
the Company may transfer title to all or any part of the Collateral (as defined in the Security
Agreement) to one or more direct or indirect wholly-owned subsidiaries of the Company (a
“Permitted Transferee), provided, however, that prior to any such transfer (i) such Permitted
Transferee shall execute a joinder agreement or guaranty in form and substance satisfactory to the
Collateral Agent (A) agreeing to be bound as a co-maker or guarantor under this Note and as a
debtor under the Security Agreement and (B) acknowledging and confirming the Collateral
Agent's continuing security interest in and lien on the Collateral, (ii) the Company shall provide
the Collateral Agent with written evidence that all federal and state regulatory approvals and other
third party consents, if any, required for such transfer and joinder or guaranty have been obtained
(the “Required Approvals™) and (iii) the Collateral Agent shall indicate in writing that it is
satisfied that all Required Approvals for such transfer and joinder or guaranty have been obtained;
provided, further, however, that notwithstanding any transfer of any Collateral to the Permitted
Transferee, neither Group nor Operating shall be released from its obligations under the Securlty
Agreement or under this Note.

(k) Further Instruments and Acts. Upon request of any Holder, the Company
will execute and deliver such further instruments and do such further acts as may be reasonably
necessary or proper to carry out more effectively the purposes of this Note.

Section 10. Successor Persons. When a successor person or other entity assumes all
the obligations of its predecessor under the Notes, the predecessor person will be released from
those obligations.

Section 11.  When Company May Merge or Transfer Assets. Neither Group nor
Operating shall consolidate with or merge with or into any other Person or convey, transfer, sell,
lease or otherwise dispose of all or substantially all of its properties and assets to any Person,
unless: :

(a) either (1) Group or Operating, as applicable, shall be the continuing
corporation or (ii) the Person (if other than Group or Operating) formed by such consolidation or
into which Group or Operating, as applicable, is merged or the Person that acquires by
conveyance, transfer or lease all or substantially all of the properties and assets of Group or
Operating, as applicable (A) shall be a corporation organized and validly existing under the laws
of the United States or any State thereof or the District of Columbia and (B) shall expressly




assume,! by an amended note hereto, executed and delivered to the Holders, in form reasonably
satisfactory to the Holders, all of the obligations of Group or Operating, as applicable, under the
Notes; ?

5 (b) immediately prior to and after giving elfect to such transaction, no Event
of Default and no event that, after notice or lapse of time or both, would become an Event of
Default shall have occurred and be continuing; and

: (c) Group or Operating, as applicable, shall have delivered to the Holders an
Officers’ Certificate and a written opinion from legal counsel, and, who may be an employee of,
or counsel to, the Company or the Holders, containing (i) a statement that each person making
such opinion of counsel has read such covenant or condition, (ii) a brief statement as to the nature
and scope of the examination or investigation upon which the statements or opinions contamed In
such opinion of counsel are based, (iii) a statement that, in the opinion of each such person he has
made such examination or investigation as is necessary to enable such person to express an
informed opinion as to whether or not such covenant or condition has been complied with and (iv)
a statement that, in the opinion of such person, such covenant or condition has been complied
with, each stating that such consolidation, merger, conveyance, transfer or lease and, if an
amendment to the Notes is required in connection with such transaction, such amended Notes,
comply.with this Section 11 and that all conditions precedent herein provided for relating to such
transaction have been satisfied.

jFor purposes of the foregoing, the transfer (by lease, assignment, sale or otherwise) of the
properties and assets of one or more subsidiaries (other than to the Company or another
subsidiary), which, if such assets were owned by the Company, would constitute substantially all
of the properties and assets of the Company, shall be deemed to be the transfer of substantially
all of the properties and assets of the Company.

The successor Person formed by such consolidation or into which Group or Operatmg, as
applicable, is merged or the successor Person to which such conveyance, transfer or lease is
made shall succeed to, and be substituted for, and may exercise every right and power of Group
or Operating, as applicable, under the Notes with the same effect as if such successor had been
named:as Group or Operating, as applicable, herein; and thereafter, except in the case of a lease
and obligations that Group or Operating, as applicable, may have under an amended Note, Group
or Operating, as applicable, shall be discharged from all obligations and covenants under the
Notes.: Group, Operating, the Holders and the successor Person shall enter into a amendment to
the Notes to evidence the succession and substitution of such successor Person and such
dlscharge and release of Group or Operating, as applicable.

;Sectlon 12. Defaults and Remedies. Each of the following events constitutes an
“Event of Default™:

1

(a) default in the payment of principal of (or premium, if any, on) any Note,
including the Redemption Amount, when the same becomes due and payable at maturity, upon
acceleration, redemption or otherwise;

(b) default in the payment of interest on any Notes when the same becomes




due and: payable, and such default continues for a period of 30 days;
|

i (c) default in the performance or breach of the provisions of the Notes
applicable to mergers, consolidations and transfers of all or substantially all of the assets of Group
or Operating or the failure to make or consummate an Offer to Purchase in accordance w1th
Section: 5 hereof;

(d) Group or Operating defaults in the performance of or breaches any other
covenant or agreement of the Company under the Notes (other than a default specified in
clause (a) (b) or (c) above), and such default or breach continues for a period of 30 consecutive
days after written notice by the Holders of 25% or more in aggregate principal amount of the
Notes;

(e) the failure of Group’s Common Stock to be quoted or listed on a natlonal
securrty exchange or automated quotation system in the United States for more than three days, or
if quoted on the OTC Bulletin Board (“Bulletin Board™), failure to comply with the requirements
for continued listing on the Bulletin Board for a period of seven consecutive Trading Days or
notification from the Bulletin Board or from the applicable national security exchange or’
automated quotation system that the Company is not in compliance with the conditions for such
contlnued quotation on the Bulletin Board

5 ® there occurs with respect to any issue or issues of indebtedness for
borrowed money of Group or any existing or future, direct or indirect, subsidiary of Group whose
assets constitute 15% or more of the total assets of Group on a consolidated basis (a “Designated
Subsidiary™) having an outstanding principal amount of $15 million or more in the aggregate for
all such.issues of all such Persons, whether such indebtedness now exists or shall hereafter be
created,, (i) an event of default that has caused the holder thereof to declare such indebtedness to
be due and payable prior to its stated maturity and such indebtedness has not been discharged in
full or such acceleration has not been rescinded or annulled within 30 days of such acceleration
and/or (ii) the failure to make a principal payment at the final (but not any interim) fixed maturity
and such defaulted payment shall not have been made, waived or extended within 30 days of such
payment default;

(2) a court having jurisdiction in the premises enters a decree or order. for
(1) relief in respect of Group, Operating or any Designated Subsidiary in an involuntary case
under any applicable bankruptcy, insolvency or other similar law now or hereafter in effect,
(i1) appointment of a receiver, liquidator, assignee, custodian, trustee, sequestrator or similar
official of Group, Operating or any Designated Subsidiary or for all or substantially all of the
property and assets of Group, Operating or any Designated Subsidiary or (iii) the winding up or
liquidation of the affairs of Group, Operating or any Designated Subsidiary and, in each case,
such decree or order shall remain unstayed and in effect for a period of 60 consecutive days; or

(h) Group, Operating or any Designated Subsidiary (i) commences a -
voluntary case under any applicable bankruptcy, insolvency or other similar law now or hereafter
in effect, or consents to the entry of an order for relief in an involuntary case under any such law,
(i1) consents to the appointment of or taking possession by a receiver, liquidator, assignee;
custodian, trustee, sequestrator or similar official of Group, Operating or any Designated :



Subsidiary or for all or substantially all of the property and assets of Group, Operating or-any
Des1gnated Subsidiary or (iii) effects any general assignment for the benefit of cred1tors

'Sectlon 13. Costs of Collection. In the event that either Group or Operating falls to
pay when due (including, without limitation upon acceleration in connection with an Event of
Default) the full amount of principal and/or interest hereunder, each of Group and Operating
shall indemnify and hold harmless the Holder of any portion of this Note from and against all
reasonable costs and expenses incurred in connection with the enforcement of this provision or
collectlon of such principal and 1nterest including, without limitation, reasonable attomeys fees
and expenses

: Sectlon 14. No Recourse Against Others. No incorporator or any past, present or
future partner, stockholder, other equityholder, officer, director, employee or controlling person,
as such, of the Company or of any successor Person shall have any liability for any obligations of
the Company under the Notes for any claim based on, in respect of or by reason of, such
obligations or their creation. Each Holder by accepting a Note waives and releases all such

liability. The waiver and release are part of the consideration for the issuance of the Notes.
I .

‘Section 15. Governing Law. This Note shall be governed by and construed and
enforced in accordance with the internal laws of the State of Delaware, without regard to the
principles of conflicts of law thereof. Each of Group and Operating hereby irrevocably waives
personal service of process and consents to process being served in any suit, action or proceeding
by mailing a copy thereof via registered or certified mail or overnight delivery (with evidence of
delivery) to its address for notices and communications specified in Section 16 herein and agrees
that such service shall constitute good and sufficient service of process and notice thereof.
Nothing contained herein shall be deemed to limit in any way any right to serve process’in any
mannejr permitted by law. Each of Group and Operating hereby irrevocably waives, to the
fullest extent permitted by applicable law, any and all right to trial by jury in any suit,
action or proceeding arising out of or relating to the Notes or the transactions
contemplated hereby.

‘Section 16. Notices. Any and all notices or other communications or deliveries
required or permitted to be provided hereunder shall be in writing and shall be deemed given and
effective on the earliest of (i) the date of transmission, if such notice or communication is
dellvered via facsimile at the facsimile telephone number specified in this Section 16 prior to
5:30 p:m. (New York City time) on a Trading Day, (i1) the Trading Day after the date of
transmission, if such notice or communication is delivered via facsimile at the facsimile:
telephone number specified in this Section 16 later than 5:30 p.m. (New York City time) on any
date and earlier than 11:59 p.m. (New York City time) on such date, (iii) the Trading Day
following the date of mailing, if sent by nationally recognized overnight courier service, or (iv)
upon actual receipt by the party to whom such notice is required to be given. The address for
such notices and communications shall be as follows:
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iIf to the Company: Covad Communications Group, Inc.
f Covad Communications Company

- 110 Rio Robles

’ San Jose, CA 95134

Attn:  General Counsel

Fax: (408)952-7539

'With a copy to: Weil, Gotshal and Manges LLP
200 Crescent Court, Suite 300
Dallas, Texas 75201
Attention: Michael A. Saslaw
Fax: 214-746-8417

' !

i

The Company by notice to the Holders may designate additional or different addresses
for suHsequent notices or communications.

i Any notice or communication mailed to a Holder shall be mailed to it at its address as it
appears on the security register maintained by the Company by first-class mail and shall be
sufﬁ01ent1y given to him if so mailed within the time prescribed.

,Fallure to mail a notice or communication to a Holder as provided herein or any defect in
any such notice or communication shall not affect its sufficiency with respect to other Holders.
Except as otherwise provided in the Notes, if a notice or communication is mailed in the manner
provided in this Section 16, it is duly given, whether or not the addressee receives it.

{ Where this Note provides for notice in any manner, such notice may be waived in writing
by the Person entitled to receive such notice, either before or after the event, and such walver
shall be the equivalent of such notice.

| In case by reason of the suspension of regular mail service or by reason of any other
cause it shall be impracticable to give such notice by mail, then such notification as shall be
made with the approval of the Holders shall constitute a sufficient notification for every purpose
hereunder

The Holders shall be entitled to rely and act upon any notices purportedly given by Group
and/or, Operatmg

|Sect10n 17. Miscellaneous.

; () Group shall keep a register of the Notes and of their transfer, exchiange or
conversion. The transfer of this Note is registrable on the register maintained by the Company
upon surrender of this Note for registration of transfer at the office of the Company specified in
Sectlon 16, duly endorsed by, or accompanied by a written instrument of transfer in form
satlsfactory to the Company duly executed by, the Holder hereof of such Holder’s attorney duly
authorized in writing, and thereupon one or more new Notes, of authorized denominations and for
the same aggregate principal amount, will be issued to the designated transferee or transferees.
Such Notes are issuable only in registered form without coupons in denominations of $2,000,000
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(or any 1ntegral multiple of $100,000 in excess thereof). No service charge shall be made for
any such registration of transfer, exchange or conversion, but the Company may require payment
of a sum sufficient to recover any tax or other governmental charge payable in connection
therewith Prior to due presentation of this Note for registration of transfer, the Company and
any agent of the Company may treat the Person in whose name this Note is registered as the
owner thereof for all purposes, whether or not this Note may be overdue, and neither the '
Company nor any such agent shall be affected by notice to the contrary.
| (b) This Note and the Common Stock issuable upon conversion of thlS Note
have not been registered under the Securities Act, or the securities laws of any state or other
jurisdiction. Neither this Note nor the Common Stock issuable upon conversion of this Note
may be ‘sold, offered for sale, pledged or hypothecated except pursuant to an effective registration
statement under the Securities Act or pursuant to an exemption from, or not subject to,
registration under the Securities Act. The Holder by its acceptance of this Note or the Common
Stock issuable upon conversion of this Note agrees that it shall not offer, sell, assign, transfer,
pledge, encumber or otherwise dispose of this Note or any portion hereof or interest herein other
that in 4 minimum denomination of $2,000,000 principal amount (or any integral multiple of
$100,000 in excess thereof) and then (other than with respect to a transfer pursuant to a
registration statement that is effective at the time of such transfer) only (i) to the Company, (ii) to
a person it reasonably believes to be an institutional “accredited investor” within the meaning of
Rule 501(a) under the Securities Act or a qualified institutional buyer (as defined in Rule' 144A
under the Securities Act), or (iii) in accordance with another exemption from the registration |
requiremients of the Securities Act, and in the case of clauses (ii)-(iii) above in which the transferor
furnishes the Company with such certifications, legal opinions or other information as the
Company may reasonably request to confirm that such transfer is being made pursuant to an
exemption from, or in a transaction not subject to, the registration requirements of the Securities
Act. '
() Upon presentation of this Note for registration of transfer at the office of
Group specified herein accompanied by (i) certification by the transferor that such transfer is in
compliance with the terms hereof and (ii) by a written instrument of transfer in form approved by
the Company, in its reasonable discretion, executed by the registered Holder, in person or by such
Holder’s attorney thereunto duly authorized in writing, and including the name, address and
telephone and fax numbers of the transferee and name of the contact person of the transferee, such
Note sHaII be transferred on the Note register, and a new Note of like tenor and bearing the same
legends shall be issued in the name of the transferee and sent to the transferee at the address and
c/o the contact person so indicated. Transfers and exchanges of Notes shall be subject to such
restrictions as are set forth in the legends on the Notes and to such reasonable regulations as may
be prescribed by the Company as specified in Section 17(b) hereof. Successive registrations of
transfers as aforesaid may be made from time to time as desired, and each such registration shall
be noted on the Note register. '

: (d) Upon recelpt by the Company of evidence reasonably satlsfactory to it of
the loss theft, destruction or mutilation of this Note, and in the case of loss, theft or destruction,
receipt of indemnity or security reasonably satisfactory to the Company, and upon reimbursement
to the Company of all reasonable expenses incidental thereto, and upon surrender and cancellation
of such:Note, if mutilated, the Company will deliver a new Note of like tenor and dated as of such
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cancellation, in lieu of such Note.

(e) Each of Group and Operating 1s accepting joint and several liability under
this Note in consideration of the financial accommodation to be provided by the Holders under
this Note, for the mutual benefit, directly and indirectly, of each of Group and Operating and in
considération of the undertakings of Group and Operating to accept joint and several liability for
the obligations of each of them. '



; [FORM OF CONVERSION NOTICE]

. The undersigned registered owner of this Note hereby irrevocably exercises the option to
convert this Note, or the portion thereof below designated, into shares of Common Stock of
Covad, Communications Group, Inc. in accordance with the terms herein and directs that the
shares: issuable and deliverable upon such conversion, together with cash in payment for
fractional shares, cash in payment of accrued and unpaid interest with respect to the outstanding
pr1nc1pa1 amount so converted and any Notes representing any unconverted pr1nc1pal amount
hereof, be issued and delivered to the registered Holder hereof unless a different name has been
indicated below. The undersigned acknowledges that the shares issuable and dehvera}ble upon
conversion are subject to transfer restrictions as set forth in this Note. If shares or any portion
of this Note not converted are to be issued in the name of a person other than the undersigned,
the undersigned will provide the appropriate information below and pay all transfer taxes
payable with respect thereto.

To convert only part of this Note, state the principal amount to be converted: $

Dated:i

Signature:

(sign exactly as your name appears on the other side of this Note)
Signature(s) must be guaranteed by an “eligible guarantor institution,” which is a member or
participant in the Security Transfer Agent Medallion Program, all in accordance:with the
Securities Exchange Act of 1934, as amended.

Si gnafure guaranteed by:

By:

Fill in the registration of shares of Common Stock if to be issued, and Notes if to be
delivered, other than to and in the name of the registered Holder:

(Namcfa)

(Street Address)

(City,-State and Zip Code)

Social Security or Other Taxpayer
Identification Number:




l [FORM OF TRANSFER NOTICE]

FOR VALUE RECEIVED the undersigned registered holder hereby sell(s), a551gn(s) and
transfer(s) unto

Insert Taxpaver Identification No.

Please print or typewrite name and address including zip code of assignee

the within Note and all rights thereunder, hereby irrevocably constituting and appointing

attorney to transfer said Note on the books of the Company
with full power of substitution in the premises.

; [THE FOLLOWING PROVISION TO BE INCLUDED
! ON ALL NOTES, UNLEGENDED OFFSHORE GLOBAL NOTES
' AND UNLEGENDED OFFSHORE PHYSICAL NOTES]

In connection with any transfer of this Note occurring prior to the date which is the
earlier of (1) the date any registration statement covering this Note is declared effective or (i1) the
end of the period referred to in Rule 144(k) under the Securities Act, the undersigned confirms
that without utilizing any general solicitation or general advertising that:

[Check One]

[ ] (a‘) this Note is being transferred in compliance with the exemption from registration
‘under the Securities Act of 1933, as amended, provided by Rule 144A thereunder.

or
[ ] (b) this Note is being transferred other than in accordance with (a) above and
‘documents are being furnished which comply with the conditions of transfer set forth in

thls Note.
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Date:

If none of the foregoing boxes is checked, shall
not be obligated to register this Note in the name of any Person
other than the Holder hereof unless and until the conditions to any
such transfer of registration set forth herein shall have been
satisfied.

NOTICE: The signature to this
assignment must correspond with the
name as written upon the face of the
within-mentioned instrument in every
particular, without alteration or any
change whatsoever.
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REDEMPTION NOTICE

'If you wish to have this Note redeemed by the Company pursuant to Section 5 of this
Note, check the Box: !

Date: ’

Your Signature:

(Sign exactly as your name appears on the other side of this Note)

Signature Guarantee:
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