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BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

In re: Petition to Open an Investigation )

to Determine Whether Atmos Energy Corp. )

Should be Required by the TRA to Appear )

and Show Cause That Atmos Energy Corp. )

Is Not Overearning in Violation of Tennessee ) Docket No. 05-00258

Law and That It Is Charging Rates That Are )

Just and Reasonable )

In re: Atmos Energy Corporation Actual )

Cost Adjustment (“ACA”) Audit ) Docket No. 05-00253
)

BRIEF OF CONSUMER ADVOCATE AND PROTECTION DIVISION ON THE
APPROPRIATE FORUM TO ADDRESS ASSET MANAGEMENT ISSUES

Comes now Robert E. Cooper, Jr., Attorney General and Reporter for the State of Tennessee,
by and through the Consumer Advocate and Protection Division, pursuant to the Notice of Filing
issued on November 7, 2006, and hereby submits its Brief of Consumer Advocate and Protection
Division on the Appropriate Forum to Address Asset Management Issues.

On September 29, 2006, the Consumer Advocate filed in Docket No. 05-00258 its Reply of
Consumer Advocate and Protection Division to Response of Chattanooga Gas Company to the Issues
Proposed for Phase Two (copy attached in Exhibit A). In that Reply, which the Consumer Advocate
incorporates fully herein by reference, the Consumer Advocate argued that a contested case is
required to resolve the asset management issues, which issues have already been agreed upon by the
parties and adopted by the Hearing Officer. See Order Adopting Phase Two Issues and Modifying

the Phase Two Procedural Schedule, Docket No. 05-00258 (Oct. 6, 2006). In particular, a contested
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case is required because resolution of the asset management issues requires the determination of
factual issues never before addressed by the Authority, the determination of public utility rates, and
the determination of the legal rights, duties, privileges, and interests of specific parties. See Reply
at 3-6. Accordingly, a contested case is the appropriate way to proceed on these issues. Tenn. Code
Ann. §§ 65-2-101(2), 4-5-102(3) (2004 & 2005); Tennessee Cable TV Ass’nv. Tennessee Pub. Serv.
Comm’n, 844 S.W.2d 151, 162-63 (Tenn. Ct. App. 1992); Office of the Attorney General v.
Tennessee Regulatory Auth., 2005 WL 3193684 at *10 (Tenn. Ct. App. Nov. 29, 2005).

Atmos Energy Corporation itself recognizes that the Authority’s convening of a contested
case is appropriate to address the asset management issues:

An ACA audit, which is not a contested case, is not the proper forum for such
policy recommendations, especially in light of the limited opportunity Atmos has
been given to discover and respond to the various statements and positions by Staff.
As the Audit Report acknowledges, the function of Staff audits is to ensure
compliance with established Authority rules and orders; the audits do not give Staff
the right to conduct a yearly re-examination of the standards and policies set forth by
the Authority. Many of the rules and orders Staff is charged with enforcing through
audits resulted from fully-litigated hearings which included cross-examined
testimony from numerous expert witnesses within the particular industry. Staff’s
requests in previous dockets for authority to retain expert consultants to advise on
asset management issues in particular raises the question as to whether additional
study should be completed before policy recommendations are made.

* % %

Although it is inappropriate to insert Staff policy recommendations into any
audit, Staff’s inclusion of asset management recommendations in the Audit Report
in this case is particularly arbitrary. Unlike the arrangements in place for other gas
companies Atmos is compared to, AEM does not manage Atmos’ gas supply
procurement, but instead manages only the Company’s pipeline capacity and storage
assets. Therefore, Atmos’ agreement with AEM has absolutely no impact on or
relationship to the subject of the audit, Atmos’ gas supply costs.

Finally, the parties have not had the opportunity to present evidence regarding
Staff’s conclusory statements and recommendations in order to develop a record that
could form the basis of an Authority decision. See Office of the Attorney General
v. Tennessee Regulatory Auth., 2005 Tenn. App. LEXIS 745 at * 38-40 (Tenn. Ct.
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App. Nov. 29, 2005) (finding Authority abused its discretion by deciding a disputed
issue without giving the parties the opportunity to develop the record through a
contested case.) It is evident from the brief discussion included in the Audit Report
that Staff’s recommendations are based on fundamental misconceptions regarding
Atmos’ agreement with AEM . .. Itis clear that in comparing the AEM fee with the
proceeds of other asset management arrangements, Staff 1s comparing apples and
oranges. In the absence of a full opportunity to develop a complete record on these

issues of dispute, the Authority may not consider Staff’s recommendations in this
docket. See Office of Attorney General, 2005 Tenn. App. LEXIS 745 at * 38-40.

Atmos Energy Corporation’s Response to Staff Audit Report, Docket No. 05-00253, pp. 2-4 (May
10, 2006) (footnotes omitted). The Consumer Advocate agrees with several of the points that Atmos
made in its Response to the Audit Report: (1) the ACA audit is not the proper forum to resolve the
asset management issues (although the Consumer Advocate believes that such issues may be
identified and raised within the context of an ACA audit); (2) the asset management arrangements
of the local distribution companies operate differently and comparison of the arrangements could
result in “comparing apples and oranges;” (3) the parties should have the opportunity to present
evidence on the issues in dispute; and (4) a complete record on the issues in dispute should be
developed before the Authority makes its decision. Clearly, a contested case is the appropriate forum
in these circumstances.

With respect to whether the asset management issues should be heard in Docket No. 05-
00253 or Docket No. 05-00258, the Consumer Advocate prefers Docket No. 05-00258. The use of
Docket No. 05-00258 would maximize judicial economy since a contested case on the issues among
the interested parties already exists. Additionally, because resolution of the asset management issues
affects the amount that Atmos’s customers pay for natural gas services, hearing these issues in

Docket No. 05-00258 would be a natural extension of Atmos’s Phase One rate case proceeding.



However, the Notice of Filing issued by the Authority makes 1t clear that Docket No. 05-
00253 is also a contested case in which parties can seek intervention to address the asset
management issues. Accordingly, the Consumer Advocate would not object to hearing the asset
management issues in Docket No. 05-00253 (or another docket) as long as the following procedures
are observed: (1) the Authority allows all of the parties in Docket No. 05-00258 to intervene without
limitation in Docket No. 05-00253; (2) Docket No. 05-00253 is conducted as a full-scale contested
case proceeding, with all attendant rights and privileges; (3) all of the asset management issues
adopted in Docket No. 05-00258 in the Order Adopting Phase Two Issues and Modifying the Phase
Two Procedural Schedule are heard without limitation and decided in Docket No. 05-00253; and (4)
the remedies available in Docket No. 05-00258 are in no way limited under Docket No. 05-00253.
Conducting Docket No. 05-00253 in this manner would be consistent with the Authority’s treatment
of asset management issues that arose from Nashville Gas Company’s ACA audit. See In Re:
Review of Nashville Gas Company’s IPA Relating To Asset Management Fees, Order Granting
Petition to Intervene, Docket No. 05-00165 (July 19, 2005) (a contested case involving asset
management issues arising from Nashville’s ACA audit in which the Consumer Advocate was
granted full intervention).

Finally, if the Authority decides to consider the asset management issues in a docket other
than Docket No. 05-00258, this decision should not cause any unnecessary delay in the progression
of the case to resolution. To this end, the Consumer Advocate would request that Director Jones
continue to serve as the Hearing Officer for the asset management issues, because the knowledge and
experience he has gained through working with the parties on these issues in Docket No. 05-00258

would be of great use and service.



The Consumer Advocate merely seeks a full hearing on the issues involving Atmos’s asset
management arrangement with Atmos Energy Marketing -- which issues have already been identified
to the Authority. Moreover, the Authority has already decided that these issues will be heard in a
contested case proceeding. See Order Addressing Intervention of AEM and the Procedural
Schedules for Phases One and Two, Docket No. 05-00258, pp. 2-3 (July 13, 2006). Although the
Consumer Advocate believes that these asset management issues should be addressed in the
contested case already convened under Docket No. 05-00258 to hear them, it takes the firm and
unequivocal position that these issues must be timely addressed within the context of a contested
case proceeding, notwithstanding whether the proceeding is conducted under Docket No. 05-00253,
Docket No. 05-00258, or some other procedural vehicle. Anything less would prejudice the
Consumer Advocate and Atmos’s customers. See Reply at 7-8.

Respectfully submitted,
Robert E. Cooper, Jr.

Attorney General & Reporter
State of Tennessee
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Senior Counsel
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Joq:?hlrley, B.P.R. No. 22287
Assfstant Attorney General

Office of the Attorney General

Consumer Advocate and Protection Division
P.O. Box 20207

Nashville, TN 37202

(615) 741-8733

Dated: November 20, 2006
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Henry Walker
1600 Division Street, Suite 700
P.O. Box 340025
Nashville, Tennessee 37203

Gary Hotvedt
Tennessee Regulatory Authority
460 James Robertson Pkwy.
Nashville, TN 37243-0505

Misty Smith Kelley
Clinton P. Sanko
Baker, Donelson, Bearman & Caldwell
1800 Republic Centre
633 Chestnut Street
Chattanooga, TN 37450-1800

Patricia J. Childers
VP-Regulatory Affairs
Atmos/United Cities Gas Corp.
810 Crescent Centre Drive, Ste. 600
Franklin, TN 37064-5393

JW. Luna
Jennifer Brundige
Farmer & Luna
333 Union Street Suite 300
Nashville, Tennessee 37201

Melvin J. Malone
Miller & Martin
2300 One Nashville Place
150 4th Avenue North
Nashville, Tennessee 37219
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BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

In re: Petition to Open an Investigation

to Determine Whether Atmos Energy Corp.
Should be Required by the TRA to Appear
and Show Cause That Atmos Energy Corp.
Is Not Overearning in Violation of Tennessee
Law and That It Is Charging Rates That Are
Just and Reasonable

Docket No. 05-00258
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REPLY OF CONSUMER ADVOCATE AND PROTECTION DIVISION
TO RESPONSE OF CHATTANOOGA GAS COMPANY TO THE ISSUES
PROPOSED FOR PHASE TWO

The Office of the Tennessee Attorney General, by and through the Consumer Advocate and
Protection Division, pursuant to the Hearing Officer’s instruction at the Status Conference held on
September 26, 2006, hereby submits 1ts Reply to the Response of Chattanooga Gas to the proposed
Phase Two issues.

INTRODUCTION

In the Response, Chattanooga Gas requests the Authority to dismiss Phase Two of this docket
in favor of a rulemaking proceeding to consider industry-wide policy regarding the Phase Two
issues. Response at 3. The Consumer Advocate opposes dismissal of Phase Two of this docket
because: (1) the Phase Two issues must be addressed within the context of a contested case rather
than a rulemaking; and (2) the Consumer Advocate will be prejudiced and the interests of consumers

harmed if Phase Two is dismissed.
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ARGUMENT

1. THE PHASE II ISSUES MUST BE DECIDED IN A CONTESTED CASE FORMAT.

Citing to Tennessee Cable TV Ass’n v. Tennessee Pub. Serv. Comm 'n, 844 S.W.2d 151, 162-
63 (Tenn. Ct. App. 1992), Chattanooga Gas argues that these proceedings should be dismissed in
favor of a rulemaking because the issues being litigated here have the potential to impact all natural
gas utilities regulated by the Authority. Response at 1. Chattanooga Gas’s reliance on Tennessee
Cable is misplaced, however. Indeed, under the authority of Tennessee Cable, as well as other
statutory and case law, a contested case is required to address the specific issues raised in Phase Two.

In particular, a rulemaking is appropriate to formulate new policies, rules, or standards that
are intended to have wide coverage encompassing a large segment of the regulated or general public,
as opposed to an individual or narrow select group. Tennessee Cable, 844 S.W.2d at 162. On the
other hand, a contested case is a proceeding “in which the legal rights, duties, or privileges of
specific parties are determined.” Tenn. Code Ann. § 65-2-101(2) (2004); see also Tenn. Code Ann.
§ 4-5-102(3) (2005). Additionally, “the fixing of rates shall be deemed a contested case rather than
a rule-making proceeding.” /d. Finally, a contested case is required to resolve disputed factual, legal,
or policy questions that have not been previously addressed by the Authority. Office of the Attorney
General v. Tennessee Regulatory Auth., 2005 WL 3193684 at *10 (Tenn. Ct. App. Nov. 29, 2005).

Accordingly, a rulemaking is characterized by a proceeding that promulgates an agency
statement of general applicability, whereas contested cases are characterized by proceedings that:
(1) hinge on a particular set of facts; (2) involve the rights, duties, or privileges of specific parties;
or (3) establish rates for regulated services. Resolution of the Phase Two issues will require a

proceeding that encompasses all of these contested case characteristics.
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A. The Facts Matter.

Resolution of the Phase Two issues, and the relief that consumers are seeking in this docket,
will depend on the Authority’s findings of fact relative to issues that it has never previously
addressed. Although many pertinent facts are not known at this time -- as discovery has not yet
begun -- the following facts are known:

1. Of Atmos Energy Corporation’s (Atmos’s) gas transportation and supply system,
Atmos’s gas utility ratepayers use only about 60% of the capacity to meet their needs,
whereas about 40% of the system capacity is available for transportation only. See
Hearing Transcript, Docket No. 05-00258, Volume VII at 40, Volume IX at 42,
(August 31, 2006).

2. In exchange for the sale, lease, or release of Atmos’s system, Atmos’s gas utility
ratepayers received only about $30,000, which was accomplished through an asset
management arrangement between Atmos and its affiliate, Atmos Energy Marketing
(AEM). See Order Resolving Discovery and Protective Order Disputes and Requiring
Filings, Docket No. 05-00258, p. 7 (June 14, 2006).

3. Atmos sold, leased, or released its system to AEM, a wholly-owned subsidiary of
Atmos, through a process where AEM was the only bidder. See Status Conference
Transcript at 54 (June 8, 2006).

It is therefore not surprising that the following Phase Two issues, among others, have been

raised:

1. How is Atmos compensated for the sale, lease, or release of capacity and is that
compensation fair to Atmos’s customers?

2. Are Atmos’s customers receiving fair compensation for the assets related to the sale,
lease, or release of capacity for which they have paid?

3. Does the Authority have the authority to impute to Atmos all or part of the profits that
AEM generates through its asset management arrangement with Atmos?

4. Has Atmos oversubscribed to capacity?

5. Did Atmos comply with the Guidelines for Affiliate Transactions when entering into

the existing asset management contract with AEM?
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See Notice of Status Conference, Docket No. 05-00258 (September 19, 2006) ( Phase Two Issues
List attached). The parties have agreed that the Phase Two Issues List fairly presents the issues
under consideration in Phase Two of this docket. Status Conference Transcript at 4 (September 26,
2006).

Clearly, resolution of these issues cannot be appropriately addressed through the
promulgation of a rule that will be generally applied to all natural gas utilities regulated by the
Authority. Rather, these issues deal with the specific asset management transactions of a particular
natural gas utility, as well as that utility’s dealings with its marketing affiliate. Indeed, Chattanooga
Gas itself recognizes that the facts and circumstances surrounding each utility’s asset management
arrangement and affiliate transactions are so distinct that a decision in one case cannot be properly
applied to another:

CGC and Atmos are two very different companies, and they have different asset
management agreements and arrangements . . . Because the facts surrounding asset
management and affiliate transactions are different for each company, it would be
improper for the TRA to make decisions using the facts of the Atmos case that will
bind CGC or other natural gas companies.”

Response at 2 (emphasis added). In other words, the particular facts of each case will
determine the merits-based decision of the Authority on these types of issues. A rulemaking,
therefore, is not appropriate.

B. The Parties Matter.
In both Phase One and Phase Two of this docket, the Consumer Advocate is representing the

interests of Atmos’s gas utility customers rather than utility ratepayers in general. The Consumer

Advocate is advancing the interests of these specific ratepayers through its claims that, under the

attendant circumstances, Atmos is overcharging them for the utility services that they are receiving.
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The Consumer Advocate, therefore, is requesting that the utility bills of these particular
ratepayers be reduced to a just and reasonable level. This case is about one utility -- Atmos -- and
its gas utility customers. Accordingly, the relief that the Consumer Advocate is seeking in this
docket cannot be granted through a rulemaking decision that would be generally applied to all natural
gas utilities.

C. The Rates Matter.

Both Phase One and Phase Two of this docket involve utility rates. Indeed, it could not be
any clearer from the issues included on the Phase Two Issues List that Phase Two is primarily about
utility rates -- virtually every issue on the list involves the amount of money that Atmos’s customers
pay to Atmos for natural gas utility services. In particular, issues concerning fair compensation to
Atmos’s customers for Atmos’s sale, lease, or release of its capacity to AEM have a direct effect on
the customers’ utility bills; issues concerning imputation of AEM’s asset management profits to
Atmos have a direct effect on the customers’ utility bills; issues concerning Atmos’s potential
oversubscription to capacity have a direct effect on the customers’ utility bills; and issues
concerning Atmos’s self-dealing with its affiliate, AEM, have a direct effect on the customers’ utility
bills. Moreover, the overarching question raised by the Phase Two issues is whether the charges to
Atmos’s gas utility customers for system capacity and transportation are just and reasonable.

Phase Two of this case is about money. Specifically, Phase Two is about the amount of
money that Atmos’s customers have to pay to Atmos for regulated services. The law deems such
proceedings contested cases, not rulemakings. Tenn. Code Ann. §§ 65-2-101(2), 4-5-102(3) (2004
& 2005). A rulemaking is simply not the appropriate forum for deciding how much money particular

customers must pay a particular utility for public utility services.
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Chattanooga Gas makes the point that a decision in Phase Two could have the potential to
impact other natural gas utilities. Response at 1. This is true, but only under the doctrine of stare
decisis, where the particular circumstances of each case must be examined to determine if the prior
decision has any precedential value. This is also no different than any other rate case proceeding.
Within the context of a rate case, the Authority makes many decisions that may be carried forward
and applied to other cases under this doctrine. The Authority’s ratemaking rationale -- concerning,
for example, the amount of revenues, pension costs, incentive pay, depreciation, uncollectible
accounts, other operations and maintenance expenses, working capital, other taxes, etc., allowed into
utility rates -- may be applied to the circumstances of each case. But, multiple rulemakings are not
needed to establish the Authority’s treatment of revenues, pension costs, incentive pay, depreciation,
uncollectible accounts, other operations and maintenance expense, working capital, other taxes, etc.
And, neither is a rulemaking needed in this instance.

Chattanooga Gas also suggests that the Phase Two issues should be addressed within the
context of the ACA audits. Response at 3. The Consumer Advocate disagrees. The Phase Two
issues are not the type of issues normally addressed through an ACA audit. Indeed, the Phase Two
issues are ratemaking issues, not audit issues, and ratemaking issues should be addressed within the
context of a contested case. Even if the Authority decided to consider the Phase Two issues in
Atmos’s ACA audit, it would have to turn the audit docket into a contested case in order to properly
address these issues. See In Re: Review of Nashville Gas Company’s IPA Relating To Asset
Management Fees, Order Granting Petition to Intervene, Docket No. 05-00165 (July 19, 2005) (a
contested case arising from Nashville’s ACA audit). There is no reason to dismiss the contested case

that 1s already underway here simply to convene another contested case to hear the exact same issues.
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A contested case is the appropriate forum in this case because Phase Two 1s about the amount
of money flowing back to Atmos’s utility customers from the sale, lease, or release of Atmos’s
system capacity to its affiliate, AEM, under their asset management arrangement, as well as the
amount of money that Atmos’s utility customers are billed for Atmos’s subscription to system
capacity. The Authority should stay on the course that it has already established to resolve these
issues.

II. THE CONSUMER ADVOCATE WILL BE PREJUDICED IF PHASE 11 IS DISMISSED.

If Phase Two of this docket is dismissed, the Consumer Advocate and Atmos’s customers
will be prejudiced. During the Authority Conference held on June 26, 2006, the Authority bifurcated
this docket -- deciding to consider issues involving base rates in Phase One and, deciding further,
to consider issues involving the asset management agreement, AEM revenue imputation, other
income, and performance based ratemaking in Phase Two. See Order Addressing Intervention of
AEM and the Procedural Schedules for Phases One and Two, Docket No. 05-00258, pp. 2-3 (July
13, 2006). Accordingly, the Consumer Advocate adjusted its discovery requests and re-shaped its
testimony to address issues involving only base rates in Phase One of this docket, which has now
been completed. The Consumer Advocate believed that it would have the opportunity to address the
Phase Two issues in Phase Two of this docket -- as this is exactly what this Authority has ordered.
Id. Accordingly, if Phase Two of this docket is dismissed without addressing the Phase Two issues,
the Consumer Advocate would be prejudiced and the interests of consumers -- specifically, Atmos’s
customers -- would be harmed.

The Consumer Advocate has every right to get to the bottom of these Phase Two issues, and

it fully intends to do so. The amount that Atmos charges ratepayers for regulated utility services,
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either through base rates, the PGA mechanism, or otherwise, 1s not a matter of small concern to the
Consumer Advocate. And a mlemaking proceeding -- which will not even give the Consumer
Advocate the opportunity to discover the proper amount that Atmos’s customers shoutd be charged
for services In light of Atmos’s subscrptions to capacity, asset management arrangements, and
affiliate transactions -- is clearly not adequate to address the Phase Two concerns of the Consumer

Advocate.

CONCLUSION

For the foregoing reasons, the Authority would err if it dismissed Phase Two of this contested
case and, instead, addresscd the Phase Two issues through a rulemaking proceeding. The Phase Two
issues should be addressed in a contested case format, where each party’s nights to discovery of the
facts, as well as presentation of evidence and argument in support of its position, are fully protected

by the Uniform Administrative Procedures Act and Authority rules.
Respectfully submutted,

Paul G. Summers
Attorney General
State of Tennessee
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Vance L. Broemel, B.P.R. No. 11421

J6€ Shirley, B.P. R No. 2228

Assistant Attorney General ¢

Office ot the Attorney General

Consumer Advocate and Protection Division
P.O. Box 20207

Nashville, TN 37202

(615) 741-8733

Dated: September 29, 2006



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing is being forwarded via electronic mail and U.S. mail,
to:

Henry Walker
1600 Division Street, Suite 700
P.O. Box 340025
Nashville, Tennessee 37203

Gary Hotvedt
Tennessee Regulatory Authority
460 James Robertson Pkwy.
Nashville, TN 37243-0505

Joe A. Conner
Misty Smith Kelley
Baker, Donelson, Bearman & Caldwell
1800 Republic Centre
633 Chestnut Street
Chattanooga, TN 37450-1800

Patricia J. Childers
VP-Regulatory Affairs
Atmos/United Cities Gas Corp.
810 Crescent Centre Drive, Ste. 600
Franklin, TN 37064-5393

J.W. Luna
Farmer & Luna
333 Union Street Suite 300
Nashville, Tennessee 37201

Melvin J. Malone
Mitler & Martin
2300 One Nashville Place
150 4th Avenue North
+ ’\ Nashville, Tennessee 37219
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