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BEFORE THE TENNESSEE REGULATORY AUTHORITY '
NASHVILLE, TENNESSEE orn.

FA IS
S

In re: Petition to Open an Investigation to Determine )
Whether Atmos Energy Corp. Should be Required by )

the TRA to Appear and Show Cause That Atmos ) Docket No. 05-00258
Energy Corp. Is Not Overearning in Violation of )
Tennessee Law and That it Is Charging Rates That Are )
Just and Reasonable )

CONSUMER ADVOCATE’S RESPONSE TO ATMOS ENERGY CORPORATION’S
MOTION FOR EXPEDITED TRA REVIEW OF HEARING OFFICER ORDER

The Tennessee Attorney General, by and through the Consumer Advocate and Protection
Division ("Consumer Advocate"), hereby responds to Atmos Energy Corporation’s (“Atmos’s”)
Motion for Expedited TRA Review of Hearing Officer Order.

For the reasons set forth below, the TRA should deny the Motion of Atmos and uphold the
decision of the Hearing Officer with regard to the discovery requests of the Consumer Advocate.

BACKGROUND OF DISPUTE

In its initial discovery requests, the Consumer Advocate asked for information about the set-
up and management of the Atmos capacity release program, with a focus on the monetary “credits”
Atmos should receive as income when it releases its “excess capacity” on the natural gas pipeline
to another company. In essence, “capacity” is the space in a gas transmission pipeline through
which gas is moved. When Atmos has more capacity than it believes it needs to serve its customers,
it may release that extra or “excess” capacity to another company. When this capacity is released
FERC rules require that the releasing company, Atmos, should receive a monetary credit for the

value of the capacity released. The Consumer Advocate believes that these credits are potential



income to Atmos and should be accounted for as part of the base rate calculation. The Consumer
Advocate, however, has found that this potential income from capacity release credits does not show
up in Atmos filings at the TRA. Accordingly, the Consumer Advocate has propounded a series of
questions to Atmos about its capacity release program.

Atmos objected to these questions about capacity release on the ground that such information
was governed by the Purchased Gas Adjustment (“PGA”) rule and the Performance-Based
Ratemaking (“PBR”’) mechanism and, therefore, was outside the scope of this rate-making hearing.
At the hearing on June 8, 2006, to resolve discovery disputes, Atmos stated that it received only
approximately $30,000 from its capacity release program, and that this income was reported to the
TRA. See, e.g., Order Resolving Discovery and Protective Order Disputes and Requiring Filings,
June 14, 2006, at pages 6-7.

Director Ron Jones, acting as Hearing Officer, ruled that to the extent that Atmos received
any income above the approximately $30,000 Atmos claimed was income from capacity release,
such income was discoverable:

Despite Atmos’s explanation that 100 percent of the other income is gas cost

related and properly accounted as such, it cannot be found as a matter [of] fact from

the record that the $30,000 discussed by Atmos accounts for all of the “other income”

information requested by the Consumer Advocate. Given this, it cannot be known

at this time (1) whether there is any income in addition to the $30,000 and (2) if so,

whether such income should be accounted for solely as gas costs. Assuming there

is income in addition to the $30,000, it may be that the income should be accounted
for as part of the base rate calculation. Thus, to the extent that the “other income”
referenced by the Consumer Advocate includes amounts in excess of the $30.000
figure discussed by Atmos, it is fair to conclude that information as to those excess
amounts reasonably could lead to information that could bear on an issue in this
docket, and therefore. Atmos should respond accordingly.

Order Resolving Discovery and Protective Order Disputes and Requiring Filings, June 14, 2006,



at page 7.

Atmos has now appealed Director Jones’s Order to the full panel. The full panel, however,
should uphold Director Jones’s Order because the Consumer Advocate has uncovered proof
suggesting that the millions of dollars of monetary credits for capacity release that should flow to
Atmos far exceed the $30,00 claimed by Atmos as income from capacity release; the requested

information is necessary to explore this inconsistency.

THE CONSUMER ADVOCATE HAS UNCOVERED PROOF SUGGESTING THAT THE
MILLIONS OF DOLLARS OF MONETARY CREDITS FOR CAPACITY RELEASE THAT
SHOULD FLOW TO ATMOS FAR EXCEED THE $30.000 CLAIMED BY ATMOS AS

INCOME FROM_CAPACITY RELEASE; THE REQUESTED INFORMATION IS
NECESSARY TO EXPLORE THIS INCONSISTENCY.

Acting on the supposition that it usually has more capacity than it needs, Atmos has sold
what it calls “excess capacity” to an affiliate, Atmos Energy Marketing, LLC (“AEM”). Under
federal law, every time AEM uses any of the excess capacity that it has bought from Atmos, Atmos
is supposed to receive a monetary credit. Federal Energy Regulatory Commission (“FERC”) Rule
§ 284.8(f). The Consumer Advocate has reviewed records of AEM’s activity on pipelines serving
Atmos and has discovered that AEM is using millions of dollars of capacity for which Atmos should
receive credits. Affidavit of Steve Brown at paragraphs 5 and 8, attached as Exhibit A. According
to Atmos’s own statements, however, none of these monetary credits show up as income for Atmos.
The only income reported by Atmos related to capacity release is approximately $30,000, a number
grossly out of line with the amount of credits Atmos should receive. This figure of $30,000 was
agreed to by counsel for Atmos at the June 8, 2006, status conference and is not disputed in its

present Motion for Expedited TRA Review of Hearing Officer Order. Transcript of Status

Conference, June 8, 2006, at page 40.



The Consumer Advocate is not conceding that facts related to the cost of gas, including the
cost of capacity and transportation, should not be part of a rate case. For purposes of this discovery
dispute in this particular case, however, the Consumer Advocate accepts the Hearing Officer’s
determination that only amounts above the $30,000 referenced above are discoverable. Hearing
Officer’s Order of June 14, 2006 at page 7. But, as set forth above, the information about credits for
capacity release sought by the Consumer Advocate far exceeds the $30,000 figure set forth by Atmos
as money received from the sale of excess capacity. Accordingly, the capacity release information
sought by the Consumer Advocate should be discoverable.

In its Motion for Expedited Review and the affidavit filed in support of it, Atmos argues that
it has disclosed all the income it receives under the PGA and the PBR plan:

4. All of the “other income” amounts referred to in the statement quoted above are

amounts the Company has received through its Performance-based Ratemaking

mechanisms (“PBR”) in Tennessee and Georgia. In Tennessee, 100% of the income

the Company receives through its PBR is derived through one of the two separate

sharing mechanisms within the PBR: (1) the Gas Procurement Incentive Mechanism

(also referred to as Gas Commodity mechanism); and (2) the Capacity Management

Incentive Mechanism (also referred to as the Capacity Release Sales Mechanism).

All of the income the company receives under both sharing mechanisms is derived

from the Company’s gas procurement activities and the management of the gas

supply assets necessary to procure a gas supply. Atmos receives no income through

the PBR that is not derived from its gas purchasing activities.

Affidavit of Greg Waller at Paragraph 4.

The argument that “Atmos receives no income through the PBR that is not derived from its
gas purchasing activities,” however, begs the question of what ever happened to the millions of
dollars of credits that Atmos was supposed to have received? The Consumer Advocate will concede

that the $30,000 amount reported in the PBR or other sharing mechanisms is related to gas supply.

That is not what concerns the Consumer Advocate. What concerns the Consumer Advocate is what



is not reported in the PBR, and that is the millions of dollars of credits that Atmos should have
received.

Thus, the Consumer Advocate is not trying to re-litigate the PBR or other sharing
mechanisms in this docket. Furthermore, the Consumer Advocate is not trying to challenge the audit
findings of these mechanisms. The Consumer Advocate is simply trying to obtain discovery that will
enable it to account for millions of dollars in credits that should have counted as income to Atmos
and, therefore, should have gone to reducing the rates paid by Tennessee consumers.

It may be that Atmos can account for the excess capacity credits in such a way as to
convince the TRA that there is no issue here. That, however, is a matter for hearing, not discovery.
In the discovery phase of a case the Consumer Advocate should be allowed to obtain information
that is reasonably calculated to lead to admissible evidence, and information about capacity release
credits clearly fits that description. Tennessee Rule of Civil Procedure 26.02(1). Accordingly, the
Consumer Advocate should not have to accept at face value the affidavit of Greg Waller of Atmos
with regard to whether Atmos receives more than $30,000 from capacity release. The purpose of
discovery is to allow a party to obtain information with which to test the support for statements by
the opposing party. If Mr. Waller is right, so be it. But the Consumer Advocate has clearly set forth
sufficient reason to allow it to obtain information to look behind the conclusory statements of Atmos.

CONCLUSION
For the foregoing reasons, the TRA should deny the Motion of Atmos and uphold the

decision of the Hearing Officer with regard to the discovery requests of the Consumer Advocate



Respectfully submitted,

Paul G. Summers
Attorney General
State of Tennessee
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IN THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

IN RE: DOCKET NO. 05-00258

)
)
ATMOS ENERGY CORP. )
)
)
)

AFFIDAVIT OF STEPHEN N. BROWN

I, Stephen N. Brown, being duly sworn, depose and say:

1. I am an economist in the Consumer Advocate and Protection Division, Office of
the Attorney General and have held this position since 1995. In that capacity, I review utility
filings and information relating to rates and rate changes and follow the economic conditions that
affect the companies. Also, I assess and evaluate facts for the Consumer Advocate and Protection
Division and other entities within the Office of the Attorney General.

2. From 1986 to 1995 I was employed by the Iowa Utilities Board as Chief of the
Bureau of Energy Efficiency, Auditing and Research, and Utility Specialist and State Liaison
Officer to the U.S. Nuclear Regulatory Commission. From 1984 to 1986, I worked for Houston
Lighting & Power as Supervisor of Rate Design. From 1982 to 1984, I worked for Arizona
Electric Power Cooperative as a Rate Analyst. From 1979 to 1982, I worked for Tri-State
Generation and Transmission Association as Power Requirements Supervisor and Rate
Specialist. My work spanned many issues including cost of service studies, rate design issues,
telecommunications issues and matters related to the disposal of nuclear waste.

3. I have an M.S. in Regulatory Economics from the University of Wyoming, an



M.S. and Ph.D. from the University of Denver, and a B. A. from Colorado State University.

4. I am providing this affidavit in regard to Atmos’s appeal of Director Jones’s Order
of June 14, 2006, regarding discovery.

5. In particular, I am giving my opinion that there is good reason and ample evidence
in this case that Atmos’ has profited substantially more than the $30,000 annually it has reported
from its practice of releasing capacity to its affiliate, Atmos Energy Marketing. Atmos claims
that approximately $30,000 is captured as gas costs within the PBR, but my attached Schedules 1
through 8 substantiate that far more is at stake than an annual amount of $30,000. The amount
above $30,000 represents income to Atmos and in my opinion should be accounted for as part of
the base rate calculation.

6. Schedule 1 shows Atmos’s predecessor acknowledging in 1998 that the marketing
operation (then Woodward Marketing) shared no profits with Tennessee’s consumers. This is
admittedly not conclusive proof that profits from Atmos’s marketing company are not currently
counted as income to Atmos, but it does raise a suspicion as to how income from capacity release
is reported by Atmos. Schedule 2 page 1 shows Atmos Energy Corporation purchasing
Woodward Marketing in the year 2000.

7. Schedule 2 page 2 displays an Atmos press release available through the
Securities and Exchange Commission. The press release confirms the marketing operation as a
source of substantial profit to Atmos Energy Corporation in 2004, especially in times when
earnings decline in the regulated sector.

8. Schedules 3 shows that Atmos Energy Marketing delivered $5.7 million net

proceeds, via FERC rule 284.8(f), to the parent Corporation for capacity release credits on the



Tennessee Gas Pipeline for contracts used to serve consumers in Tennessee. Schedule 4 displays
that Atmos Energy Marketing delivered $4.2 million net proceeds, via FERC rule 284.8(f), to the
parent Corporation for capacity release credits on the East Tennessee Gas Pipeline and the
Columbia Gulf Transmission Pipeline for contracts used to serve consumers in Tennessee. These
figures of $5.7 million and $4.2 million cast severe doubt on the reliability of the $30,000 figure
for capacity release reported by Atmos.

9. Schedule 5 pages 1 to 4 display the FERC’s website and pipeline-customer-index
records as the sources of the data in Schedules 3 and 4. Schedule 6 display a portion of the
Tennessee Gas Pipeline’s customer index report as of October 1, 2005, where the quantities in
the far-right column match the quantities in Schedule 3, the second column. Schedule 7 displays
a page at the FERC web site and shows that such data has been available since 1996.

10. Schedule 8 pages 1 and 2 are copies of a credit agreement between Atmos Energy
Marketing and certain financial institutions arranging for a credit-expansion of $330 million as of
November 28, 2005. The second page shows that Atmos Energy Corporation is a signatory to
the agreement, suggesting that the parent company is the ultimate underwriter of the marketing
operation. There is a clear interrelation of the financial conditions of the parent company, the
affiliate, and the consumers who ultimately bear the burden of the contracts between Atmos

Energy Corporation and the pipelines.



STEPHEN/N. BROWN
Senior Economist

Office of the Attorney General

Consumer Advocate and Protection Division
P.O. Box 20207

Nashville, Tennessee 37202

(615) 741-3132

Dated: June 22, 2006

Sworn an;i'ﬂlbscribed before
me this 22°° day of June, 2006

%w‘x Towdoen

NOTARY PUBLI@

My commission expires: gl / H ,/900—1

CERTIFICATE OF SERVICE

The undersigned hereby certifies that true and exact copies of the forgoing documents
were delivered via facsimile to the parties of record in this action on this % day of June, 2006.

\/m(fﬂ/w’/’wé

Vance Broemel
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Docket 05_00258___
Affidavit CAPD-SB___

Schedule 1
Paggj‘ of 1—

1 BEFORE THE TENNESSEE REGULATORY AUTHORITY
2
3

4 INRE: )
)
5 APPLICATION OF UNITED CITIES GAS ) Docket No.
TO ESTABLISH AN EXPERIMENTAL ) 97-01364
6 PERFORMANCE-BASED RATEMAKING )
MECHANISM )

10 TRANSCRIPT OF PROCEEDINGS
11 Tuesday, March 31, 1998
12 VOLUME Il

13

14

14 J.D. WOODWARD:

15 Direct Examination by Mr. Flaherty ..... 674 - 681

Examination by Chairman Greer .......... 681 -688
16 Cross-Examination by Mr. Broemel ....... 688 - 705

Examination by Chairman Greer .......... 705 - 706
24 Q And | believe everyone's understanding is

25 that Woodward Marketing L.L.C. is an unregulated

NASHVILLE COURT REPORTERS (615) 885-5798

697

affiliate; comrect?

A That's correct.

Q. So as far as you know, whatever profits
that are made by Woodward Marketing L.L.C., the

Tennessee consumers receive none of that, do they?

6_A
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FEDERAL ENERGY REGULATORY COMMISSION

Office of Marketa, Rates and Tariffs

Instruction Manual for Electronic Filing of the

Index of Customers

Form Approved
OMB No. 1502-0169
(Expires 8/31/2003)
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