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June 25, 2004

Sharla Dillon

Dockets and Records Manager
Tennessee Regulatory Authority
400 James Robertson Parkway
Nashville, TN 37243

RE  Joint Petition for Arbitration of an Interconnection Agreement with BellSouth
Telecommunications, Inc. Pursuant to Section 252(b) of the Communications Act
of 1934, as Amended, Tennessee Regulatory Authority Docket No. 04-00046

Dear Sharla

Enclosed for filing in the above-referenced matter is the testimony of the joint petitioners
Attached are the original and four copies The remaining copies are submitted electronically on a
CD ROM.

Please be advised that as a result of the merger between NewSouth and NuVox, the
combined entity “NuVox,” will be presenting one set of witnesses With respect to Item 65 /
Issues 3-6, the combined entity will arbitrate the issue (adopting the NewSouth position and
proposed language) along with KMC and Xspedius. In all other instances, the issues identified
for arbitration by NewSouth and NuVox were identical and are adopted by the combined entity
which will be called NuVox

In accordance with the Pre-Arbitration Officer’s May 25, 2004 Order, Joint Petitioners
have specified the sponsoring witness(es) for their pre-filed testimony and have designated a “lead
witness” to represent their unified policy position on each issue The lead witness for each unified
policy position is indicated in bold Joint Petitioners reserve all rights to substitute witnesses and
lead witnesses.

Thank you for your assistance Please contact me if you have any questions

Sincerely,
C9"7\/
H LaDon Baltimore
LDB/dcg
Enclosures

cc Guy Hicks, Esq
John Heitmann, Esq



BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHYVILLE, TENNESSEE

IN RE:
JOINT PETITION FOR ARBITRATION OF NEWSOUTH Docket No.
COMMUNICATIONS CORP., NUVOX COMMUNICATIONS, 04-00046

)
)
INC., KMC TELECOM V, INC., KMC TELECOM III LLC, )
AND XSPEDIUS COMMUNICATIONS, LL.C ON BEHALF OF )
ITS OPERATING SUBSIDIARIES XSPEDIUS MANAGEMENT )
CO., SWITCHED SERVICES, LLC OF AN )
INTERCONNECTION AGREEMENT WITH BELLSOUTH )
TELECOMMUNICATIONS, INC. )

TESTIMONY OF THE JOINT PETITIONERS

Marva Brown Johnson on behalf of KMC Telecom V, Inc. & KMC Telecom III LLL.C
Raymond Chad Pifer on behalf of KMC Telecom V, Inc. & KMC Telecom III LLC
Robert Collins on behalf of KMC Telecom V, Inc. & KMC Telecom IIT LL.C
John Fury on behalf of NuVox Communications, Inc.

Jerry Willis on behalf of NuVox Communications, Inc.

Hamilton Russell on behalf of NuVox Communications, Inc.

James Falvey on behalf of Xspedius Companies
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PRELIMINARY STATEMENTS

WITNESS INTRODUCTION AND BACKGROUND

KMC: Marva Brown Johnson

PLEASE STATE YOUR FULL NAME, TITLE, AND BUSINESS ADDRESS.

My name is Marva Brown Johnson. I am Senior Regulatory Counsel for KMC Telecom
Holdings, Inc., parent company of KMC Telecom V, Inc. and KMC III LLC. My
business address is 1755 North Brown Road, Lawrenceville, Georgia 30043.

PLEASE DESCRIBE YOUR POSITION AT KMC.

I manage the organization that is responsible for federal regulatory and legislative
matters, state regulatory proceedings and complaints, and local rights-of-way issues. I
am also an officer of the company and I currently serve in the capacity of Assistant
Secretary.

PLEASE DESCRIBE YOUR EDUCATIONAL AND PROFESSIONAL
BACKGROUND.

I hold a Bachelors of Science in Business Administration (BSBA), with a concentration
in Accounting, from Georgetown University; a Masters in Business Administration from
Emory University’s Goizuetta School of Business; and a Juris Doctor from Georgia State
University. I am admitted to practice law in the State of Georgia.

[ have been employed by KMC since September 2000. I joined KMC as the Director of
ILEC Compliance; I was later promoted to Vice President, Senior Counsel and this is the

position that I hold today.
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Prior to joining KMC as the Director of ILEC Compliance, I had over eight years of
telecommunications-related experience in various areas including consulting, accounting,
and marketing. From 1990 through 1993, I worked as an auditor for Arthur Andersen &
Company. My assignments at Arthur Andersen spanned a wide range of industries,
including telecommunications. In 1994 through 1995, I was an internal auditor for
BellSouth. In that capacity, I conducted both financial and operations audits. The
purpose of those audits was to ensure compliance with regulatory laws as well as internal
business objectives and policies. From 1995 through September 2000, I served in various
capacities in MCI Communications’ product development and marketing organizations,
including as Product Development — Project Manager, Manager - Local Services Product
Development, and Acting Executive Manager for Product Integration. At MCI, I assisted
in establishing the company’s local product offering for business customers, oversaw the
development and implementation of billing software initiatives, and helped integrate
various regulatory requirements into MCI’s products, business processes, and systems.
PLEASE IDENTIFY ALL STATE COMMISSIONS TO WHICH YOU HAVE
SUBMITTED TESTIMONY.

I have submitted testimony in proceedings before the following commissions: the North
Carolina Utilities Commission; the Florida Public Service Commission; and the

Tennessee Regulatory Authority.
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PLEASE IDENTIFY ALL ISSUES FOR WHICH YOU ARE OFFERING
TESTIMONY.

I am prepared to sponsor and adopt all testimony sponsored by my colleague Mr. Pifer.
Mr. Pifer and I will be sharing the duty of serving as KMC’s regulatory policy witness in

all nine of the BellSouth arbitrations. Depending on the hearing schedule adopted by the

Commission, I may appear at the hearing as a substitute for Mr. pifer.'

General Terms and Conditions

G-1 through G-16

Attachment 2; Unbundled Network Elements

2-5, 2-7,2-8, 2-9, 2-12, 2-13, 2-15, 2-17, 2-18,
2-27,2-28, 2-32, 2-33, 2-34, 2-38, 2-40

Attachment 3: Interconnection

3-2, 3-3, 3-4, 3-5, 3-6

Attachment 4: Collocation

4-2,4-3

Attachment 6: Ordering

6-10

Attachment 7: Billing

7-1 through 7-12

Attachment 11: BFR/NBR

11-1

WHAT IS THE PURPOSE OF YOUR TESTIMONY?

The purpose of my testimony is to offer support for the CLEC Position and associated

contract language on the issues indicated in the chart above.

The following issues have been settled: G-10, G-11, 1-1, 1-2, 2-1, 2-2, 2-3, 2-4(A), 2-6
2-10, 2-11, 2-14, 2-16, 2-21, 2-22, 2-23 (A, B, D and E), 2-24, 2-26 1,2

35, 2-36, 2-41, 3-1, 3-7, 3-9, 3-10, 3-11, 3-12, 3-13, 4-5, 4-10, 6—3(2;), and 7-11.
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KMC: Raymond Chad Pifer

Although Ms Johnson sponsors this testimony on behalf of KMC, Mr Pifer submits his profile in
addition to Ms. Johnson's as he may appear as the live witness at the hearing

Q.
A.

PLEASE STATE YOUR FULL NAME, TITLE, AND BUSINESS ADDRESS.

My name Raymond Chad Pifer. I am Regulatory Counsel to KMC Telecom Holdings,
Inc., the parent company of KMC Telecom V, Inc. and KMC Telecom IiI, LLC. My
business address is 1755 North Brown Road, Lawrenceville, Georgia 30043.

PLEASE DESCRIBE YOUR POSITION AT KMC.

I assist in managing the company’s federal regulatory and legislative matters, state
regulatory proceedings and complaints, and interconnection issues. I am familiar with
the operations and facilities of KMC.

PLEASE DESCRIBE YOUR EDUCATIONAL AND PROFESSIONAL
BACKGROUND.

I hold a Bachelors of Arts in History (BA) from Hendrix College, and a Juris Doctor
from the University of Arkansas at Little Rock. I am admitted to practice law in the State

of Georgia, as well as in the State of Arkansas.

I have been employed with KMC since October 2003. Prior to joining KMC as
Regulatory Counsel, I had over seven years of telecommunications-related experience in
various areas including carrier access billing, collections, industry relations, regulatory
affairs, and interconnection services. From November 2000 to October 2003, I was
Corporate Counsel — Regulatory Affairs for Xspedius Communications, LLC, where |
handled the company’s legal and regulatory matters in thirty-five (35) states, including

compliance issues, rulemaking proceedings, and interconnection negotiations. Prior to
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that, I was Southeast Regulatory Counsel to FairPoint Communications, Inc. from
January to November 2000, and handled the regulatory and legal matters for the
company’s Southeast region as well as the company’s own compliance matters. From
1996 to 2000, I served in a variety of positions with ALLTEL Communications, Inc.,
including the management of carrier access billing and collections, industry relations and
interconnection services.

Q. PLEASE IDENTIFY ALL STATE COMMISSIONS TO WHICH YOU HAVE
SUBMITTED TESTIMONY. |

A. I have submitted testimony to the following commissions: the Public Service
Commission of Wisconsin; the Louisiana Public Service Commission; the Michigan
Public Service Commission; and the Alabama Public Service Commission.

Q. PLEASE IDENTIFY ALL ISSUES FOR WHICH YOU ARE OFFERING

TESTIMONY.
A. I am sponsoring testimony on the following issues:?
General Terms and Conditions G-1 through G-16

Attachment 2: Unbundled Network Elements | 2-5, 2-7, 2-8, 2-9, 2-12, 2-13, 2-15, 2-17, 2-18,
2-27,2-28,2-32,2-33, 2-34, 2-38, 2-40

Attachment 3: Interconnection 3-2, 3-3, 3-4, 3-5, 3-6
Attachment 4: Collocation 4-2,4-3

Attachment 6: Ordering 6-10

Attachment 7: Billing 7-1 through 7-12

2 The following issues have been settled: G-10, G-11, 1-1, 1-2, 2-1,

2-10, 2-11, 2-14, 2-16, 2-21, 2-22, 223(ABDandE)2 4, 2-26,
35, 2-36, 2-41, 3-1, 37 39310311 3-12, 3-13, 4-5, 4-10, 6-3(a), and 7-11.




Attachment 11: BFR/NBR 11-1

Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY?
A. The purpose of my testimony is to offer support for the CLEC Position and associated

contract language on the issues indicated in the chart above.
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KMC: Rabert Collins

Q.

PLEASE STATE YOUR FULL NAME, TITLE, AND BUSINESS ADDRESS.

My name is Robert Collins. I am Director of Operations, Southern Region of KMC
Telecom Holdings, Inc., the parent company of KMC Telecom V, Inc. and KMC
Telecom III, LLC. My business address is 1755 North Brown Road, Lawrenceville,
Georgia 30043.

PLEASE DESCRIBE YOUR POSITION AT KMC.

My primary responsibilities include directing KMC’s network engineering center,
overseeing technical evaluation of new equipment, engineering, and network design of
KMC’s basic and enhanced telecommunications networks. Moreover, I oversee the
company’s construction, installation, provisioning, and maintenance of KMC’s end-user
and wholesale products and services, as well as technical support for KMC’s network.
PLEASE DESCRIBE YOUR EDUCATIONAL AND PROFESSIONAL

BACKGROUND.

I hold a Bachelors of Art degree in Psychology and Computer Science from Athens State
College (now Athens University) in Athens, Alabama. I have been working in the
communications field for 22 years and began with KMC in August of 1997 in the
capacity of Operations Supervisor. In this role, I successfully turned up the first
operational switch for KMC and was later promoted to my current position of Director of

Operations.

Prior to joining KMC, I supported NASA’s PSCN contract from August of 1987 until

joining KMC in August of 1997. My role there was a Senior Network Analyst for Boeing
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and later INET. My responsibilities included network management security of all voice

and data communications throughout all NASA facilities in the continental United States

and abroad. From 1981 until 1987 I worked with other communications companies to

include GTE, GTECC, Communications Contractors, Inc. (CCI), and served four years in

the United States Army as a 32F2IN3 (Crypto repair/installer) assigned to an Engineering

and Installation group installing complete systems from the ground up.

Q. PLEASE IDENTIFY ALL STATE COMMISSIONS TO WHICH YOU HAVE

SUBMITTED TESTIMONY.

A. This is the first set of testimony that I have sponsored before a state commission.

Q. PLEASE IDENTIFY ALL ISSUES FOR WHICH YOU ARE OFFERING

TESTIMONY.

A. I am sponsoring testimony on the following issues:?

General Terms and Conditions

None

Attachment 2: Unbundled Network Elements

2-4(B), 2-19, 2-20, 2-23(C), 2-25, 2-37, 2-39

Attachment 3: Interconnection

None

Attachment 4: Collocation

4-1,4-4,4-6,4-7, 4-8, 4-9

Attachment 6: Ordering

6-1, 6-2, 6-3(B), 6-4, 6-5, 6-6, 6-7, 6-8, 6-9, 6-
11

Attachment 7: Billing

None

Attachment 11: BFR/NBR

None

3

The following issues have been settled: G-10, G-11, 1-
2-10, 2-11, 2-14, 2-16, 2-21, 2-22, 2-23 (A, B, D and E)
35, 2-36, 2-41, 3-1, 3-7, 3-9, 3-10, 3-11, 3-12, 3-13,4-5

—
)—d
—_
U
N
v
d
W
N
"
2
N
N
P
>
é—/
N
N O

>




Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY?
A, The purpose of my testimony is to offer support for the CLEC Position and associated

contract language on the issues indicated in the chart above.
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NuVox: John Fury

Q.

A.

PLEASE STATE YOUR FULL NAME, TITLE, AND BUSINESS ADDRESS.

My name is John Fury. I am employed by NuVox. as Carrier Relations Manager. My
business address is 2 North Main Street, Greenville, SC 29601.

PLEASE DESCRIBE YOUR POSITION AT NUVOX.

I am responsible for overseeing NuVox’s business relationships with other
telecommunications carriers particularly those incumbent local exchange companies with
whom we interconnect to provide services.

PLEASE DESCRIBE YOUR EDUCATIONAL AND PROFESSIONAL
BACKGROUND.

I graduated from Louisiana State Unilversity in 1991 with a Bachelor of Science degree in
Political Science, and [ have been employed in the telecommunications industry since
then. I have been employed in various capacities for WorldCom, Brooks Fiber,
Broadwing and U.S. One. Since April 1998, I have been employed by NuVox (formerly
NewSouth) Communications of Greenville, South Carolina. 1 have worked in network
audit, planning and provisioning, capacity management, traffic management, outside
plant design and engineering as well as network design. More specifically, since April
1998, I have worked for NuVox in network planning and capacity planning, and since
January of 2001 I have held my current position as carrier relations manager.

PLEASE IDENTIFY ALL STATE COMMISSIONS TO WHICH YOU HAVE
SUBMITTED TESTIMONY.

I have submitted testimony to the following commissions: the Florida Public Service

Commission; the Georgia Public Service Commission; the Louisiana Public Service

11



Commission; the Public Service Commission of South Carolina; and the Tennessee

Regulatory Authority.

Q. PLEASE IDENTIFY ALL ISSUES FOR WHICH YOU ARE OFFERING

TESTIMONY.

A. I am sponsoring testimony on the following issues:*

General Terms and Conditions G-3
Attachment 2: Unbundled Network Elements | 2-19, 2-20
Attachment 3: Interconnection 3-2,3-6

Attachment 4: Collocation

4-4,4-6,4-7,4-8,4-9

Attachment 6: Ordering 6-4, 6-8
Attachment 7: Billing None
Attachment 11: BFR/NBR None

WHAT IS THE PURPOSE OF YOUR TESTIMONY?

The purpose of my testimony is to offer support for the CLEC Position and associated

contract language on the issues indicated in the chart above.

2-10, 2-11, 2-14, 2-16, 2-21, 2-22, 2-23 (A, B, D and E), 2-

4 ;
35, 2-36, 2-41, 3-1, 3-7, 3-9, 3-10, 3-11, 3-12, 3-13, 4-5, 4-10, 6-3(a), and 7-11.

12
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NuVox: Jerry Willis

Q.

A.

PLEASE STATE YOUR FULL NAME, TITLE, AND BUSINESS ADDRESS.

My name is Jerry Willis. I was formerly the Senior Director — Network Development
for NuVox, from May 2000 until September 2003. Since September 2003 I have been
retained as a consultant to NuVox.

PLEASE DESCRIBE YOUR POSITION AT NUVOX.

While at NuVox [ assisted in matters such as implementation of switches, collocations,
engineering, power and other elements needed to build the company’s
telecommunications network. While I served as Senior Director, 1 directed company and
vendor employees in equipment installation and testing of sixty-one collocations,
completing all sites in three months for an average of one site completion per day.
PLEASE DESCRIBE YOUR EDUCATIONAL AND PROFESSIONAL
BACKGROUND.

I have over thirty-five (35) years of experience in the telecommunications business and
have worked with Competitive Local Exchange Carriers (“CLECs”), Incumbent Local

Exchange Carriers (“ILECs™), Interexchange Carriers (“IXCs” ) and consulting firms.

[ have held positions at several telecommunications companies. From 1997 to November
of 1998 I was Director, Network Services for IXC Communications, an interexchange
carrier located in Austin, Texas. From 1996 to January of 1997 [ was the Director of
Provisioning for McLeod USA. Prior to that I served as Director of International
Business Development with Corporate Telemanagement Group, Inc. (“CTG”) and was
responsible for identifying and developing new business opportunities as well as

recruiting and managing in-country agents. From October of 1986 until January of 1991,

13
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I was employed with Telecom USA as Network Director. 1970 until 1986 I was
employed by Contel, an ILEC headquartered in St. Louis, MO. While with Contel 1
served in various capacities, including stints as Special Services Technician, Division
Transmission Engineer, District Superintendent, Division Planning Engineer and
Manager, Proposal and Contract Development. From 1965-1970 I was an engineer in the
Bell system.

PLEASE IDENTIFY ALL STATE COMMISSIONS TO WHICH YOU HAVE
SUBMITTED TESTIMONY.

[ have submitted testimony to the Public Service Commission of South Carolina.
PLEASE IDENTIFY ALL ISSUES FOR WHICH YOU ARE OFFERING
TESTIMONY.

I am sponsoring testimony on the following issues:’

General Terms and Conditions

None

Attachment 2: Unbundled Network Elements

2-4(B), 2-5(C), 2-7, 2-17, 2-23(C), 2-37, 2-38,
2-39, 2-40

Attachment 3: Interconnection

3-3

Attachment 4: Collocation

4-1,4-3

Attachment 6: Ordering

6-2, 6-5, 6-6, 6-7, 6-9

Attachment 7: Billing

None

Attachment 11: BFR/NBR

None

Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY?

The following issues have been settled: G-10, G-11, -1, 1-2, 2-1,
2-10, 2-11, 2-14, 2-16, 2-21, 2-22, 2-23 (A, B, Dand
35, 2-36, 2-41, 3-1, 3-7, 3-9, 3-10, 3-11, 3-12, 3-13, 4-

m
?’

14




A. The purpose of my testimony is to offer support for the CLEC Position and associated

contract language on the issues indicated in the chart above.

15
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NuVox: Hamilton (“Bo”) Russell

Q.
A.

PLEASE STATE YOUR FULL NAME, TITLE, AND BUSINESS ADDRESS.

My name is Hamilton E. Russell, IIl. 1 am employed by NuVox as Vice President,
Regulatory and Legal Affairs. My business address is 301 North Main Street, Suite
5000, Greenville, SC 29601.

PLEASE DESCRIBE YOUR POSITION AT NUVOX.

I am responsible for legal and regulatory issues related to or arising from NuVox’s
purchase of interconnection, network elements, collocation and other services from
BellSouth. In addition, I was primarily responsible for negotiation of the NuVox-
BellSouth Interconnection Agreement presently in effect.

PLEASE DESCRIBE YOUR EDUCATIONAL AND PROFESSIONAL
BACKGROUND.

I received a B.A. degree in European History from Washington and Lee University in
1992 and a J.D. degree from the University of South Carolina School of Law in 1995. 1
have been employed by NuVox and its predecessors since February of 1998. From July
of 1995 until January of 1998 I was an associate with Haynsworth Marion McKay &
Guerard, LLP. From August of 1993 until July of 1995 I worked for the Office of the
Speaker of the South Carolina House of Representatives.

PLEASE IDENTIFY ALL STATE COMMISSIONS TO WHICH YOU HAVE
SUBMITTED TESTIMONY.

I have submitted testimony to the following commissions: the Public Service
Commission of South Carolina; the Georgia Public Service Commission; and the North

Carolina Utilities Commission.

16
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Q. PLEASE IDENTIFY ALL ISSUES FOR WHICH YOU ARE OFFERING
TESTIMONY.

A. I am sponsoring testimony on the following issues:®

General Terms and Conditions G-1, G-2, G4, G-5, G-6, G-7, G-8, G-9, G-12,
G-13, G-14, G-15, G-16

Attachment 2: Unbundled Network Elements | 2-5(A-B), 2-8, 2-9, 2-12, 2-13, 2-15, 2-18, 2-
25,2-27, 2-28, 2-32, 2-33, 2-34

Attachment 3: Interconnection 3-4,3-5

Attachment 4: Collocation 4-2

Attachment 6: Ordering 6-1, 6-3(B), 6-10, 6-11

Attachment 7: Billing 7-1 through 7-12

Attachment 11: BFR/NBR 11-1

WHAT IS THE PURPOSE OF YOUR TESTIMONY?
The purpose of my testimony is to offer support for the CLEC Position and associated

contract language on the issues indicated in the chart above.

The following issues have been settled: G-10, G-11, 1-1, 1-2, 2-1, 2-2, 2-3, 2-4(A), 2-6
2-10, 2-11, 2-14, 2-16, 2-21, 2-22, 2-23 (A, B, D and E), 2-24, 2-26 1,2
35, 2-36, 2-41, 3-1, 3-7, 3-9, 3-10, 3-11, 3-12, 3-13, 4-5, 4-10

17
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Xspedius: James Falvey

Q.

A.

PLEASE STATE YOUR FULL NAME, TITLE, AND BUSINESS ADDRESS.

My name is James C. Falvey. I am the Senior Vice President of Regulatory Affairs for
Xspedius Communications, LLC. My business address is 7125 Columbia Gateway
Drive, Suite 200, Columbia, Maryland 21046.

PLEASE DESCRIBE YOUR POSITION AT XSPEDIUS.

I manage all matters that affect Xspedius before federal, state, and local regulatory
agencies. 1 am responsible for federal regulatory and legislative matters, state regulatory
proceedings and complaints, and local rights-of-way issues.

PLEASE DESCRIBE YOUR EDUCATIONAL AND PROFESSIONAL
BACKGROUND.

I am a cum laude graduate of Cornell University, and received my law degree from the
University of Virginia School of Law. I am admitted to practice law in the District of

Columbia and Virginia.

After graduating from law school, | worked as a legislative assistant for Senator Harry M.
Reid of Nevada, and then practiced antitrust litigation in the Washington D.C. office of
Johnson & Gibbs. Thereafter, I practiced law with the Washington, D.C. law firm of
Swidler & Berlin, where | represented competitive local exchange providers and other
competitive providers in state and federal proceedings. In May 1996, I joined e.spire
Communications, Inc. as Vice President of Regulatory Affairs, where 1 was promoted to
Senior Vice President of Regulatory Affairs in March 2000.

PLEASE IDENTIFY ALL STATE COMMISSIONS TO WHICH YOU HAVE

SUBMITTED TESTIMONY.

18
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A. In total, I have testified before 13 public service commissions, including those of

Alabama, Florida, Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South

Carolina, New Mexico, Texas, Pennsylvania, Arkansas, and Kansas.

Q. PLEASE IDENTIFY ALL ISSUES FOR WHICH YOU ARE OFFERING

TESTIMONY.

A. I am sponsoring testimony on the following issues:’

General Terms and Conditions

G-1 through G-16

Attachment 2: Unbundled Network Elements

2-1 through 2-40

Attachment 3: Interconnection

3-2,3-3, 3-4, 3-5, 3-6, 3-8, 3-14

Attachment 4: Collocation

4-1 through 4-9

Attachment 6: Ordering

6-1 through 6-11

Attachment 7: Billing

7-1 through 7-12

Attachment 11: BFR/NBR

11-1

WHAT IS THE PURPOSE OF YOUR TESTIMONY?

The purpose of my testimony is to offer support for the CLEC Position and associated

contract language on the issues indicated in the chart above.

The following issues have been settled: G-10, G-11, 1-1, 1-2, 2-1,
2-10, 2-11, 2-14, 2-16, 2-21, 2-22, 2-23 (A, B, D and E), 2
35, 2-36, 2-41, 3-1, 3-7, 3-9, 3-10, 3-11, 3-12, 3-13, 4-5, 4-1

24,
0
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GENERAL TERMS AND CONDITIONS

Item No 1, Issue No G-1 [Section 1 6] What should be the
effective date of future rate impacting amendments?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE G-1.

Future amendments incorporating Authority-approved rates should be effective as of the
effective date of the Authority order, if an amendment is requested within 30 calendar
days of that date. Otherwise, such amendments should be effective 10 calendar days after
request. [Sponsored by 3 CLECs: M Johnson (KMC), H. Russell (NVX), J Falvey
(XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?

Rate amendments should essentially be self-executing and carriers are entitled to avail
themselves of the rates approved by the Authority once the Authority approves them.
The Petitioners have proposed language which is designed to reasonably address
concerns regarding instability that could result from true up periods that cover a long
period of time. [Sponsored by 3 CLECs M Johnson (KMC), H Russell (NVX), J.
Falvey (XSP)]

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE?

BellSouth’s proposed language is designed to provide it with the opportunity to, in effect,
hold newly adopted rate amendments hostage, and allow BellSouth to delay the
implementation of an approved rate to the extent that the Authority’s decision is
unfavorable to it. BellSouth’s language provides it with the opportunity to perform or

possibly, delay performance of the last act necessary to effectuate a rate amendment.

20
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Adopting the BellSouth proposal would allow BellSouth inordinate power to promulgate
rate amendments that contain language that has little or nothing to do with implementing
the Authority’s rate decisions. Petitioners submit that rate amendments that result from
Authority rate orders should be simple and straight-forward. There is no reason that
either Party should be permitted to needlessly complicate a rate amendment with
extraneous terms wholly unrelated to the implementation of the new rates. But
BellSouth’s proposed language, which provides no limit on the maximum amount of time
following adoption of a new rate by the Authority for BellSouth to review and sign an
amendment, injects a considerable amount of uncertainty into a process that should be
simple and straightforward. The Authority should reject BellSouth’s proposal and adopt
Joint Petitioners’ proposed language which ensures that future Authority approved rates
are made effective in an efficient and expeditious manner. [Sponsored by 3 CLECs: M

Johnson (KMC), H Russell (NVX), J Falvey (XSP)]

ltem No 2, Issue No G-2 [Section 1 7] How should “End
User” be defined?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE G-2.

The term “End User” should be defined as “the customer of a Party”. [Sponsored by 3
CLECs M. Johnson (KMC), H Russell (NVX), J Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?

The definition proposed by the Petitioners is simple and avoids controversy. In addition,
it is the most natural and intuitive definition. Petitioners have a variety of
telecommunications services customers — whether or not they qualify as the “ultimate

user” of such telecommunications services (whatever that means) is simply not relevant
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to whether they are or aren’t “end users” of the telecommunications services provided by
Petitioners. [Sponsored by 3 CLECs: M Johnson (KMC), H Russell (NVX), J Falvey
(XSP)]

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE?

BellSouth’s proposed definition unnecessarily invites ambiguity and the potential for
future controversy, by turning on the notion that in order to be an End User, the customer
must be the “ultimate user of the Telecommunications Service”. Obviously, this is a
restrictive definition designed to serve some ulterior BellSouth motive. Given that the
concept of “ultimate user” is undefined and there is no precise way of knowing which
Telecommunications Service is “the Telecommunications Service” BellSouth refers to,
BellSouth’s proposal seems well suited to serve its apparent effort to have the term End
User narrowly defined. However, there is no apparent policy or legal basis to support
BellSouth’s apparent attempt to limit who can or cannot be Petitioners’ customers.
Provided that Petitioners comply with the contractual provisions regarding resale, UNEs
and Other Services (defined in Attachment 2), the contract should in no way attempt to
limit who can or cannot be considered an End User of a party’s services. [Sponsored by
3 CLECs M. Johnson (KMC), H Russell (NVX), J Falvey (XSP)]

ARE THERE OTHER REASONS WHY THE LANGUAGE THAT BELLSOUTH
HAS PROPOSED INADEQUATE?

Yes. The curiously restrictive definition proposed by BellSouth is inconsistent with the
manner in which the term “End User” has been used elsewhere in the Agreement. For

example, under BellSouth’s proposed definition of “End User,” it is arguable that certain
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types of CLEC customers, such as Internet Service Providers (“ISPs™), might not be
considered to be “End Users”. However, in Attachment 3 of the Agreement BellSouth
has agreed to language regarding “ISP-bound traffic” that does treat ISPs as End Users,
even under BellSouth’s proposed definition. This language already has been agreed to.
Yet it is clear that, while ISPs use Telecommunications Services provided by Petitioners
and have been considered by the industry to be end users for more than 20 years, it is not
readily apparent that they qualify as “the ultimate user of the Telecommunications
Service. There simply is no need for the tension that exists between this provision and
the improperly restrictive and ambiguous definition of End User proposed by BellSouth
in the General Terms. The bottom line is that the language proposed by the Petitioners is
simple, straightforward, and is the best way to avoid unnecessary ambiguity and future
controversy. [Sponsored by 3 CLECs M Johnson (KMC), H. Russell (NVX), J Falvey
(XSP)]

ARE THERE OTHER APPARENT COMPLICATIONS RAISED BY
BELLSOUTH’S PROPOSED DEFINITION?

Yes. In connection with Attachment 2, Section 5.2.5.2.1, which addresses Enhanced
Extended Loop (“EEL”) eligibility criteria, BellSouth, is attempting to replace the word
used in the FCC’s rules: “customer” with “End User,” a word which BellSouth seeks to
limit to a vague subset of customers. If BellSouth wants to do that, its definition of End
User should simply be that it means “customer”. Petitioners will not agree to a definition
that will serve to limit their rights and BellSouth’s obligations to provide access to EELs,
UNE:s or any other services or facilities. [Sponsored by 3 CLECs M. Johnson (KMC), H

Russell (NVX), J Falvey (XSP)]
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WHY IS ISSUE G-2 APPROPRIATE FOR ARBITRATION?

BellSouth’s Issues Matrix states that Issue G-2 “is not appropriate for arbitration”
because “the issue as stated by the CLECs and raised in the General Terms and
Conditions of the Agreement has never been discussed by the Parties”. BellSouth’s
Position statement appears to have been drafted by somebody that had not taken part in
the negotiations. In any event, it is wrong. The Parties discussed the definition of End
User in a number of contexts of the Agreement, including the Triennial Review Order
(“TRO™)-related provisions of Attachment 2. When Petitioners learned that BellSouth
was going to attempt to use the definition of End User in conjunction with definitions
from the TRO, to limit its obligation to provide, and CLECs’ access to, UNEs and
Combinations, they refused to agree to the definition of End User proposed by BellSouth
in the General Terms and Conditions. The fact that the issue is teed up in the conflicting
versions of the definition contained in the General Terms and Conditions document (a
document controlled by BellSouth) belies BellSouth’s false claim that the issue had never
been discussed by the Parties. Petitioners have sought to clarify, via arbitration, the
correct definition of End User so that it may be used consistently throughout the
Agreement. For these reasons, Issue G-2 is properly before this Authority. [Sponsored

by 3 CLECs M Johnson (KMC), H Russell (NVX), J Falvey (XSP)]

Item No 3, Issue No G-3 [Section 10 2] Should the
agreement contain a general provision providing that
BellSouth shall take financial responsibility for its own
actions in causing, or contributing to unbillable or
uncollectible CLEC revenue in addition to specific
provisions set forth in Attachments 3 and 7?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE G-3.
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The answer to the question posed in the issue statement is “YES”. BellSouth should be
financially liable for causing, failing to prevent, or contributing to unbillable or
uncollectible CLEC revenue. A general provision complements the specific provisions
contained in Attachments 3 and 7. [Sponsored by 3 CLECs: M. Johnson (KMC), J
Fury (NVX), J. Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?

The provision the Petitioners propose is standard language that has regularly been
included in BellSouth’s interconnection agreements, and in fact is contained in each of
the Petitioners existing agreements with BellSouth (See NewSouth agreement Section
8.1; the KMC, NuVox and Xspedius agreements with BellSouth each contain the
provision in Section 9.1) Accordingly, 1t is surprising for BellSouth to now be heard to
complain that this provision is somehow unnecessary. [Sponsored by 3 CLECs: M
Johnson (KMC), J. Fury (NVX), J Falvey (XSP)]

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE?

Even though Attachments 3 and 7 address areas of responsibility for various billing
record exchange deficiencies, the provision proposed by the Petitioners is necessary to
address instances not contemplated by the specific circumstances addressed in
Attachments 3 and 7. The general provision proposed by the Petitioners should be, as it
has always been, included as a “catch all” to address those instances not specifically
contemplated elsewhere in the Agreement. [Sponsored by 3 CLECs: M Johnson (KMC),

J Fury (NVX), J Falvey (XSP)]
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CAN YOU CONCEIVE OF CIRCUMSTANCES THAT MIGHT NOT BE
COVERED BY THE SPECIFIC PROVISIONS OF ATTACHMENTS 3 AND 7?

Yes. Certain traffic passed to NewSouth (now part of NuVox) by BellSouth over our
Supergroups with a “0 CIC” would likely result in unbillable and uncollectible revenues.

[Sponsored by 1 CLEC: J Fury (NVX)]

ltem No 4, Issue No. G-4 [Section 10.4.1]- What should be
the Limitation on each Party's liability in circumstances other
than gross negligence or willful misconduct?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE G-4.

In cases other than gross negligence and willful misconduct by the other party, or other
specified exémptions as set forth in CLECs’ proposed language, liability should be
limited to an aggregate amount over the entire term equal to 7.5% of the aggregate fees,
charges or other amounts paid or payable for any and all services provided or to be
provided pursuant to the Agreement as of the day immediately preceding the date of
assertion or filing of the applicable claim or suit. [Sponsored by 3 CLECs M Johnson
(KMC), H. Russell (NVX), J Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?

The Petitioners and BellSouth should establish and fix a reasonable limitation on their
respective risk exposure, in cases other than gross negligence or willful misconduct. As
this Agreement is an arm’s-length contract between commercially-sophisticated Parties,
providing for reciprocal performance obligations and the pecuniary benefits as to each
such Party, the Parties should, in accordance with established commercial practices,

contractually agree upon and fix a reasonable and appropriate, relative to the particular
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substantive scope of the contractual arrangements at issue here, maximum liability
exposure to which each Party would potentially be subject in its performance under the
Agreement. The Petitioners, as operating businesses party to a substantial negotiated
contractual undertaking, should not be forced to accept and adhere to BellSouth’s
“standard” limitation of liability provisions, simply because BellSouth has traditionally
been successful to date in leveraging its monopoly legacy to dictate terms and impose
such provisions on its diffuse customer base of millions of end users requiring BellSouth
service. Petitioners’ proposal represents a compromise position between limitation of
liability provisions typically found in the absence of overwhelming market dominance by
one party, in commercial contracts between sophisticated parties and the effective
elimination of liability provision proposed by BellSouth. As any commercial undertaking
carries some degree of a risk of liability or exposure for the performing party, such risks
(along with the contra‘ctual, financial and/or insurance protections and other risk-
management strategies routinely found in business deals to manage these issues) are a
natural and legitimate cost of doing business, regardless of the nature of the services
performed or the prices charged for them. As Petitioners are merely requesting that
BellSouth accept some measure, albeit a modest one relative to universally-regarded
commercial practices, of accountability and contractual responsibility for performance
and do not seek to expose BellSouth to any particular risks or excess levels of risk that
would not otherwise fall within the general commercial-lability coverage afforded by
any typical insurance policy, the incremental cost or exposure for these ordinary-course,
insurable risks is nonexistent or minimal to BellSouth beyond possible costs incurred for

the insurance premiums, financial reserves and/or other risk-management measures
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already maintained by BellSouth in the usual conduct of its business, costs that would in
any event likely constitute joint and common costs already factored into BellSouth’s

UNE rates.

Petitioners’ proposal is structured on a “rolling” basis, such that no Party will incur
liabilities that in aggregate amount exceed a contractually-fixed percentage of the actual
revenue amounts that such Party will have collected under the Agreement up to the date
of the particular claim or suit. Thus, for example, an event that occurs in Month 12 of the
term of the Agreement would, in the worst case, result in a maximum liability equal to
7.5% of the revenue collected by the liable Party during those first 12 months of the term.
This amount is fair and reasonable, and in fact, is far less onerous than the standard
liability-cap formulations — starting from a minimum (in some of the more conservative
commercial contexts such as government procurements, construction and similar matters)
of 15% to 30% of the total revenues actually collected or otherwise provided for over the
entire term of the relevant contract — more universally appearing in commercial
contracts. The Petitioners’ proposed risk-vs.-revenue trade-off has long been a staple of
commercial transactions across all business sectors, including regulated industries such as
electric power, natural resources and public procurements and is reasonable in
telecommunications service contracts as well. [Sponsored by 3 CLECs: M Johnson
(KMC), H Russell (NVX), J Falvey (XSP)]

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE?

BellSouth maintains that an industry standard limitation of liability should apply, which

limits the liability of the provisioning party to a credit for the actual cost of the services
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or functions not performed, or not properly performed. This position is flawed because it
grants Petitioners no more than what long-established principles of general contract law
and equitable doctrines already command: the right to a refund or recovery of, and/or the
discharge of any further obligations with respect to, amounts paid or payable for services
not properly performed. Such a provision would not begin to make Petitioners whole for
losses they incur from a failure of BellSouth systems or personnel to perform as required
to meet the obligations set forth in the Agreement in accordance with the terms and
subject to the limitations and conditions as agreéd therein. In my experience, it is a
common-sense and universally-acknowledged principle of contract law that a party is not
required to pay for nonperformance or improper performance by the other party.
Therefore, BellSouth’s proposal offers nothing beyond rights the injured Party would
otherwise already have as a fundamental matter of contract law, thereby resulting in an
illusory recovery right that, in real terms, is nothingv more than an elimination of, and a
full and absolute exculpation from, any and all liability to the injured Party for any form
of direct damages resulting from contractual nonperformance or misperformance.
Additionally, it is not commercially reasonable in the telecommunications industry, in
which a breach in the performance of services results in losses that are greater than their
wholesale cost — these losses will ordinarily cost a carrier far more in terms of direct
liabilities vis-a-vis those of their customers who are re‘lying on properly-performed
services under this Agreement, not to mention the broader economic losses to these
carriers’ customer relationships as a likely consequence of any such breach. Petitioner’s

proposal for a 7.5% rolling liability cap is therefore more appropriate as a reasonable and
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commercially-viable compromise and should be adopted. [Sponsored by 3 CLECs: M.

Johnson (KMC), H Russell (NVX), J. Falvey (XSP)]

Item No 5, Issue No G-5 [Section 10 4 2]. To the extent
that a Party does not or is unable to include specific
limitation of hability terms mn all of its tariffs and End User
contracts (past, present and future), should it be obligated fo
indemnify the other Party for liabilities not limited?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE G-5.

The answer to the question posed in the issue stat‘ement is “NO”. Petitioners cannot limit
BellSouth’s 'liability in contractual arrangements wherein BellSouth is not a party.
Moreover, Petitioners will not indemnify BellSouth in any suit based on BellSouth’s
failure to perform its obligations under this contract or to abide by applicable law.
Finally, BellSouth should not be able to dictate the terms of service between Petitioners
and their customers by, among other things, holding Petitioners liable for failing to mirror
BellSouth’s limitation of liability and indemnification provisions in CLEC’s End User
tariffs and/or contracts. To the extent that a CLEC does not, or is unable to, include
specific elimination-of-liability terms in all of its tariffs and End User contracts (past,
present and future), and provided that the non-inclusion of such terms is commercially
reasonable in the particular circumstances, that CLEC should not be required to
indemnify and reimburse BellSouth for that portion of the loss that would have been
limited (as to the CLEC but not as to non-contracting parties such as BellSouth) had the
CLEC included in its tariffs and contracts the elimination-of-liability terms that

BellSouth was successful in including in its tariffs at the time of such loss. [Sponsored

by 3 CLECs: M Johnson (KMC), H. Russell (NVX), J Falvey (XSP)]

30



10

11

12

13

14

15

16

17

18

19

20

21

22

23

WHAT IS THE RATIONALE FOR YOUR POSITION?

First, the language in CLEC tariffs or other customer contracts cannot protect a non-party
to those contracts, such as BellSouth, from suits by or potential liability to customers who
e>‘(perience damages as a result of BellSouth’s breach of the Agreement or failure to abide
by applicable law. Second, it is not reasonable to impose on Petitioners the burden of
guaranteeing that their customers will accede to liability language identical to what
BellSouth generally obtains. Petitioners do not have the market dominance or
negotiating power of BellSouth, and thus do not have nearly the same leverage as
BellSouth to dictate terms vis-a-vis their customers. As such, holding Petitioners to a
standard that, in actual effect, assumes comparable negotiating positions for Petitioners
and BellSouth in their respective markets is inappropriate, since it is clearly in each
Party's own business interest, first and foremost, tc; at all times seek and secure in each
particular aspect of its business operations the most favorable limitations on liability that
it possibly can obtain. For these reasons, Petitioners propose that they be required to do
no more than negotiate liability language that actually reflects the terms that they could
reasonably be expected to secure in their exercise of diligence and commercially
reasonable efforts to maintain effective contractual protections for their own direct
liability interests that are most critical to their respective businesses. As such, Petitioners
request that the Agreement allow them to offer a measure of commercially reasonable
terms on liab‘ility that they may need in the exercise of their reasonable business
judgment to make available to customers in order to conduct their businesses.
Accordingly, these terms may at some point need to make allowances, although

Petitioners would naturally prefer not to do so if they were in a position to deny such
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terms, for some level of recovery for service failures. While each Party under the
Agreement surely has a significant liability interest in ensuring that the other Party
maintains an aggressive approach to tariff-based limitation of liability, such concerns are
already adequately and more appropriately addressed by existing provisions of the
Agreement and applicable commercial law stipulating that a Party is precluded from
recovering damages to the extent it has failed to act with due care and commercial
reasonableness in mitigation of losses and otherwise in its performance under the
Agreement. In other words, any failure by Petitioners to adhere to these existing
standards of due care, commercial reasonableness and mitigation in their tariffing and
contracting efforts would, in itself, bar recovery for any otherwise-avoidable losses. In
order to allay any concern BellSouth may continue to have notwithstanding the above,
Petitioners would agree to include terms that more expressly require each Party to
mitigate any damages vis-a-vis third parties, for example a promise to operate prudently
and perform routine system maintenance. These terms should make abundantly clear
that, even without a rigid tariff-based standard, adequate protection will exist for
BellSouth with respect to claims by a third-party customer of a Petitioner. [Sponsored by
3 CLECs: M Johnson (KMC), H Russell (NVX), J Falvey (XSP)]

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE?

BellSouth has proposed language that would require Petitioners to ensure that their tariffs
and contracts include the same limitation of liability terms that BellSouth achieves in its
own agreements. This language is unreasonable, anti-competitive and anti-consumer. As

mentioned previously, Petitioners should not be required to offer the same tariff liability
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terms and conditions as BellSouth. Moreover, it is likely that CLECs in certain instances
would not even be able to obtain the same liability i)rovisions from a customer due to the
fact that a CLEC generally has to concede, where it can do so prudently in weighing its
business-generation needs against the corresponding liability concerns, on certain terms
to attract customers in markets dominated by incumbent providers. Given the vast
disparity between BellSouth and the Petitioners in overall bargaining power and their
relative leverage in the communications market it is patently unfair for BellSouth to
attempt to dictate tariff terms that would limit the Petitioners' recourse and subject it to
indemnity obligations by holding it to tariff terms that,l in certain instances, may be
uniquely obtainable by BellSouth. Such a provision is clearly a one-sided provision for
the benefit of BellSouth and should not be adopted. [Sponsored by 3 CLECs: M Johnson

(KMC), H Russell (NVX), J Falvey (XSP)]

Item No 6, Issue No G-6 [Section 10 4 4] Should the
Agreement expressly state that hability for claims or suits for
damages incurred by CLEC'’s (or BellSouth’s)
customers/End Users resulting directly and in a reasonably
foreseeable manner from BellSouth’s (or CLEC's)
performance of obligations set forth in the Agreement are
not indirect, incidental or consequential damages?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE G-6.

The answer to the question posed in the issue statement is “YES”. Such an express
statement is needed because the limitation of liability terms in the Agreement should in
no way be read so as to preclude damages that CLECs’ customers incur as a foreseeable
result BellSouth’s performance of its obligations under the Agreement, including its
provisioning of UNEs and other services. Damages to customers that result directly,

proximately, and in a reasonably foreseeable manner from BellSouth’s (or a CLEC’s)
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performance of obligations set forth in the Agreement that were not otherwise caused by,
or are the result of, a CLEC’s (or BellSouth’s) failure to act at all relevant times in a
commercially reasonable manner in compliance with such Party’s duties of mitigation
with respeclt to such damage should be considered direct and compensable under the
Agreement for simple negligence or nonperformanée purposes. [Sponsor(;d by 3 CLECs:
M. Johnson (KMC), H. Russell (NVX), J. Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?

In any contract, including the Agreement, each Party should be liable for damages that
are the direct and foreseeable result of its actions. Where the injured person is a customer
of one Party, providing relief is no less proper where, as in the case of the Agreement, a
contract expressly contemplates that services provided are being directed to _ such
customers. Such liability is an appropriate risk to be borne by any service provider in a
contract suc’h as the Agreement that clearly envisions that the effect of performance or
ﬁonperformance of such services will be passed through to ascertainable third parties
related to the other Party to the contract. In this Agreement, being a contract for
wholesale services, liability to injured End Users must be contemplated and covered by
express language, subject, in any event, to the forseeability and legal and proximate cause
limitation as Petitioners have proposed for express inclusion in the Agreement in this
particular instance as well as in addiﬁon to those found in the Agreement’s general
liability provisions. [Sponsored by 3 CLECs: M Johnson (KMC), H Russell (NVX), J
Falvey (XSP)]

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED

INADEQUATE?
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BellSouth’s position on liability vis-a-vis End Users is inadequate because it seeks to
insulate itself from damages to End Users in Ia'll‘cases other than gross negligence or
willful misconduct. However, End Users c;nlbe damaéed sirﬂply as a result of
BellSouth’s negligence in performing under the Agreement 01I' in complying with
Appiicable Law. Petitioners are unwilling to stipulate that BellSouth will not be
responsible for its own failure to perform or abide by the law. [Sponsored by 3 CLECs:

M Johnson (KMC), H Russell (NVX), J Falvey (XSP)]

Item No. 7, Issue No G-7 [Section 10 5] What should the
indemnification obligations of the parties be under this
Agreement?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE G-7.

The Party providing service under the Agreement should be indemnified, defended and
held harmless by the Party receiving services against any claim for libel, slander or
invasion of privacy arising from the content of the receiving Party’s own
corﬁmunications. Additionally, customary provisions should be included to specify that
the Party receiving services under the Agreement should be indemnified, defended and
held harmless by the Party providing services against any claims, loss or damage to the
extent reasonably arising from: (1) the providing Party’s failure to abide by Applicable
Law, or (2)I injuries or damages arising out of or in connection with this Agreement to the
extent cased by the providing Party’s negligence, gross negligence or willful misconduct.
[Sponsored by 3 CLECs: M Johnson (KMC), H. Russell (NVX), J Falvey (XSP)]
WHAT IS THE RATIONALE FOR YOUR POSITION?

The Party receiving services under this Agreement is, at a minimum, equally entitled to

indemnification as the Party providing services. As is more universally the case in
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virtually all other commercial-services contexts, the service provider, not the receiving
party, bears the more extensive blllrden on indemnities given the relative disparity among
the risk 1elvels posed by the performance of each. In other words, the higher level of risks
inherent in service-related activities as compared to the mere payment and similar
obligations of the receiving party typically results in a far heavier indemnity undertaking
on the provider side. As such, the Party receiving services under this Aglreement should,
at a minimulm, be indemnified for reasonable and proximate losses to the extent it
becomes liable due to the other Party’s negligence, gross negligence and/or willful
misconduct, or failure to abide by Applicable Law. With regard to Applicable Law, the
Parties agree in Section 32.1 of the General Terms and Conditions that “[e]ach Party shall
comply at its own expense with all applicable federal, state, and local statutes, laws,
rules, regulations, codes, effective orders, injunctions, judgments and binding decisions,
awards and decrees that relate to its obligations under this Agreement (‘Applicable
Law’)”. With this provision expressly set forth in the General Terms and Conditions, it is
logical that, a Party should be indemnified to a third-party due to the other Party’s failure
to comply with Applicable law, regardless of whether that Party is the providing or
receiving Party. The Parties are in an eqlial contractual position under the Agreement to
ensure compliance with Applicable Law as well as the terms and conditions of the
Agreement and are, in any event, entitled to the benefit of Agreement provisions limiting
any resulting liability or indemnity obligation to a reasonable and foreseeable scope; it is
entirely equitable and appropriate for the noncomplying Party to indemnify the other for
losses resulting from any such breach of Applicable Law. [Sponsored by 3 CLECs: M

Johnson (KMC), H Russell (NVX), J Falvey (XSP)]
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WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE?

BellSouth’s proposal provides that only the Party providing services is indemnified under
this Agreement. Not to mention the extent of its deviation from generally—;lccepted
contract norms providing precisely to the contrary, BellSouth’s proposal is completely
one-sided in that BellSouth, as the predominate prO\I/ider of services under this
Agreement, will be the only Party indemnified and the CLECs as the Parties
predominately taking services under the Agreement will be the ones indemnifying
BellSouth. [Sponsored by 3 CLECs: M Johnson (KMC), H Russell (N VzI\Q, J Falvey

!

(XSP)]

Item No 8, Issue No G-8 [Section 11 1]- What language
should be included in the Agreement regarding a Party’s use
of the other Party’s name, service marks, logo and
trademarks?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE G-8.

Given the complexity of and variability in intellectual property law, this nine-state
Agreement should simply state that no patent, copyright, trademark or other proprietary
right is licensed, granted or otherwise transferred by the Agreement and that a Party’s use
of the other Party’s name, service mark and trademark should be in accordance with
Applicable Law. The Authority should not attempt to prejudge intellectual property law
issues, which at BellSouth’s insistence, the Parties have agreed are best left to
adjudication by courts of law (see GTC, Sec. 11.5). [Sponsored by 3 CLECs M
Johnson (KMC), H. Russell (NVX), J F—alve ) (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?
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The rationale for Petitioners’ position is that intellectual property law is a highly
specialized area of the law where the bounds of what is and is not lawful are hashed out
in case law that can vary among jurisdictions. Petitioners are fully prepared to ensure
that their marketing efforts comport with those varying standards and will consult with
experts in the field of intellectual property law when appropriate. Petitioners are not
however willing to hamstring their marketing departments so that they are at a
disadvantage and cannc;t do what other CLEC marketing departments can do when
engaging in comparative advertising and other sales and marketing initiatives. Since
Petitioners believe that the services they provide often compare favorably with those
provided by BellSouth, we intend to preserve our right to engage in comparative
advertising to the fullest extent permitted under the law. [Sponsored by 3 CLECs: M
Johnson (kMC), H Russell (NVX), J Falvey (XSP)]

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE?

The language proposed by BellSouth is inadequate because it proposes to significantly
restrict Petitioners’ rights to engage in comparative advertising or use BellSoqth’s name,
marks, logo and trademarks in ways that are permitted by Applicable Law. Joint
Petitioners are not prepared to give up those rights and we do not believe that it would be
appropriate for the Authority to order us to do so by adopting BellSouth’s proposed
language. If BellSouth wants Petitioners to sacrifice rights, particularly those which
could put Petitioners at a disadvantage relative to other competitors, it should be prepared

to agree to an offsetting concession. It hasn’t — and Joint Petitioners refuse to bow to
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BellSouth’s demand to give up something for nothing. [Sponsored by 3 CLECs: M

Johrison (KMC), H Russell (NVX), J Falvey (XSP)] ,

Item No 9, Issue No G-9 [Section 13 1] Should a court of
law be included in the venues available for initial dispute
resolution?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE G-9.

The answer to the question posed in the issue statement is “YES”. Either Party should be
able to petition the Authority, the FCC or, if e;ppropx'iate, a court of law for resolution of a
dispute. No legitimate dispute resolution venue should be foreclosed to the Parties. The
industry has experienced difficulties in achieving efficient regional dispute resolution.
Moreover, there is an ongoing debate as to whether state commissions have jurisdiction
to enforce agreements (CLECs do not disput'e that authority) and as to whether the FCC
will engage in such enforcement. There is no question that courts of law have
jurisdiction to entertain such disputes (see GTC, Sec. 11.5); indeed, in certain instances,
they may be better equipped to adjudicate a dispute and may provide a more efficient
alternative to litigating before up to 9 different state commissions or to waiting for the
FCC to decide whether it will or won’t accept an gnforcement role given the plarticular
facts. [Sponsored by 3 CLECs: M Johnson (KMC), H. Russell (NVX), J. Falvey (XSP)]
WHAT IS THE RATIONALE FOR YOUR POSITION?

The Petitioners submit that it is unreasonable to exclude courts of law from the available
list of venues available to address disputes under this Agreement. There is no question
that courts of law have proper jurisdiction over disputes arising out of this Agreement,

and in fact, BellSouth and the Petitioners have agreed to language providing as much
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elsewhere iln the Agreement, including in Sec. 11.5 of the General Terms and Conditions
(and in prior agreements (see, e€.g., KMC, NuVox. and Xsbec}ius agreements at Section
15)). Therefore, at a minimum, internal consistency'militates in favor of including courts
of law as available venues. Furthermore, in a number of instances, such as the resolution
of intellectual property issues, tax issues, the determination of negligence, willful
misconduct or gross negligence issues, petitions: for injunctive rglief and claims for
damages, courts of law may be far better equibped to adjudicate such dispdtes. The
Authority and the FCC are obviously the expert agencies with respect to a number of the
issues that might arise in connection with this Agreement (and a court can if appropriate
defer to the expertise of the state or federal commission under the doctrine of primary
jurisdiction, if these types of complaints are brought directly to courts), however the

foregoing types of disputes would tax heavily the Authority’s expertise and resources.

In addition, administrative efficiency favors inclusion of the courts as venues for dispute
resolution. Given that this Agreement, or an Agreement very similar to it, will likely be
adopted across BellSouth’s nine-state region, the éourts may for certain disputes and in
certain contexts provide a more efficient alternative to litigating in up to 9 different
jurisdictions or to waiting for the FCC, to decide whether or not it will accept an

enforcement role given the particular facts.

Petitioners’ experience has been that achieving efficient regional dispute resolution is
already too difficult and it need not be made more difficult by the elimination of the
courts as a possible venue for dispute resolution. As a result of the difficulties inherent in

enforcing a multi-state agreement (technically, separate agreements for each state),
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BellSouth often is able to force carriers ir;to heavily discounted, non-litigated settlemen‘ts.
Such settlements often are, heavily discounted fo reflect the exorbitant costs associated
with litigating an issue that exists region—w'ide, but"that gives rise to a disputed amount
that may be too low for a single carrier to justify litigating in each state jurisdiction
separately. Foreclosing the courts as a venue for dispute resolution may prevent CLECS
from litigating legitimate disputes that cannot efficiently be litigated across 9 different

states or at the FCC, where dispute resolution is expensive and uncertain.

At bottom, elimination of the court of law as a venue option for dispute resolution
unnecessarily forecloses a viable means for efficient dispute resolution. The pélrties ml;st
decide on a ‘case-by-case basis the appropriate venue for a particular dispute, e;nd a court
of law with competent jurisdiction should not be excluded from those choices.
[Sponsored by 3 CLECs: M Johnson (KMC), H Russell (N V)O; J Falvey (XSP)]

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE?

BellSouth has proposed language that would require parties to resolve disputes regarding
the interpretation or implementation of the Agreement onl)ll before the Authority or the
FCC. BellSouth’s position serves only to foreclose a necessary and appropriate venue for
dispute resolution and to make dispute resoiution under the agreement more burdensome
than it need be. Indeed, BellSouth rejected other CLEC proposals designed to create
efficient opportunities for regional dispute resolution. Moreover, BellSouth’s proposal
also fails to address problems created when a state commission does not have the ability
to grant relief requested — whether it be injunctive or compensatory. Accordingly,

BellSouth’s language should be rejected.
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Eliminati(:)nlof a court 6f law as a.possible venué for dispute resolution only benefits
BellSouth. It needlessly forecloses a legitimate venue for resolving contract claims and
disputes and it has the potentigll of unfairlyl forcing CLECs to re-litigate the same issue in
9 different states, or, if claimed damages spread across all the states are too small, not to
pursue their rights to enforce compliance with the Agreement at all. While the FCC
theoretically may be available as an enforcement venue for disputes arising out of the
Agreement, the FCC is often slow to decide as a threshold matter, whether in fact, it will
even accept an enforcement role under particular facts. Assuming that the FCC is willing
to exe‘rcise its jurisdiction (if it decides it has jurisdiction), the FCC often takes many
months and in some cases years to render decisions, which, in the context of business
contracts that have daily and on-going impact, is unacceptable. [Sponsored by 3 CLECs:

M Johnson (KMC), H Russell (NVX), J. Falvey (XSP)]

Item No 10, Issue No G-10 [Section 17 4] This issue has
been resolved.

ltem No 11, Issue No G-11 [Sections 19, 19.1]. This issue
has been resolved.

Item No 12, Issue No G-12 [Section 32 2] Should the .
Agreement explicitly state that all existing state and federal o
laws, rules, regulations, and decisions apply unless :

otherwise specifically agreed to by the Parties? ‘

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE G-12.

The answer to the question posed in the issue statement is “YES”. Nothing in the
Agreement should be construed to limit a Party’s rights or exempt a Party from
obligations under Applicable Law, as defined in the Agreement, except in such cases

where the Parties have explicitly agreed to a limitation or exemption. Moreover, silence
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with respect to any issue, no matter how discrete, should not construed to be such a
limitation or exception. This ‘is a basic legal tenet and is consistent with both federal and
Georgia law (agreed to by the parties), and it sh(;uld be explicitly stated in the Agreement
in order to avoid unnecessary disputes Iand litigation that has plagued the Parties in the
past. [Sponsored by 3 CLECs M Johnson (KMC), H. Russell (NVX), J Falvey (XSP)]
WHAT IS THE RATIONALE FOR YOUR POSITION?

Petitioners’ position is essentlially a restatement of Georgia law, which the Parties have
agreed is the body of contract law applicable to the Agreement. Because some of the
Petitioners have been confronted with BellSouth-initiated litigation in which BellSouth
seeks to upend this principle of Georgia law, all Petitioners believe it is important that the
Agreement be explicit on this point. [Sponsored by 3 CLECs: M Johnson (KMC), H
Russell (NI(X),.J Falvey (XSP)] s |

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PRdPOSED
INADEQUATE?

BellSouth’s language is inadequate because it purports to adobt principles that differ from
Georgia contract law (already agreed to by the Parties as being the goveming\ contract
law) — and, for that matter, black-letter contract law. Although the specifics of this
argument might best be left to briefing by counsel, it is important to note that Bél]South’s
proposal attempts to turn universally accepted principles of contractiﬁg on théir head.
The case of interconnection agreements presents no exceptioﬁ to the rule. Parties to a
contract may agree to rights and obligations different than those imposed by Applicable
Law. When they do so, however, they need to do it explicitly. It is far easier to set forth

negotiated exceptions to rules than it is to set forth all the rules for which no exceptions
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were negotiated. Moreover, Petitioners must stress that in the context of their
negotiations with BellSouth, they have refused to negotiaie away rights for nothing 1n
return. The Act and the FCC and Authority rules and orders do not exist for the purpose

of seeing how CLECs and the Authority can detect and overcome attempts by BellSouth

to evade obligations that are contained therein with contract language that skirts certain

obligations. If BellSouth wants to free itself from an obligation under Section 251, or

any other provision of Applicable Law (including FCC and Authority rules and orders) it

needs to identify that obligation and offer a concession acceptable to Petitioners in
' 1

exchange — otherwise, consistent with Georgia Law, all obligations under Applicable

Law are incorporated into this Agreement. [Sponsored by 3 CLECs: M Johnson (KMC),

H. Russell (NVX), J Falvey (XSP)]

Item No 13, Issue No G-13 [Section 32 3] How should the 3
Parties deal with non-negotiated deviations from the state ,
Authority- approved rates n the rate sheets attached to the ‘
Agreement? ,

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE G-13.

Any non-negotiated deviations from ordered rates should be corrected by retroactive true-
up to the effective date of the Agreement within 30 calendar days of the date 'the error
was identified by either Party. [Sponsored by 3 CLECs: M Johnson (KMC), H. Russell
(NVX), J. Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?

Petitioners have entered into this Agreement with the expectation that the rates,
incorporated in the Agreement, are accurate. Such intent is reflected in the undisputea

language of this provision, which states, “[w]here a Commission has adopted rates for
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network elements or services provided under this Agreement, as of the effective date, it is

the intent of the Parties that the rate exhibits incorporated into this Agreement will be

'

L]

those rates.” Petitioners proposed language regarding true-up is intended to cover those

situations in which BellSouth made an error inputting a rate into the rate sllleets so that tne
rate for a particular UNE, interconnection, collocation or relarted service is notl the rate
approved by the Authority. In such an event, the incorrect rate should be corrected and
retroactrvely applied to the etfectlve date of the Agreement to reflect the Partres intent
when executing the Agreement. The Authorlty should adopt the CLEC proposed
language to avoid any inequitable result whereby Petitioners would be billed incorrect
rates by BellSouth due to a BellSouth inputting 'erro‘r in the:rate sheets of the Agreement.
Petitionersv recognize that a rate error could mean; thdt the Peltiti[oners are charged a higher
or lower rate than the Authority-approved rate for the partienlar UNE or relatedlservice.
Regardless, the‘ Petitioners seek the | Authority-approved rates and pusiness "Icertainty
under this ‘Agreement. Therefore, Petitioners propoee that any rate error be corrected and
applied retroactively to the effective date of the Agreement, whether the incorrect rate is
higher or lower than the Authority-approved rate. Furthermore, Petitioners propose that
thirty (30) days, a full billing cycle, is sufficient time for BellSouth to correct a rate error
in the Agreement and true-up any resulting 1ncorrect billing to the effective date of the
Agreement. [Sponsored by 3 CLECs: M Johmon (KMC), H Russell (N VX) J Falvey
(XSP)]

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED

INADEQUATE?
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BellSouth’s proposed language provides that upon request by either Party, errors in rate

sheets will be corrected prospectively by amendment to the Agreement. It is BellSouth’s

[

position that any corrections to the rate sheets should be applied prospectively, fegardless

of whether the rate increases or decreases as a result of such amendment.; During

‘v

negotiations, BellSouth has argued that it is the Petitioners’ as well as BellSouth’s
responsibility to ensure the accuracy of the rates in the Agreement. Accordingly, if either
|

Party identifies an error in the rate sheets, the error is the fault of both Parties and

i

therefore, the corrected rate will apply prospect'i\;'ely. Belle)utll Is incorrect in é;sseﬂihg

that the CLECs are responsible for the accuracgyl of the r;a'tleé in the Agreeme:rllt. It is

BellSouth that is obligated to charge the rates incorporating thg rates that ordereild by tﬁe

Authority.  Furthermore, it is BellSouth that has emplolyée(s) designated to input

Authority-approved rates in the rate sheets — not the CLECs — and the CLEC; should
:

not have to expend time and resources to check BellSouth’s work (that should be

BellSouth’s job). | o 3 ! |

BellSouth has complete‘ownership over its template agreement (the base agree:ment for
any interconnection negotiation) and mfakes all cf;anges to the template as ellﬂre‘sult éf
negotiations: It is my experience, during the negotiations process, that BellSouth keeps
its template agreement locked and will not give out the password to the negotiating party.
Thus, only BellSouth can make changes to the Agreement, including the rate sheets.
BellSouth has argued that it must maintain strict control over the template agreement so a
carrier cannot make any changes to the document without BellSouth’s knowledge. In

light of BellSouth’s clear ownership over the documents, BellSouth cannot genuinely

argue now that the CLECs have equal responsibility as BellSouth to ensure the accuracy
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of the rates included in the rate sheets of the ‘Ag‘reement. Accordingly, if CLEC or
' ! o
BellSouth identifies an error in the rate sheet, it is BellSouth’s error and the error should

be expeditidusly corrected and the corrected rate applied retroactively to the effective

H N
I

date of the Agreement. Such a result will ensure consistency and business certainty
between the Parties. [Sponsored by 3 CLECs: M Johnson (KMC), H Russell (NVX), J

Falvey (XSP)] | e |

Item No 14, Issue No G-14 [Section 34 2] Can either t
Party require, as a prerequisite to performance of its
obligations under the Agreement, that the other Party adhere
to any requirement other than those expressly stipulated in
the Agreement or mandated by Applicable Law?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE G-14.
The Parties should not be permitted to hold perfofmance hostage to terms not included in

i

the Agreement and not mandated by Applicabie Law. More specifically, neithler Party

|
! P 1 tl

should, as a condition or prerequisite to sulchl Paﬁy’s performance of its obligatiéns under
the Agreement, impose or insist upon the otﬁer Party’s (or any of its End Users’)
adherence to any requirement or obligation other than as expressly stipulated in this
Agréement or Ias otherwise mandated by Applicablel Law. [Sponsored by 3 CLIECs: M
Johnson (KMC), H. Russell (NVX), J Falvey (XSP)] l

WHAT IS THE RATIONALE FOR YOUR POSITION?
If a contract is to have any meaning and value — and it should have both, perfjormance
under a contract cannot be subjugated to conditions not incorporated therein or oltherwise

not required by Applicable Law. Petitioners are prepared to fulfill every provision of

their proposed Agreement, and expect BellSouth to adhere to the same standard. It is not
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|
reasonabvle for BellSouth to cling to the r‘1‘oti0n thallt it may condition its performa;nce on a
conaition precedent that is not incorporated in the Agrc?ement and is not olt'herwise
requiréd’:b):/ A‘Il;plicable Law. For this rle.aS(‘)n, Peltiiiolners ha\;e proposed languag:e stating
that “Neither Party shall ... impoée or i‘nsistv u‘pon the other Party’s (or any ot its End
Users’) adherence to any requirement or obligation other than as expressly stipt?ﬂated in
this Agreement or as otherwise’: mandated by Applicable Layv.”: [Sponsored by 3 CLECs:
M Johnson (KMC), H Russell (NVX), J Falvey (XSP)] .
WHY IS THE LANGﬁAGE THAT BELLSOUTH HAS PRdPOSED
INADEQUATE? |
BellSouth has not proposed any alternative language for Section 34.2. Instead, BellSouth
maintains ythat the Parties are free to negotiate Iwith each olther as they may with third
parties, éna that neither Partyvshould use this Aéreement to interfere with a third party’s
contractual rights and obligations. That, however, is not the issue. BellSouth is free to
contract with third parties — but it should not be free to allter or condition its ébligations

under this Agreement based on its contractual arrangements with third parties.

[Sponsored by 3 CLECs: M Johnson (KMC), H Russell (NVX), J Falvey (XSP)]

ltem No 15, Issue No G-15 [Section 45 2] If BellSouth o
changes a provision of one or more of its Guides that would
cause CLEC to incur a material cost or expense to
implement the change, should the CLEC notify BellSouth, in
" writing, if it does not agree to the change?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE G-15.
The answer to the question posed in the issue statement is “NO,” CLECs should not be

required to provide such notice within a set timeframe, as proposed by BellSouth. If the
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‘ ! - .
contemplated change to one or more of BellSouth’s Guides' would cause CLEC to incur a

' material cost or expense to implement the change, BellSouth and CLEC should negotiate

an ameﬁdment to the Agreement to incorporat;: such change.l [Sponsored ‘by 3 CLECs:
M Johr;son .(KMC), H Russell (NVX), J. Falvey .(XSP) )/ |
WHAT Ié THE RATIONALE FOR IYOUIII P(;SITION?

Nearly all of the CLECs involved in this arbitration have had one bad expe?ience or

another with BellSouth using‘one of its Guides as controllling authority for v‘an issue
between the Parties instead of the Agreement. Despite these bad experiences, the!l CLECs
recogniz§: tlllat BellSouth’s Guides have a role in the implementation of this Aéreement
and othe‘rs, and therefore, have worked with BellSouth to draft a provision that ;\}illl allow
for certainl changes to BellSouth Guides to becc;nle effective without an amen<|iment to
the Agreement. Nevertheless, it is the CLECs’ position that any proposed cha.lnge to a
BellSouth ‘Guide that would cause the CLECs to incur’ a material cost must be
accomplished by an amendment to this Agreement. [Sponsored by 3 CLl;é'Cs: M
Johnson (KMC), H. Russell (NVX), J. Falvey (XSP) ] | :
WHY IS THE LANGUAGE THAT BELLSOUTH HAS PR(;POSED
INADEQUATE?
P . ‘ L

The undisputed portion of this provision providés that BellSouth will not maké"a change
to one of its Guides that: (1) alters, amends or conflicts with any term of this Aé'reement;
(2) changes any charge or rate, or the application of any charge or rate, specified in this
Agreemen’t; (3) adds a new rate or 'rate element not previously specified in the

Agreement; or (4) increases an interval set forth in this agreement, without signing an

amendment to this Agreement reflecting the change. It is the position of the CLECs that
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a proposed change that will cause the CLECs to incur a material cost to implement is
| i
tantamount to any of the changes listed above that require an' amendment. BellSouth’s
' ' ' . ' q’lr
proposed language provides that a change in a Guide that will result in a material cost to

the CLECs to implement will become effective if a CLEC fails to inform BellSouth in
1 ' i ! ‘l, '
writing that it does not agree to such change or alteration within thirty (30) calendar days

of notice of such change. It is BellSouth’s position that such a change should be become
' p ‘ . { v ' I
effective without an amendment to the Agreement and, moreover, it should be the

'
| i

CLECs’ résponsibility to notify BellSouth if they do not agree with the change. CLECs
cannot gcbept BellSouth’s negative, opt-out approach whereby the change will go into
effect unless the CLECs notify BellSouth of their disagreement. Such a burden is too

onerous and the ramifications too severe to be acceptable to the CLECs. [Sponsored by 3
: Cod
CLECs M Johnson (KMC), H Russell (NVX), J IFclzlvey (XSP)] '

"'h

. . !‘,
WHY IS IT TOO BURDENSOME TO CLECS TO NOTIFY BELLSOUTH IF IT

DOES NOT AGREE WITH A CHANGE INVOLVING A MATERIAL COST TO

1
\

IMPLEMENT? " | S o

As can be easily imagined, with the number of BellSouth Guides that are referenced
1 ! . o !

throughout the Agreement, including Guides for pre-ordering, ordering, collocation, E-

911, jjurisdictional factors, issue resolution, riéﬁts-of-way? programming, prodﬂcts and
J , : ; P )

services, technical references, disputes, LNP, operational understanding, etcl.,i CLECs

cannot possibly keep up with on a daily basis and assess within 30 days evefy single

changé to these Guides. Nevertheless,r!BellSo‘uth proposes that CLECs keep track of

every change, assess whether such a change would cause a material cost to implement,

and provide notice to BellSouth of disagreement with such change, all within thirty (30)
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calendar days of the date BellSouth claims notice of such changes were made. Moreover,

.
P

such notice may not be received on the date BellSouth marks as its issue date and it may
not contain enough information about the change for a CLEC to determine whether it
l '

might cause it to mcur material expenses. BellSouth’s proposal places too m:uch of a
, o

burden on the CLECs and the more equitable way to deal with such change is through the

amendment process to the Agreement. While I believe that the CLECs, as well as

Y

BellSouth, have worked very hard to develop a workable solution for incorporating

BellSouth’s Guides, and subsequent changes to those Guides, into the Agreenient, the
oo ‘ b l '

CLECs cannot agree to BellSouth’s proposal with regard to changes that will cause the

CLECs to incur a material cost to implement. Given the proliferationef Guide
I : : l

references, accepting BellSouth’s language would severely undermine the integrity of the

Agreement and, indeed the entire Section 251/252 negotiation and arbitration process.

[Sponsored bj/ 3 CLECs: M Johnson (KMC), H Russell (N I'//\O, J Falvey (XSP)]

) sl I ",' '

Item No 16, Issue No G-16 [Section 45 3] If a tariff s
referenced in the Agreement, what effect should subsequent \
changes to the tariff have on the Agreement?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE G-16.
Petitioners have agreed to ir{corporate various tariff references proposed by B;'ell‘South
only subject to the condition that, to the extent that tariff changes are inconsistent with
the prov151ons of the Agreement, or are unr easonable or discriminatory, they should not
supersede or become incorporated into the Agreement Petmoners are unwilling ;co agree

to reference future tariff provisions which they have no way of reviewing at this point

without such protection. Without this condition, Petitioners will insist that all tariff
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references in the Agreement be replaced with- langué:ge included directly in the
a ) o ‘

Yy

Agreement and subject to change only by mutual agreement to amend the provisions.
[Sponsoi‘ed by 3 CLECs: M Johnson ({(MC), H Russell (NVX), J. Falvey (XSP) ]
WHAT IS THE RATIONALE FOR i(OUR POSITION?

At BellSouth’s insistence,. the Agreement contains many references to BelijSouth’s
various intrastate and interstate tariffs. | In order to protect theniselves from subsequent
changes to these tariff provisions that may have'a’n undue adi/erse effect, Petitioners have

‘
x,’

agreed to incorporate such taritf provisions only on the condition that subsequent changes
. ¥ l

to such tariff prov1s1ons (whlch cannot be reviewed at this time) will be 1ncorporated into

i

the Agreement only to the e>ttent that they are reasonable nondiscriminatory and not
otherw1se 1neonsxstent with the Agreemlent.l_ The' Ialternatrve (agreeable to Petitioners but
apparently not BellSouth) would be to simply relplace all tariff references with language
that can‘only be amended by mutual agreement of the Parties. In this regard, it is
important to remember that when Petitioriers or(ier something under the Agreenien't, they
are not ordering a tariffed service. When Petitioners want to order a tariffed service, as
opposed to something under this Agreement, they will order pursuant to the relevant
tariff. The Agreement itself is not an agreement to order tarlffed services. [Sponsored by
3 CLECs: M Johnson (KMC), H. Russell (N VX), J Falvey (XSP) )/ ;I"l

WHY IS THE LANGUAGE ITHAT BELLSOUTH HAS PROPOSED
INADEQUATE?

BellSouth’s language is inadequate in that it makes no provision for instances in which a

Party objects to the incorporation of tariff changes into the Agreement that a Party

believes to be unreasonable, discriminatory or otherwise inconsistent with the

52



10

11

12

13

14

15

16

17

18

19

20

21

;
. . i
Agreement. | If BellSouth were to prevail in its position, Petitioners would insist that all

tarift references in the Agreement be replaced.

Moreover, BellSouth fails to acknowledge the nérrow circumstances in which the CLECs

seek to negotiate an amendment: in those instances when the CLECs feel a tariff revision
: ‘ - N
is unreasonable, discriminatory or otherwise inconsistent with the Agreement.

BellSouth’s assertion that the Authority‘has a processjt"or disputing propoged tariff
provisions is inapposite as it does not address thé fact that the services ordered imder the
‘ ’y
Agreement are governed by the Agreement, regardless of whether variéus tarift
provisions are referenced to fill out its terms. (BellSouth also ignores the faclt that the
Petitioners simply do not have the resources to monitor each and every tariff change
BellS(l)utlh qpr‘oposes to make to its nine sets of state tariffs énd to its federal tariffs.)
Petitioners have negotiated with i3ellSouth and instituted this Arbitration so t(hat their
rights ‘will be governed by the temjls and conditions of this Agreement. Nevertheless, the
CLECs ilaye agreed to numerous tariff I‘referencvf'::s throughout the Agreement, larlgely for
the conyenience of BellSouth, subjlect to the conditional language proposed by
Petitioner;. Therefore, where BellSouth makes unreasonable and discriminatory:changes
to such tariffs, those changes should not become lpart of the Agreement, by virtue of the

fact that the Parties had agreed to refer to different tariff terms. /[Sponsored by 3 CLECs:

1

|

M Jof‘mson (KMC), H. Russell (NVX), J Falvey (XSP)]

RESALE (ATTACHMENT 1)

Item No. 17, Issue No 1-1 [Section 3 19] This issue has
been resolved.
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| Item No 18, Issue No 1-2 [Sectzon 11 6 6] Tlus issue has o
been resolved. ; g

NETWORK ELEMENTS (ATTACHMENT 2)

Item No 19, Issue No 2-1 [Section 1 1] This issue has L
been resolved.

ltem No 20, Issue No 2-2 [Section 1.2] This issue has
been resolved. | L

Item No 21, Issue No 2-3 [Sectlon 14 2] This issue has g
been resolved.

: ‘ : !

ltem No 22, Issue No 2-4 [Section 1 4 3]. (4) This issue .
has been resolved. (B) In the event of such conversion, what -
rates should apply? :

-
i ?
PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2-4(B). l.
I
For a conversion of a UNE or Combmatlon (or part thereof) to Other Services or tariffed

BellSouth access services, any non-recurring charges should be as set forth in Exhibit A
of Attachment 2 or the relevant tariff, as appropriate. Since BellSouth has proposed no

charges, no charges should apply. If any charges were to apply, such charges s“h'ould be
. ' |

commensurate with the work required.‘to effectilété the cor;:version (cross conrlté‘pt only,

billing change/records update only, etc.). [Sponsored by 3 CLECs R Collins (}:(‘MC)_. J

Willis (NVX), J. Falvey (XSP)] | ‘

_ . .

WHAT IS THE RATIONALE FOR YOUR POSITION? -

To the extent that a CLECs request a conversion of a UNE (or part thereof) to Other
Services or tariffed services pursuant to Attachment 2, such charge should logically be

included in the rates set forth in Exhibit A of Attachment 2. Exhibit A of Attachment 2
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includes rates for various types of conversions, including CLEC-to-CLEC conversions,

service order conversions, arlld loop/transporlt combination: conversions. Accprdingly,
there is no reason why rates, ‘if any, for converéions of UI\IIEs or Combinations ('or parts
thereof) to Other Services or tariffed services cannot similarly be included in Exhibit A of
Attachment 2. Moreover, any conversion rates included in the Agreement should be
commensurate with the work required to effectuate the conversion (cross connect only,

1

billing change/records update 'only, etc.) and should not be ¢onsidered an opportunity to
price gougcle CLECs by cllargi;lg full NRCS, as th|ough the c‘i;rcuit were being established
as a new circuit or disconnected. [Sponsored by'3 CLECSV R Collins (KMC), 'J Willjs
(NVX), J Falvey (XSP)] | L :

WHY IS THE LANGUAGE TH:AT | BELLSOUTH HAS PROPOSED
INADEQUATE? ' | ’; |

BellSouth"s‘ language is inadequate because it islambiguoug in that it implies tﬁat there
may be other applicable charges not specified in the Agreement. [Sponsqr‘jed by 3

|

CLECs R Collins (KMC), J Willis (NVX), J Falvey (XSP)]

[
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Item No 23, Issue No 2-5 [Section 1.5] (A) In the event
UNEs or Combinations are no longer offered pursuant to, or >
are not in compliance with, the terms set forth in this ;
Agreement, which Party should bear the obligation of p
identifying those service arrangements? (B) What recourse '
may BellSouth take if CLEC does not submit a rearrange or
disconnect order within 30 days? (C) What rates, terms and
conditions should apply in the event of a termination, re-
termination, or physical rearrangements of circuits?

PLEASE S”i‘ATE YOUR PQSITION WITH RESPECT TO ISSUE 2-5(A).

In the event UNEs or Combinations are no longef offered pllrsuant to, or are no longer in
compliance with, the terms set forth in thef Agreement, it should be BellSouth’s
obligati<l)n to identify the specific service arraﬁée?nents thaf 1t insists be transitioned to

Other Services pursuant to Attachment 2. [Sponsored by 3 CLECs M. Johnson (KMC),

H Russell (NVX), J Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION? l' |

BellSouth should be responsible for identifying Iany CLEC service arrangemenfé that it
seeks to transition from UNEs or Combinations to Other Servicies pursuant to Atltachment

2. It is logical that the Party seeking a change under the Agreement should be

1y
1 vt

responsible for 1dentifying such change to the other Party. Any other result WO'l%lld place

. - o
the burden on the Party that does not necessarily think that a service change is desirable

!
or necessary. Consequently, if BellSouth insists that a UNE or Combination be
transitioned to Other Services pursuant to Attachment 2 or tariffed services, it should, at

least, be responsible for identifying such service arrangement to the CLECs. [Sponsored

by 3 CLECs M Johnson (KMC), H Russell (NVX), J Falvey (XSP)]
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WHY 1S THE LANGUAGE THIAT BELLSOUTH HAS PROPOSED
INADEQUATE? : |
BellSouth’s language is inadeciuate because it prc;poses that tne CLEC will be res:i)onsible
for identifying those service arrangem.e“nts that EellSouth believes should no longer be
offered pursuant to the Agreement. If it is BellSou;h that wants the CLEC to transition a
UNE or Combination to Other Services, Bellsouth should notify the CLEC of its request.
It is possible (if not likely) that BellSouth and the CLEC will have differing views as to
which DNES and Combinations should and should not be offered pursuant to the
Agreement. Therefore, BellSouth shonld not rely on the .,.CII;ECs to read its n}ind and
identify service arrangementslfor transition. IP BellSouth nelieves that a CLEC §nould be
transitioning .its service, it should notify the CLEC of its request. The CLECsS, in turn,
and in good faith, will respond to the BellSouth notice and, if required, begin the

i

transmon process in compllance w1th the terms and condltlons of this Agreement.
1

+ [Sponsored by 3 CLECs M Johmon (KMC), H. Russell (NI//\O J. Falvey (YSP)]

HAS BELLSOUTH RECENTLY PROVIDED NEW LANGUAGE REGARDING
THE IMPACT OF THE COURT OF APPEALS F OR THE DC CIRCUIT’S
DECISION IN “USTA II"? I‘ )

Yes. As of this date, the Parties have not negotiated that language and Petitioners have
not agreed to it (nor will they). However, the Parties have agreed that they will dyiscuss a
plan of action for incorporating changes to the Agreement (whether it be to negotiated or

arbitrated provisions). Petitioners reserve all rights to file proposed contract ldnguage

and present testimony on how the post USTA II regulatory framework should be
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incorporated into the Agreement and factor into this arbitration proceeding. [Sponsored
i

by 3 CLECs M Johnson (KMC), H. Russell ﬂVV/\O J Falvey (XSP)]

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2- 5(B) s
|.
If CLEC does not submit a rearrange or dlsconnect order within thirty (30) days,

b

BellSouth may disconnect such arrangements or services without further notice, provided
| ' " | '

. ' . t
that the CLEC has not notified BellSouth of a dispute regarding the identification of
specific service arrangements: as being no longer offered pursuant to, or are not in

complrance with, the terms set forth in the Agreement [Sponsored by 3 CLECs M.
f

Johnson (KMC), H Russell (NV./\O J Falvey (XSP)] o

)

WHAT IS THE RATIONALE FOR YOUR POSITION?
BellSouth should not be able to disconnect any CLEC service arrangement if tlrere is a
dispute as to whether such a service arrangement" should noll'onger be offered purlls:uant to,
or is no longer is in compliarlee with, ‘the termsl‘of the Agreement. BellSouth srr(;uld not
: , "

be able to engage in self-help whereby it disconnects a CLEC service in lrght of a
dispute. The Authority must compel BellSou‘rh to adhere to the Dispute Resolution
provrsionsl of the Agreement. Otherwise, BellSouth’s self-help actions will resultlin harm
to the CLECs’ eusiness as well as harm Tennessee consunlers. [Sponsored by 3 éLECs
M Johnson (KMC), H Russell (NVX), J Falvey (XSP)] I

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE? R
BellSouth’s proposed language would allow 1t to unilaterally disconnect the CLECs’

service arrangements if the CLECs do not submit orders to rearrange or disconnect those

arrangements that BellSouth believes should not be provided pursuant to, or are no longer
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in compliance with, the terms of the Agreement by the thirty-first (31st) cal@hdar day

after the effective date of this Agreement. BellSouth’s proposed language is inadequate

. [

in that it does not address how the Parties will proceed if there is a dispute as to whether a
) ' :

service arrangement should or should not be provided pursuant to the Agreement.

Rather, BellSouth seeks to unilaterally disconnect CLEC service, despite a disi?ute. As

o i
stated above, such result will not only irreparably harm' the CLECs’ business in
" ’ B D E . v .I

’ ! 1“ . .
Tennessee, it will also harm Tennessee consumers, as their service will be impaired, it

not terminated. [Sponsored by 3 CLECs M Johnson (KMC)., H Russell (NVX), J
| . ' by

Falvey (XSP)] R U e :

[ ! i
PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2-5(C). i
i, |

1

For arrangéments that require a re-termi.nation or other physilcal rearrangement of circuits
. , e
to comply with the terms of the Agreément,: non-'recurrir;lé <::harges for the applicable
UNE or cross connect from Exhibit A of Attachment 2 should apply. Disconnect charges
should not apply to services that arev being physically fearranged or re-téﬁilinated.
[Sponsored by 3 CLECs* M. Johnson (KMC), J Willis (NVX),'J. Falvey (XSP)] -
WHAT IS THE RATIONALE FOR YOUR POSITION?
The Agreement should set forth the noh-recurr_ing rate for sluch re-termination, which is
likely to be nothing more than a cross-connect. All relevant rates for UNEs,
Combinations, and related services shc;uld be included in the Agreement, including r;a-
termination. That way, the Parties will be clear as to the charges involved and will be
less likely to engage in billing disputes. Furthermore, there should be no disconnection

charges associated for the physical rearrangement or re-termination of services that are no

longer offered pursuant to the Agreement. The CLECs are not disconnecting a service,
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| [ X
) , , |
!

but rather are rearranging a service that cannot be mamtamed as currently otfered under

the Agreement [Sponsored by3 CLECs- M Johnson (KMC) J Willis (NVX), J Falvey

TR

(XSP)] . ! ' : W "

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED

INADEQUATE? o

BellSouth’s language is inadequate in that it simply states that “applicable diéconnect
: s ' i

I e A ' .

charges will apply to a UNE/Combination that is rearranged or disconnected.” 'Already it

is clear that the Parties have a dispute over what is “appliéable”. BellSouth should not be

able to assess disconnection charges when services are being rearranged or re-terminated

— the services are not being'discomlected. BellSouth provided no persuasive reasons

during negotiations as to why disconnect charges should apply if a UNE or Combination
i i , . at

is converted to Other Services or BellSouth tariffed services. Under such a scenario, the

i

CLECs are not requesting that its service be disconnected, but rather service is being

converted to another type of service because the existing service will no longer be offered
n

once CLECs begin operations under the terms '(‘)f_ the new Agfeement. At bottom, since

the CLECs are not requesting a disconnection, they should not be required to bear the

disconnection charges. [Sponsored by 3 CLECs M Johnson (KMC), J Willis (NVX), J
, R

Falvey (XSP) ]

ltem No 24, Issue No 2-6 [Section 1 5.1]- This issue has
been resolved.
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Item No 25, Issue No. 2-7 [Section 1 6 1] What rates, L
terms and conditions should apply for Routine Network e
Modifications pursuant to 47 C.F R § 51 319(a)(8) and
©(5)? -

PLEASII*IZ STATE YOUR POISITION’,WITH 1RI*IZISPECT "[;‘O ISSUE 2-‘7. ‘: }

If BellSoluﬁh has anticipated such Roﬂiingl Ne;?twdrk Modyifi'xcations and perfor’n'llls them
during nor:mal operations, then BellSouth ShOilld. perforhl such Routine :Network
Modifications at no additional charge and within its standard provisionin‘g ir;téfyals. It
BellSouth has not anticipated a request‘ed or necessary netV\I/ork modification asl%eing a
Routine Network Modification and, as such, has not recovered the costs of suchl Boutine
Network Modifications in the Fates set fc')‘rth in Exhibit A of Attachment 2, the1I1 ]ée:ilSouth
should notify the CLEC of the required Routine Network Modification an;i‘ishould
request that CLEC submit a Service Inquiry to have the w?rk performed. Each' unique
request should be handled as a project on an 'individual case basis. BellSout}; should
provide a TELRIC-compliant price ciuote for the request, and upon receipt of a firm order
from CLEC, BellSouth should perform the Routine Network Modification within a
reasonable and nondiscriminatory interval. [Sponsored by 3 CLECs M. Johnson
(KMC), J Willis (NVX), J Falvey (XSP)]

WHAT ISI THE RATIONALE FOR YOUR POSITION‘.;

Routine Network Modifications generally should already be factored into BeliSouth’s

rates and intervals. The FCC’s rules require that costs associated with Routine Network
Modifications can and should be recovered by BellSouth as part of the expense
associated with network investment, and therefore they should already have been factored

into BellSouth’s TELRIC cost studies. Indeed, the FCC’s rules are very clear that there

may not be any double recovery by BellSouth of Routine Network Modification costs by
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virtue of BellSouth recovering both the cost of the UNE and a new charge for Routine

Network‘Modiﬁcations that already, have been factored ir:lto the UNE rate. ' The FCC’s

[

1

rules are also very clear that the onus is on BellSouth to affirmatively demonstrate that a

requested modification was not contemplated by BellSoluth' as a “Routine Network
Modiﬁc'étion”, and that the costs associated with the requ:'ested modification were not
factored into BellSouth’s TELRIC cost studies in any way Wlllatsoever.
Petitioners’ proposed languagé properl}:/ reduires BellSouth tlo demonstrate that a "
requested modification is not Routine, and ensures tHat the Petitioners will be able to
provision service to new customers as quickly as possible without being delayed by
disputes with BellSouth about whether a particular modification is, in fact, a “Rolut‘ine
o o .
Network Mlodiﬁcation”. To the extent that the requested mO(Iiiﬁcation isa “Routipe
Network M;odiﬁcation” that has not been féctored into BellSouth’s UNE rates, the
language proposed by the Petitioners suggeéts that each such unique request be hapdled
as a project on an individual case basis Once a type of request has been handled %In this
way, it will no longer be considered unique and, subsequent requests for the same type of
modification should be processed expeditiously based on pric;r experience. Petitioners’
proposed language also ensures that the rate BellSouth charées fpr the modification is a

TELRIC-compliant rate and allows the re.questing <’:arrier to dispute the rate prop,c_)lsed by
BellSouth without a delay in provisioning §ervice to the reqdesting carrier’s new -
customer. Accordingly, under the Peti,tioners’ language, BellSouth will be precluc‘ied
from delaying the provisioning of service to end users pending the outcome of any debate

regarding the appropriate characterization of a requested modification, or the appropriate

charges. [Sponsored by 3 CLECs M Johnson (KMC), J Willis (NVX), J Falvey (XSP)]
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HAS BELLSOUTH EVER BILLED YOUR COMPANY FOR ROUTINE .
NETWORK MODIFICATIONS? - |

Not to mly knowledge. It is'my understanding that these mddiﬁcations are done aS a
matter of course and are built in the applicable UNE rates. [Sponsored by 3 CLElle: M
Johnson (KMC), J Willis (NVX), J Falvey (XSP)]

WHY IS THE LANGUAGE THAT' BELLSOUTH HAS PROPOSED

AN

INADEQUATE? . . J

BellSouth’s proposed language is problematic for a number‘o'f reasons. First, I‘Jetitioners
want BellSouth to perform Routine Nletwork Mddiﬁcations as a matter of routine practice
— we do not want to have to issue a reduest that they be performed other than .the LSR
requesting the element. Adding a secondary request in all instances adds unnecessary
complications and potential for delay. Second IBellSouth’s proposed language (t"dr when
it will not seek an additional charge for a(Routme Network Modlﬁcatlon is anahlguous
Petitioners submit that Routine Network Modllﬁcatlons are included in current UNE rates.
: ol

However, they are willing to entertain the concept of an additional charge in the rare and

unanticipated instance that a Routine Network Modification was not anticipated by

[ vy . , e

BellSouth and was therefore not reflected in any way in the cost studies that BellSouth
used 1n. the UNE pricing dockets that resulted in the Authority’s setting of UNE rates.
The ambiguity in BellSouth’s proposed language stems from the fact that it could claim
that it had not anticipated a particular modification even though such a function was
reflected in its cost studies. Third, BellSouth’s language includes an inappropriate “pay
first” provision. Petitioners are willing to pay BellSouth a TELRIC compliant rate for

any Routine Network Modification not previously considered in BellSouth’s current
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UNE rates. However, Petitioners will not agree to. 'pay whatever rate BellSouth ]dlemands
(as would be required under BellSouth’s langualge). So thallt the customer aoes not
experience deiay in getting service, BellSouth should provisipn upon receipt of a firm
order. Any dispute about the approbriate rate can be handle!dl through the nq;‘nlal bill

dispute process and in a manner that does not impact the customer or Petitioner"s ability
] ' 1

to serve the customer. [Sponsored by 3 CLECs M Johnson (KMC), J Willis (N VXx), J

Falvey (XSP) ]
ltem No 26, Issue No 2-8 [Section | 7] Should BellSouth
be required to commingle UNEs or Combinations with any
service, network element or other offering that it 1s obligated
to make available pursuant to Section 271 of the Act?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2-8.

The answer to the question posed i in the issue statement is “YES”. BellSouth should be
: , o \

requlred to “commingle” UNEs or Combmations of UNEs with any service, network

element, or other offering that it is obligated to 'make available pursuant to Section 271 of

!
"y

the Act [Sponsmed by 3 CLECs M Jolmson (KMC), H Russell (NV/\O J Falvev

[ i ! l o

(XSP) ]

i |

WHAT IS THE RATIONALE F OR YOUR POSITION"

[ ' . (.

The Petitioners’ proposed language seeks to ensure that BellSouth will provide UNEs and
. o \

UNE Combinations commingled with services, network elements and any other offering

it is required to provide pursuant to Section 271, consistent with the FCC’s rules, which

do not allow BellSouth to impose commingling restrictions on stand-alone loops and

EELs.
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The FCC has defined “commingling” as the connecting, attaching, or otherwise linking
of a UNE, or a UNE Combination, t(; one or more facilities’ or services that a rg:questing
carrier has obtained at wholesale from an incumbent LEC pl;rsuant to any method other
than unl;urlldling under section‘25l(c)(3) of thé Act, or the combining of a UNE ;or UNE
combination with one or more such wholesale services. Commingling is different from
combinirié (as in a UNE Combinatiop)f In the TRO, the FCC specifically elimirlléted the
temporary commingling restrictions that it hlac'ii‘ édopted and affirmatively clari;f;led that
CLECs are, free to commingle UNEs and combinations of UNEs with services (i‘e, non-
UNE offerihgs), and further clarified that BellSouth is reqqirec} to perform the né’cessary
functions to effectuate such commingling. The FCC has also concluded that Seéiion 271
places requirements on BellSouth tq providef network elements, services and other
offeringé, ;nd those obligati__qns operaté clomple’t:‘elyy Iseparate' and apart from Secti;)n 251.
Clearly, elements provided under Section 271>are providejdvpursuant to a meth|9d other
' ; o P -
than unbundling under section 251(c)(3). Therefore, the FCC’s rules unmistakably
| ~ P
require BellSouth to allow the Petitiopers to Icom'mingle a UNE or a UNE combinatio

with any facilities or services that they may obtain at wholesale from BellSouth, pursuant

e
!

to Sectioﬁ 271. In short, BellSouth’s efforts to isolate — and thereby make useless
Section 271 elements — should be ﬂétl& rejectéd. [Sponsored by 3 CLECs M Johnson
(KMC), H Russell (NVX), J Falvey (XSP)]

WHY ‘IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE?

BellSouth interprets the FCC’s rules as providing no obligation for it to commingle

UNEs and Combinations with elements, services, or other offerings that it its required to
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provide ‘to CLECs under Section 271. BellSouth’s language turns the« FCC’s

commmglmg rules on their head and notllung in thel FCC’s rules or the TRO SL;rl)ports its
interpretation. In fact, the FCC specifically rejected BellS'outh's creative but é;roneo;xs
interpretation of the TRO (including paragraph 35 of the errata to the TROl) when it
concluded thlat CLECs may commin?gle UNEs or UNE combinations with fa;:ilities or

services that a it has obtained at wholesale from an incumbent LEC pursuant to any

method other than unbundling under section 251(c)(3) of the Act. Services obt'ai“ned from

BellSouth pursuant to Section 271 obligations are obviously obtained from BellSouth

pursuant to a method other than Section' 251(c)(3) unbundling, and therefore. are not

subject to any restrictions on commmglmg whatsoever. The Authorlty should therefore
1 L 1 Pty ,,.,

reject BellSouth’s proposal as antlcompetltlve and unlawful. [Sponsor ed by 3 CLECs

M Johnson (KMC) H Russell (NVX), J Falvey (XSP)]

[

ltem No. 27, Issue No 2-9 [Section 1 8 3] When
multiplexing equipment is attached to a commingled circuit,
should the multiplexing equipment be billed per the
Jurisdictional authorization (Agreement or tariff) of the | TR
lower or higher bandwidth service?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2-9.

When multiplexing equipment (equipment that allows multiple voice and data ::streams
and signals to be carried over the same channel or circuit) is attached to a commingled
circuit, the multiplexing equipment should be billed from the same jurisdictional
authorization (Agreement or tariff) as the lower bandwidth service (which i most cases
will be a UNE loop). [Sponsored by 3 CLECs M Johnson (KMC), H Russell (NVX), J.

Falvey (XSP)]
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WHAT IS THE RATIONALE FOR ,YOUR POSITION?
If a CLEC requests a commingled circuit in which multiplexing equipment is attached
{ ' § EETERTD

then the multiplexing equlpment should be billed at the lower bandwidth of serv1,ce ~ie,
per the jurisdiction of the loop if a loop is attached or per the lower bandwidth tra:nsport,
if the circuit involves commingled transport links. It is my understanding t};at t‘h'e FCC
held, in the TRO, that the definition of local loop includes multiplexing equipmenAt (other
than DSLAMS) Therefore, the mult1plexmg should be at UNE rates when a UNE loop is
part of the circuit. At the very least, the CLECS — as the Party ordering and paying for
the service — should be able to choose whether it wants to purchase multiplexing out of
the Agreement (connected to a UNE) or out of a BellSouthi tariff. [Sponsored by 3
CLECs M. Johnson (KMC), H Russelll (NVX), J Falvey (XSP) ]l

WHY | IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE? T :.l , .
BellSouth’s proposed language proyides that whén multiplexing equipment is attached to
a commingled circuit, the multiplexing' equipment will be billed from the same
jurisdictional authorization (agreement or tariff) as the higher bandwidth service. The
problem with this language is that, in ya commingled circuit incorporating a DS1 UNE
loop and DS3 special access transport (the most common kind of commingled circuit we
expect to see), the multiplexing element Iwould get billed at special access r'ates even
though it is by definition part of the loop UNE. On a commingled circuit involving DS1

UNE trénsport and DS3 special access transpbrt, it is not clear what jurisdiction the

multiplexing would be billed from. Such a lack of clarity can only lead to unnecessary
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disputes. [Sponwrea’ by 3 CLECs M Johnson (KMC), H. Russell HVV/\Q J Falvey

ot

(XSP)]

Item No 28, Issue No 2-10 [Sectzon 194] Tlus issue
has been resolved .

Item No 29, Issue No 2- 11 [Section 2 1.1] This issue has
.| been resolved. S l

Item No 30, Issue No 2-12 [Section 2.1 1 1] Should the
Agreement include a provision declaring that facilities that
ternunate to another carrier’s switch or premises, a cell cite,
Mobile Switching Center or base station do not constitute »
loops? '

PLEASE STATE YOUR POSITIQN WITH RESPECT TO ISSUE 2-12.
The answer to the question posed in the( ]issue statement is “NO”. The Agre'emerylit should
not include a provision declaring that fagilities“terminating to another carrier’s switch or
premises, a cell site, Mobile Switching Center, or base station do not c'onstit'ute loops.
Such a provision would be inconsistent with the FCC’s TRO. [Sponsored by,'.3. CLECs.
M. Johnson (KMC), H' Russe{l (NVX), J Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?
.

There is no basis to add BellSouth’s expansive g]oss to the what the FCC has had to say
with respect to what is and is not a loop. The FCC has never limited the ave;il:ellbility of
loops according to the type or location of the éus&;mer that uses it. Thus, EellS%uth may
not unilaterally restrict facilities based on the type of customer served or the location of

that customer. Thus, 1f a Petitioner requests a UNE Loop for the purpose of serving
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another carrier, including a cellular Provider, and that facility is what the FCC considers
to be a UNE Loop and will be used' m acqg;danqe with FCC.ru‘Ies, BellSouth should be
required to provide it on an unbundled basis. [Sponsored by 3 CLECs M Johnson
(KMC), H'Russell (NVX), J. Falvey (XSP)]

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE?

BellSouth has recently proposed new language that addresses Isome of the inadequacies
identified previously by the Peti_tioners.‘ The. Partjes are currently considering a redlined
version of éhat language. [Sponsored by 3 CLECs' M Johnsonl (KMC), H Russé‘ll‘l; (NVX),

J Falvey (XSP)]

Item No 31, Issue No 2-13 [Section 2 1.1.2] Should the
Agreement require CLEC to purchase the entire bandwidth
of a Loop n all situations?

PLEASE STATE YOUR POSITION WITH ‘ll‘(E:SPECT TO ISSUE 2-13.
.
The answer to the question posed in the issue statement is “NO”. Petitioners s‘h‘ould not
be required to purchase the entire bandwid,th of a Loop, in caées where Applica{l}a‘le Law
permits line sharing, line splivtting, or the ab'ility of a customer to retain BellSouth‘xDSL-
based services while purchasing voice serves from a’CLEC using a UNE loop.
[Sponsorec{ by 3 CLECs M Johnson (kMC), H Iéussell (NVX), J. Falvey (XSP) /
WHAT IS THE RATIONALE FOR YOUR POSITION? )
Petitioners’ proposed language iﬁ Section 2.1.1.2 merely seéks to retain whate\;er rights

CLECs presently enjoy with respect to loop access, including the right to obtain a portion

of loop bandwidth so that voice-grade services may be provided by one carrier and other
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services, such as xDSL-based transportvservices mlay be pr;)vided by another. vThus, to
the extent that Applicable Law (including state 1aw) permits CLECs to continue to order
line sharing, engage in line splitting or other:arrangementls whereby alcus.to‘rlner may
choose to retain BellSouth-provided xDSL-based transport services, Petifionérs" wish to
preserve these rights in the Agreement. In sum, Petition;:;s’ proposed language does
nothing more than ensure that the Agreer'nent explicitly affords them the loop unbundling
rights already granted to them by regulatory authorities and non-discriminatory treatment
vis-a-vis other carriers. [Sponsored b); 3 CLECs M Johnson (KMC), H Russe}l (NVX),
J Falvey (XSP)] . .

WHY IS THE LANGUAGE | THAT BELLSdUTH HAS PROPOSED

INADEQUATE? o ‘ . | .
BellSouth’s has proposed language that; will provide Petitioners with a portion of a loop’s
' » :
bandwidth only upon separate agreeﬁqéhi of the P|arties. BellSouth refuses to inélprporate
language requiring it to comply with Applicable La"w. This position is unreasbn‘at‘)le, as it
would force Petitioners to secure BellSouth’s agreement in order to obtain tﬁe shared
UNE loop options already guaranteed Ithem' by APplicable Lél\)v. Moreover, Bezll'lSOuth’s
proposed language simply introduces .hﬁ;lecé;sary‘énlbiguity into the Agreement’, i)ecause
it would not be explicit as to the loop uhbundliqé parameters with which BellSouth must
comply. It is not commercially reasonable o use ambiguous terms in any contract where
more specific language is available. [Sponsored ‘by 3 CLECs M Johnson (WC)’ H
Russell (NVX), J Falvey (XSP)] |

WHY IS ISSUE 2-13 APPROPRIATE FOR ARBITRATION?
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BellSouth’s position statement states thatijssue 2-13 should not even be includg‘d in this
Arbitration because “it involves a request by the CLECs thatl is not encompglssed” ip
Section 2510f the 1996 Act‘. This statement is incorrect. Regardless of whether the
shared use ‘Iof a UNE loop 1s mandated under Section 251 or state law, this issue plainly
involves a dispute over and related to loog unbundlmg which is clearly encompéssed by
Section 251. Moreover, this issue goes c}irectly to ensuring that BellSouth’s practices are
just and reasonable, an issue which is alwéys within the jurisdiction of this Authority.
Finally, loop unbundling is a separate checklist item under Section 271, and tli‘us this

Authority retains the authority to set rules and policy for its provisioning. In fact, it was

on this ground that the North Carolina Commission arbitration panel “récently

recommended rejection of BellSout‘h:.s‘ similar argument with respect to dnbundled
switching. For these reasons, Issue 2-13 is properly before this 'Authority'.:‘ [Spqn‘sored by

3 CLECs M Johnson (KMC), H Russell (N VX), J Falvey?XSP)]

s i [ i
"r-': AL . ' Cog
o ' ' B
i v|'

Item No 32, Issue No 2-14 [Sections 212,2121,2122)]
This issue has been resolved.

Item No. 33, Issue No 2-15 [Section 2 2.3]. Is unbundling
relief provided under FCC Rule 319(a)(3) applicable to
Fiber-to-the-Home Loops deployed prior to October 2,
2003?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2-15.

The answer to the question posed in the issue statement is “NO”. The unbundling relief
provided under FCC Rule 51.319(a)(3) is only applicable to Fiber-to-the-Home Loops
deployed on or after October 2, 2003 (the effective date of the FCC’s TRO). [Sponsored

by 3 CLECs M. Johnson (KMC), H Russell (NVX), J Falvey (XSP)]

71



10
11
12
13
14
15
16
17
18
19

20

21
22

23

WHAT IS THE RATIONALEV FOR YOUR PQSITION?
Petitioners have proposed language that ﬁrst cites to FCC Rule 51.319(a')(3), settling forth
BellSouth’s obligation to unbundle‘Fibell-‘to-the—Home (“FTTH”) loops,I and tklleln states
that any unbundling relief adopted by thel FCC for ETTH loops is applicable only 'to loops
deployed after the effective date of thé FCC’s TRO. This language complorts'exactly
with the FCC’s express distinction between existing FTTH loops and newl}i-déployed

. . .
FTTH, or so-called “greenfield” FTTH loops. Moreover, there is nothing in the TRO that

supports retroactive application of the relief granied or some other cut-off date for “new”

, [
Li

network deployment. Accordingly, Petitioners’ language simply preserves access to the

1
!

FTTH lobps to which federal law entitles them. '[;Sponsored l?y 3 CLECs: M f/ohnson
(KMC), H lRussell (NVX), J Falvey (XSP)] - L . :if:
WHY IS THE LANGUAGE | ‘THAT - BELLSOUTH HAS . PR())Tll’OSED
INADEQUATE? - H
BellSou'th has offered language that' Ireferences FCC Rule 51.319(a)(3) without
elaboration or explanation. It refuses to accept Petitioners’ language rega‘rgi;ing the
‘ N
effective d%lte of the TRO. This position is inappropriate because it does not rlnzllke clear

that FTTH unbundling relief will not apply to loops already deployed, which is the result

that the FCC demonstrably intended by culling out “greenﬁéld” loops for unbundling

! ol

relief. BellSouth’s proposed language is thus incomplete, rendering the Agreement

vague and ambiguous.

In its position statement, BellSouth asserts that the FCC’s finding on FTTH loops was
not “contingent upon a deployment date”, and thus presumably affects all FTTH loops

immediately, without limitation. That position is unfounded. FCC orders are presumed
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FCC rules require that unbundled network elements be provisioned at forward-looking,
. Y ' ”
cost-based .rates (1¢, TELRIC). Accordingly, all facilities and work inv{)lved in
: | O . .

' N

provisioning, maintaining and repairing UNEs, including 160ps, must be priced at
R N ! ¢

TELRIC-compliant rates. When testing and dispatch is requested in order to ensure that
1’ ‘ \

the lbop that a Petitioner pays for actually works, such services should be perforh1ed at

TELRIC-compliant rates. o o 1

The result is no different when the issupe is framed “when no trouble is ultimatéliy found
to exist.” Line testing, especially in response to a customer complaint, is a necessary
function of provisioning UNEs and UNE Combinations. If noltrouble is actually found,
Petitioners are willing to compensate BellSouth at TELRIC compliant rates. [S;,Jo(nsoréd
by 3 CLECs M. Johnson (KMC), J Willis (NVX), J. Falvey (XSP)] |

t

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE? e K

BellSouth’s proposed language states that the rates applicablé to testing and di|spatching
service for local loops will come from its various'[tariffs. The first tariff is the BellSouth
FCC Tarilff Number 1. The rates contained in that tariff, however, were not set by a state
commission under TELRIC principles.l BellSouth’s language also refers to its GSST
tariffs in Alabama, Kentucky, Louisiana, Mississippi, Tennessee, Florida and North
Carolina. Finally, BellSouth states that testing and dispatch rates in South Carolina and
Georgia will be in the Non-Regulated Services Pricing tariffs for those states. These state

tariffs are also an inappropriate source, as they were not derived for use in connection

with UNE provisioning. In fact, these tariffs set prices for BellSouth residential retail

74




10

11

12

13

14

15

16

17

18

19

20

21

23

‘ Vye s . . - . . o
services. "It is not appropriate for an incumbent to charge retail rates for the wholesale

t
o
. °

provisioning of network elements. . '

| ! ,"" L P g
. " i ] i

: , e

L I R

The followmg example 1llustrate why BellSouth S proposed rate language is 1mproper
In Tennessee, BellSouth would charglel $28.00 for a 15-mmute fraction of a premrse visit
and $1.1.‘O'O for every 15-mihute tractron thereatter Accorornély an hour wor'l:: premise
charge would be $61.00, c-ompared vtlit‘hl IBellSouth’s Tennessee per month retaii rates for
basic service that range from $7I.67 for residential in Group 1 to $39.7t) for busrness in
Group 5. On their face, these drspateh chargels 51gmﬁcantly undercut Petltloners' ablhty
to compete effectively. Accordmgly, BellSouth 's proposed prrcmg languagel tor loop

1

service drspatch should be 1ejected in favor of terms that e)\phcrtly provide for TELRIC-

N ; ' 1l
compliant prrces [Sponsored by 3 CLECs M Johnson (KMC) J. Wzllls (NVX) J
Falvey (XSP)] o
PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2-17(B). &+
TELRIC-'compliant rates to be approved by the Authority and incorporated in E;xhibit A
of Attachment 2 should apply to testing and dispatch performed by BellSoluth in‘response
to a CLEC trouble report which mcludes fllncorrect or 1ncomplete 1ntom1at10n
[Sponsored by 3 CLECs* M. Johnson (KMC) J Willis (N VX) J Falvey (XSP)]‘ x
WHAT IS THE RATIONALE FOR YOUR POSITION"
As explained above w1th.respect to Issue 2-17(A), all rates that apply to the ordering,
provisioning, maintenance and testing of UNEs must be priced at TELRIC. There is no
reasouable basis to alter this rule in the event that a particular loop requires a dispatch

more than once. [Sponsored by 3 CLECs M Johnson (KMC), J Willis (NVX), J Falvey

(XSP)]
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WHY IS THE ‘LANGUAGE ''THAT ' BELLSOUTH HAS ' PROPOSED
' ' L ey ' ’11“ '

INADEQUATE? | S ' r

BellSouth’s proposed language is inadequate because instead of referencing TELRIC-

!

compliant rates it again references its FCC Tariff No. 1 and various state tariffs for the

dispatch rates that apply in the event multiple dispatches are needed due to “incorrect or
: , R
incomplete information”. These tarifted rates are not lawful in the context of UNEs and

are anticompetitive in the wholesale context. Further, in the context of this.sub-issue,

they appear to be blatantly punitive., BellSouth has not explained what “incorrect or

incompleté information” means, or ho‘w it is to be determined :in practice. For example,
what type of error would rise to the level of “incompletg”? Who woulcii decide?
BellSouth’s position on this issue is ambiguous. It could be that BellSouth would deem
every multiple-test situation as “due to incorrect information” that is subject to elxpensive
tariffed rates as opposed to TELRIC rates. ‘This result would of course contravene settled
unbundling law and policy, as it would impose improper costs on UNE access. For these
reasons, the Agreement should state that TELRIC compliant ratles for testing UNE Loops
will applly. in the case of additionall dispatch caused by irllcomplete or irllrcorrect
information. [Sponsored by 3 CLECs: M Johnson (KMC), J Willis (NVX), J"‘Falvey

(xXsp)] R |

Item No. 36, Issue No 2-18 [Section 2.12 1] (4) How
should line conditioning be defined in the Agreement?
(B) What should BellSouth’s obligations be with respect to
line conditioning?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2-18(A).
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to become law, and affect substantive rights, on their effective date. That legal truism

does not have to be expressly stated in every FCC rule. Accordingly, the FTTH rules can

apply only to facilities installed after the order’s effective date. In addition, and more

importantly, both the FCC Rules and the TRO expressly parse out “new builds”, or

“greenfield” fiber loops and state that they are subject to unbundling relief. As'a matter

]

of logic, then, FTTH loops that are not new must continue to be unbundled. BellSouth’s

reliance on the lack of a “deployment date contingency” in the FCC’s decision is
therefore misplaced. Petitioners’ more comprehensive language should therefore be
adopted. [Sponsored by 3 CLECs M Johnson (KMC), H Russell (NVX), J Falvey

(Xsp)] . o 2

Item No. 34, Issue No 2- 16 [Sectzon 2.33] Thls issue has
been resolved.

Item No 35, Issue No 2- 17[Secfzons 24 3 2.44] (4) What
rates should apply to te.sfzng and dispatch performed by
BellSouth in response to a CLEC trouble report when no
trouble is ultimately found to exist?

(B) What rate should apply when BellSouth is )eqm/ ed to
dispatch to an end user location more than once due to
incorrect or incomplete information?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2-17(A).Il:
TELRIC-compliant rates to be approved by the Authority and incorporated in E;(hibit A
of Attachment 2 should apply to testing and dispatch performed by BellSonth in response
to a CLEC trouble report and in order to conﬁrln the workin'g status of a UNE Loop.
[Sponsored by 3 CLECs M. Johnson (KMC), J Willis (NVX), J Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?
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Line Conditioning should be defined in the Agreement as set forth in FCC Rule 47 CFR

51.319 (a)(1)(iii)(A). [Sponsored by 3 CLECs M Johnson (KMC), H. Russell (NVX), J.
!

Falvey (XSP)] S | h

WHAT IS THE RATIONALE FOR YOUR POSITION? .‘

Petitioners’ language incorporates by reference FCC Rules 51.319(a)(1)(1i1) — the Line
Conditioning rule — and 51.319(a)(1)(iii)(A) — the definition of Line Conditio;ling —
to describe BellSouth’s obligations. This language sets forth, in a simple yet precdivse way,

what BellSouth should be able and willing to provide to Petitioners within the

Agreement. This language does not prc;vide Petitioners with anything more than’what the
FCC rules prescribe. [Sponsored by 3 CLECs. M Johnson (KMC), H Russell (N VX), J
Falvey (XSP)] | |
!

WHY IS THE LANGUAGE - THAT BELLSOUTH HAS PROPOSED
INADEQUATE? |

BellSouth’s language is inadequate because it provides an extensive definition of Line
Conditioning that refuses to réfé:rence or incorporate the applicable FCC Rule
51.319(a)(1)(iii). Petitioners are not ipterested in BellSout‘h’s rewriting of the rule which
conflates BellSouth’s Line Conditior;ing obligations with its Routine Network

Modification obligations. The FCC has rules that govern each. Line Conditioning is not

limited to those functions that qualify as Routine Network Modifications.

BellSouth’s position statement demonstrates the analytical errors in its contract language,
as we have explained. It states that Line Conditioning should be defined as “routine
network modification that BellSouth regularly undertakes to provide xDSL services to its

own customers”. This position does not comport with FCC Rule 319. “Routine network
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services. It is not appropriate for an incumbent to charge retail rates for the wholesale

1
v

provisioning of network elements.

I o . 1
t

The following example illustrate wily Béllsloﬁ.fll’ls proposéd réée language is impropér.
In Teme§see, BellSouth would chargé $28.00 for a 15-minute fraction of a prel‘n“ise visit
and $1 1.:00 for every 15-minute fréc;tibll thefeléftér. Accofdingly an hour work:-lpremise
charge would be $61.00, compdred with BellSouth’s Tennéssee per month retail fates for

basic service that range from $7.67 for residential in Group 1 to $39.70 for busi;less in

Group 5. On their face, these dispatch chargels significantly undercut Pétitioners,’ ability

i

to compete effectively. Accordingly, BellSouth’s proposed pficing language: for loop

! '

1 f ‘]
service dispatch should be rejected in favor of terms that explicitly provide for TELRIC-

!
i

compliant prices. [Sponsoréd by 31:&.[‘ECS' M | Johnson (KMC), J Willis (NVX) J
Falvey (XSP)] I ;
PLEASE STATE YOUR POSITION 'WI"l“Il{ RESPECT TO ISSUE 2-17(B).
TELRIC-compliant rates to be approved by the Authority and incorporated in Exhibit A
of Attachment 2 should apply to testing and dispatch performed Iby BellSouth in response
to a CLEC trouble report | whicﬁ include’s' incorrect olr incomple'te infpyrmation.
[Sponsored by 3 CLECs M. Johnson (KMC), J Willis (NVX), J Falvey (XSP)] |
WHAT IS THE RATIONALE FOR YOUR POSITION?

As explained above with respect to Issue 2-17(A), all rates that apply to the ordering,
provisioning, maintenance and testing of UNEs must be priced at TELRIC. There is no
reasonable basis to alter this rule in the event that a particular loop requires a dispatch
more than once. [Sponsored by 3 CLECs M Johnson (KMC), J Willis (N VX),VJ. Falvey

(XSP)]
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modification” is not the same operation as “Line Conditioning” nor is xDSL service
identified by the FCC as the only service deserving of properly engineered loops.
Neither BellSouth’s position nor its conttatt language complies with the law. The FCC

created and kept two separate rules to govern these distinct forms of line modification,

i ' Lo . Al

and the Agreement must reflect thi‘s FCC decision. BellSouth’s propo'sa! would
effectively nullify one of those rules. l;etiti;)ners; language should therefore be adopted.
[Sponsored by 3 CLECs M. Johnson (KMC), H. Russell (NVX), J Falvey (XSP) ]3
PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2-18(B). ‘-
BellSouth should perform Line Conditioning in accordance With FCC Rule 47 CFR
51.319 (a)(1)(iii). [Sponsoréd by 3 CLECs M Johnson (KMC), H. Russell (NVX), J

Falvey (XSP)]

)
'
3

WHAT IS THE RATIONALE FOR YOUR POSITION? .

' .
i

Petitioners’ request only that the Agreement and BellSouth’s obligations thereunder

' i

comport with federal law. Petitioners are unwilling to accept BellSouth’s attempt at
1 . [ . .
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modification” 1s not the same operation as “Line Conditioning” nor 1s xXDSL service
identified by the FCC as the only service deserving of properly engineered loops
Neither BellSouth’s posttion nor its contract language complies with the law The FCC

created and kept two separate rules to govern these distinct forms of line modification,

\

and the Agreement must reflect this FCC decision  BellSouth’s proposal would
effectively nullify one of those rules Petitioners’ language should therefore be adopted

[Sponsored by 3 CLECs M Johnson (KMC), H Russell (NVX), J Falvey (XSP)]

1,9 !

PLEASE STATE YOUR POSITION YVITH RESPECT TO ISSUE 2-18(B).
BellSouth should perform Line Conditioning 1n accordance with FCC Rule 47 CFR

51319 (a)(1)(m1) [Sponsored by 3 CLECs M Johnson (KMC), H. Russell (NVX), J

'

Falvey (XSP)]

1}

WHAT IS THE RATIONALE FOR YOUR POSITION? ‘

Petitioners’ request only that the Agreement and BellSouth’s obligations thereunder

t

comport w;th federal law Petitioners are unwilling to accept BellSouth’s attempt at
diluting 1ts obligations by effectively elllrlll;;atlng Line Condm‘omng obligations that the
FCC left 1in place [Sponsored by 3. CLECs M Johnson I(KMC), H Russel{ {N VX), J
Falvey (XSP)]

WHY IS THE LANGUAGE ' THAT BELLSOUTH HAS PROPOSED
INADEQUATE? ) |
BellSouth’s language 1s inadequate for the same reasons discussed previously with
respect to 1Issue 2-18(A) BellSouth’s proposed language mappropriately attempts to limit

its Line Conditioning obligations For its position statement, BellSouth essentially re-

states the same position 1t provided for Issue 2-18(A) That 1s, BellSouth will only
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FCC rules require that unbundled network elements be provisioned at forward-looking,
1 1] ) . ”
cost-based rates (1e, TELRIC) Accordingly, all facilities and work mvolved

provisioning, maintaining and repalrlr;g UNEs, including loops, must bc? priced at
TELRIC-compliant rates When testing and d;sp;tch 1S requesl[ed n order to el‘lsiure that
the loop T[hat a Petitioner pays for acu;ally works, such services should be performed at
TELRIC-cdmpllant rates ,

J
The result 1s no different when the issue 1S framed “when no trouble 1s ultlmateliy found
to exist ” Line testing, especially 1n response to a customer complaint, 1s a necessary
function of provisioning UNEs and UNE Combinations If no trouble 1s actually found,
Petitioners are willing to compensate BellSouth at TELRIC comphant rates [Sg)onsoréd
by 3 CLECs M Johnson (KMC), J Willis (NVX), J Falvey (XSP)] ,
WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE? S
BellSouth’s proposed language states that the rates apphcablel lto testing and d1§patclllng
service for local loops will come from 1ts various tarifts The first tariff 1s the BellSouth
FCC Tarnff Number 1 The rates contained 1n that tariff, however, were not set by a state
commission under TELRIC principles BellSouth’s language also refers to its GSST
tariffs in Alabama, Kentucky, Louisiana, Mississippl, Tennessee, Florida and North
Carolina Finally, BellSouth states that testing and dispatch rates in South Carolina and
Georgia will be 1n the Non-Regulated Services Pricing tariffs for those states These state

tariffs are also an nappropriate source, as they were not derived for use in connection

with UNE provisioning In fact, these tariffs set prices for BellSouth residential retail

74




10

11

12

13

14

15

16

17

18

19

t

perform Line Conditioning as a “routine network modlﬁcatlon’;, 1n accordance with Rule
51 319(a)(‘1 )(11), to the extent that BellSouth would do so for its own XDSL customers
For the réasons I have explained, this position 1s mentless First, to discuss “routine
network modlﬁcatloﬁ” as occurring under Rule 51 319(a)(1)(11) 1s simply wrong that
term does not appear anywhere in Rule 51 319(a)(1)(11) S_éco_nd, 1t 1s not permissible
under the rules for BellSouth to perform Line Conditioming only when 1t would do so for
itself The FCC has placed no such 11m1ta§10n on Line Conditioning Third, BgllSouth’s
repeated insistence that Line Conditioning 1s on'ly for xDSL services contravenes Rule
51 319(a)(1)(1m), which 1s absolutely neutral as to the services that can be prov;(‘i‘ed over

conditioned loops The Agreement shoﬁld‘accurately reflect BellSouth’s obligations as to

Line Conditioning, and therefore should include Petitioners’ language on that‘ matter,

v '

which references the FCC’s governing rule  [Sponsored by 3 CLECs M Johnson

(KMC), H Russell (NVX), J Falvey (XSP)]

Item No 37, Issue No 2-19 [Section 2 12 2] Should the
Agreement contain specific provisions limiting the
availability of load coil removal to copper loops of 18,000
feet or less? ' L \ ,

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2-19.

! H \
The answer to the question posed in the 1ssue statement 1s “NO” The agreement should

not contain specific provisions limiting the availability of Line Conditioning (in this case,
load coil removal) to copper loops of 18,000 feet or less in length [Sponsored by 3
CLECs R Collins (KMC), J. Fury (NVX), J Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?
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Petitioners . will not agree to language that provides them no nght to order Line

! ' ! i i
Conditioning (in this case, load coil removal) on loops that are longer than 18,000 feet

oM

Nothing 1n Applicable Law would support such a limitation Petitioners are entitled to

o \ " !

obtain loops that are engineered to support whatever service we choose to provide In
refuslmg to condition loops (in this case,l load coil removal) over 18,000 feet n length,
BellSouth may preclude Petltlonérs from providing innovative serv1ées to a silélmﬁcant
number ot'“' customers In unreasona‘bl)lz atlter;lptlng to restrict 1ts ‘Lme C011(’1}t10n1r;g
1

obllgatlons:, BellSouth 1s attempting to dictate the service that Petitioners may pr'ov1de by
limiting those services to those that B'ellSol,uth chooses to provide This result 1s contrary
to the 1996 Act, 1s anticompetitive, and may deprive Tennessee consumers of innovative
services that CLECs may choose to provide and that BellSouth would prefer not to
[Sponsored by 3 CLECs R Collins (KMC), J Fury (NVX), J Falvey (XSP)]

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED

INADEQUATE? | o
BellSouth ‘has proposed language stating that 1t *“will remove load coils only on copper
loops and sub loops that are less than 18,009 feet 1n length” as a matter of course,|but that
it will remove load coils on longer loops only at the CLEC’s request and at thé: rates 1n
“BellSouth’s Special Construction Process contained in BellSouth’s FCC No 2” This
languagé 1s unacceptable First, 1t has no basis in Applicable Law Nothing in afly FCC
order allo“‘/s BellSouth to treat Line Conditioning 1n different manners depending on the
length of the loop Second, BellSouth’s imposition of “special construction” rates for

Line Conditioning 1s inappropriate As Petitioners have explained with respect to several

1ssues 1n this arbitration, the work performed in connection with provisioning UNEs must
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A.
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\

be priced at TELRIC-compliant rates BellSouth’s special construction rates are not
[ \ '

TELRIC compliant Indeed, BellSouth’s Tarlff FCC No 2 does not mclude rates for
Line Conditioning, but rather hsts the charges 1mposed on specific carriers for hangmg or

burying cable, adding UDLC facilities, and the like Petitioners therefore do not know

i

what rates they would pay for Line Condmomng under this section Such amblgulty 1S

unacceptable Accordingly, the Agreement should state that TELRIC- comphant rates

N NYELE bt ! |

shall apply to Line Conditioning for loops over 18,000 feet 1n length For all these

1

reasons, BellSouth’s language should be rejected [Sponsor ed by 3 CLECs R Collins

v

(KMC), J Fury (NVX), J Falvey (XSP)]

ARE YOU CURRENTLY CONTEMPLATING THE DEPLOYMENT OF

1

TECHNOLOGIES THAT MIGHT REQUIRE THE TYPE OF LINE
CONDITIONING THAT BELLSOUTH| SEEKS TO EXCLUDE FROM THE
AGREEMENT? | |
Yes We are currently exploring at least two technologies designed to derlve additional

1
'

bandwidth from “long” loops One 1s called “Etherloop” which should work on loops up

i

to 21,000 feet 1n length and another 1s called “G HDSL Long” which should work on

loops up to 26,000 feet in length [Sponsored by 1 CLEC J Fury (NVX)]

Item No 38, Issue No 2-20 [Sections 2 12 3, 2 12 4] Under
what rates, terms and conditions should BellSouth be
required to perform Line Conditioning to remove bridged
taps?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2-20.
Any copper loop being ordered by CLEC which has over 6,000 feet of combined bridged

tap will be modified, upon request from CLEC, so that the loop will have a maximum of
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6,000 feet of bridged tap This modification will be performed at no additional charge to

CLEC Line Conditioning orders that require the removal of other bridged tap’should be

i

performed at the rates set forth in Exhibit A of Attachment 2 [Sponsored by 3 CLECs

R Collins (KMC), J. Fury (NVX), J Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?

o

Petitioners seek to ensure that BellSouth will, at their request, remove bridged tap from

loops as necessary to enable the loop to carry Petltloners’ choice of service Ftladeral law
provides, without limitation, that CLECs may request this type of Line C‘o'r;dltlonmg,
insofar as they pay for the work required based on TERLIC-compliant rates Petitioners’
language comports exactly with these parameters, stating simply that tl;ey may‘ fequest
removal of bridged tap at the rates already provided in the Agreement, excepting bridged
tap of more than 6,000 feet, which the parties agree should be removed without charge
Petitioners have the right to provide the service of their choice, and to obtain loops that
can carry those services The Authority should reject BellSouth’s attempt to hmit CLEC
service offerings to those BellSouth also chooses to provide [Sponsored by 3 CLECs R
Collins (KMC), J Fury (NVX), J Falvey (XSP)]

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROl;OSED

Vi
i

INADEQUATE? -
BellSouth’s proposed language would require 1t to remove only bridged tap “t}:lat serves
no network design purpose;’ and 18 bc?tween “2500 and 6000 feet” This language
substantially restricts Petitioners’ ability to obtain loops thatl are free of brldgje:c‘ix:tap, n

two ways First, 1t leaves entirely to BellSouth’s discretion which bridged tap “serves no

network design purpose”, which 1s an arbitrary and unworkable standard Moreover, 1t 1s
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not for BellSouth to unilaterally roll-back its federal regulatory obligations Second,
i Vb o i il

BellSouth’s language precludes the removal of bridged tap that 1s less than 250|0 feet 1n
[N Ay ! B

length, which may significantly impair the provision of lngh’-speed data transmission
Nothing 1n federal law supl;orts a refusal to remove bridged tap, regardless of the length
of or their location on the loc;p BellSouth’s language would have the effect of depriving
consumers of competitive choice of service, and would improperly gate Petitioners’ entry

into the broadband market This proposal 1s unlawful, anticompetitive, and should be

rejected

BellSouth makes two points 1n its position statement that require comment  First,
BellSouth claims that removing bridged tap that either “serves no network purpos'e” or 1s
“between 0 and 2500” feet constltut]e‘s “creation of a superior network” This position 1s
, i
flatly incorrect, as the FCC has expressly held that Line Conditioning does notlresult ina
“superior network” Rather, 1t 1s the work necessary to ensure that existing loops can
support the services that a CLEC 'chooses to provide BellSouth 1s not buillding a
“superior network” 1n this instance, 1it 1s merely modifying 1its existing ﬁetwork
Moreover, removing bridged tap pursuant to the CLEC’s request 1s absolutely feqwred
by Rule 51 319(a)(1)(1n) (Line Conditioning) Second, BellSouth states that th1§jlssue 1S
“not appropriate for arbitration” because 1t somehow nvolves “a request by thé 'CLECs
that 1s not encompassed within Section 2517  Yet, the FCC established the Line
Conditioning rule under 1ts Section 251 authority Accordingly, this 1ssue 1s squarely

within this Authority’s jurisdiction [Sponsored by 3 CLECs R Collins (KMC), J Fury

(NVX), J Falvey (XSP)]
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Item No 39, Issue No 2-21 [Section 2 12 6] This issue has
been resolved. ! o

4

Item No 40, Issue No 2-22 [Section 2 14 3 1 1] This issue C
has been resolved.

Item No 41, Issue No 2-23 [Sections 21622, 2162 3 1-3,
216237-12] Issues 41(A), 41(B), 41(D) and 41(E) have
been resolved.

(C) Under what circumstances, if ahy, should BellSouth be
required to install new network terminating wire (UNTW)
for the use of the CLEC? (2162 3 2)

PLEASE STATE YOUR POSITION WITH RléSPECT TO ISSUE 2-23(C).i H

To the extent BellSouth would 1nstall new or ’addltlonal UNTW beyond ex1st1n; UNTW
upon requelst from one of 1its own End Users, or 1s otherwise required to do so m order to
comply with FCC or Authority rules and orders, BellSouth shoulld be obligated to provide
access to such new or additional UNTW be)"ond existing UNTW [Sporl_zsto’(:ed by 3

W

CLECs R. Collins (KMC), J Willis (N VX), J Falvey (XSP)] »
WHAT IS THE RATIONALE FOR YOUR POSITION?

UNTW 1s part of the Loop UNE Accordingly, the FCC’s routine network modification
rules require, 1n addition to those that require BellSouth to extend UNTW to single points
of interconnection, BellSouth to modify and extend UNTW to the extent 1t would do so
for 1ts own customers and to the extent otherwise required by FCC rules BellSouth
cannot unilaterally eliminate these requirements with respect to UNTW  In this

provision, Petitioners seek nothing more than nondiscriminatory access to UNE Loop

facilities — something that BellSouth 1s required to provide Therefore Petitioners’
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language should be adopted [Sponsé)r?d b’y 3CLECs R Collz;qs (KMC), J Willis (NVX),
J Falvey (XSP)] \ | .
WHY IS THE LANGUAGEI THAT BELLSOUTH HAS PROPOSED
INADEQUATE?
BellSouth’s language flatly states that “BellSouth shall not be required to install new or
additional NTW beyond existing NTW” The problem with this language 1s tha£ it omits
reference to BellSouth’s requirement to provide UNTW to the full extent of the law and 1t
1S on 1ts falce contrary to law t | ' ‘ Coite
BellSouth’s position baldly states that ;t “1s not obligated to build a network for CLECs ”
This BellSouth slogan, however, misses the point Petitioners have not asked for a new
network We have asked BellSouth to perform’ Routine Network Modifications and to
o ‘

0 ! ,‘I .
extend UNTW to the extent necessary to comply with the FCC’s rules [Spons})red by 3

H s

'

CLECs R Collins (KMC), J Willis (NVX), J Falvey (XSP)] | ,

Item No 42, Issue No 2-24 [Section 2 17 3 5] This issue I
has been resolved

Item No 43, Issue No 2-25 [Section 2 18 1 4] Under what Co
circumstances should BellSouth be required to provide
CLEC with Loop Makeup information on a facility used or TR
controlled by a carrier other than BellSouth?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2-25.
BellSouth should provide CLEC Loop Makeup information on a particular loop upon

request by a Petitioner Such access should not be contingent upon receipt of an LOA
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from a third party carrier [Sponsored by 3 CLECs R Collins (KMC), H. Russell
(NVX), J Falvey (XSP)] -
WHAT IS THE RATIONAL‘E FOIII YOUR POSITION?

Petitioners are entitled to obtain information about the physical make-up of loops upon
request BellSouth, as the sole controller of the legacy systems that hold this information,
must provide 1t to the fullest extent lrequlred by law The law does not require an LOA
from third party carriers If BellSouth withholds loop make-up mformat‘lon on that basis,
1t will delay, or even preclude, Petitioners’ ability to discern which services 1t can offer to

a customer, thus limiting the customer’s competitive choice It will also 1nhibit

Petitioners’ ability to compete, as 1t effectively institutes a policy of one competitor

\ | .
t
' i,

having to ask another for permission to compete for thelf customers The Agreement
should therefore ensure that Petitioners can obtain Loop Makeup information upon
request [Sponsored by 3 CLECs R Collins (KMC), H Russell (NVX), J Falve}Kf (XSP)]
WHY IS THE LANGUAGE THAT ﬁELLSOUTH HAS PROPOSED
INADEQUATE?

BellSouth’s proposed language would deny Petitioners Loop Makeup 1f a carrier other
than BellSouth “controls” the loop ‘ More specifically, BeliSouth’s language would
require Petitioners to prov1dq “a Letter of Authorization (LOA) from the voice CLEC
(owner) or 1ts authorized agent” prior to receiving any loop information This proposal is
pure mlsch;ef BellSouth does not need an LOA from one competitor in order to provide
loop make-up information to another : As I’ve indicated, this would 1n effect require

CLEC:s to ask each other for pernussion to attempt to win-over their customers Such a
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regime would obviously be anti-competitive and would likely thwart most attempts to get
information needed to make informed service offers to customers

z
If customer privacy 1s BellSouth’s true concern, that 1ssue 1s not addressed 1n 1ts
proposed language For BellSouth to require an LOA from a CLEC as a m’qans of
securing privacy would therefore be musplaced Because 1t serves no lawful ba}151s, yet
would 1mpose significant cyompetltlvel harm, BellSouth’s proposed language should be

rejected [Sponsored by 3 CLECs R Collins (KMC), H Russell (NVX), J Falvey ‘(XSP) ]

Item No 44, Issue No 2-26 [Secnon 365] Thisissuehas | ,}
been resolved.

Item No 45, Issue No 2-27 [Section 3 10 3] What should
be CLEC's mdemmﬁcalzon oblzgatlons under a line splitting
arrangement?

PLEASE STATE YOUR POSITI(‘)N WiTH RESPECT TO ISSUE 2-27. '

If a Petitioner 1s purchasing line spll'ttmg, anci 1t 1s not the data provider, the Petitioner 1s
willing to indemnify, defend and hold harmless BellSouth from and against any claims,
losses, actions, causes of action, suits, demands, ‘damages, injury, and costs (including
reasonabl‘e attorney fees) reasonably a'rlsmgic')r resulting from the actions take;n by the
data provider in connection with the line spliting arrangement, except to the extent
caused by BellSouth’s negligence, gross negligence or willful misconduct [Sponsored
by 3 CLECs M Johnson (KMC), H. Russell (NVX), J Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?

Petitioners are willing to mdemmfy BellSouth for damages reasonably arising or

resulting from the actions taken by the data provider with whom they split a line
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Petitioners are not willing, however, to indemnify BellSouth for 1ts own actions
t I ]

BellSouth has no right to be proteétéd“agamst damages that are caused by BellSouth
Petitioners have therefore excepted dan1qges “caused by BellSouth’s negllge‘nce, gross
negllgénce or willful misconduct” from this ndemnification provision [Sponsored by 3
CLECs M Johnson (KMC), H Russell (NVX), J Falvey (XSP)] K

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED

¢
'
{

INADEQUATE?
BellSouth refuses to accept Petitioners’ language, and instead seeks indemnification for

any problem “which arise out of actions related to the data provider” BellSouth’s

1 1

language 1S 00 vague, and 1ts refusal to agree to the clarifying language propfised by
Petitioners 1s unreasonable BellSouth’s refusal to include lanéuage that makes clear that
the mdemnllﬁcatlon would not extend to damages caused by BellSouth also 1s“lpatently
unreasonable It simply is not reasonable to ask Petitioners to serve as an Insurance
company for BellSouth Petitioners’ ablllxty to engage 1n line splitting would be seriously
and artificially constrained by incluston of the unusual and unreasonable mdemn;ﬁcatlon

language proposed by BellSouth BellSouth’s provision for line splitting indemnification

should therefore be rejected [Sponsored by 3 CLECs M Johnson (KMC), H Russell

!
1

(NVX), J Falvey (XSP)]

Item No 46, Issue No 2-28 [Section 3 10 4] (4) May
BellSouth refuse to provide DSL services to CLEC’s
customers absent a Authority order establishing a right for 1t
to do so?

(B) Should CLEC be entitled to incorporate 1nto the
Agreement, for the term of this Agreement, rates, terms and
conditions that are no less favorable in any respect, than the
rates terms and conditions that BellSouth has with any third
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party that would enable CLEC to serve a customer via a :
UNE loop that may also be used by Be‘llSouth for the v
provision of DSL services to the same customer? . ‘1

t

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2-28(A). I,'
The answer to the question posed 1n the” issue statement 1s “NO” In cases’where a
Petitioner purchases UNEs from BellSouth, BellSouth should not be permitted to refuse
to provide DSL transport or DSL services (!of any kind) to the Petitioner and 1ts End
Users, unless BellSouth has been expressly, permitted to do so by the AUl.thOI‘lty
[Sponsored by 3 CLECs M Johnson (KMC), H Russell (NVX), J. Falvey (XSP)]
WHAT IS THE RATIONALE FOR YOUR POSITION?

BellSouth should not be, permitted tc§) refLisel xDSL transport services to a CLEC or 1its
customers It 1s anticompetitive and anti-consumer to block CLEC customers from
recetving such DSL services By doing so, BellSouth 1s discriminating against
Petitioners and artificially preserving its local service base with the threat of denying
attractive DSL services to those customers who wish to sw1Fch to a CLEC for other
services In addition, denying DSL to CLEC customers 1s contrary to the public nterest,
as such conduct 1n effect “punishes” customers for exercising their right to choose a local
service provider Four state commussions, Georgia, Florida, Kentucky and Lgulslana
have agreed Petitioners are not asking the Authority to decide whether BellSouth should
be able to tie DSL services to its voice offerings and punish consumers who wouid like to
use other voice providers 1n this proceeding Instead, Petltlor{ers are simply asking the
Authority to prohibit BellSouth from doing so, until the Authority expressly determines

that 1t 1s lawful and 1n the public interest to allow BellSouth to leverage its control over

1ts rate-payer financed network 1n such a manner
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For these reasons, Petitioners have prf)posed lgr;guage statmg'that “BellSouth ‘!s*hall not
refuse to provide DSL transport or DSL sclarwcels‘ (otl“ an;' kind) to [a Petitioner]and ;ts End
Users unless BellSouth has been exéressly pe?ﬁntted to do ‘so by the Comrrpssmn ”
[Sponsored by 3 CLECs M Johnson (K}VIC)_, H Russell (NVX), J Falvey (XSP)] ‘ |

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROI;OSED

INADEQUATE? o ;
BellSouth has not provided any alternative langu;lge for this provision Its pos~1t10n has
been, however, that only upon an express order:' ‘t;y a state commission will 1t ;ell DSL
service to a CLEC local customer This position 1s unreasonable An entity should not
refrain from acting anticompetitively only at the behest of an official That obligation
remains constant Nor should BellSouth have the power to punish CLEC customers
absent a specific Authority order to the contrary, as denying customers the ser\[uces that
they request, 1f they are technically feasible to provide, 1s patently unreasonable and
contrary to the public interest [Sponsozied by 3 CLECs M Johnson (KMC), I-II Russell
(NVX), J Falvey (XSP)] ' - &
PLEASE STATE YOUR POSITION WITH‘ RESPECT TO ISSUE 2-28(B).

The answer to the question posed 1n the 1ssule statement 1s “YES” Where B‘ellSouth
provides DSL transport/services to a CLEC'and 1ts End Users, BellSouth should be
required to do the same for Petitioners without charge until such time as 1t produces an
amendment proposal and the Parties amend this Agreement to incorporate terms that are
no less favorable, in any respect, than the rates, terms and conldltlons pursuant to which

BellSouth provides such transport and services to any other entity [Sponsored by 3

CLECs M Johnson (KMC), H Russell (NVX), J. Falvey (XSP)]
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WHAT IS THE RATIONALE FOR YOUR POSITION?

t
e

This position comes out of frustration with BellSouth’s failure to provide a proposal with
respect to CLEC’s request to have contract language that provides them with tllle same
rights any other entity has with respect to such DSL transport/services ThlS‘ 1s simply an
anti-discrimination provision Petitioners have therefore proposed that BellSox;th must

"

provide DSL service free of charge, until such time as the Agreement includes terms and
4

conditions for provisioning that are at least as advantageous as those to which BellSouth

has already agreed or that are currently 1n effect Because BellSouth refuses to negotiate

i [',

these terms, they must be imposed upon BellSouth [Sponsored by 3 CLECs M
Johnson (KMC), H Russell (NVX), J Falvey (XSP)]
WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE? ’ oy

: , ;
BellSouth has refused to provide language and merely suggests that 1t will some day
provide Petitioners with another non-Section 252 agreement to consider 1 This 1s
unacceptable Petitioners are not willing to wait until someday and they are not willing to

accede to BellSouth’s request to address the 1ssue outside the scope of the Authority’s
. L " . Co

Jurisdiction  /Sponsored by 3 CLECs M Johnson (KMC), H I‘Qzls.sell (NVX), J Falvey

(XSP)] | |

WHAT IS YOUR POSITION’ ON BELLSOUTH’S ADDITION OF

ISSUE 2-28(C)?

BellSouth”s new Issue 2-28(C) asks whether BellSouth’s obligation not to deny DSL

service should “be 1n cluded 1n this agreement” Petitioners’ response to that question

1s “YES” Petitioners want those provisions in this Agreement subject to the General
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Vo
“ g

CLECs M Johnson (KMC), H Russell (NVX), J. Falvey (XSP)]

WHY IS ISSUE 2-28 AN APPROPRIATE ISSUE FOR ARBITRATION? °

{ P

BellSouth’s assertion that “[t]his 1ssue (mcludmg all subparts) 1s not appropriate in this

proceeding” 1s incorrect This 1ssue came up repeatedly during negotiations and because
1t mvolves the shared use of UNE fac111tles it 1s squarely within the Authority’s
A [

jurisdiction to arbitrate  [Sponsored by 3 CLECs M Johnson (KMC), H Russell (NVX),

J Falvey (XSP)]

Item No 47, Issue No 2-29 [Section 42 2] (A) This issue ]
has been resolved, (B) This issue has been resolved. il

Item No 48, Issue No 2-30 [Section 45 5 ] Tlus 1ssue has
been resolved, . Do

Item No 49, Issue No 2-31 [Section 5 2 4] Tlus issue has
been resolved. ; .

Item No 50, Issue No 2-32 [Sections 5252 1,525 23,
32524,52525,52527] How should the term o
“customer” as used in the FCC’s EEL eligibility criteria '
rule be defined?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2-32.

The high capacity EEL eligibility criteria should be consistent with those set forth 1n the
FCC’s rules and should use the term “customer”, as used 1n the FCC’s rules The term
“customer” should not be defined 1n a manner that limits Petitioners’ access to EELSs, as

BellSouth proposes The FCC did not limit its term “customer” to the restrictive
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definition of End User sought by BellSouth Use of the term “End User” as defined by

BellSouth may result in a dev1at10n from the FCC rules to which CLECs are unwilling to
agree [Sponsored by 3 CLECs M. Johnson (KMC) H Russell (NVX), J Falvey (XSP)]
WHAT IS THE RATIONALE FOR YOUR POSITION? |

The rationale for this position 1s sunplé Petitioners want what the rule says, not anything
else Petitioners are unwilling to accept more limited access to EELs than which they are
entitled to under the FCC’s rules l[Sponsored by 3 CLECs M Johnson (KMC), H
Russell (NVX), J Falvey (XSP)]

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE?

BellSouth’s proposed replacement of “customer” with “End User” — a term upon which
the parties cannot agree on a definition (Item 2 / Issue G-2) improperly seeks to reduce
the availability of EELs 1n a manner not intended by the FCC In the absence of mutual
agreement otherwise, the Authorlty must find that the express terms of the FCC rule
govern [Sponsored by 3 CLECs M Johmon (KMC), H Russell (NVX), J Falvey

(XSP)] | . :

Item No 51, Issue No 2-33 [Sections 526,5261, 5262,
52621,52623] (A) How often, and under what
circumstances, should BellSouth be able to audit CLEC'’s
records to verify compliance with the high capacity EEL
service eligibility criteria?

(B) Should there be a notice requirement for BellSouth to
conduct an audit and what should the notice include?

(C) Who should conduct the audit and how should the audit
be performed?
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PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2-33(15;): '

BellSouth may,‘ no more frequently thlan on an annual basis, and only based uposn cause,

conduct a limited audit of CLEC’s records 1n ordler to verify complhiance with the high

capacity EEL service ellglblllrty criteria  [Sponsored by 3 CLECs M Johnson E(KMC),
C

H. Russell (NVX), J Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION? .
iy,

In order to ensure BellSouth conducts EEL audits 1n a reasonable and nondiscriminatory

‘ v
¥ I [ by

manner that 1s 1n all respects in accordance w1'th the TRO, the Agreement must be clear
| ; s .

that BellSouth may conduct a limited audit of CLEC’s records no more frequen{tly than
once a year and only based ui)on cause The Petitioners’ proposed for-cause standard and
the requirement that the audit be of the CLEC’s records are taken right from the TRO and
will help ensure that BellSouth does not seek an illegitimate audit that unduly imposes
costs on CLECs [Sponsored by 3 CLECs 'M Johnson (KMC), H Russell (NVX), J
Falvey (XSP)]

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED

INADEQUATE?

BellSouth’s language does not state thatl an audit may only be conducted based upon
cause nor does 1t propose that the audit be of the CLEC’s records, as prescribed in the
TRO Notably, since Petitioners’ arbitration petition was filed, BellSouth agreed to
language with Cbeyond that incorporates these two criteria It 1s unclear why
BellSouth 1nsists that this be an arbitration 1ssue for some CLECs but not for others

[Sponsored by 3 CLECs M Johnson (KMC), H Russell (NVX), J Falvey (XSP)]
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HOW WILL BELLSOUTH MEET THE FOR-CAUSE STANDARD FOR EEL

L

AUDITS? ‘

L . i e

In order for BellSouth to meet the for-cause standard, BellSouth must identify the

particular circuits for which BellSouth alleges non-compliance with the service eligibility

criteria and the cause upon which BellSouth rests 1ts allegations  This 1s consistent with
Cao TR B oo et

the circuit-by-circuit approach adopted by the FCC in the TRO  Additionally, BellSouth

} i

will provide supporting documentation to the CLECs upon which BellSouth establishes
, “ |

the cause that forms the basis of BellSouth’s allegaﬁons of noncompliance
Accumulating this type of information and providing 1t to the CLECs does not place a

significant burden on BellSouth, as all the data rllecessary 1s available to BellSouth In

'y,\l{ ‘

fact, BellSouth should already be doing :[hlS type of data collection and analysis before
making any type of EEL audit request The CLECs are simply seeking to mak’:mg this
requirement explicit in the Agreement [Sponsored by 3 CLECs M Johnson (KMC), H
Russell (NVX), J Falvey (XSP)] L b

HAVE YOU EXPERIENCED DIFFICULT{( IN GETTING THIS SOi(T OF
INFORMATION FROM BELLSOUTH PREVIOUSLY? ' | .
Yes In a Georgia complaint case mitiated by BellSouth, 1t took much proddmgj by that
Comm13516n and more than two years for BellSouth to provide supporting documffl:lntatlon
to NuVox upon which, in the opinion of the Georgia Commission, established the cause
that formed the basis of BellSouth’s allegations of noncomphance With Petitioners’

|

proposed language, we are simply trying to avoid reliving past resource-}drammg
disputes [Sponsored by I CLEC H Russell (NVX)]

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2-33(B).
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The answer to the question posed in the issue statement 1s “YES” It 1s the CLECS’

position that to invoke 1ts limited right to audit CLEC’s records n order to verify

f g f ¥ gl

compliance with the high capacity EEL service ‘ellglblllty criteria, BellSouth should send
a Notice of Audit to the CLECs, 1dentifying t’he ;artlcular circuits for which iB‘QIISouth
alleges non-compliance and demonstrating the cause upon which BellSouthhrésts its
allegatlon,s The Notice of ‘Audlt should also include all supporting doclumen’tatlon upon
which BellSouth establishes the cause that torms the basis ot BellSouth’s alleg;mons of

.
{

noncompliance  Such Notice of Audit should be delivered to the CLECS, \:Vlth all
supporting documentation no less than thirty (30) days prior to the date l'Jpon which
BellSouth seeks to commence an audit [Sponsored by 3 CLECs M Johnson (KMC)_. H.
Russell (NVX), J Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?

In order for the CLECs to be adequately prepared to respond to a BellSouth EEL audit
request, BellSouth should provide the CLECs with proper notification CLlECs are
entitled to know the basis for the audit and need sufficient time, 1 e, thirty (30) days, to
evaluate BellSouth’s audit request and to prepare to for an audit [Sponsore:d by 3

CLECs M Johnson (KMC), H Russell (NVX), J Falvey (XSP)] E‘.

B
WHY IS THE LANGUAGE THAT . BELLSOUTH HAS PROlj’OSED
INADEQUATE? | l ‘%
BellSouth does not provide any language on this 1ssue It 1s BellSouth’s p051t10n§tlhat the
TRO does not require any notice for an EEL audit’ Although the TRO does not ugclude a

specific notice requirement, this Authority may order a such a requirement The TRO

only includes “basic principles for EEL audits” and should not be construed as a
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comprehensive overview of all EEL audit requirements In fact, the FCC specifically

11 ' b

stated, “ we set forth basic principles regarding carriers’ rights to undertake and defend
against audits However, we recognize that the details surrounding the implementation of

1

these audits may be specific to related provisions of interconnection agreements or to the

t 1 )

facts of a particular audit,- and the states are in a better position to address that

implementation”

!
L

If the CLECs are going to have to endure the time and expense necessary to comply with
o
a BellSouth audit request, at the very least, BellSouth can provide adequate notice to

CLECs setting forth the cause of the audit request and supporting documentation As I

4

A
discussed earlier in my testimony, such a requirement should place no additional burden

on BellSouth, as BellSouth would have to (at least one would hope) accumulate such
information before requesting an EEL audit from a CLEC Moreover, as clearly s(tated n
the FCC’s TRO, this Authority 1s well within 1ts prerogative to order such ;1 notice
requirement be included 1n the Parties’ Agreement Finally, since the Petitioners filed for
arbitration, they have becom; aware”that Be‘llslouth’s has proposed language to another
carrier (Cbeyond) that pI‘OVIIdCS for notice (albert not with detail proposed the. C:LEC n
that arbitration or by Petitioners m' thlsyone) [Sponsored by 3 CLECs M .:]ohnson
(KMC), H Russell (NVX), J Falvey (XSP)]

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2-33(C).

The audit should be conducted by a third party independent auditor mutually agréed-upon
by the Parties and retained and paid for by BellSouth The audit should commence at a
mutually agreeable location (or locations) no sooner than thirty (30) days after the Parties

have reached agreement on the auditor In addition, the audit should be performed in
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accordance with the standards established by the American Institute for Certified Public
Accountants (AICPA) which will require the auditor to perform an “examination
engagement” and 1ssue an opinion régardlng CLEC’s compliance with the hlgh.gapacuy
EEL ehgibility criteria  The concept of materiality should govern the' aplldlt, the
independent auditor’s report should conclude whether or the extent to which CLEC

complied n all material respects with the applicable service eligibility critenia

§
{

Consistent with standard auditing practices, such audits should require compliance testing

]

designed by the independent auditor, which typically includes an examination of a

i
!

sample selected 1n accordance with the independent auditor’s judgment [Sponsored by 3
' |

CLECs M Johnson (KMC), H. Russell (NVX), J Falvey (XSP)] j*'

WHAT IS THE RATIONALE FOR YOUR POSITION? b ’”|-.'

The Agreement should precisely state who 1s eligible to conduct an EEL audit and how
the audit will be performed In particular, with regard to the logistics of the al;éixt, the
CLECs want to make clear that the audit ('sh(:)uld commence at a mutually aéreeable
location (or locations) no sooner than thnrty' (30) days after the Parties have 1yeached
agreement on an auditor This ensures the CLECs will not be bound by B'elli‘South’s
choice of an auditor if the CLECs question the independence of BellSouth’s sel'eq‘tlon In
addition, the CLECs will r,l(.)t be required to endure unreasonable expense to t.ré‘vel and
transport the records to a location selected by BellSouth The concept of m‘a'terlallty
should govern BellSouth’s audut, so that any potential remedy for noncompliance will not
outweigh the infraction Petitioners’ proposed language regarding the requirements for

independence of the auditor and the concept of materiality come directly from the FCC’s

TRO
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Given the history of controversy that has surrounded BellSouth’s EEL audits, the

b

Petitioners understandably have genuimne concerns about the legitimacy of BellSouth’s

EEL audits The language proposed byl the CLECs, which 1s consistent with the lénguage
of the TRO, should help the CLECs achieve some level of comfort with the B1e1180uth
EEL audit process, ehmma‘te future EEL atlldltlabuses, and thus, reduce the potential for
EEL audit disputes between the Parties [Sponsored by 3 CLECs M Johnson (KMC), H
Russell (NVX), J Falvey (XSP)] . - | -

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED

i

INADEQUATE?

BellSouth’s proposed language 1s 1nadequate 1n that 1t does not provide that (1) the

Parties must reach agreement on the independent auditor before an audit may commence,

and (2) that the audit will commence no ‘sooner than 30 caiendar days after tllé,Partles
) 'y

agree on the auditor BellSouth has provided no persuasive reasons why 1t cannot agree

on the above-mentioned terms - "

1

3

BellSouth’s refusal to accept these provisions 1s unreasonable This Authorllty must
establish EEL audit criteria that incorporate the FCC’s criteria and ensure reasonable and

i \ livt
nondiscriminatory EEL audits [Sponsored by 3 CLECs M Johnson (KMC), H Russell

(NVX), J Falvey (XSP)]

Item No 52, Issue No 2-34 [Section 52 6 23] Under what
circumstances should CLEC be requured to reimburse
BellSouth for the cost of the independent auditor?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2-34.
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As expressly set forth in the FCC’s TRO, 1n the event the auditor’s report concludes that
1
CLEC did not comply 1n all material respects with the service ehigibility criteria; CLEC

shall reimburse BellSouth for the cost of tkrle independent auditor [Sponsor‘éd by 3
CLECs M Johnson (KMC), H. Russell (NVX), J Falvey (XSP) ] ‘!Il:
WHAT IS THE RATIONALE FOR YOUR POSITION? ::'
Our position and proposed language colllléa dlre(I:;tly from the TRO In the TRO, t,h‘e FCC

I[l
set-up a symmetrical all-or-nothing cost shifting scheme designed to address .'ﬂagrant

abuses by either side Indeed, 1t 1s clear that the FCC did not envision money changing

hands other than in the most egregious cases of abuse by either an ILEC orl é{:fCLEC
, 1 N b

Specifically, the FCC states “to the extent the independent auditor’s report concluded that
the competitive LEC failed to comply“m all matenal respects with the service I;llgnblhty
criteria, the competitive LEC must reimburse the Incumbent LEC for the cqs? of the
independent auditor = 1 emphasme the word “all” because 1t 1s clear that the FCC did not
choose the word “any”, as BellSouth previously insisted, but has since dropped The flip-
side of that provision 1s the FCC’s determination that “to the extent the mdépendent
auditor’s report concludes that the requesting carrier complied 1n all material respects
with the eligibility criteria, the incumbent LEC must reimburse the audited carrier for its
costs associated with the audit ” Here, too, I have emphasized the use of the word “all”
because 1t matches the previous prOVII'S110n Tilus; 1n cases of “no compliance”, the CLEC
1s penalized by having to reimburse BellSouth, in cases of “full compliance”, BellSouth

1s penalized by having to reimburse the CLEC This approach 1s consistent with the

FCC’s stated views that EEL audits should not be routine and should occur only 1n the
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limited circumstances [Sponsored by 3 CLECs M Johnson (KMC), H Russell (NVX),
J Falvey (XSP)]
WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE?

BellSouth’s proposed language 1s inadequate because, while 1t accepts the strmgei?t “all”

standard with respect to those instances where 1t will be required to reimburse CLECs for

their costs associated with an EEL audit, 1t refuses to accept the flip-side, mirroring

! i
{

language prescribed by the FCC regarding those nstances 1n which BellSouth'will have
to reimburse the audited CLEC for its costs associated with the EEL audit 'When it
comes to the standard for when a CLEC must reimburse BellSouth, BellSouth writes-out

the word “all”, and 1t clearly expects retmbursement 1n cases other than those 11|i which a

1

CLEC fails to comply “n all material respects” That change 1s nelther‘ %eilr nor
consistent with what the FCC prescribed Given BellSouth’s history of mlschle;f 1n this
area, Petitioners will ﬁot voluntarily agree t6 BellSouth’s lopsided reimbursement
standard Moreover, Petitioners shouldn’t hav;: to Since filing their Petition, Petitioners
have learned that BellSouth recently agreed to the exact language proposed by Petitioners
with another CLEC (Cbeyond) 'Thus, ’Petltloner’s proposed language (agreed to by
BellSouth with another CLEC) should be adopted [Sponsored by 3 CLECs M Johnson

(KMC), H Russell (NVX), J Falvey (XSP)]

ltem No 53, Issue No 2-35 [Section 6 1 1] Tlus issue has
been resolved.

Item No 54, Issue No 2-36 [Section 6 1 1 1] This issue
has been resolved.

| Item No 55, Issue No 2-37 [Section 6 4 2] What terms
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should govern CLEC access to test and splice Dark Fiber
Transport? 4

i i Cpe

PLEASE STATE YOUR ROSITION WII.TH RESPECT TO ISSUE 2-37. "
CLEC should be able to splice and test Dark Fiber Transport obtained from Bell,SOUth at
any technically feasible pofnt, using CLEC or CLEC-designated personnel BellSouth
must provide appropriate interfaces to allow splicing and testing of Dark Fiber
[Sponsored by 3 CLECs R Collins (KMC), J. Willis (NVX), J Falvey (XSP)] |
WHAT IS THE RATIONALE FOR YOUR POSITION? |
The Petitioners seek to ensulre that BellSouth provides access to test and splice I‘d;ll‘k fiber
in a manner consistent with the FCC’s rules' In addition to requiring that IBFllSouth
provide CLECs with technical information necessary to achle\;e access to UI\IIES, the
FCC’s rules require that BellSouth provide nondiscriminatory access to the dari< fiber
transport UNE at any technically feasible point, including access for pdrpgses of
conducting splicing and testing activities [Sponsored by 3 CLECs R Collins (KMC), J
Willis (NVX), J Falvey (XSP)]

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE?

BellSouth’s proposed language impermissibly lllnlltS CLEC access to the dark fiber
transport UNE to only those interfaces that BellSouth, 1n 1ts sole dlscretlon,‘ deems
appropriate  Moreover, such access 1s 11n11£ed to testing purposes only Such a limitation
1s flatly inconsistent with the FCC’s rules, which require non-discriminatory access to
UNEs at any technically feasible point [Sponsored by 3 CLECs R Collins (KMC), J
Willis (NVX), J Falvey (XSP)]

HAVE THE PARTIES MADE PROGRESS TOWARD SETTLING THIS ISSUE?
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Yes This progress has been based on the agreed-upon coxllcept that BellS%)uth will
proviston, maintain and repair dark fiber just as it does any other UNE What appears to
separate us still 1s a lack of agreement on the standard that dark fiber must meet — which
needs to be known so that a “trouble”| can be dlsceméd, reported and repaired

1

[Sponsored by 3 CLECs R Collins (KMC), J Willis (NVX), J Falvey (XSP)]

Item No 56, Issue No 2-38 [Sections 7 2, 7 3] Should
BellSouth’s obligation to provide signaling link transport
and SS7 interconnection at TELRIC-based rates be linuted to
circumstances in which BellSouth 1s required to provide and
1s providing to CLEC unbundled access to Local Circuit
Switching?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2-38.

The answer to the question posed 1n the 1ssue statement 1s “NO” BellSouth’s Section

| Yy

251(c)(2) obligation to provide signaling link tlranspor“t and SS7 interconnection at
TELRIC-based rates should not be limited to circumstances in which BellSouth 1s
required to provide, and 1s providing to CLECs, unbundled access to Locall Circuit
Switching  [Sponsored by 3 CLECs M Johnson (KMC), J. Willis (NVX), J Falvey
(XSP)] |
WHAT IS THE RATIONALE FOR YOUR POSITION?

The language of the Petitioners acknowledges that in the TRO the FCC relieved
BellSouth of 1ts obligation to provide unbundled access to SS7 signaling on an unbundled
basis pursuant to Section 25I1(c)(3) Hovs;ever, tlhe FCC’s rules maintain the re:1u1rement
that BellSouth provide SS7 interconnection to the Petitioners at TELRIC based rates

Under Section 251(c)(2) BellSouth still has an obligation to interconnect and to provide

such interconnection (including signaling hink transport for interconnection purposes) at

103



10

11

12

13

14

15

16

17

18

19

20

21

22

23

cost-based rates, regardless of the ellmmatlol;l of the ObllgatIOIIl to unbundlc;, sllgnalmg
itself [Sponsored by 3 CLECs M Johnson (KMC), J Willis (NVX), J Falvey (XSP)]
WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE? |

BellSouth’s language 1s based on a misreading of the FCC’s rules as they relate to 1ts
obligation to provide cost-based interconnection t:o the SS7 network Under BellSouth’s
interpretation of the rules, the himitation on BellSouth’s obligation to provide SS7
signaling as a UNE also obviated the requirement that BellSouth provide TELRIC based
interconnection to the SS7 network This mterpi‘etatmn 1s incorrect  The FCC’s rules
preserved BellSouth’s obligation to provide TELRIC compliant rates for interconnection
under Sections 251(a) and 251(c)(2) of the Act In hght of the fact that SS7
interconnection 1s a component of Section 251(c)(2) mterconnection, the obligation to
apply cost-based rates to such interconnection continues to apply to BellSouth
[Sponsored by 3 CLECs M Johnson (KMC), J Willis (NVX), J Falvey (XSP)]

IS THE LANGUAGE PROPOSED BY BELLSOUTH APPROPRIATELY

INCLUDED IN ATTACHMENT 2?| .
Based on the structure of the Agreement (dlgtia‘ted by BellSouth), mtercon}pc_tnon 1S a
topic dealt with in Attachment 3 In thalt {\ttachment, it 1s my understanding that the
Parties already have agreed on rates, terms and conditions applicable to interconnection
(including trunks and facilities) for their SS7 networks Indeed, it 1s my understanding
that at a recent Kentucky Commussion informal conference regarding this arbitration,

BellSouth’s interconnection contract negotiator indicated that she agreed that the 1ssue

was not an Attachment 2 1ssue If that 1s the case, the Parties should be able to resolve
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Johnson (KMC), J Willis (NVX), J Falvey (XSP)]

Item No 57, Issue No 2-39 [Sections 7 4] (A) Should the
Parties be obligated to perform CNAM queries and pass T
such information on all calls exchanged between them,
including cases that would require the party providing the
information to query a third party database provider?

(B) If so, which party should bear the cost?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2-39(A).

The answer to the question posed 1n the 1ssue statement 1s “YES” The Parties should be
obligated to perform CNAM queries and }‘)ass such information on all calls ech:hanged
between them, regardless of whether that would require BellSouth to query a third party
database provider [Sponsored by R Collins (KMC), J. Willis (NVX), J Falvey (XSP)]
WHAT IS THE RATIONALE FOR YOUR POSITION? , '

The rationale for this position 1s one of competitive necessity  If BellSouth refuses to
perform CNAM queries and to pass such information on CLEC originated traffic to be
terminated to i1ts own customers, then CLECs will be placed at an unfair competitive
advantage because its customers will not have his/her/its caller 1D appear when a
BellSouth customer subscribes to that service When caller ID does not appear, the party
recerving the call 1s much less likely to answer the call This may scare customers away
from CLECs and back to BellSouth Because BellSouth would be able to do this only as
a result of 1ts monopoly legacy and overwhelming market dominance, the Authority
should find that requiring BellSouth to query and pass CNAM information — even if that

requires BellSouth to query a competitive database provider 1s 1n the public interest

Without such a ruling CLECs would be faced with a Hobson’s choice of having to
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choose between competitive CNAM providers that the largest LEC (BellSouth) refuses to
dip or the (non-UNE) CNAM service provided by BellSouth BellSouth should not be
permitted to free itself of the CNAM unbundling obligation based on the presence of
conlpetltl\;e alternatives onl)l/ to then engage 1n behavior that makes those alternatives
false choices and forces CLECs back to BéllSouth for non-UNE CNAM Accordingly,
the Authority should adopt CLECs’ proposed language [Sponsored by 3 CLECs R
Collins (KMC), J Willis (NVX), J Falvey (XSP)] r
WHY IS THE LANGUAGE TH;I&T BELLSOUTH HAS PROPOSED
INADEQUATE? | |
BellSouth’s language 1s inadequate because ‘1F do;s not oblige BellSouth to query another
CNAM database provider and thus t}ilreatens to put CLECs at a significant corlnpetmve
disadvantage It 1s our understandmg" that BeliSouth has dipping agreements with the
third party providers we seek to use We are simply trying to ensure that our reliance on
such providers 1s not compromised by BellSouth in a manner that effectively forces us to
consider switching to a non-UNE BellSouth service [Sponsored by 3 CLECs 'R Collns
(KMC), J Willis (NVX), J Falvey (XSP)] o
PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2-39(B).

Each Party should bear its own costs -associated with dipping CNAM providers
[Sponsored by 3 CLECs R Collins (kMC)_. J. Willis (NVX), J Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?

The rationale for this position 1s based bh fairness and sound public policy It would be

unfair to have a CLEC pay for its own database dips and those of BellSouth Moreover,

since BellSouth no Jonger has an obligation to provide a CNAM database as a UNE (In
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BellSouth to engage in conduct that makes use of thuird party CNAM providers
undesirable  [Sponsored by 3 CLECs: R Collins (KMC), JI Willis (NVX), ‘J Falvey
(XSP)] |
WHY IS ISSUE 2-39 APPROPRIATE FOR ARBITRATION? ' 1
In 1ts position statement, BellSouth asserts that this issue, and 1ts subparts, are not
“appropriate for this proceeding” beca‘use they “involve[] a request th;t; 1S not
encompassed within BellSouth’s obligations ‘pursuant to Section 251 Thlsl position 1s
incorrect  As explamned abové, the exchange of such information 1s essential to fair

| [ et

competition and the exchange of traffic contemplated by Section 251°s interconnection
" : | K

obligations By virtue of even the language BellSouth has offered, 1t 1s clear that CNAM
queries and delivery are essential to the exchange of local traffic between interconnecting
LECs required under Section 251 Moreover, unless Petitioners’ proposed language 1s
'
adopted, they will once again be impaired without unbundled access to BellSouth’s

CNAM database [Sponsored by 3 CLECs R Collins (KMC), J Willis (NVX), J Falvey

(XSP)]

ltem No 58, Issue No 2-40 [Sections 9 3 5] Should LIDB
charges be subject to application of jurisdictional factors? [

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 2-40.

The answer to the question posed 1n the 1ssue statement 1s “NO” LIDB charges should
not be subject to application of jurisdictional factors [Sponsored by 3 CLECs M
Johnson (KMC), J Willis (NVX), J. Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?
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LIDB should be billed at TELRIC-comphant rates We have never had a factors

!

provision such as this in our agreement and do not believe that one should be employed

tor the purpose of billing higher tariffed rates for a certain percentage of traffic

\
i

[Sponsored by 3 CLECs M Johnson (KMC), J Willis (NVX), J Falvey (XSP)]
WHY IS THE LANGUAGE THAT, BELLSOUTH HAS PROPOSED

INADEQUATE? !

[ Wwobrr o b

BellSouth’s language 1s inadequate because 1t 1s unnecessary All LIDB usage should be
t C - ‘

billed at what BellSouth calls the “local rates” [Sponsored by 3 CLECs M Johnson

(KMC), J Willis (NVX), J Falvey (XSP)]

ltem No 59, Issue No 2-41 [Sections 14 1] This issue has
been resolved.

INTERCONNECTION (ATTACHMENT 3)

{tem No 60, Issue No 3-1 [Section 3 3 4 (KMC, NSC, NVX),
3 33 XSP] This issue has been resolved.

ltem No 61, Issue No 3-2 [Section 9 6 and 9 7]

(A) What 1s the definition of a global outage?

(B) Should BellSouth be required to provide upon request,
Jor any trunk group outage that has occurred 3 or more
times in a 60 day period, a written root cause analysis
report?

(C)(1) What target interval should apply for the delivery of
such reports?

(C) (2) What target wnterval should apply for reports related
to global outages?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 3-2(A).
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Global outages should include outages that impact an entire market or all traffic between
two carriers or an entire trunk group [Sponsored by 3 CLECs M Johnson (KMC), J.

1

Fury (NVX), J Falvey (XSP)] A

! 1

WHAT IS THE RATIONALE FOR“YOUR POSITION?
The definition of global ou£ages must Ibe comprehensive enough to encompass those
outages that sigmificantly affect a CLEC’s business Any outage that impacts an entire
market, all traffic between two carriers or an entire trunk group 1s drastic enough to
significantly harm a CLEC’s business on a large scale By including these types of
outages as global outages, we expect to be able to obtain root cause analyses for these
types of outages [Sponsored by 3 CLECs M Johnson (KMC), J Fury (NVX), J Falvey
(XSP)]

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE?

BellSouth’s definition of a global outage 1s inadequate 1n that the definition 1s llﬁllted to
an entire trunk group outage There are, as indicated previously, other types of outages
that we would categorize as global outages [Sponsored by 3 CLECs M .{ohnson
(KMC), J Fury (NVX), J Falvey (XSP)] | | ’ 1

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 3-2(B). ¢

The answer to the question posed in the 1ssue statement 1s “YES” Upon jrequest,
BellSouth should provide a written root cause analysis report for all global outaées, and
for any trunk group outage tlhat has occurred three (3) or more times 1n a 60 day: period

[Sponsored by 3 CLECs: M Johnson (KMC), J. Fury (NSC), J Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?
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The rationale for our position 1s that we want to know what went wrong, how 1t was fixed

'
i ; ! o ¢ ot

and what steps BellSouth plans to take to ensure that service affecting issues are not
repeated  Such mformation will he.lp usl uncliersltand and respond more etficiently to
future outages It also may help our own efforté to convey information to our cu;tomers
who have a right to know that we arcle working cooperatively with our vendors to ensure
that they get reliable service Neither we nor they like to be left in the dark So that we
are not left in the dark, we have reciuested i."oot cause analyses for what we consider to be
. T
serious outages — global outages and for any trunk group outage that has occurred 3 or
more times 1 a 60-day period Notably, the Parties agreed that such reports shpuld be

e

provided for “global outages” — although 1t 1s nowl clear that we don’t agree with respect
to what constitutes a global outage [Sponsored by 3 CLECs M Johnson ('KMC), J
Fury (NVX), J Falvey (XSP)] |

HAVE YOU EVER EXPERIENCED A “GLOBAL OUTAGE” INVOLVING AN
ENTIRE TRUNK GROUP? L

Yes [Sponsored by 3 CLECs M Johnson (KMC), J Fury (NVX), J Falvey (/\,’SP) ]/
HAVE YOU EVER EXPERIENCED A “GLOBAL OUTAGE” INVOLVING AN
ENTIRE MARKET? . b

Yes Typically these result from switch translation and/or NPAC error%i '{ In our
experience the exposure 1s greatest during NPA splits/overlays [Sponsored by 2 CLECs
M Johnson (KMC), J Fury (NVX)]

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED

INADEQUATE?
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BellSouth’s language is inadequate because it only commits BellSouth to prepare a
written root cause analysis report for global outages, as defined by BellSouth. It is

BellSouth’s position that no reports should be required other than for global outages. It
' Bt ' '

is simply not clear why BellSouth refuses to meet Petitioners’ request for a root cause

{
]

analysis on any trunk group outage that has occurred 3 or more times in a 60-day period.

t

BellSouth’s refusal to prepare such reports for trunk group outages is unjustified.
[Sponsored by 3 CLECs M Johnson (KMC), J Fury (NVX), J Falvey (XSP)] |
PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUES 3-2(C).(1) and
©@. - L b
BellSouth should use best efforts to provide global outage and trunk group outage root
o oo
cause analysis reports within five (5) business days of request. [Sponsored by 3 CLECs
M Johnson (KMC), J. Fury (NVX), J Falvey '(XSP) ] i l i
WHAT IS THE RATIONALE FOR YOUR POSITION?
It is important to learn as much as possible about outages as quickly as possible,‘"so that
recurrenceg can be avoided or at least detectgcljiand reported as quickly as possibll1e. All -

this is essential to providing good customer service and is necessary so that carriérs can
. , o

have the best information upon which they can advise customers as to problexnsl, tHe steps

taken to repair them and avoid their recurrence in the future. Petitioners beliéi/e it is

reasonable for BellSouth to use its best efforts to provide such report within five (5)

business d'ays of the CLECs’ request. The CLECs recognize that there may be various

reasons for a service outage and that in some instances it will be more difficult for

BellSouth to determine the root cause than others. Therefore, the CLECs propose a “best

effort” standard which will provide BellSouth longer than five (5) business days in those
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cases where the root cause analysis report is more difficult to prepare. [Sponsored by 3
CLECs M. Johnson (KMC), J Fury ﬂVVX) J Falvey (XSP)] ) !
WHY IS THE LANGUAGE" TI-iAT " BELLSOUTH HAS PROLP'OSED
INADEQUATE? |

BellSouth’s proposed language is inadequate in that it provides a target interval that is
simply too long. If we want to be responsive to customer demands regarding such
service-impacting outages, we need to egetl a root cause analysis report reasonably.quickly.
That is why we have proéosed a target interval of 5 business days. This interval, which is
not a “hard interval”, should allow us to get back to customers with a timely explanation.

It BellSou;h’s proposed 30-day interval is adopted (its language says 30 days; its position
.

says 10-30 days, both making 30 days acceptable) it will put us in the position of

appearing non-responsive and will allow us little more than an opportunity to‘remind

customer‘s of the service outage at a'poiﬁt where we would hope to have mé\fl‘ed well

beyond it. [Sponsored by 3 CLECs M Johnson (KMC), J. Fury (NVX), J Falvey

(XSP)] . . SR | -

Item No 62, Issue No 3-3 [Section 107 4, 109 5, and o
10 12 4] What provisions should apply regarding failure to
provide accurate and detailed usage data necessary for the

billing and collection of access revenues? Lo

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 3-3.

In the event that either Party fails to provide accurate and detailed switched access usage
data to the other Party within 90 days after the recording date and the receiving Party is
unable to bill and/or collect access revenues due to the sending Party’s failure to provide

such data within said time period, then the Party failing to send the specified data should
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: | :
be liable to the other Party in an amount equal to the unbillable or uncollectible revenues.
)
[Sponsored by 3 CLECs M Johnson (KMC), J Willis (NVX), J. Falvey (XSP)] '
WHAT IS THE RATIONALE FOR YOUR POSITION? N
' | .; |

The Parties must have accurate switched detail usage data within a reasonable timeframe

in order to bill their respective customers. Without such data, the Parties will either be

i

unable to bill their customers or will bill inaccurately, and likely not collect all the
revenue from their customers. Therefore, the CLECs propose that if a Partyl!d:?)es not
provide the accurate switched access data witiﬁn 90 days after tl;e recording date:, 'lgnd this
causes the :receiving Party to be unable to bill or collect from its customers, th‘e Party
failing to send the data should be liable for any unbillable or uncollectible{' revenue.
Ninety days from the recording date is mo;e I£han ample time for the Party ‘to :i)l'ovide
accurate switched detail usage data. Moreover, the CLECs’ proposal is consist‘ent with
their 90-day backbilling proposal addressed in Issue No. 7-1, Section 1.1.3 of Attachment
7 (Billing). As discussed in more detail in Issue No. 7-1, the CLECs cannot reasonably
backbill their customers more than 90 days and, therefore, to the extent BellSovu,th does
not provide the CLECs'éécurate switched access usage data within 90-days, BéllSouth
should be liable to the CLECs for the unbilled and/or uncollected revenue. Furthermore,
the Authoﬁty should be reminded that thils provision is reciprocal and the CLECS are
willing to adhere to the same standard iflthey are unable to provide such data to
BellSouth within 90-days as well. [Sponsored by 3 CLECs M Johnson (KMC), J Willis
(NVX), J Falvey (XSP)] !

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED

INADEQUATE?
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BellSouth recently provided revised language which adopts the 90 day interval, but
. B B Cn
carves-out an exception that is ambiguous and broad. The Parties are working toward

tightening the exception proposed by BellSouth so that it is agreeable to the Petrtloners

[Sponsored by 3 CLECs M. Johnson (KMC), J Willis (NVX), J Falvey (XSP)] |

ltem No 03, Issue No. 3-4 [Section 10 8.6, 10.10.6 and,

10 13 5]. Under what terms should CLEC be obligated to
reimburse BellSouth for amounts BellSouth pays to third |
party carriers that terminate BelISouth n ansited/CLEC a
orlgmated traffic? ' Lo N { :

PLEASE STATE YOUR POSITION WITH RESPECT TO ‘ISSUE 3-4.
In the event that a terminating third party c!arrier.imposes on BellSouth any c}:)arges or
costs for the delivery of Transit Traffic originatéd by CLEC, CLEC should‘ rler,{mburse
BellSouth for all charges paid by BellSouth, which BellSouth is contractually'ogligated
to pay. BellSouth should diligently review, dispute and pay such third party invéioes (or
equivalent) in a manner that is at parity With its own practices for reviewing, Idi‘ls‘puting
and paying such invoices (or equivalent) when no similar reimbursement provision
applies. kSponsored by 3 CLECs M. Joltltsorr (KMC), H Russell (NVX), J. Falvey
osp] : o
WHAT IS THE RATIONALE FOR YOUR POSITION?

Petitioners have agreed to r‘eimbursel BellSouth for termination charges that BellSouth
must pay third party carriers that terminate CLEC-originated traffic transited by
BellSouth. The Agreement, however, nlnljst be clear that such reimbursement is limited to

those charges BellSouth is contractually-obligated to pay to third party carriers. Without

such a limitation, there is the potential that BellSouth will pay third parties without
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carefully scrutinizing their bills and tlh,e legal bases therefore, and expect reimbursement
from CLECs, for unjustified terminatiop charges. In order to further en‘SL‘jlre that
BellSouth does not overpay and CLECs are not over-reilmbursing for tgil'd-pany
termination of CLEC-originated/BellSouth transited traftic, Be:1180uth should be required
to diligently review, dispute and pay guf:h 't!h'ird pérty invoices (or equivalent).‘in‘l ézljmamler
that is at parity with its own pra.ctices. \:Ne feel‘ that such larllguage is need'ec;i because,
without it, there is the inlcehtive for BellSouth to become lax, as it can rélay_ on the
reimbursement provision. _Accordirigly; \')ve“simply ask Be?llSouth to tréat l;ills for
termination of Transit Traffic no dif(lfere'ptl}" from other bills the company l'ge"ts from
. D

independent telcos and the like. The CLECs’ proposal will eliminate any potential
discrimination and promote business certainty with regard ‘to BellSouth’s ;rgnsiting
function. [Sponsored by 3 CLECs M. thns.on (KMC), H 'Russell (NV)Q J. Falvey
(xsp)] | :

WHY iS THE LANGUAGE 'II‘}’IAT BELLSOUTH HAS PROPOSED
INADEQUATE? "
BellSouth’s language is inadequate in that it does not limit the reimbursement“obﬁgation
to those charges BellSouth is contractu‘ally obligéted to pay third parties terminating
CLEC-originated/BellSouth-transited traffic. Instead, it gives BellSouth the lati:t‘ude to
choose to pay such third parti'es even when it has no contractual obligation to do so. The

result would leave CLECs vulnerable to whatever political or business arrangements

BellSouth struck with such third parties regardless of whether the rate imposed is unjust
and unreasonable. [Sponsored by 3 CLECs M Johnson (KMC), H Russell (NVX), J

Falvey (XSP)]
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Item No 64, Issue No 3-5 [Section 1055 2, 1056 2, .
107 42and 10 10 6] While a dispute over jurisdictional .
factors is pending, what factors should apply in the interim? Y

PLEASE STATE YOUR POSITIO& WITH RE‘.SPECT TO iSSUE 35 '.
While a dispute over jurisdictional factors is pending, factors repoﬁed by the ori‘g'inating
Party should remain in place, unless thé Parties Kmutually agree 6therwise. [Sponsored by
3 CLECs M. Johnson (KMC), H Russell (NVX), J Falvey (XSP)]

WHAT IS THE RATIONALE FORI YOUR POSITION?

The rationale here is that a change is not proper until the preferred method qgre;d upon
by the Parties is proven Broken. Thé Parties have agreed that billing will be based on
factors reported by the originating party. lThus, it is logical that while a dispute is
pending as to the jurisdictional factors, the factors reported by the originating Party
should remain in effectl. 'Those factors aré presumptively valid until replaéed by the
reporting party, by agreement of the parties, by way of an audit, or through dispute
resolution. In the case of disputes, the audit provision provide; for the replacement of an
erroneously reported factor for the prior quarter. Until such an audit proves an erroneous
report, the. reported factor should remain in place. [Sponsored by 3 CLECs M Johnson
(KMC), H Russell (NVX), J Falvey (XSP)] | B

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE?

BellSouth language wouldl give it the ri\ght to replace CLEC reported factors any"time it
saw fit. There is a methodology to which the Parties have agreed that applies to the

calculation of factors by the originating Party; by contrast, while it is unclear what

constraints, if any would apply to the terminating Party’s efforts to replace those factors.
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Because factors reporting involves tempc‘)ral. measurements, it Iis more than llikely that
replacement factors created by BellSouth ';Iz\l/ill not lenel themselves to an apples;tcl)-apples
comparison. Thus, it is far more logical to leave the originatiﬂg Party’s factors in place,
if a dispute arises. The audlt provisions prov1de a sound process for addressmg such

(r

disputes and make clear the point at which factor replacement should take eftect in the
event that a reporting error is proven. [Spon.sor ed by 3 CLECs M Johnson (I\MC) H

Russell (N V\? J Falvey (XSP)]

Item No 65, Issue No 3-6 [Section 108 1, 10 10 1, and b
10 13] Should BellSouth be allowed to charge the CLEC a
Tandem Intermediary Charge for the transport and

ternunation of Local Transit T raﬂ“ ic and ISP-Bound Transit

Traffic?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 3-6.
The answer to the question posed, in the issue statement is “NO”. BellSouth should not
be permitted to impose upon CLECs a Tandem Intermedlary Charge (“TIC”) for the
transport and termination of Local Transit Trafﬁc and ISP-Bound Transit Trafﬁc The
TIC is a non-TELRIC based additive charge which exploits BellSouth’s market power
and is discriminatory. [Sponsored by 3 CLECs M. Johnson (KMC), J Fur); (NVX), J

i

Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?

KMC and NewSouth’s reasoning for refusing to agree to BellSouth’s proposed TIC is
threefold First, BellSouth has developed the TIC predominantly to exploit its monopoly

legacy and overwhelming market power. Only BellSouth is in the position of providing

transit service capable of connecting all carriers big and small. BellSouth is in this
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position because of its monopoly legacy and continuing market dominance. To ensure
connectivity necessary to allow Tennessee ;consumers to choose among carriers big or
small, it is essential that this means of interconnection among parties be preserved and

not jeopardized by the imposition of non-cost-based rates.

Second, the rate BellSouth seeks to impose — appropriately called the TIC (lik‘e its insect
namesake, this charge is parasitic and debilitating) — appears to be purely “additive”. The
Authority has never established a TELRIC-based rate for it. BellSouth already collects
elemental rates for tandem switching and common transport to recover 'its costs
associated with providing the tranéitingl functionality. These elemental rates are
TELRIC-compliant which, by deﬁnition,‘lmeanls' that they not only provide BellSouth
with cost recovery but they also provide BellSouth with a reasonable profit. | B%:!lSouth

has recently developed the TIC simply to extract additional profits over-and-above profit

already received through the elemental rates.

i
1

Third, BellSouth’s attempted imposition c;f the TIC charge on the CLECs is
discriminatory. BellSouth does not charge TIC on all CLECs and it appears that, even
when it does, it can set the rate at whatever level it desires. Although, the TIC proposed
by BellSouth in the filed rate sheet exhibits to Attlachment 3 is $0.0015, BellSouth had
threatened to nearly double that rate, if Petitioners did not agree to it during negotiations.
For these reasons, the Authority nmust find that the TIC charge is unlawfully
discriminatory and unreasonable. [Sponsored by 3 CLECs M Johnson (KMC), J Fury

(NVX), J Falvey (XSP)]
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WHY IS THE LANGiJACE jIT‘HAT BELLSOUTH HAS PII!O?OSED
INADEQUATE? = AL " it
BellSouth’s language providgs for 'recovéry b,f the TIC. It is BellSouth’s position 'Fhat the
proposed rate is justified because BellSouth incurs costs beyond those for which the
Authority-ordered rates were designed to address; such as the costs of sending records to
A . »
the CLECs identifying the originating carrier. BellSouth, however, has not demqnstrated
that the elemental rates that have applied for nearly eight (8) years to BellSouth’s
transiting function do not adequat‘ely' provfdé for BellSouth cost recovery. If these rates
no longer provide for adequate cost recovery, BellSouth should conduct a TELRIC cost
study and propose a rate in the Authority’s next generic pricing proceeding. BellSouth
should not be permitted imilaterally fto impose a new charge without submittiflg such
charge to the Authority for review and appr'ovail. [Sponsored by 3 CLECs M Johnson
(KMC), J Fury (NVX), J Falvey (XSP)]

T
.

j

WHY IS ISSUE 3-6 APPROPRIATE FOR ARBITRATION? ;
BellSouth’s position statement states that Issue 3-6 should not be included in this
Arbitratio;l because “it involves a request by‘ the CLECs that is not encompassed” in
Section 25‘1 of the 1996 Act. This statement is incorrect. Transiting is an
interconnection issue firmly ensconced in Section 251 of the Act. Moreover, this
functionality has been included in BellSouth interconnection agreements for nearly 8
years — it is not now magically not related to its obligations under Section 251 of the Act.
In addition, transiting functionality is séfnething BellSouth offers in Attachment 3 of the

Agreement, which sets forth the terms and conditions of BellSouth’s obligations to

interconnect with CLECs pursuant to section 251(c) of Act. Finally, the Parties have
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discussed and debated the TIC, allthou'gh to no resolution, throughout the negotfations of
this Agreement. For these reasons, Issue 3-6 is properly before this Authority.
[Sponsored by 3 CLECs. M Johnson (KMC), J Fury (NVX), J Falvey (XSP)] '

Irem No 66, Issue No 3-7 [Section 10 1] This issue has
been resolved. i ‘1

ltem No 67, Issue No 3-8 [Section 102, 102 1, 10 3]
Should compensation for the transport and termination of
ISP-bound Traffic be subject to a cap?® : B

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 3-8.

The answer to the question ppsed in tllle isslue statement is “NO”. Compensalt’iqn caps set
in the FCC’s remanded ISP Order on Remand do not extend beyond 2603. Hpvyever, to
the extent that CLECs have negotiatéd a compensation cap for ISP-Bound Traffic, the
issue then becomes how such caps will be combined in the event of a merger "or asset
acquisition. Xspedius® position is that‘ in the event of a merger or asset acquisi;[ki(?n, such
compensation caps should be combined and should accrue to the combined en'tity. In the
event that one entity is not slubject to a ‘conlipensation cap, the Parties shoul,d p{egotiate
with respect to what compensation cap, if any, will apply to the new entity. [.Sl'll)onsored
by 1 CLEC. J. Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?

|
To the extent that CLECs have negotiated a compensation cap for ISP-Bound Traffic, it

is fair that such caps will be combined upon merger or asset acquisition. To the extent

KMC and NuVox are not arbitrating this issue.
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that a CLEC has not negotiated such a cap, it would be unfair to subject an‘el'nlarged
CLEC entity (enlarged via merger or asset acquisition) to a cap negotiated with respect to
a smaller entity, especially since the FCC currently provides for no compensation cap.
[Sponsored by 1 CLEC. J Falvey (XSP)]

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED

INADEQUATE?

The Parties have recently e\changed redlmed language on this issue, whlch will

i

hopefully resolve any inadequacies in the proposed language. [Sponsored by 1 CLEC J

b Wi

Falvey (XSP)]

Item No 68, Issue No. 3-9 [SectzonZ 1 12] This issue has
been resolved. l ;

ltem No 69, Issue No 3-10 [Section 3 2, Ex A] This issue
has been resolved

Item No 70, Issue No 3-11 [Sections 331,332, 345, S
10 10 2]. This issue has been resolved.:

Item No 71, Issue No 3-12 [Section 4 5] This issue has
been resolved.

Item No. 72, Issue No 3-13 [Section 4 6] This issue has
been resolved.
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ltem No 73, Issue No 3-14 [Sections 10 10 4, 10 10 5,
1010.6,10 10 7] Under what conditions should CLEC be ;
permitted to bill BellSouth based on actual traffic
measurements, 1n lieu of BellSouth-reported jurisdictional
factors?’

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 3-14.

Where a CLEC has message recording technology that identifies the jurisdiction of traffic
terminated as defined in the Agreement, CLEC should have the option of using that
information to bill BellSouth based Llpon aétual measurements and jurisdictionalization,
in lieu of factors reported b}'/ BellSouth. [Sponsored by 1 CLEC J. Falvey (XSP)]
WHAT IS THE RATIONALE FOR YOUR POSITION?

There is no reason why a CLEC, which employs its own message recording technology
that identifies the jurisdiction of terminated traffic cannot utilize its technology to bill
BellSouth based on the actual measurements and jurisdictionalization instead of
BellSouth’s factors. BellSouth’s factors are designed as a default in cases where a Party
does not have traffic recording technology. However, in the instance that a CLEC does

have recording technology, there is no reason why the Parties cannot use the CLEC’s

actual measurements in lieu of BellSouth’s default factors. [Sponsored by 1 CLEC J.

I
1
B

Falvey (XSP)]
WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED

INADEQUATE?

KMC and NuVox are not arbitrating this issue.
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BellSouth’s language does not provide Xspedius with the option of billing based on

actual traffic measurements.: BellSouth’s position statement indicates that it is w‘i\lling to
' i

!

agree that kspedius can bill based on actual traffic measurements, but BellSouth has not

presented contract language that would fleshlout this proposal. [Sponsored by‘ 1 ‘ICLEC
. y

J Falvey (XSP)] N

COLLOCATION (ATTACHMENT 4)

Item No 74, Issue No. 4-1 [Section 3 9] What definition of
“Cross Connect” should be included in the Agreement?

i 1

PLEASE STATE YOUR POSITION WITiI RESPECT TO ISSUE 4-1(A).

The following definition of “Cross Connect” sh(;uld be included in the Agreemént: “A
cross-connection (Cross Connect) is a cabling scheme between cabling runs, sut;systems,
and equipment using patcﬁ cbrds or jumper wires that attach to connection hardware on
each end, as defined and described by the FCC in its applicable rules an(i’ orders.”
[Sponsored by 3 CLECs R Collins (KMC), J. Willis (NVX), J Falvey (XSP)] [

WHAT IS THE RATIONALE FOR YOU'R I;OSITION? :
Petitioners’ proposed definition of Cross Connect is a verbatim restatement of the FCC’s
definition of this facility. ’Petitioners have requested no more than the facilities to which
they are entitled. This language is necessary because Petitioners’ need to ensure that
once they have collocated in a BellSouth premise, they can 1;se Cross Connecg to gain
access to loops, transport, multiplexers, sWitch ports, optical terminations and the like.
Without such access, the purpose of collocating is moot. [Sponsored by 3 CLECs R

Collins (KMC), J Willis (NVX), J. Falvey (XSP)]
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WHY IS THE LANGUAGE "I’]HAHT BELLSOUTH HAS PROPOSED
Lo vt b

INADEQUATE?

BellSouth has proposed 1aﬁguage that is overly r’1a1“row and thus restricts Petitioners’
access to Cross Connects. BellSouth limits its definition of Cross Connect to “a jumper
on a frame ... or panel” and, if necessary, the “tie cable connecting the framel/panel with
the collocation demarc[.]” This deﬁﬁitioh does not comport with the FCC’s d"ellf:mition,
which includes “a cabling scheme between cabling runs [or] subsystems” and equipment.
In bn‘actice, it could prevent a CLEC from connecting its collocated equipment tlo loops,
transport, multiplexers, switch ports, optical terminations and the like.,  Under
BeliSouth’s language, Petitioners fear that they would be forced to obtain this
connectivity by purchasing “cabling” at unknown rates or ‘by purchasing expensivle “local
éhannels,” which essentially would be.crolss connects priced at access rates on a minute-
of-use basis. Thus, by artificially limitirllgvth'e (:i:e:ﬁnition of Cross Connect, CLE'és fear
that BellSouth is planning a windfall ét the CLECs’ expense. [Sponsored by 3 lé’LECs

R Collins (KMC), J Willis (NVX), J Falvey (XSP)]

L

Item No 75, Issue No 4-2 [Sections 521 1,5212] In "
circumstances not covered by the scope of the FCC Rule

51 233 (which relates to Advanced Services equipment) what
restrictions should apply to the CLEC’s use of collocation
space or collocated equipment/facilities when such use
impacts others?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 4-2.
Provisions should be included to cover the installation and operation of any equipment or
services that (1) significantly degrades (“significantly degrades™ is as in the FCC rule

applicable to Advanced Services); (2) endangers or damages the equipment or facilities
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of any other telecommunications carrier collocated in the Premises; or (3) knowingly and

unlawfully compromises the privacy of communications routed through the Premises;

!

and (4) creates an unreasonable risk of injury or death to any individual or to the public.

TRERR
I

The Agreement also should provide that if BellSouth reasonably determines that any
equipment or facilities of a Petitioner violates the provisions of Section 5.21, BellSouth

should provide written notice to the Petitioner requesting that the Petitioner 'cure the

violation within forty-eight (48) hours of actual receipt of written notice or, at a
minimum, to commence curative measures within twenty-four (24) hours and to exercise

reasonable diligence to complete such measures as soon as possible thereafter.

H

The Agreement also should state that, with the exception of instances which'pose an
immediate and substantial threat of physical damage to property or injury or death to any

person, disputes regarding the source of the risk, impairment, interference, or degradation

Tt
i

. i
. . .. . I
should be resolved pursuant to the Dispute Resolution provisions set forth in the General

[
| 1

Terms and Conditions. [Sponsored by 3 CLECs .M Johnson (KMC), H. Russell V(N VX),

J Falvey (XSP)] ' !

WHAT IS THE RATIONALE FOR YOUR POSITION? -

This issue is of great importance to Petitioners, as the Agreement provisioné that it

addresses give BellSouth the right to terminate Petitioners’ service. They are “pull the
plug” provisions. Because of the enormous competitive and customer service
implications of these provisions, their terms should be as precise and definite as possible

in order to prevent unwarranted service disruption.
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Petitioners’ proposed language provides BellSouth full protection for occurrences of

1

. ' . . . v . . 1
interference or impairment that would affect service in a material way or would endanger

the privacy or safety of any person. It protects against four types of harm. The first type,

drawn in large part from the FCC’s interference rules, protects BellSouth and other
collocated carriers from interference that “significantly degrades” — defined as

“noticeably impairing a service from a user’s perspective” — their equipment or service.
Allegations of this sort of impairment should be supported by customer complaints or

! o

trouble tickets. As to the second type of harm, Petitioners’ language guards against any
C b ']1:"
action or occurrence that “endangers or damages the equipment of BellSouth or any other

telecommunications carrier,” thus protecting the integrity of all operations locatéci within
and service provided via the BellSouth prlemi.se in which Petiti;)ner is collocated. Third,
Petitioners’ language states that Ilany kpovsging ér unlawful combromising of :a"cﬁgtomer’s
privacy of communications will be céverled.' fhis language will ensure tha£ Pétitioners

take all reasonable steps to ensure that their equipment and technicians preserve customer
? , o

privacy. Finally, Petitioners have pfoposéd language that states that their equipment and

services shall not impose an “unreasonable risk or injury or death” to any person.

I
In the event that interference rises to a level in which it poses “an immediate and
substantial threat of physical damage to property or injury or death to any person,”
BellSouth may take whatever action necessary to prevent such injury, including the
termination of power to Petitioners’ equipment, provided that BellSouth has determined
beyond a reasonable doubt that Petitioner’s equipment is the cause of such a dire threat.

Where possible, BellSouth must provide Petitioners with notice of such action.

Petitioners’ language thus ensures a proportional response to interference, and prevents
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BellSouth from terminating service arbltrarlly or tor minor infractions. [Sponsor ed by 3

CLECs. M Johnson (KMC), H Russell (NV)O J Falvey (XSP)]
Gy
WHY IS THE LANGUAGE THAT . BELLSOUTH , HAS PROPOSED

INADEQUATE? o

1

BellSouth also has proposed a four-part interference provision, and 1t concurs with

Petitioner’s language regarding an “unreasonable risk of injury or death.” In other
11

respects, however, BellSouth has proposed language that is t0o vague or overly broad,

such that it would be entitled to terminate Petitioners’ services in response to minor

interference.  First, in addition to". Petitionelrs “significantly degrades” rlanguage

—ly

h
R

(BellSouth concurs that this term is defined as I"‘noticeably impairing a service’[;,from a
user’s perspectlve”) BellSouth has added that aﬁythmg that “interferes with or 1%11pa1rs

service w1ll be deemed actionable interference. Thls language ‘provides no o‘bjectlve
standard for defining which interference justifies service termination. Accorqingly, it
improperly renders BellSouth the arbiter, yvithout limitation, as to what problelﬁs:'!r\;varrant
termination. Second, BellSouth proposes to expa;rid the provisién to include ‘Te’(:]%;ipment,
facilities, or any other property of BellSouth or of any other ;ntity or person” (e;nphasis

added). This language is inappropriate, because it imposes the risk of service termination

even when the alleged interference does not impact any telecommunications carrier’s

i ! y!

actual operations or service. Under this language, a spilled can of soda in an end office
: oo o LR

common area could result in service termination. Third, BellSouth seeks to hold

Petitioners accountable for any compromise of customer privacy, regardless of whether

the breach was knowing or unlawful. In effect, this provision creates strict liability on
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Petitioners for any breach of customer privacy, a result that is neither commercially

reasonable nor in keeping with federal law.

In addition, BellSouth proposes a significantly different standard for service termination.

e

: , s
If interference poses a threat of “any other significant degradation, interference or

impairment of BellSouth’s or another entity’s service,” then it may terminate Petitioners’

electrical power. This language, coupled \I)'vitlh BellSouth’s overly broad definitions of

what constitutes interference, gives BellSouth far too much latitude in dedt'é'rmining

whether to terminate power. Not every instance of interference or impairment warrants
! o

interrupting a customer’s service. Thus, because of the gravity of the provisions at issue,
. _ -

which empower BellSouth to termination service by interrupting power, the language

¥ ' t .
““1)1,

defining what constitutes interference or {mpairment must be brecise, with an objective
standard, and not open t‘o interpretation. - M(l)re importantl;l, ti1ese provisibris must
provide for a proportional response to interference, such that Petitioners’ servicels‘lare not
terminated for minor interference that is not significantly service-affecting. 'Cpstomer
service must' be safeguarded; BellSouth’s abilitSI tlo' interrupt service must be clo;ély and
fairly defined. To do otherwise would be patently unreasonable as a matter of C(I)ntract,

but also contrary to what we perceive to be the public interest. [Sponsored by 3 CLECs

M Johnson (KMC), H Russell (NVX), J Falvey (XSP)]

Item No 76, Issue No 4-3 [Section 8 1, 8 6]. To the extent
the CLECs paid for space preparation and power on a non-
recurring basis, how should those payments be accounted for
in light of the current collocation rate structure?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 4-3.
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When a CLEC previously has paid for space preparation and power on a non-recurring
< - Sy

basis, that CLEC should not have to pay rates established under the current rate structure

¢ )
! '

which folds these formerly non-recurring charge elements into monthly récurring
o

charges. The rates that should apply to those collocations provisioned under the old rate

)
A b

, .xi';' . #

structure should be thosel rates that weré in efféct prior to the Effective Dlalte' of the
Agreement, unless such rates included recovery ’for space preparation and power ‘already
paid for by a CLEC via non-recurring cha,rges of one form or ;gnotller. In that c:ase, the
Authority should derive a TELRIC compliantl rate that does not include recovery for
space preparation and power infrastructure. [Sponsored byl 3 CLECs Ml J;Imson
(KMC), J Willis (NVX), J Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR P;)SITION?

The core dispute in this i‘ssue (and rela’ted,IIssue 4-5) surrounds‘Petitioners’ unwillingness
to double-i)ay for certain collocation ;:hargeél , Petitioners’ proposed language s‘t"é{tes that
collocation rates should be grandfathered — charged at rates that were in effect prior to
this Agreement — “unless application of such rates would be inconsistent with the
underlying purpose for grandfathering.” That is, Petitioners will pay grandfathefed rates
unless doing so in effect forces them tol double-pay for collocation power and space
preparation in the form of previouély} paid Individual Case Basis (“ICB”) pricing or non-
recurring charges and ongoing recurring charges that incorporate recovery for things
Petitioners already had paid for. This result would be “inconsistent” with the concept of
grandfathering, because it :w'ould give BellSouth a windfall in terms of double-recovering

space preparation rates — the opposite of what grandfathering is designed to do.

[Sponsored by 3 CLECs M Johnson (KMC), J Willis (NVX), J Falvey (XSP)]
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WHY IS THE LANGUAGE’ ‘, TIHAT.‘ ‘BELLSOUTH HAS PRO?OSED
INADEQUATE? LT b i

BellSouth’s proposed language o.mits Petitionérs’ caveat régarding inappropriate
grandfathering of rates. Thus, BellSouth appears unwilling to ensure that Petitioners do
not pay twice for space preparation, first through non-recurring or ICB up-front péyments
and then through recurring charges designed to" cover space preparation costlsll, This
position is unreasonable, as it raises Petitioners’ costs needlessly and {)vithout
justification. Accordingly, this provision should state that grandfathered rates sha;l’ll apply

unless that result in inconsistent with the purpose of grandfathering. [Sponsored by 3

CLECs M Johnson (KMC), J Willis (NVX), J Falvey (XSP)]

ltem No 77, Issue No 4-4 [Section 8 4]  When should §
BellSouth commence billing of recurring charges for power? '

PLEASE STATE YOUR POSITION WITH ;IESPECT TO ISSUE 4-4. ‘
Unless the power usage metering option is selected for the particular collocatiorll,' billing
for recurring charges for power proQi;iéd by BellSouth should commence on' ’the date
upon which the primary and redu‘r;dant connections from the Petitioner’s equi.]'ament in
the Collocation Space to the BellSouth power board or Battery Distribution Fluse Bays
(“BDFB”) are installed. [Sponsored by 3 CLECs* R Collins (KMC), J. Fury (NVX), J
Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?

Petitioners should not pay for power that they are not in a position to use. Billing for
power should therefore commence after the requisite power cabling is installed (i e,

when leads are tied down to a fuse panel or BDFB); prior to that time, Petitioners could

not access BellSouth’s power supply. To bill prior to that time is nothing more than
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taking Petitioners’ money for no services rendered. Under the fused amp billing option
(and except in the case of collocations where power plant infrastructure costs were pre-

1

paid via ICB or nonrecurring pricing), BellSouth’s recovery associated with power plant
infrastruct(ure dedicated té a p,articular CLEC is recovered tlllrough recurring charges
which should begin when use begins. [Sponsored by 3 CLECs R Collins (KMC), J
Fury (NVX), J Falvey (XSP)] | I .

WHY IS THE LANGUAGE THAT ﬁELLSOUTH HAS PROPOSED
INADEQUATE?

BellSouth’s position is thatl billing fgr power provided by BellSouth should corpnjence on
the Space Acceptance Date or the Space Ready Date if a Space Acceptance inspection
does not occur within 15 calendar days of the Space Ready Date. Under this la'nguage,
Petitioners would be paying for power without e\l/en being connected to the; BéilSouth
power infrastructure. The Petitionefs would merely be present in the ofﬁf:é; their
equipment could not run or consume power. There is no reasonable basis for BéliISouth
to assert that it is owed money in this situation, as it is not being charged by thé power
company for power that has not been dr'awn. .Be.IISouth’s language should the,r{,éj’fore be
rejected. [Sponsored by 3 CLECs R ,F;O.l[{’zs ({(MC), J Fury (N VIAQ, J Falvey“(lz}’.S"P) ]

o oy .,

Item No 78, Issue No. 4-5 [Section 8 6] This issue has
been resolved. - ' ' “

Item No 79, Issue No 4-6 [Sections 8 11,8111, 812 2]
What rates should apply for BellSouth-supplied DC power?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 4-6.
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Applicable rates should vary depending on whether the Petitioner elects to be billlled on a

“fused amp” basis, by electing to remain (or install new collocations or augments) under
.

R

the traditional collocation power billing method, or'on a “used amp™ basis, by ele&;ting to
convert collocations to (or install new collocations or augments under) the power usage

metering option set forth in Section 9 of Attachment 4. Under either billing method,

T

there will be rates applicable to grandfathered collocations for which power plant

' Lo

infrastructure costs have been prepaid under an ICB pricing or non-recurring charge

arrangement, and there will be rates applicable where such grandfathering does not apply

and power plant infrastructure is instead recovered via recurring charges, as currently set

by the Authority.
Under the fused amp billing option, the Petitioner will be billed at the Auth'orit}}’s most
recently approved fused amp recurring ;‘atel for DC power. However,. if certain

arrangements are grandfathered as a result of the Petitioner ha\}ing paid installation costs

Lo !

under an ICB or non-recurring ra‘te schedule for the colloce;tion arrangement power
installation, the Petitioner should only be billed the recurring rate for the DC power in
effect prior to the Effective Date of this Agreement, or, if rates that excluded the
infrastructure component had not been incorporated into the Parties’ most recent
Agreement, the most recent Authority approved rate that does not include an
infrastructure component should apply.
Lo

Under the power usage metering option, recurring charges for DC power are subdivided
into a power infrastructure component and an AC usage component (based on DC amps

consumed). It is my understanding based on representations made by BellSouth that
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these rates already have been set by the Authority. However, if certain arrangements are

grandfathered as a result of the Petitioner having paid installation costs under an'ICB or

i T

non-recurring rate schedule for the collocation arrangement power installation, the
g ' Ill

Petitioner should only be billed a recurring rate for the AC usage based on tﬁe most
. l '

recent Authority approved rate. [Sponsored by 3 CLECs R Collins (KMC),

1 t T

J. Fury

(NVX), J Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION? w

Petitioners’ position remains that they should pay grandfathered rates when appfopriate
and that they should have the option of paying ‘only for the power they use. "l"!And as
explained in Issue 4-8, Petitioners should be pérmitted to chosg the method of billlling —
on either a “fused amp” or a “used amp” basis — in any BellSouth state. Althoﬁgh this
has been ordered in Tennessee, Floriclia and Ge\orgia, BellSouth C}Jrrently refuseﬁ't? make

the option available outside Tennessee. In Tennessee, all rates terms and conditions

i

applicable to a used-amp power usage 111eteri11g qption have been agreed to. This issue
79/4-6 and issues 80/4-‘7, 81/4-8, and 82/4-9 are all closely related issues involving
collocation power. Certain aspects of these issues do not appear to be issues in
Tennessee. Under either method, where Petitioners have already paid noni-rlecurring
charges for the power infrastructure thé& require, such payments must be credited in
some way to prevent double-dipping by BéllSouth. Thus, in the event that a
Commission’s rates have changed to include .infrastructure costs within the'monthly
recurring power rate, Petitioners should pay grandfathered monthly rates that do not

include this component. Petitioners’ proposed language therefore states that if they have

“paid installation costs under a ICB or nonrecurring rate schedule for the collocation
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arrangement power installation ... the most recent Commission approved rate that does
not include an infrastructure comporient shall apply.” [Sponsored by 3 CLECs R

Collins (KMC), J Fury (NVX), J Falvey (XSP)]

Vot

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED

INADEQUATE?

1

BellSouth’s language is inappropriate because it requires Petitioners to pay ‘the rates
contained in Exhibit B of this Attachment”, regardlesé of whether grandfathering is
appropriate and irrespective of whether a fused or used billing option is chosen. In other

words, BellSouth seems to want language that could be used to require Petitioners to pay
i , o Fiy

twice for power infrastructure work already completed, once via ICB NRCs and again

[} . IR
through recurring monthly rates. Such a practice is not acceptable. Petitioners’ language

should therefore be adopted. [Sponsored by 3 CLECs. R Collins (KMC), J Fury

(NVX), J. Falvey (XSP)] ' | »

L

Item No 80, Issue No 4-7 [Section 9 1 1] (A) Under the
Sused amp billing option, how should recurring and non-
recurring charges be applied? (B) What should the charges
be? ' L

PLEASE STATE YOUR POSITI(;N \”VITH RESPECT TO.ISSUE 4-7 (A). Il

Under the fused amp billing option; ;1'1(‘)11t111y recurring charges for -48V DC'I.‘power
should be zllssessed per fused. amp per month in a manner consistent with Authorilty' orders
and as set forth in Section 8 of Attachment 4 (see Issue 4-6 above). It is our
understanding that non-recurring chafges for —48V DC power distribution, Iare not
applicable and therefore, subject to agreement on appropriate language to reflect this, this

aspect of the issue appears to be settled. [Sponsored by 3 CLECs R Collins (KMC), J.

Fury (NVX), J Falvey (XSP)]
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WHAT IS THE RATIONALE FOR YOUR POSITION?
Petitioners simply want rates applied in the manner intended by the Authority.
Petitioners do not want the Authority’s rates applied in a manner that rééults in

overpayment by CLECs and over-recovery by BellSouth. [Sponsored by 3 CL.ECs R

Collins (KMC), J. Fury (NVX), J Falvey (XSP)]
WHY IS THE LANGUAGE ' THAT BELLSOUTH HAS PROPOSED

INADEQUATE?

i L

Belléouth’s language is unacceptable because lsetitioners do not feel comfortable that
they uﬁaerstand it. Petitioners have a pending request into BellSouth for a conference
call with a BellSouth collocation expert who can explain the meaning of BellSouth’s
proposed language, how it applies and how it results in billing that comports with
Authority orders and does not result in over-payment by Petitioners and over-recovery by
BellSouth. We are hopeful that this issue can be settled prior to hearing. [Spoysored by
3 CLECs R Collins (KMC), J Fury (NVX), J Falvey (XSP)]

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 4-7 (B)

i

Monthly recurring charges should be at the rates established by the Authority, except in

.

those cases where a Petitioner has paid for power plant installation on a non-recurring or
! LH

individual case basis. As explained with respect to Item 76 / Issue 4-3, application of the

Do

current Authority-approved rate power plant infrastructure rate would result in".double
payment by Petitioners and over-recovery by BellSouth in such instances. [Sponsored by

1 I|.'
3 CLECs R Collins (KMC), J Fury (NVX), J Falvey (XSP)]
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ltem No 81, Issue No 4-8 [Sections 9 1.2, 91.3] (4) .
Should CLEC be permutted to choose between a fused amp b
billing option and a power usage metering option?

(B) If power usage metering 1s allowed, how will recurring
and non-recurring charges be applied and what should those
charges be? Lol

!

PLEASE STATE YOUR POSITI(;N Wi’ll‘lI{IRl;lSPECT TO IéSUE 4- 8(A) -

The answer to the question posed in tlns issue is “YES”. Petitioners should ble I;;rmitted
to choose between a fused amp billing c;ptic;n and a power usalge metering o;l)'tioﬁn. It is
our understanding, based 0;1 negot‘i’ations, the contract languageI Isubmitted by botlhi parties
and BellSouth’s position statement included in the Issues Matrix, that this subl-issu'e is not
and arbitration issue in Tennessee and that BellSouth will allow Petitioners to choose
between a fused amp billing option and a power usage metering option on a collbcation—
by-collocation basis. It seeﬁls thai this sub-iséue appears in the Petition an!i the Issues
Matrix largely as a product of tl1£s l')eling a 9-sfate arbitratioh. Joint Peti‘tio'lzers are
awaiting BellSouth’s confirmation that this issue is indeed settled with respect to
Tennessee. If some unforeseen aspect olf this sub-issue remains, Petitioners 'reserve the
right to address it completely in rebuttal testlmony [Sponsored by 3 CLECs R Collins
(KMC), J. Fury (NVX), J Falvey (XSP)]

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 4-8(B).

If the Petitioner chooses the power usage metering option, monthly recurring charges for
-48V DC power will be assessed based on a consumption component and, if applicable,
an infrastructure component, as set forth in Section 8 of Attachment 4 (see Item 7§ / Issue
4-6 above). The Authority should ensure that its most recently approved recurring rates

are apportioned appropriately into the consumption and infrastructure components. Any

additional rate elements that the Parties have agreed are applicable should be at rates
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+ ' ‘ . i I

J. Falvey (XSP)] ‘ '
, ' ) 5o by T LI i,(l«

WHAT IS THE RATIONALE FOR YOUR POSITION?

b

Where Petitioners pay for power on a usage metering basis, the rates should be as set by

the Authority unless, as explained in Issue 4-6, such rates would require a Petitioner to

pay for infrastructure costs already covered by ICB non-recurring charges. As Petitioners
1 | Lol

have explained, it is inappropriate, and potentially anticompetitive, to require any carrier

to pay both NRCs and redundant recurring ch.argf‘:s for the same preparatory work. Thus,

monthly charges for DC po'wer should be ‘assessed for the amperes used, according to
1

Authority rates, with credit provided to the extent that infrastructure costs have already

M i

been paid but are a component of the Authority’s monthly rates as well. This proposal
comports with Petitioners’ consistent positién regarding the interplay of ICB non-
recurring charges and monthly recurring .charges for collocation-related facilities.

[Sponsored by 3 CLECs R Collins (KMC), J Fury (NVX), J Falvey (XSP)] v

4

Item No 82, Issue No 4-9 [Sections 9 3]. For BellSouth- i
supplied AC power, should CLEC be entitled to choose
between a fused amp billing option and a power usage |
metering option? - ‘ "

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 4-9. i

The answer to the question posed in this issue is “YES”. Where a Petitioner elects to
v . ‘ o

install its own DC Power Plant, and BellSouth provides Alternating Current (AC) power

to feed Petitioner’s DC Power Plant, CLEC should have the option of choosing ‘between

fused amp billing and power usage metering options. [Sponsored by 3 CLECs R

Collins (KMC), J. Fury (NVX), J Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?
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This issue involves a scenario in which Petitioners install their own power converter, and
: e S

convert BellSouth supplied AC power to DC power for their own use. Petitioners should
pay for BellSouth AC power in the same manner as for DC power. Specifically, and as

proposed with respect to DC power, Petitioners should have the option of .choosing

between fused amp and metered usage billing options. Accordingly, Petitioners’

proposed language states that “charges tfor AC power will be assessed in the same manner

as charges for DC power are assessed, as set forth in Section 9.1 (including subsections
v . ¢ !g .

above).  This language is precise, definite, and provides BellSouth with fair
compensation for the power it provides. [Sponsored by 3 CLECs R Collins (KMC), J
Fury (NVX), J Falvey (XSP)] ‘ . ’

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED

INADEQUATE? L . Y

BellSouth’s language is inadequate because it does not allow Petitioners to choose a
{

metered usage billing option. [Sponsored by 3 CLECs R’ Collins (KMC), J Fury
) ' . 1}

(NVX), J Falvey (XSP)]

Tt ! r"‘ ! O
I !

Item No. 83, Issue No 4-10 [Sections 13 6]. This issue has
been resolved. .

ORDERING (ATTACHMENT 6) ' ]

Item No 84, Issue No 6-1 [Section 2 5 1] Should payment
history be included in the CSR?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 6-1.
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The answer to the question posed in this issue is “YES A subscribers’ payment hlstory

[

should be mcluded in the CSR to the extent authorlzed or requ1red by the FCC, Authorlty
or End User. [Sponsored by 3 CLECs' R Collins (KMC), H. Russell (NVX), .’/| Falvey
(Xsp)j | - o
WHAT IS THE RATIONALE FOR YOUR PbSITION? | o

The rationale is twofold. First, such infor’mation must be mac}e available as part of the
Operational Support Systems (“OSS”) UNE. BellSouth has t};is information i‘n its OSS
systems and is required by federal law to provide access to it. The FCC’s rules do not
contain an exemption that permits BellSOl,llth to actively Istrip customer paymentllv history
from a CSR. Second, BellSouth’s effor"ts to actively filters such information‘out are
anticompetitive. BellSouth has such information by virtue of its monopoly leé‘acy and
enduring fnarket dominance. It merely' Iseeks to but competitors. at a disadvehtage by
withholding such information. [Splonsored by 3 CLEC.; R Collins (KMC), H' Russell
(NVX), J. Falvey (XSP)] x ' o |
HAVE OTHER COMM;ISSIONS REQUIRED .BELLSOUTH TO | CEASE
STRIPPING SUCH INFORMATION FROM CSRs? | .

Yes, it is my understanding that the Alabama and Florida Commissions already have
determined that BellSouth must not shield this infonﬁation from its competitors in this
way. [Sponsored by 3 CLECs R. Collins ‘(KMC), H Russell (NVX), J Falvey (XSP) Ji
WOULD BELLSOUTH BE VIOLATING CPNI/PRIVACY RULES BY
PROVIDING SUCH INFORMATION? N

No, just as is the case in those states I just listed, it is my understanding that there would

be no such violation here. On this point, it is important to note that the payment history
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is part of a CSR and that CLECs already get permission in the form of a LOA from
customers.in order to gain access to CSR‘S. Thus, ‘Fhis issue is not a “privacy” ilssue —itis
squarely a UNE/competition issue. In any event, when a customer gives a CLEC
permission to view CSR information, it simply is not BellSouth’s prerogative to say no
and to wi‘;hhold some of it. In that sense, BellSouth’s actions are not only anti-
competitive, they’re also anti-consumer. [Sponsored by 3 CLECs R Collins ‘(KMC), H
Russell (NVX), J Falvey Q\’SP)] - " | " »ii
WHY IS THE LANGUAGE THAT BELLSOUTH HAS PRO'il]"OSED
‘ '
INADEQUATE? i
BellSoutH has not suggested lalternate language for this provision. BellSouthfé position,

e

. . . ! . : 3 3 . r‘ .
however, is that payment history should be maintained as confidential mformatloﬁ and is

not necessary in order for a CLEC to provision service to an end user. This argument
simply ignores that such information must be made available for two independently valid

reasons. As I explained, first, the information is part of the OSS UNE and, second, it is
not “confidential” if a consumer authorizes its release. BellSouth also claim%that its
systems will not permit this informatiop to be shared on an end user by end user or CLEC
by CLEC basis. But this is not something that needs to be done on an end user-by-end
user or CLEC-by-CLEC basis. No systems change is needed other than disabling the
system “enhancement” that strips CSR information in certain states. Obvic;usly, if
BellSouth can comply with the law and customer requests that they share such
information in some states, it can comply in all states. On this point, however, I must add

that the need for a systems change, if one were indeed needed, would be no excuse for

failing to provide nondiscriminatory access to OSS and for failing to abide by consumers’
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desire that such information be shared with carriers that may be able to provide them with

) . [

more favorable service options. BellSouth should therefore not be permitted to remove
customer payment history from a CSR, and Petitioners’ language should be adopted.

[Sponsored by 3 CLECs R Collins (KMC), H Russell (NVX), J Falvey (XSP)]

ltem No 85, Issue No 6-2 [Section 2.5 5] Should CLEC
have to provide BellSouth with access to CSRs within firm
intervals? '

PLEASE STATE YOUR POSITiON WITH ﬁESPECT Td ISSUE 6-2. ":‘ ’v‘

The answer to the question posed in this issue is “NO.” CLEés are not requir'e.ci by law
to commit to specific intervals, and Petitioners dc}l n;)t hav.e auto'mated systems in place to
handle CSR requests. Moreover, BellSouth refu;es to C(‘)mmitll to deliver CSRs within a
firm interval. Petitioners, however, voluntarily will commit to use best efforts to provide
CSRs within an average of 5 business days of a valid request, subject tolyt,lil?é same
exclusions applicable to BellSouth’s delivery of CSRs. [Sponsored by 3 Clyi’Cs R.
Collins (KMC), J Willis (NVX), J Falvey (XSP)] |
WHAT IS THE RATIONALE FOR YéUR P(;SITION? "
Petitioners are not incumbent monopolists, and, as such, th;y are not subject to the
unbundling intervals and performance metrics that apply to BellSouth. In fact,
Petitioners are not even required to negotiate this issue, but have done so in 6rder to
demonstrate that they are committed to take steps necessary to ensure that consumers are
well served by a competitive marketplace: Notably, this is the first time that ansl of the

Petitioners have been asked by BellSouth to commit to intervals of this type.

Accordingly, a careful and cautious approach is best. The voluntarily commitment
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Petitioners offer commits them to use best efforts — which is a substantial contract term

— in providing a CSR to BellSouth within 5 business days. This languag'ei'ishould

provide BellSouth with ample assurances that 1t will obtain CSRs in a tlmely manner
\ :

[Sponsored by 3 CLECs. R Collins (KMC), J Willis (NVX), J. Falvey (XSP)] ' j

i
Y

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED

INADEQUATE" TR . ;ff
BellSouth’s position is that CLECs should be requlred to pr0v1de CSRs to BellSouth in
the same intervals prescribed by this Authorlty tor BellSouth In stating that position,
BellSouth ignores the fact that the language it has tried to foist upon Petitioners ldoes not
contain the same interval included in BellSouth’s SEEMS package. BellSougn’s CSR

SEEMS interval is an average interval subject to a variety of exclusions. BellSouth’s

proposal excludes the averaging and th'el applicable exclusions — it simply is not “the

I oy
I

same.”

Even if BellSouth’s proposed interval was the same (which it 1s not) BellSouth also
ignores the fact the standard applies to it becauselit is an ILEC and as such it has Section
251 unbundling obligations which include access to OSS. CLECs such as the Petitioners
are not similarly situated and do not have Section 251 unbundling obligations. On this
point, it should be made clear that, to the extent .that BellSouth prevails on'its*“not a
Section 251 obligation, so it’s not appropriate for arbitration” argument, it slleuld lose
this issue, as such a rationale (flawed as it is) should be applied consistently, if it is to be

applied at all (and it shouldn’t be applied).
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In any event, BellSouth’s position onl this issue is patently unreasonable. CLECﬁ are not
and should not be held to the same (or, as Beliéouth has ‘pfoposed, more st'i_ringent)
unbundling standards as BellSouth; they have nelve:r enjoyed a local monopoly' lrlllor have
they had the economies and scale needed to ‘su;‘)po‘rlt' huiomated systems, as BellSouth has.
CLEC:s voluntarily are willing to agree éo language that commits them to use best efforts
to meet intervals that are eminently reasonable gi\./ren their circﬁmstances. Acco.r,dingly,
) : o x
the Authority should adopt Petitioners’ proposal and reject BellSouth’s proposal to

impose super-251 intervals where none apply. [Sponsored by 3 CLECs R Collins

(KMC), J. Willis (NVX), J Falvey (XSP)] . | &

1

ltem No 86, Issue No. 6-3 [Secttons 2 5 6.2,2563] (A4) i
This issue has been resolved, -
(B) How should disputes over alleged unauthorized access to
CSR information be handled under the Agreement?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 6-3(B)

If one Party disputes the other Partys assertion of non-compliance, that Party should
notify the other Party in writing of the basis fOI,‘ its assertion of compliance'. If the
receiving Party fails to provide the other Party with notice tlhat appropriate c;);rective
measures have been taken within a reasonable time or provide the other Party with proof
sufficient to persuade the other Partylthat it erred in asserting the non-compliance, the
requesting Party should proceed pursuant to the Dispute Resolution provisions set forth in
the General Terms and Conditions and the Parties should cooperatively seek expedited
resolution of the dispute. “Self help”, in the form of suspension of access to ordering

systems and discontinuance of service, is inappropriate and coercive. Moreover, it

effectively denies one Party the due process contemplated by Dispute Resolution
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provisions incorporated in the General Terms and Conditions of the Agreement.

i

[Sponsored by 3 CLECs R. Collins (K'MC), H IRussell (NVX), J. Falvey (XSP)] |
WHAT IS THE RATIONALE FOR YOUR POSITIOIN?

Self help is nearly always an inappropriate means of handling a contract dispute. If there
isa disputé, it should be handled in accordance with the Dispute Resolution plrovisions of
the contract and not under the threat of suspensil.on. of acéess to OSS or tenminafion of all
services. If BellSouth is truly concerned about yq'uiclgly resolving such issues, it should
not continue to oppose including a court of la;)v,.as an: appr;)priate venue ‘for dispute
resolution. [Sponsored by 3 CLECs R Collins (KMC), H. Russell (NVX), J- lFalvey
(XSP)] | |

WHY IS THE LANGtJAGE + THAT BELLSOUTH HAS PROHOSED
INADEQUATE? |

BellSouth’s language provides little more than the threat of suspension of access to OSS
and the termination of all services (regardless of iter')otential impact on its compeﬁtion or
consumers who have been disloyal to BellSouth). While BellSouth offers as window
dressing that if the CLEC disagrees with BellSouth’s allegations of unauthorized use, the

CLEC must proceed pursuant to the dispute resolution provisions set forth in the General
1 ' R

Terms and Conditions. However, it is not

at all cle':ar whether BellSouth gets to pull the
plug while the dispute is pending or whether the coercive pressure created by BellSouth’s
ambiguous language is ‘all that it is seeking In the end, neither CLECs nor their
customers should be forced into such a precarious provision. Moreover, the Party

seeking certain relief (in this case BellSouth), should be the Party that has to file actions
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under the Dispute Resolution provisions. Petitioners should not be forced to seek Dispute

Resolution as a means of curtailing ongoing or potential damage from BellSogth self-

help. [Sponsored by 3 CLECs R Collins (KMC), H. Russell (NVX), J Falvey (XSP)]

!
i

ltem No 87, Issue No 6-4 [Section 2.6] Should BellSouth
be allowed to assess manual service order charges on CLEC
orders for which BellSouth does not provide an electronic
ordering option?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 6-4.
The answer to the question posed in this'issue is “NO.” 1If, at any time, electronic
interfaces are not available to make placemént of an electrqnic LSR ppssible, the
Petitioner must use the manual LSR process for the ordering of UNEs and Combinations.
In such cases where the Petitioner does not willfully choose to use the manual LSR
process, it should be assessed the lower electronic LSR OSS rate. [Sponsor:ed by 3
CLECs" R Collins (KMC), J Furyl (N V/\ﬁ, J. F alvejz (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION? -
I
Petitioners should not pay manual ordering fees when BellSouth’s systems are unable to

1

handle electronic orders. Federal law requires BeilSouth to facilitate electroniclordering
as muph as bossible as a means of enabling new entry. Where BellSouth fails’ﬁo make
electronic ordering available, Petitior')ersl‘are delellyed in serving their custo'mers, as
manual ordering is a more lepgthy process. In this situation, Petitioners should not be

doubly taxed by also being forced to pay a higher rate for this process.

At the very least, the Agreement should contain an express parity and nondiscrimination

requirement, such that where BellSouth may use electronic ordering for a particular
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A
service for itself, it must provide the same electronic ordering for Petitiorie;rs. If
Petitioners are forced to use manual processes for ‘such orders, they must pay ojnly the
electronic érdering charge _ not the manual ord:éring charge. [Sponsored by 3 E‘LECS'
R. Collins (KMC), J Fury (NVX), J Falvey (XS/’)] | IU 1
WHY IS THE LANGUAGE THAT BELLSOUTH HAS PRO?OSED
INADEQUATE? |
BellSouth’s language and position is based on its view that it is not required to"(brovide
electronic ordering capability for every funéti;)n. BellSouth argues tha:t,‘ it has
implemented the Change Control Process for a CLEC’s requests to change BellSouth’s

1

OSS capabilities if Petitioners are not satisfied wifh existing o'rd.ering capabilitiés. But,
as the FCC’s orders on OSS unbundling and Section 271 compliance dem‘gnstrate,
BellSouth has an obligation to facilitate electronic srderixlg wherever possible. It should
not be rewar‘ded for failing‘to meet thatlobligatiox{ by charging a rlnore expensi\{é (‘;'rdering
fee. This result would in effect reward BellSouth for retaining inefficient systems. Thus,
where Petitioner has been relegated to manual ordering, the electronic ordering charge
should nonetheless apply; ”.If the Petitioner shéulq choose manual ordering voluntarily,
this rule should of course not apply, and the manual order fee should be asseésed. In this
way, Petitioners will not be disadvantaged twice — through both a delay. and an
excessive fee — for BellSouth’s inability to provide electronic ordering. [Sponsored by 3
CLECs R Collins (KMC), J Fury (NVX). J Falvey (XSP)]

ARE THERE INSTANCES WHERE BELLSOUTH’S ELECTRONIC ‘OSS IS
“AVAILABLE”, BUT YOU ARE NEVERTHELESS FORCED TO USE MANUAL

OSS?
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Yes. NewSouth’s experience has been that a significant amount (we currently estimate

25%) of NewSouth’s facility orders have to be submitted manually because of address

validation errors. NewSouth has found BellSouth to be delinquent in updating address
! t

records -- this delinquency results in NewSouth’s having to submit the orders manually.
1

Clearly, in such instances, a CLEC should not have to pay the hlgher manual OSS charge.
ie

| '

[Sponsored by 1 CLEC J. Fury (NV/D]

ltem No 88, Issue No. 6-5 [Section 2 6 5]. What rate should Iy
apply for Service Date Advancement (a/k/a service
expedites)? i - i

PLEASE STATE YOUR POSITIONI WITH REéPECT TO ISSUE 6-5. ";‘:ih

Rates for Service Date Advancement (a/k/all service expedites) related tQ;;VUNEs,
interconnection or collocation should be set consistent with TELRIC pricing pI;iIlCipIeS.
[Sponsored by 3 CLECs R Collins (KMC), J Wlllzs NVX), J. Falvey (XSP)]

g

WHAT IS THE RATIONALE FOR YOUR POSITION" .

As explained above in Issue 2-17, all aspects of UNE ordering must be priced at
TELRIC. This same rule slIould apply to Servi;e Date Advancements. CLI%CS are
entitled to access the local network and obtain elelments at forward-looking, cpslt-based
rates. Where they require such access on an expediIed basis, which is often necessary in
order to meet a customer’s needs, CLECs should not be subject to inflated, excessive fees
that were not set by this Authority and that do not comport with the TELRIC pricing

[

standard. [Sponsored by 3 CLECs R Oollins (KMC), J Willis (NVX), J Falvey (XSP)]
WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED

INADEQUATE?
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BellSouth’s; position is that it is not required to provide expedited service pursuant to the
Act. Therefore, BellSouth’s language states that BellSouth’s tariffed rates for'service
date advancement will apply. BellSouth’s tariffed i‘ate, however, is $200.00 per élement,
per day. Thus, for example, a request to speed up an order for a 10-line custorrﬂler by 2
days would cost $4,000.00. This fee is unreasonable, excessive and harmful to
competition and consumers. [Sponsoreld b;z 3 CLECs: R. Collins (KMC)_.:’JI. Willis
(NVX), J. Falvey (XSP)]

IS ISSUE 6-5 AN APPROPRIATE ISSUE FOR ARBITRATION?

Obviously, the answer to that questlon is yes . The manner in which BellSouth
provisions UNEIS is absolutely within Ithe paramet'ers of Section 251. Where Petitioners
require expedited provisioning, that request Iremains part of the overall UNE prO\./'isioning
scheme. And, as we have e;(plained, that request should result in TELRIC ra)tels as for
any other UNE order. BellSouth’s position that “this issue is not appropriate in this
proceeding” is therefore incorrect. Setting prices and arbitratin.g the terms and pfgvisions
assoctated with Section 251 unbundling arle squlareiy within the Authority’s juri;t*.diction
and are appropriately resolved in this arbifratign proceeding. [Sponsored by 3 CLECs

R Collins (KMC), J Willis (NVX), J Falvey (XSP)]

ltem No 89, Issue No 6-6 [Section 2 6 25] Should CLEC N
be required to deliver a FOC to BellSouth for purposes of ..;'”
orting a number within a firm interval?

| i
PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 6-6.

The answer to the question posed in this issue is “NO”. Petitioners are not required by

law to commit to specific intervals, and does not have the necessary automated system in
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place to meet such requirements. Moreover, BellSouth refuses to commit to.deliver

FOCs within a firm interval. Petitioner are, however, subject to the same exclusions that

}

apply to BellSouth’s delivery of a FOC, willing to commit to use best efforts to return a
. , \
FOC to BellSouth, for purposes of porting a number, within an average of 5 l?fusiness

days, for noncomplex orders, after the Petitioner’s receipt from BeliSouth of ,3]; valid
Local Service Request (“LSR”). [Sponsored by 3 CLECs R. Collins (KMC), J. Willis
NV, T Fabvey (XSP) | o
WHAT IS THE RATIONALE FOR YOUR POSITION?

As explained above regarding Issue 6-2, Petitioners are not required to proyide, or
. i ' 1

negotiate to provide, firm intervals to BellSouth for any service. We are not incumbent

monopolists. In fact, we are not requiredhto neg;tiate the issu.e of service inte‘tl'{;;lls, but

have done so to demonstrate our good faith and cc;nlmitment to ensuring that c':l()lllsumers

receive prompt, quality service. Moreover, Il3e1180uth has never sought interval

commitments from us prior to this Agreement. Accordingly, we have proposed,

however, to promise best efforts — an substantial standard in any contract — to provide

FOCs for number porting within 5 business days. These intervals are a reasonable

requirement for a new entraﬁlt, and do not unduly delay BellSouth’s services. [Sponsored
‘ ;

by 3 CLECs R Collins (KMC), J Willis (NVX), J Falvey (XSP)] oo

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED

INADEQUATE?

BellSouth’s language is inadequate because it seeks to impose standards upon CLECs for

which there is no statutory basis. Moreover, the standard BellSouth proposes is more

stringent than that which applies to its own operations. BellSouth maintains that because
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it is required to provide FOCs to CLECs in intervals prescribed by this Authority, which
carry SEEMS penalties if ‘not met, Petitioners should be held to the same standard. Its
purported rationale is that the End User customer is impaired by being unable to receive

the same service interval from all local service providers. This position should be

L, "o

rejected. BellSouth itself has refused to provide firm intervals in the Agreement for these
very operations, yet it has far greater resources to do so than Petitioners have. Moreover,

BellSouth’s SEEMS interval for FOCs is itself subject to caveats and exclusions, such
1 4,
4

that the interval is not always applied. These exclusions include certain holidays; orders

classified as “projects,” and weekdays between 6:00 pm and 8:00 am, and over the

weekend (in other words, non-business hours). 'BelllSOuth’s proposed language does not

{

1
H
i

include all of these exclusions. |
. [ !

Moreover, BellSouth again ignores the fact that it is subject to Section 251 OSS

requirements that simply do not apply to Petitioners. Thus, if BellSouth’s argument that
: i
issues not expressly addressed by Section 251 “are not appropriate for arbitration,” then

its attempt to impose FOC intervals on Petitioners ‘is not appropriate for arbitratiox;lv either.
¥
Regardless of the lack of a stattltofy étandar'd apphcable t? Petitioners, Bel!South’s
position is unreasonable. No CLEC has the opefational systems that enable it to Iprocess
orders in the way that BellS(I>uth’s 0SS doesj. I'BerllSOUth’s proposed language is simply
too onerous, and is therefére an unreasonable bur(“ien to impose. Petitioners hav’e in good

faith offered their best efforts to provide FOCs within 5 business days, and that

commitment is certainly sufficient to ensure timely service. Petitioners’ language should

150



10

11

12

13

14

15

16

17

18

19

20

i oy . [ fi
! . . ’
'
i . 1 ]
. . jre

therefore be adopted. [Sponsored by 3 CLECs R Collins (KMC), J Willis (NVX), J.

! (o

Falvey (XSP)]

Item No 90, Issue No 6-7 [Section 2.6 26] Should CLEC
be required to provide Reject Responses to BellSouth within
a firm interval?

R Co ) R
PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 6-7.
The gnswér to the question posed in this issue; is “NO”. Petitioners are not required by
law to commit to specific intervals, and do not‘ have the necessary automated system in
place to meet such requirements. Moreover, BellSouth refuses to commit tlo, deliver
Reject Responses within a firm int‘erv'al. Petitioners are w1lliﬁg, however, subje‘ct to the
same exclusions that apply to BellSouth’s delive'ryyof Reject Responses, to commit to use

best efforts to return Reject Responses to Be;llSoufh, for purposes of porting a number,

within an average of 5 business days, for noncomplex orders, after the Petitioner’s receipt

from BellSouth of a valid LSR. [Sponsored by 3 CLECs R. Collins (KMC), J Willis

‘ l |
(NVX), J Falvey (XSP)] ' : ‘ i

WHAT IS THE RATIONALE FOR YOUR POSITION? )
K

. , ‘; ’r

As explained above regarding Issues 6-2 and 6-6, Petitioners are not required to provide,
Y - i
P ' [

or negotiate to provide, firm intervals to BellSouth for any service. We have ndﬁétﬁeless
agreed to provide BellSouth with a promise to use best efforts to provide a Reject
Response within 48 hours. This is an aggressive timeframe, and will provide BgllSouth
ample time to amend or correct its or‘ders and secure an expeditious resolution of its

orders. This proposal is commercially reasonable, especially given that Petitioners’

resources cannot match BellSouth’s, and is moreover a concession by Petitioners that

151



10

11

12

13

14

15

16

17

18

19

20

21

.
demonstrates their willingnf!:ss to cooperate with BellSouth beyond what its legal
obligations require. [Sponsored by 3 CLIECs ; R Colllms (KMC)_. J Willis (N Vx), J
Falvey (XSP)] | i
WHY IS THE LANGUAGE THAT ’BIELLSOUTH " HAS PROPOSED
INADEQUATE? o | g
BellSouth’s language is inadéquate becausé it seéks: to impose staﬁdards upon CL;ECS for
which there is no statutory bé‘ISiS‘. MoreO\'/e!rl, the standard BellSouth propos'és'ils, more
stringent than that which applies to its own dpérafions. BellSouth again maintains that
because it must provide FOC Reject Responses'to CLECs in intervals prescribéd' by this
Authority or face SEEMS penalties, then Petitionérs must be held to the same standard.

! i
End User service 1s again BellSouth’s purported incentive for seeking to impose this
standard. Yet even BellSouth’s legal obligation to provide Reject Responsesj.Within a

specific interval is not always applied, because, aas with CSR and FOC intervals discussed

above, the SEEMS requirements contain the same exceptions: holidays, orders classified

vl i i ! !‘Il

as “projects,” and non-business hours. Once again, BellSouth does not proposé that the

I T .

same exceptions apply to CLEC intervals.

As Petitioners have explained, however, Section 251 does not. require CLECs to adhere
to, or even to negotiate, service intervals. Thus, BlellSouth’s staunch position that issues
“are not appropriate for arbitration” unless expressly required l;y Section 251 mu;JSt apply
equally to this issue. Petitioners must not be held to a standard that BellSouth"will not

meet as well.
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In any event, BellSouth is being unreasonable in: its insistence that Petitioners, as new

entrants to the local market, must be held to the same ordering standards that BellSouth,
by virtue of its monopoly control over all network ordermg systems, can satrsfy Twenty-

four hours is too short an mterval to 1mpose especrally glven the fact that CLECs do not

have the same unbundling standards as incumbents. Customer service will not suffer

significantly under a 48-hour interval, whereas Petitioners would incur too great a burden

b

it forced to develop, in a matter of months, ordering systems that are as extensive és those

! |a

that BellSouth virtually inherited. Petltloners language should therefore be adopted

[Sponsored by 3 CLECs R. Collms (KMC) J Willis (NVX), J Falvcy (XSP)] f‘ﬁ'

Item No 91, Issue No 6-8 [Section 2 7 10 4] Should "
BellSouth be required to provide performance and | 2
maintenance history for circuits with chrownic problems? o

R !;.z-:. -
Sy Pty ¢ b

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 6-8. ”?

The answer to the questioln posed in this issue is "‘YES”. BellSouth should disgiose all
available performance and maintenance history regarding the nétwork element, service or
facility subject to the chronic trouble ticket upon request from a Petitioner. ‘[Sponsored
by 3 CLECs R. Collins (KMC), J Fury (NVX), J. Falvey (XSP)] e
WHAT IS THE RATIONALE FOR YOUR POSITION?

Petitioners feel that it is reasonable that they should have access to all available
performance and maintenance history regarding a UNE subject to ‘a chronic trouble
ticket. Such information could help Petitioners’ technicians test and trouble shoot.

Moreover, federal law has already imposed this requirement, at least with respect to

loops. As explained with respect to Issue 2-25, BellSouth must provide all Loop Makeup
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information to a requestingICLEC. This'bbligaﬁon includes illformationlal;out past
trouble on a particular loo.p, as that infc;mlatior'l'may well detérmine the serv}cés that a
Petitioner is likely to be able to provide over that loop. Without such information,
customer service would be at risk, and in the event of a problem, Petitioners might not
have adequate knowledge to fix it quickly. In addition, BellSouth 1s the sole source for

this information, and it cértainly relies on'this knowledge regularly in serving its own

customers. For it to refuse to provide it to a CLEC is unlawfully discriminatory. Where
BellSouth has access to a service or information for its own operations, fundamental

' i
principles of parity require that CLECs have access to it as well. [Sponsored by 3

CLECs R Collins (KMC), J Fury (NVX), J Falvey (XSP)]

i_n

WHY IS THE LANQUAGE THAT ~ BELLSOUTH HAS PROPOSED

. ' '
INADEQUATE? :
BellSouth has not provided alternative languaée .for this section. Its position is that
network performance and maintenancé. hisfory is BellSouth’s' proprietary infqrﬁlation,
. . o
and thus will not agree to provide circuit trouble information under the Agreemepp This
assertion flatly violates federal law, as BellSouth must provide unbundled access .tlo 0SS
which includes access to information in its p()lsseééion about the network elem'e,ﬁts it is
! ' . J
required to unbundle (including all Loop Makeup information) to a requesting CLEC.
That information is equally “proprietary” as circizuilt trouble information, and y'ef the FCC
requires its disclosure as a component of the loop provisioning process. In fact,
BellSouth is regularly required as a matter of OSS access to disclose information about

several aspects of the network, such as collocation space and available facilities, that are

no less “proprietary” than what Petitioners seek in this provision. And, as we have
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explained, the inability to know whether and to what extent a particular loop experienced
technical difficulties is absolutely necessary to en;uring the highest quality serf'l\'{,ice for
our customers. BellSouth’s i)osition is thus unreasonable, discrin}inatory, and contrary to
the public interest. Petitioner’s language should b'e adopted. '[Sponsored by 3l éI’LECs

R Collins (KMC), J Fury (NVX), J Falvey (XSP)]. 9

ltem No. 92, Issue No. 6-9 [Section 2 9.1] Should charges Co
Jor substantially sinular OSS ﬁmcnons performed by the o
arties be reciprocal? L

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 6-9. B
The answer to the question posed in this issue is “YES”. Th,e Parties should bill each
other OSS rates as set forth in Exhibit A of Attachment 2 of the Agreeﬁwnt, for
substantially similar OSS functions performed by the Parties. l‘ [Sponsored bly3 !CLECs

R Collins (KMC), J. Willis (NVX), J Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?

In any contract, it is reasonable for' the parties to pay each other reciprocal rates for
services that are functionally the same or substantially similar. In this instance, it is
reasonable for BellSouth to pay us the same amount for OSS features and functionalities
that we pay to BellSouth. Each party will be providing the same assistance to the other,
and for the same purpose — to connect and serve customers. In addition, as a matter of
administrative convenience it greatly simplifies bil‘ling and coliection when both. parties
are charging the same fee for the sam‘e‘ services. Petitioners’ language is tfiérefore

extremely reasonable, as well as fair, and should be adopted. [Sponsored by 3 CLECs

R Collins (KMC), J Willis (NVX), J Falvey (XSP)]

155



10

11

12

13

14

15

16

17

18

19

WHY IS THE LANGUAGE THAT BELLSOUTH' HAS PROPOSED
INADEQUATE? ¥ AR " L
BellSouth’s proposed language would permit Petitioners to bill the same OSS charge as

BellSouth only if we perform OSS functions “pursuant to the terms and conditions under
i L ‘ P
Lol

which BellSouth bills [Petitioner] for OSS, including FOC turnaround times the ‘same as
oo Y W Co

BellSouth’s, due date intervals the same as BellSouth’s and CSRs handled uriider the

same terms and conditions that BellSouth is held to[.]” In other ‘words, recippoé:al rates

»
'
0

apply only if Petitioners 'adhere to the sarlne Ilcommission-determined intervals as
BellSouth. BellSouth’s position is unreasonable, as it seeks to benefit ﬁnanciallylﬁrom its
e
own imposing of unreasonable interval requiréments on the P@titioners. Petitio;;‘ers are
not in the same position as BellSouth, v'vith thle same inher}ted and subsidized facil‘ivties, to
adhere to the same OSS intervals impo;ed by theéuthority on BellSouth. Yet BellSouth
believes that it is appropriate t0 penalize Petitio;lefsl, in the form of zero rates for sllervices
performed by CLECs, for not being as ad\}antaged as BellSouth. In addition, Bel]lSouth’s
language would, by depriving us of aﬁy 0SS cost recovery, impede Petitioners’ ‘ellbility to
develop the OSS systems that could eventually meet BellSoutll;s desired inter;:/allsl, which
only serves to slow the develop;nent of cc'ml'p'etition. For these reasons, ‘Peit.i‘tioners’

proposal for reciprocal OSS rates should be adopted. [Sponsored by 3 CLECs. R

Collins (KMC), J Willis (NVX), J Falvey (XSP)]

Item No 93, Issue No 6-10 [Section 311] (A) Can
Bellsouth make the porting of an End User to the CLEC
contingent on either the CLEC having an operating, billing
and/or collection arrangement with any third party carrier,
including BellSouth Long Distance or the End User
changing its PIC?

(B) If not, should BellSouth be subject to liquidated
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i, C I| B
PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 6- 10(A)

The answer to this questlon, as posed, is “NO”. BellSouth is requlred by law to port a

customer once the customer requests to be switched to another local service provider,

regardless of any arrangement or agfléement ('or' lack thereof)‘l between a Petiti(;ner and
BellSouth Long Distance or another third party.carrier. BellSouth’s practice represents
il
an anticompetitive leveraging of its ILEC status in favor of, and in collusion\tvith, its
Section 272 affiliate. More specifically, BellSouth'may not coﬂdition its compliallllce with
these obligations under the Agreement upo‘nl a Petitioner’s or its End-Users’ entry into
any billing and/or collection‘ arrarvlglemept,”ll‘:opf;i'é}[ional unde‘rlsté‘nding, relatidl\ighip or
other arrangement with one or more of BeilSouth’s Affiliates, and/or any thirii party
carrier. [Sponsored by 3 CLECs M Johnson (KMC), H Russell (NVX), J. 1Falvey
(XSP)] ~ | | :'
WHAT IS THE RATIONALE FOR YOUR POSITION?
Customers are entitled to choose to switch their local servicé without any conditions
placed on them by BellSouth. Petitioners thus seek to include explicit languag% in the
Agreement that BellSouth cannot make the switching of a customer contingépt upon
whether the chosen CLEC has a billing agreement with BellSouth Long Distancle,.' There
is no justifiable basis for BellSouth to refuse to thl(S language. As an initial matt‘er, as we
have explained regarding Issue G-14, conditioning performance of any agreement the
actions of a third party is unacceptable as a matter of contract. In addition, BellSouth’s

policy of denying customer choice based on the contractual obligations of their chosen

CLEC is punitive and anticompetitive. It is moreover impermissible for BellSouth to
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T
thwart Congress’s goals of establishing lo'qal competition in order to increase or :fécilitate
the market p%esence of BellSouth’s long dist;mce éenhty. Whth;r a CLEC h'as:elll1 billing
agreement with BellSouth Long Distance is yirrevlevant to the ability of the' CLEC to
provide quality local service. Petitioners’ language that would preclude Belleo;Ijt::h from
refusing to port a customer based on such éh unreasonable coxlqitipn and should th’erefore
be adopted. [Sponsored by 3 CLECs M Johnson (KMC), H Russell (N VX)'_.: J Falvey
(XSP)] ,

WHY IS BELLSOUTH’SIPIOSITION ON THIS ISSUE UNREASONABLE?
BellSouth has not provided alternative language for this section. BellSouth’s' position,
however, is that if another carrier restricts the conditions under which that carrier’s end
user can retain a PIC, the Petitioner should be required to either comply with that
carrier’s requirements or transfer the end-user with another PIC. However, only the
CLEC’s customer can change a PIC. "If BellSouth Long Dilstance wants to restrict its
long distance service offering only to BellSouth customers or to select carriers, that is a
matter between it and the customer to resolQe. It is no reason to hold-up the fulhllment
of the customer’s choice to Ichange local PICs. BellSouth’s reason for getting in};é)lved is
obvious — but its attempt to protect its supposedly separate affiliate at the exbénse of
competitors and consumers alike should rllot be countenanced. [Sponsored b)} 3 CLECs
M. Johnson (KMC), H Russell (NVX), J Falvey (XSP)]

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 6-10(B).
Liquidated damages are appropriate in this instanc::e because it would be impossible or

commercially impracticable to ascertain and fix the actual amount of damages as would

be sustained by a Petitioner as a result of such action by BellSouth. A liquidated damage
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't \ ,
. t ' ' . llx
amount of $1,000 per occurrence per day is a reasonable approximation of the damages

likely to be sustained by a Petitioner, upon the occurrence and during the continuance of

any such breach. Liquidated damages should be in addition to and without prej{,i,’dice to

or limitation upon any other rights or remedies a Petitioner and/or any of its End Users

may have under this Agreement and/or other applicable documents against BellSouth.

[Sponsored by 3 CLECs M. Johnson (KMC), H. Rﬁssell (NVX), J. Falvey (XSP) ]

Ly

WHAT IS THE RATIONALE FOR YOUR POSITION?

¢

Liquidated damages are a common mechanism in commercial contracts for efficiently

and meaningfully addressing a breach committed by the other party. They require no

1
1 i

' ot
complex figuring of damages, but rather are explicit and definite, thus putting the other

party on notice of the consequences of a breach. In this instance, the conduct that

Petitioners seek to prevent is egregious, and potentially quite damaging to both

competition and consumers. Liquidated darﬁages are a fair and expedient way to resolve
what would be decidedly unfair behavior by BellSouth. [Sponsored by 3 CLECs M
Johnson (KMC), H Russell IﬂV VX), J Falvey (XSP)]

o o

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE? -
BellSouth maintains that liquidated damages provisions are inappropriate. Given

i

BellSouth’s refusal to agree to Petitioners’ proposal for this section, that reaction is
unsurprising. Yet where BellSouth unreasonably seeks to advantage its Long Distance
entity — a third party to this Agreement — by conditioning the porting of a customer on

whether the chosen CLEC has a billing arrangement with that entity, a 'swift and self-

effectuating remedy is warranted. The Agreement should therefore explicitly provide
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liquidated damages where BellSouth is shown to have conditioned customer porting on

3

the purchase of other BellSouth services. [Sponsored by 3 CLECs M Johnson .(KMC),

H Russell (N VX), J Falvey (XSP)]

'

Item No 94, Issue No 6-11 [Sections 312,3121] (4) '
Should the mass migration of customer service arrangements -
resulting from mergers, acquisitions and asset transfers be :
accomplished by the submussion of an electronic LSR or 1y
spreadsheet?

(B) If so, what rates should apply7

(C) What should be rhe mnter val for such mass migr. atlons of W
services? 4

1 ‘ : |

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 6-11(A).-

The answer to this question is “YES’ Mass mngr_ghon of customer service anangements
(e g., UNEs, Combinations, resale) should be accomplished pursuant to submission of
electronic LSR or, if mutualll}'/ agreed to i)y the Parties, by submission of a sprieadsheet in
a mutually agreed-upon format. Until such ‘time as an electronic LSR }I)rg)lcess is
available, a spreadsheet contéining all relevant information should be used. [Sponsored
by 3 CLECs R Collins (KMC), H Russell WV/\O,] J. Falvey (XSP)] o
WHAT IS THE RATIONALE FOR il(OUR POSITION?

Consolidation in the CLEC industrly has receﬁtly brought to the forefront issues
surrounding mass migration and the need to ensure that there is an efficient, predictable
and lawfully priced process in place for accomplishing the mass transfer of customers
and associated serving arrangements from one carrier to another. It is in consumers’ best

interests that such transitions happen seamlessly, quickly and at a reasonable price. Mass

migration scenarios that result from CLEC mergers or asset acquisitions should not
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translate into an opportunity for BellSouth to make things difficult, create delay or to

extract a ransom to get the work done.

Because mass migrations essentially amount to bulk porting situations, thely‘are not
extraordinarily complex and they do not reciuire BellSouth to do new and uniqlile' things.
Accordingly, they should be made possible by submission of an electronic LSR (or
spreadsheet prior to that becoming available) 'and accomplished within al‘l Fleﬁnite
timeframe such as the 10-calendar day interval that Petitioners pr’opose. [Spqns[ored by 3
CLECs R Collins (KMC), H Russell (NVX), J Falvey (XSP)] §

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED

INADEQUATE?

1

The problem with BellSouth’s language. is that it leaves the determination of what is
expeditious and reasonable entirely up to BellSou‘th. Moreover, BellSouth controls the
means, pace and price for how these things get accomplished. It is no consolation that it
promises to do that the same way for everyBody. vToo many carriers already have faced
too many obstacles to getting mass migratibns acco;nplished by ‘BeIISouth ina reqéonable
manner. Yet, facing a task that must be dbne and the reality that there is nowheré else to
go to get it done CLECs ultimately must endure, 1itigate or pay the price demziﬁded by
BellSouth. BellSouth simply should not be permitted to leverage its control over UNEs
and other service arrangements in such é way. Because this control necessi'tétes the
‘ .

involvement of BellSouth, mass migrations of customers should be accomplished in

predictable time periods and at fair and predictable rates that comport with the TELRIC
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pricing standard. [Sponsored by 3 CLECs R Collins (KMC), H. Russell (NVX), J

\'-v‘ '

Falvey (XSP)]

[ :
Vo
1)

PLEASE STATE YOUR POSITION WITH RESPECT TO I.SI‘SUE 6-1 I(B.)'...
An electronic OSS charge should be assessed per service arrangement migrafged. In
addition, BellSouth should only charge Petition;rs a TELRiC-based record;i;:hange
charge, as set forth in Exhibit A of Attachment 2, :for migrations of customers for which
no physical re-termination of circuits must be lper:fomled. Similarly, BellSoutlh:‘ should
establish and only charge Petitioners a TELRIC-based charge, as set forth in Exhibit A of
Attachment 2, for migrations of customers for which physical re-termination of circuits is
required. [Sponsored by 3 CLECs R Collins :(KMC)_, H Russell (NVX), KJ.' Falvey
(XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?

As Petitioners have maiﬁtai?ed, TELRIC is the app‘ropriate met‘hodology for s’etting rates
that are related to the provisioning of UNEs. Performing mass migrations of éustomers
must be subject to this sgmé standard. This work should not be held to ICB Pricihg, as it
involves no different work 'than customer porting generally, which is priced at"".FELRIC.
Pricing on an ICB basis render carriers unable to predict their cost of service' and, as
suggested by BellSouth, includes no’ coinmitment to adhere to TELRI(;I. pricing
principles. [Sponsored by 3 CLECs R Collins (KMC), H Russell (NVX), J Falvey
(XSP)]

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED

INADEQUATE?
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Tellingly, BellSouth proposes no language regarding rates. BellSouth’s position,
however, is that the rates by necessity must be negotiated between the Parties based upon

the particular services to be transferred and the work involved. As we have explained,
o
such “negotiated” rates — ICB prices — are inappropriate for mass migrations. Such

rates are easily inflated, due to the advantage in bargaining power enjoyed by BellSouth.
, . , . o
For all these reasons, the Agreement should state that mass migrations will be priced in

accordance with TELRIC. [Sponsored by 3 CLECs' R Collins (KMC), H Russell

(NVX), J Falvey (XSP)]
' . i
DO YOU HAVE ANY EXPERIENCE WITH BELLSOUTH “NEGOTIATED”

ICB-PRICING THAT SUGGESTS THAT AFFIRMATIVE LANGUAGE

! RE|

1

REQUIRING TELRIC-BASED PRICING IS NEEDED?

t .

Yes. Xspedius once attempted to accomplish the mass migration of several special

1

access circuits to UNE loops. Although this event would require nothing more than a

i
)

simple records change f;)r eallch circuit, BellSouthlquoted a minimum price of several
hundred dollars. In addition, BéllSouth propo'sed‘ several hundred dollars in charges
associated with “project management.” These proposals 6bviously outweigh the
' oo
approximately $73.00 rate approved by the Authority for converting specialll é;cess to
UNE combinations. Yet, because only a single UNE was inQolved, BellSouth insisted
that it was justified in imposing what amounts to a king’s ransom. In the end, tlll‘e effect
of this “negotiated ICB rate” was that Xspedius chose not to order the conversions and
BellSouth still reaps the rewards of selling Xspedius over-priced special access.

[Sponsored by 1 CLEC J Falvey (XSP)]

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 6-11(C).
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Migrations should be compléted within ten (10) calendar days of an LSR or spréadéheet
submission. [Sponsored by 3 CLECs R Collins (KMC), H Russell (NVX), J. Falvey

(XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?

BellSouth must be held to an objective and definite timeframe for porting clus‘tl}omers to
Petitioners, whether on a s{mall scale or via mass migrations. A 10-day interval is a
reasonable requirement, and should be anllple time for BellSouth to conwlete the
necessary work. [Sponslored by 3 CL.ECs'IR.'C"o:llins (KMC), H Russell (N VX\), J Falvey
(XSP)] ;
WHY 1S THE LANGUAGE THAT BELLSOUTH HAS PROPOSED

INADEQUATE?

Th
]

BellSouth proposes no language here and appears inclined to leave it all up to

negotiations. In its position statement, BellSouth maintains that no finite interval can be
. . Co Y i

.
o

set to cover all potential situations, and that while shorter intervals can be committed to

'
1

and met for small, simple projects, larger and more Icomplex projects require muclh' longer

intervals and prioritization and cooperation between the Parties. This position is
' I
r ')’|

unreasonable. As we have explained, BellSouth’s purported need for special. “project
. ;

management” is unsupported, and should not be used as an excuse to delay the
L
conversion of customers. Mass migrations should not be delayed on the ground 'ti'lat they
are somehow different from generic reques‘ts to port a customer or update BeﬁSouth’s
records. Since they simply involve bulk submissior;1 of such requests, petitioners‘:’ 10-day

interval should therefore be stated explicitly in the Agreement. [Sponsored by 3 CLECs

R Collins (KMC), H Russell (NVX), J Falvey (XSP)]
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IS ISSUE 6-11 AN APPROPRIATE ISSUE FOR ARBITRATION?
i ]

Yes. The manner in which BellSouth provisions UNEs is absolutely within the

i

parameters of Section 251, The mass migrations of customers served via UNEs, resale

t
i

and Other Services is inextricably linked to BellSouth’s Section 251 obl.igations.

Moreover, it seems implausible that the migration of customers to service configurations
I
covered by the Agreement should not be covered by the Agreement and resolved in this

arbitration. BellSouth’s position that “this issue ié]not appropriate in this proceeding” is

therefore incorrect. Prescribing the terms by which BellSouth switches customers and

updates records associated with UNE and other serving configurations is squarely within

the Authority’s jurisdiction. [Sponsored by 3 CLECs R. Collins (KMC), H. Russell

(NVX), J Falvey (XSP)] i 1

L \

BILLING (ATTACHMENT 7)

| ltem No 935, Issue No 7-1 [Section 1.1 3] What time limits
should apply to backbilling, over-billing, and under-billing
issues? ‘

i | i g 1,
! i (B

PLEASE STATE YOUR IIP‘OSITiON WIPH RESPECT TO ISSUE 7-1. B .
There should be an explicit, uniform limitation on a Party’s ability td en;age in
backbilling under this Agreement. The Authority should adopt the CLEC proposed
language, which would limit a Party’s ability to bill for servicés ?endered nd more than
ninety (90) calendar days after the bill Qate on which those charges ordinarily woqld have
been billed. For purposes of ensuring that a party could reconcile backbilled amounts,

the CLEC proposed language provides that billed amounts for services that are rendered

more than one (1) billing period prior to the bill date should be invalid unless the billing
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Party identifies such billing as “backbilling” on a line-item basis. Finally, the CLEC
proposed language provides an exemption to.the ninety (90) day limit whereby

backbilling beyond ninety (90) calendar days and up to a limit of six (6) months after the

X

date upon which the bill ord1na111y would have been issued may be 1nv01ced under the
1 i ,
following conditions: (1) charges connected with Jomtly provided services whereby meet

point billing guidelines require e1ther Party to rely on records provided by a thrrd party
and such records have not been provided in a timely manner; and (2) charges incorrectly

billed due to erroneous information supplied by the non-billing Party. With respect to

over-billing, the Parties have negotiated and separately agreed to a 2-year limit on filing
billing disputes (thus, Petitioners do not believe that BellSouth properly has inserjted this
as a sub-issue here). With respect to under-billing, Petitioners believe that the sulé:issue is
covered by Iany provisions that address backbilling. [Sponsored by 3 CLEiCs: M.
‘ S
Johnson (KMC) H Russell (N VX), J Falvey (XS};)] | "’

4}'1] ;l ' 1"
WHAT IS THE RATIONALE FOR YOUR POSITION THAT BACKBILLING

- (‘ C

SHOULD GENERALLY BE LIMITED TO NINETY DAYS"

It comes down to business and financial certamty. In order for CLECs to pay inyoices in
a timely manner and keep adequate financial records, there must oe a limit on"the'Parties’
ability to backbill for services rendered. The Parties should not have unlim}ited time to
backbill each other in an attempt to recoup past amounts not properly billed. Neither
CLECs nor BellSouth should be required to reolpen their financial books because the
other did not issue accurate invoices in a timely manner. To allow backbilling more than
90 days would create too much business uncertainty between the Parties and ultimately

lead to billing disputes. Accordingly, the Authority should adopt the CLEC proposed
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language which establishes a general 90 day limit on backbilling. [Sponsored by 3
. »

CLECs: M Johnson (KMC), H Russéﬁ (NVX), J Falvey ‘(XSP) ]
ARE THERE ANY CIRCUMSTANCES IN WHICH BACKBILLING MORE
! 1 Coh

THAN NINETY DAYS SHOULD BE PERMITTED?

Yes, Petitioners’ proposéd language contemplates that there may be circumstances under

1

which the Parties may backbill for past due amounts beyond 90 days and up to 6 months.

Such circumstances include backbilling for charges connected with jointlly provided
services whereby meet point billing guidelines require either Party to rely onlrecords
provided by a third party and such records have not been provided in a timely fnanner;
and charges incorrectly billed due to erroneous information supplied by the non-billing

Party. Such exemptions to the 90 day backbilling limit would allow the Parties to'recover
| B

]
i

past amounts not properly billed due to errors bey{)nd their control while establiéb\ing ab
month limit to avoid excessive backbilling. The CLECs propose a caveat, however, that

any amount backbilled more than 1 billing period must be clearly identified as
. | !

“backbilling” on a line-item basis. This requirem‘ent would allow the Parties to easily

identify backbilled amounts, and reconcile invoices and will likel:y decrease the number
of billing disputes between the Parties. [Sponsored by 3 CLECs: M. Johnson (KMC), H
Russell (NVX), J Falvey (XSP)] | i
WHY IS THE LANGUAGE' THAT BELLSOUTH HAS PROILOSED
INADEQUATE?

BellSouth’s proposed language provides' that all c‘harges incurred under the Agreement

are subject to the state’s statute of limitations or applicable Authority rules. BellSouth’s

language 1s inadequate because it fails to provide uniform, workable parameters by which
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the Parties can invoice each other for services rendered in prior billing periods. As
f ! .

discussed below, the statute of limitations vary gféhtly among the states in the BellSouth

territory and, thus, do not provide an effective limit to backbilling.

In Tennessee, BellSouth asserts that the statute of limitation ié. 6 years Such a lengthy
backbilling period would create too much business uncertaint)lf between the Pa;tfies and
would force the CLECs to devote substantial time and resourcés to review and rjelconcile
past bills inl order to verif)K/ backbrille'd ar'nguntsi - Moreover, it is unlikely t'lhe‘llltf:‘CLECs

| S
most end-user customers

would be able to backbill its customers for such amounts as

! o ':‘ ! Cop
would not understand, much less accept, a substantially late bill for services the end-user

, lxll‘
‘

cannot verify were actually rendered.

The state statute of limitations within the BellSouth territory vary greatly. It is
unreasonable for a CLEC to have to alter its billir}g processes to allow for bacll(billliing that
could range, for example, from 6 months in South Carolina to 6 years in Tennessee. The
purpose of this Agreement is to set forth the terms and conditions under which tHe Parties
will interconnect and CLECs will purchase UNEs and relatedl services from BellSouth.
Accordingly, the Agreement should serve as a guide to the company pérsonnel
responsible for implementing the Agreemerllt. CLEC billing pérsonnel should be;llable to
develop processes implementing the Biilillg ‘provisions of this Agreement, iri‘cluding
backbilling policies based on the limits proposed by the CLECs. [Sponsored by 3
CLECs M Johnson (KMC), H Russell (NVX), J Falvey (XSP)] |

HAVE THE PARTIES AGREED TO LANGUAGE IN ANOTHER PART OF THE

AGREEMENT THAT ADDRESSES OVER-BILLING?
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Yes, the Parties have effectively addressed over-billing by limiting the filing of billing

disputes to amounts no more than 2 years old. Specifically, Section 2.1.7 of Atta;chment
. f | | ki

7 states, “[n]Jotwithstanding the foregoing, new billing disputes may not be filed
l ' : ! . I

pertaining to a bill when a period of two (2) years from the bill issue date has elapsed.”

BellSouth agreed to a uniform cap of two (2) years for billing disputes even through such

[N .

timeframe is longer than the statue of limitations in Florida, Louisiana, and South

! iy
. it

Carolina, and shorter than the statute of limitations in Tennessee and the otlle;.;;ates in
the BellSouth region. BellSouth’s positionv V\I/ith"regard to bi:lling disputes isl;ijquarely
contradictory to its position for backbilling, and BellSouth has not provid‘f::d any
compelling reasons why it will not agree to a unifor:m time limit for backbilling asl it done
with respect to billing disputesl [Sponsored by 3 ClECs M Johnson (KMC),I H i:';Russel/

Wi

(NVX), J Falvey (XSP)]

ARE YOU AWARE OF THE AUTHORITY ADDRESSING THIS ISSUE? l

Yes, it is my understanding that the Authority has addressed this issuév!‘r in the
ITC*DeltaCom/BellSouth Arbitratiqn m Docket No. 03-00119. It is my further
understanding that the Diréctors, in their March 22, 2004 deliberations, ruled in favor of
ITC"DeltaCom’s proposed 3-billing cycle backbilling limit, approximately 90-dnys. The
Petitioners would find acce;!)table the same ruling here.. [Sponsored by 3 CLECs" M.

Johnson (KMC), H Russell (NVX), J. Fdlvey (XSP)]

Item No 96, Issue No 7-2 [Section 12 2] (A) What
charges, if any, should be imposed for records changes made
by the Parties to reflect changes in corporate names or other
LEC identifiers such as OCN. CC, CIC and ACNA?

B) What intervals should apply to such changes?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 7-2(A).
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Petitioners submit that a Party should be entitled to make one corporate name, OCN, CC,
CIC or ACNA change (“LEC Change™) i‘n‘the other Party’s databases, s'ystems and
records within any 12 month period withouF c;harge. For any additional “LEC Cbanges”,
TELRIC - compliant charges should be assessed., [Sponsored byl 3 CLECs M ..}ohns'orz
(KMC), H Russell (NVX), J. Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?

Due to the current status of the telecommunications industry, it is likely a company will
go through a corporate reorganization, merger, acquisition, eitc. that will re.qu:irre some
type of system, database, or records change(s) to reflect fhe change (“LEC Charll!ge”). It
is my understanding that generally “LEC Changes” are simple administrative changes
that are not unduly time or labor intensive. Therefore, CLECs should be aff‘or‘lcsled one

Hi
P

“LEC Change” in any twelve (12) month period wiihout charge. ,

In the commercial setting, businesses have to deal every day with cérporate
reorganizations, mergers, Iécciuisitions, etc. M(;st businesses, hbwever, do not get to
impose a charge for making a system nlociiﬁcg:tion to recognize such a chfmge in
corporate status or identity. Rather, it is treated as a cost of doing business. None:tlheless,
BellSouth seeks to impose charges, via the cumbersome and uncertain BFR/NBR
processes, to recover cost's for implementing ‘:LEC Changés”. To the e;ét:gllt the
Authority concludes that BellSouth may recover such cost, BellSouth should only. be able
to do so if a CLEC requests a “LEC Change” more than once 1n a twelve-month period

and any such charge for additional “LEC Changes” should be TELRIC compliant rates,

as they are a necessary part of the business of gaining access to and using cost-based
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interconnection, UNEs and collocation. ‘[Spofﬁ's'oré:c‘rz'" by 3 CLECs M Johnson (KMC), H

i
N

Russell (NVX), J Falvey (XSP)] S : - -

it
i

ARE YOU AWARE OF THIS PROVISION BEING INCLUDED IN ANY.dTHER

s
‘a

INTERCONNECTION AGREEMENTS? . . i
Yes, it is my understanding that SBC had included,l in its 13-State Agreement, a pfovision
that provides for a one-time OCN/AECN change, without charge, as part of a corporate
name change. For example, this pro‘vision is included in the S£onebridge
Communications, Inc.’s 13-State Aéreement; yvhich SBC lists as current. [Section 4.9,
GT&Cs]. It is also included in the Digital ‘Telecommunications, Inc.’s ':'13-State
Agreement [Section 4.9, GT&Cs]. Further, the Time Warner/SBC Wisconsin
Agreement, which is a moclliﬁed 13-§tate Agreement, also provides for a ‘one-time
OCN/AECN change without charge [Section 4.8, GT&Cs]. [Sponsored by 2 CL,ECs M
Johnson (KMC), J Falvey (XSP)]

WHY IS THE LANGUAGE ‘THAT BELLSOUTH HAS PROPOSED

i ' i

INADEQUATE? '

BellSouth’s proposed language would require a CLEC to go through the} ]?ER/NBR
process in order to conduct a “LEC Change”. Specifically, BellSouth’s languagév states,
“...[CLEC] shall bear all costs incurred by BellSouth to convert [CLEC] to the new
ACNA(s)/BAN(s)/CC(s)/CIC(s)/OCN(s)... and will be handled by the BFR/NBR
process.” It is BellSouth’s position that CLECs should be responsible for all “reasonable
records change charges” via the BFR/NBR process. It is my understanding that the

BFR/NBR process is a lengthy, expensive and typically unsatisfactory process. The BFR

process is used to develop a new or modified UNE or related services pursuant to the Act,
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and the NBR process is used to deyelop an entirel;' new network element or seriv:ice not

required by‘the Act. By requesting a “LEC CHange”, CLEIICS are hardly 1'eciulesting

anything that rises to the level of a new UNE or new service. Rather, CLECs arLe;j .asking
: )

for BellSouth to make an administrative change in its systems and databases tQ:yhrj'eﬂect a

corporate identity change. Petitioners have specifically negotiated this provisfi'ons to

incorporate language addressing “LEC Changesf’ in the Agreement because they‘-i do not

want to be subject to BellSouth’s murky BFR/NBR process for this type ot‘ “'request.

Further, Petitioners want ceﬁainty e;s to the clost BellSouth will charge for ; “LEC

Change”. Ultimately, these types of r?cords changes must be done and Petitioners do not
. L PR

want to be put in the position of having to pay whatever price BellSouth demands, no

matter how excessive. [Sponsored by 3 CLECs M Johnson (’KMC), H Russell (NVX),

o : L

J Falvey (XSP)]

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 7-2(B).I |

Petitioners‘ submit that “LEC Changes” should be accomplished in thirty (30) calendar

days. Furthermore, “LEC Changes” should not result in any delay or susperision of

ordering or provisioning of any element or service provided pursuant to this Agreement,

[
. ot

or access to any pre-order, order, provisioning, maintenance or repair interfacés., Finally,
with regard to a Billing Accoun[t Numbér (;‘BAN”), the CLECs proposed language
provides that, at the request of a Party, ;[he other Party will estéblish a new 1'3AN within
ten (10) calendar days. [Sponsored by 3 CLECs. M Johnson (KMC), H Russell (NVX),
J. Falvey (XSP)] I

WHAT IS THE RATIONALE FOR YOUR POSITION?
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As discussed above, a “LEC Change” is simply an administrative records change in
o

BellSouth’s systems and databases and, accordingly, 30 days is ample time to complete

LY

such a change. Furthermore, the Agreement should be clear that “LEC Changes” will not

disturb or delay the provisioning of any service orders or the operational ir;1terfaces

between Petitioners and BellSouth, including access to BellSouth’s OSS. The Agreement
' ‘ | ' i
must be clear on this point so that there is no opportunity to use a “LEC Change” as an

excuse for provisioning delays or denial of the ability to access BellSouth’s OSS (and the

attendant ability to order UNEs and other service:s). Finally, due to the importance of
accurate billing between BellSouth and a CLEC, the Parties should establish BANs for

the other party within ten (10) calendar days. A billing account change should be a
simple records change and should be done on an expedited basis to avoid any; billing

v »

discrepancies and the disputes that might result. | [Sponsored by 3 CLECs M ‘{ohnson
(KMC), H Russell (NVX), J Falvey (XSP)] . ! Hé!

. ¥
THAT BELLSOUTH HAS PROPOSED

o

WHY IS THE LANGUAGE

INADEQUATE?

BellSouth does not include any intervals for (;ompleting “LEC Changes” in its proposed
language. It is also my understanding that there are no intervéls for “LEC Changes” or
equivalents in any of the BellSouth intervalls' guidelines; or operational guides.
BellSouth’s proposed language provides that “LEC Changes” be handled by the
BFR/NBR process. This Authority should find that intervals for “LEC Changes” should
not be left to BellSouth’s discretion though the émorphous BFR/NBR processes. The

Agreement should include precise intervals that the Parties can rely on in their course of
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dealings under the Agreement. [Sponsored by 3 CLECs M. Johnson (KMC), H hRussell
(NVX), J Falvey (XSP)] b

WHY IS ISSUE 7-2 APPROPRIATE FOR ARBITRATION? '
In its position statement, BellSouth asserts that Issue 7-2 should not be includéa in this
Arbitration because “it involves a request by the CLECs that is not encompassed” in

Section 251 of the 1996 Act. BellSouth is mistaken. Regardless of whether LEC

Changes are expressly mandated under Section 251 or state law, this issmie plainly
involves BellSouth’s OSS and billing for UNEs, collocation and interconnection ;which is
clearly encompassed by Section 251. Moreover, this issue golgs directly to ensu‘ring that
BellSouth’s practices are just and realsonable which are alway's within the jurisdiction of

this Authority. For these reasons, Issue 7 2 is properly before this Authority. [Sponsm ed

by 3 CLECs M Johnson (KMC) H Ru.ssell (NV/\) J Falvey (/\SP)]

Item No 97, Issue No. 7-3 [Section 1 4]. When should
payment of charges for service be due?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 7-3.

Payment of charges for ser\‘/ices rendered should be due thirty (30) calendar déys from
receipt or website posting of a complete and fully readable bill or witl1in'thirity (30)
calendar days from receipt or website posting of a corrected or retransmitted bill, m those
cases where correction or retransmission is necessary for processing. [Sponsored by 3
CLECs: M Johnson (KMC), H. Russell (NVX), J Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?

Petitioners need at least 30 days to review and pay invoices. In other commercial settings

in which parties have established business relationships, the payor may be afforded 45
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days or more to pay an invoice. Furthérmore, it i‘s not uncommon for parties to a contract
to develop a course of dealingls in whichl a‘ pérty is not strictly held to a certain"piayment
date. Nevertheless, in order t(; try to settle as many billing issues as possible, Pet.'itioners
agreed to BellSouth’s proposal for a thirty (30)-day payment deadline (one billing cycle).
Under such a strict deadline, it is imperative that CLECs be given the full thirty (‘3:0) days

i

to review and pay those bills. It is Petitioners’ experience, however, that Bgll$outh is
consistently untimely in posting or delivering its bills and those bills are often incc;mplete
and sometimes incomprehensible. Therefpre, ir} effect BellSouth is actually}-' giving
Petitioners far fewer than thirty (30) Qays to pay ‘invoices, which is neither typical nor
acceptable in a commercial setting, e;peciallylin this case, where the bills are numerous,
voluminous and complex. Thus, the Authority should find that the thirty (30)-day
payment due date must be established from the time a Petitioner receives a éomplete and
fully readable bill via mail or website posting. [Sponsored by 3 CLECs M Johnson
(KMC), H Russell (NVX), J. Falvey (XSP)]

HAVE YOU TRACKED HOW LONG IT TAKES BELLSOUTH TO POST OF
DELIVER ITS BILLS?

Yes. We have found that it takes on average 7 days after the issue date for NluVox to
receive a bill from BellSouth. NuVox conducted a study of how long it take(s NuVox to
receive an electronic invoice from BellSouth. | NuVox condu’cted this study fr)oxﬁ July
2002 through July 2003. Although the times recorded by NuVox varied from 3 ciays to
over 30 days the average time it takes BellSouth to deliver its electronic bills to NuVox is
7 days. We tracked the issue separately for our NewSouth division, as BellSouth has

billed and for the time being will continue to bill NewSouth separately. NewSouth’s
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experience has been that, by the time it receives its bills from BellSouth, it has anywhere

from 19-22 days to process bills for payment. This amount of time is inadequate as it

does not allow NewSouth to effectively and completely review and audit' the. bills it

[

receives from BellSouth. [Sponsored by 1 CLEC H Russell (NVX)]
HAVE YOU TRACKED THE DIFFERENCE BETWEEN THE  DATE

BELLSOUTH POSTS ON THE BILL AND THE DATE THE BILL IS RECEIVED

BY XSPEDIUS?

t 0 . , s

Yes. My company has tracked the difference between the date posted on the BellSouth
bill and the date the bill is actually received by Xspedius. We began tracking this data in

i
December, 2003. Our results demonstrate that it takes on an average 6.45 days for

Xspedius to receive a bill from BellSouth. Although the average time is 6.45 days, we

have tracked bills that Xspedius has received from BellSouth in as little as 2 days and as
long as 22 days. [Sponsored by I CLEC J Falvey (XSP)] |

. “
L ' LI

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED

INADEQUATE?

b |
i !

BellSouth’s proposed language provides that payment of chafges for services rendered
must be made on or before the next bill date. This language is inadequate 1n thz;t it does
not account for the fact that there isl tybically a long gap bletween the timex:a"bill is
“issued” and the date upon which it is made available to or. delivered to a Petitioner.
BellSouth’s language also makes no ’a"ttempt to mitigate the problems cau:sed in

circumstances when its invoices are incomplete and/or incomprehensible. When this

occurs, the CLEC already has a late start in paying the invoice and then may also need to
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invoices.
, |
Therefore, under BellSouth’s proposal Petitioners are not getting thirty (30) days to remit

spend extraordinary amounts of time attempting to reconciling an such

| v 4

i

payment. ' cor

. Ceb

The Authority should take note that not only is less than thirty (30) days to remit payment
for services rendered unacceptable in most commercial settings, but CLECs have the

added burden of extraordinary pressure from BellSouth to pay on time. The alterative to

paying on time is that Petitioners’ capital will be tied up in security deposits and/or late
payments. By proposing the next bill date as thelpayment due date as opposed to thirty

(30) days after receipt of a complete and readable bill, BellSouth does not afford

Petitioners adequate time to review and pay invoices and unfairly raises the likelihood

{

that a Petitioner would be forced to tie-up much needed capital in a deposit. BellSl;outh is,

in essence, using its monopoly legacy and bargaining position to force CLECs to either

remit payment faster than almost any other business or in the alternative face substantial
" C ' ' ]]:I' y

late payment penalties and increased security deposits. [Sponsored by 3 CLECs M.

1
i

Johnson (KMC), H Russell (NVX), J Falvey (XSP)] |
i
.l'«
gy
4

ltem No 98, Issue No 7-4 [Section 1 6] (4) What interest o
rate should apply for late payments?

(B) What fee should be assessed for refurned checks? !

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 7-4(A). ‘.:g[,

' 1,
The interest rate that should apply for late payments is a region-wide rate of one (1)
percent per month under the Agreement [Sponsored by 3 CLECs M Johnson (KMC),

H. Russell (NVX), J Falvey (XSP)]
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i

WHAT IS THE RATIONALE FOR YOUR POSITION? ‘ ;

The Agreement should establish a delﬁnlite, consistent interest rate for late paylm’ents. A
. : Con S W

uniform rate will allow the Parties to easily implement this provision of the Agreement,
on a multi-state basis, and alleviate the need for billing personnél to engage in re.s'earch to
determine the appropriate late payment interest rate. Furthérmore, BellSoth’s FCC
Tariff. No. 1 [SECTION 2.4.1(B)(3)(b)] includes a one (1) perc<|3nt interest ra'tel.on late
payments for all interstate s.lervices. BellSouthl slhé')‘uld follow the same approag}}ifor late
payment interest rates under this Agreemeht. [Sponsored b;/ 3 CLECs M .)ohnson
(KMC), H ‘Russell (NVX), J Falvey (XSP)] ' g

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PRO{}”IOSED
INADEQUATE?

BellSouth’s proposed langgage provides that the Parties will use the late paymeht interest
rates set forth in three separate tElll‘iffIS: ti]é Genéral Subscriber Services Tariff, Private
Line Tariff, and the Interstate AccesslTariff. Petitioners cannot reasonably be expected
to determine the correct late payment interest rate by searching and trackiﬂg three
separate tariffs and then trying to guess which one applies in which instances. IBieilSoutll
has not provided, through the negotiétions process, any rationa} or logical method for
Petitioners to ascertain which rate, from wlhiclzhl tallir:?ff, applies f%.)r each state. Béli}léoutll’s
proposed contract language is no more h‘elp as 1t simpiy sta:tes that the late‘playment
interest rate, from the above mentioned three tariffs, will appl;y, as appropriate.l‘ Under
BellSouth’s proposal, not only would Petitioners be required to check up to 27 BellSouth

tariffs to determine the appropriate late payment interest rate, but they would also have to

monitor all 27 tariffs on a regular basis to keep track of any changes.
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During negotiations, BellSouth repeatedly argued that its billing systems could not

t

handle a single percentage for late payments for the entire BellSouth region. The
' [ . oo

Authority should recognize that this is a tired and unpersuasive argument as BellSouth
/ p !

found a one (1) percent interest rate acceptable for late payments on all interstate

services, regardless of the BellSouth state or states involved, and has not provided any
{ ;I"‘v
valid reasons why the same cannot apply to billing under Petitioners’ interconnection

agreements. [Sponsored by 3 CLECs M Johnson (KMC), H Russell (NVX), J. Falvey
xsp)j | -} { ‘”¥‘

, . N
PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 7-4(B).
A uniform region-wide $20 fee for all retprﬁed checks should apply. [Spoﬁsm:éjd by 3
CLECs M Johnson (KMC), H. Russell (NVX), J Falvey (XSP)] |

WHAT IS THE RATIONALE FOR YOUR POSITION?

A definite, consistent returned check fee should be established in the Agreement‘: for ease
: ! ! e

of use as well as consistent and predictable dealings between the Parties. Twenty dollars

($20) is a reasonable amount and is consistent with the $20 fee.included in the BéllSouth

t .

Tennessee General Subscriber Services Tariff and is reflective fof the returned check fees

included by BellSouth in ‘its other state General Subscriberl Services Tariffs ($20 in
Alabama, $20 in Florida, $30 in Georgia, and $25 in North Carolina). [Spo;fzsolred by 3
CLECs M Johnson (KMC), H Russell (NVX), ’J Falvey (XSP)]

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE? a

BellSouth proposes that the Parties use the state-specific returned check fees set forth in

BellSouth’s General Subscribe Services Tariff, or, in the absence of a rate in the tariff,
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the amount permitted by state law. ‘As with the late payment interest rate discussed
. ! :

[

4

above, BellSouth’s proposal would be onerous on Petitioners in thlat the Petitioners would
need to check (and track for changes) BellSouth’s state Geperal Subscriber Services
Tariff as well as state statutes, in order to validate a returned check fee imposed by
| , .
BellSouth.” Petitioners’ billing audit and payment employees should not havé to conduct
legal researéh to implement this Agreement. There is a simple and far less burdensome

solution available, which is to establish a standard and certain rate in the Agreement.

[Sponsored by 3 CLECs M Johnson (KMC), H Russell (N VX)I.I, J Falvey (XSP) ]

ltem No 99, Issue No 7-5 [Section 17 1] What recourse

should a Party have if it believes the other Party is engaging L
in prohibited, unlawful or improper use of its facilities or S
services, abuse of the facilities or noncompliance with the
Agreement or applicable tariffs? \

! i
I
Ll

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 7.5. -

i
. b
1 {

. Lo : Lo
Petitioners as well as BellSouth should have the right to suspend access to ordering

¢ to
[3] I

systems and to terminate particular services or access to facilities that are being{‘ﬁsed in
an unlawfl;l, improper or abusive manner. Hox;vever, such rém.edial action should be
limited to the services or facilities in question and such suspens[ion or terminatioh; should
not be imposed unilaterally by one Party over the other’s written objections to or denial
of such accusations. [Sponsored by 3 CLECs M Johnson (KMC), H Russell (N VX), J.
Falvey (XSP)] | |

WHAT IS THE RATIONALE FOR YOUR POSITION? |

Termination of services or denial of access to ordering systems is a potentially life-

threatening event for CLECs. Petitioners will be unable to conduct business without
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access to BellSouth ordering systems and customers will lose service if BéllSouth

i oy

terminates their access to services and facilities. Such drastic measures must not be
. ) i ! K

taken, therefore, without following standard procedures set forth in the Agreement.
: I i

i
i B hy

While we understand the need for BellSouth to ensure the integrity of its network,
BellSouth should not be able to unilaterally terminate facilities or deny access to (l)hrdering
systems if there is any dispute as to the unlawfulness or imprdper use of its nét'\’;\/ork or
facilities. The Dispute Resolution provisions of the Agreement must trump any si:elf-help

BellSouth may seek to undertake against a Petitioner in such circumstances. [Sponsored

1
o ;l

by 3 CLECs M Johnson (KMC), H Russell (N VX), J Fqlvey (XSP)]

WHY IS THE LANGUAGE_- THAT .BELLSOUTH HAS PROPOSED
. T U i co

INADEQUATE? . - -

BellSouth proposes that either Party should have the right to suspend or terminate service

to all existing services in the event a Party beliéves the othe‘r Party is using any of 1its
services or facilities in an unlawful, improper 6rlabusive manner, and such uslé is not
corrected within thirty (30) calendar days. BellSouth’s proposed language, however, fails
to acknowledge that a CLEC may question or even deny its allegation of unlawful,

improper or abusive use and that tlhe Partiés may in fact disagree over whether or not
!

such violation has occurred or conltinues to occur. Instead, BellSouth’s p.r"oposed

language simply provides that it méy'engage in self-help by terminating services or

denying access to ordering systems after providing‘notice if such alleged improper use is

not corrected. Because this outcome fs .'an “end game” for CLECs, BellSouth must be

prohibited from engaging in self-help if there is a dispute. Accordingly, the Agreement

should require that the Parties adhere to the Dispute Resolution provisions in the event of
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a dispute regarding use of the other Party’s network or facilities. Otherwise, BellSouth
0 ' tF

will be able to leverage its monopoly power over CLECs by engaging in self-help

whereby the remedy imposed by BellSouth significantly would outweigh any infraction
' "1"

(ie, “lights-out” regardless of how insigniﬁcaﬁt the infraction and irrespe(%"tive of
whether the CLEC disputes BellSouth’s allegationé). The Autﬁority should préifi:e[nt this

result as competitors and Tennessee consumers could be" irreparably hai’;rg;ed by

iy "

BellSouth’s attempt to secure and exercise “self-help” in a manner that capitalizéj's on its
' ol I('v

, ’ 3

monopoly legacy and overwhelming market dominance. [Sponsored by 3 CLECs M

Johnson (KMC), H Russell (NVX), J Falvey (XSP)] - ' 'I!'
i ‘ -

Item No. 100, Issue No. 7-6 [Section 1 7 2] Should CLEC
be required to pay past due amounts in addition to those
specified in BellSouth’s notice of suspension or termination !
Sfor nonpayment in order to avoid suspension or ternuination?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 7-6.
Y s

The answer to the question pbsed in the issue statement is “NO”. CLECs sh(’)ul;i not be
required to calculate and pay past due amounlts in addition to those specified in
BellSouth’s notice of susbension or terminatibn for nonpayment in order!' to avoid
suspension or termination.. Rather, if a Petitioner receives a notice of suspér;sion or
termination from BellSouth, with a limitled I‘time to pay non-disputed past due amounts,
Petitioner should be required to pay only those amount past due as of the date of the
notice and as expressly and.plainly indicated on the notice, in order to avoid suspension
or termination. [Sponsored by 3 CLECs: M Johnson (KMC), H. Russell (NVX), J
Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?
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If a Petitioner receives a notice of suspension or termination from BellSouth, it will be

4

Petitioner’s immediate goal to pay the past due amounts included in the notice to avoid

suspension and termination: If the Petitioner must attempt to calculate and pay past due

amounts in addition to thos:e specitied in BellSouth’s notice, the Petitioner unfairly will
risk suspension or termination due to possible calculation and timing errors. ' [Sponsored
by 3 CLECs M. Johnson (KMC), H Russell (NVX), J Falvey (XSP)]

COULD YOU PLEASE EXPLAIN WHAT WOULD LIKELY HAPPEN AT YOUR

COMPANY UPON RECEIPT OF A NOTICE OF SUSPENSION OR

TERMINATION DUE TO NONPAYMENT? * v

i

. o o, Co L
Yes, if I or someone at my company received a notice of suspension or termination from
BellSouth, it would be nothing less than a “fire drill”. Whoever received th"e; notice

would immediately work to determine whether suc,h payments were missing, notf‘;posted,
disputed, or simply due and, in the latter case \;vould arrange to deliver payr[rllent to
BellSouth as fast as possible. Access to BellSouth’s OSS is essential to t})%: daily
operation‘ of our company - we take the threat of suspension of such ac‘c,e'sls, very
seriously. Obviously, the threat of termination is taken very seriously, as well gil'\i/:en that
would result in massive service outages across our Tennessee customer base. [Sglq:nsored
by 3 CLECs M Johnson (KMC), H Russeﬂ (N VX), J. Falvey (/’YSP) ]

UNDER SUCH A SCENARIO, HOW !WOULD YOU BE HINDERED I,F YOU
WERE REQUIRED TO CALCULATE OTHER POSSIBLE PAS'II" DUE
AMOUNTS? ’ |

Under the threat of suspension or termination, our billing personnel would be working as

fast as possible to track and pay the amount specified as past due on the suspension or

183



10

11

12

14

15

16

17

18

19

20

21

22

termination notice. Obviously, there is time pressure to perform an investigation.%nto the
' . i
: - v ,
circumstances and to resolve the matter by 'identifying any discrepancies and Ise<.:uring
: : S : A .
payment of the amount specified. Any time or resources that we would have to expend in

¥

trying to calculate any possible additional past due amounts that may become pasf due in

! N

the time period between the date on which BellSouth calculated the past due ‘amount

(which may or may not be known) and the date on which BellSouth would receive and
post payment (which, with respect to bosting only, will not be known) would be taken
away from time needed to investigate and secure payment of the amount speéiﬁeid on the
suspension or termination notice. But, the more significant hindrance is the “shell game”
that would ensue if Petitionelr had to guess the precise amount that BellSouth callculated
upon receipt and posting of payment that Was needed to satisfy the pay|me;r“1t of all
amounts past due requirement BgllSouth seeks to impose. Under thatlcircumstance, only
BellSouth can know (and control) the answer to that calculation, as it knows the date
upon which it first calculated the past due amount included in the notice and fhe date

"

upon which it posts receipt of payment. Indeed, under BellSouth’s propos‘,al, it could
. , nly

simply delay posting of payment by a day if it Wgs determined to suspend or terminate

service. Like many others, this BellSouth proposal seeks unfairly to levéfége its

monopoly legacy and overwhelming dominance by putting Petlitioners in a position that
: . . g

would not be acceptable in a typical commercial setting. The worst part of it, however, is

that BellS(.)uth once again broposes to use the specter of consumer affecting service

|
outages as a means of putting CLECs at the mercy of a reluctant seller. [Sponsored by 3

CLECs M Johnson (KMC), H Russell (NVX), J Falvey (XSP)]
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WHY IS THE LANGUAGE THAT BELLSOUTH HAS PRdPOSED

[N

INADEQUATE? . SR L r
; o |
BellSouth proposes that in response to a notice of suspension or termination, a CLEC

]

must pay not only the amount included in the notice, but all other amounts not in dispute

N
1

that become past due. BellSouth’s proposed language places too much burden’ and risk

' , . b
on CLECs who are forced to calculate possible past due amounts in addition to those
. "t
included in the BellSouth notice to avoid suspensibn or termination of service. 'As I just
S oy
1o .
explained, BellSouth’s proposal amounts to a high stakes shell game that could result in

massive service outages for our Tennessee customers, if we fail to properly track, time,
! ; ol

trace and predict BellSouth behavior in a manner that allows us to arrive at a “magic

i
i

) T
number” needed to avoid suspension or termination. Obviously, such terms and

1

conditions are unreasonable in any setting and especially in this one where consumers’

i

service hangs in the balance. [Sponsored by 3 CLECs- M Johnson (KMC), H ’Russell

(NVX), J Falvey (XSP)]

ltem No 101, Issue No 7-7 [Section 1.8 3] How many
months of billing should be used to determine the maximum
amount of the deposit? '

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 7-7. o

The maximum amount of a deposit should not exceed two month’s estimated billing for
new CLECs or one and one-half month’s actual billing for existing CLECs (based on
average monthly billings for the most recent six (6) month period). [Sponsored by 3
CLECs: M Johnson (KMC), H. Russell (NVX), J Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?
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The CLECs involved in the negotiation process have engaged in tremendous compromise

! }

with BellSouth in an attempt to settle deposit issues and limit the issues for arbitration. Tt

is not typical in commerciél relationships for one side to continually try toy extract
‘ ' b

deposits from the other. Nevertheless, in trying to settle deppsit issues, the Petitioners

agreed to language that expands BellSouth’s right to collect deposits well beyo‘nd: what is
A it . \

found in its typical tariffs. In addition to attempting to resolve an issue that has long

vexed the Parties (a protracted battle over thesle igsues was played out before; Ithe FCC

little more than a year ago), the Particle.s tried, through negotiations, to develob new

contract language for deposits uniformiy applicable across the 9 state BellSouthl region.

The primary goals of this exercise were to draft deposit’ provisions that ‘address

BellSouth’s asserted need for security deposits with Petitioners’ asserted need to limit
ot : it
! ' P

tying-up capital in such deposits and to be able to clearly ascertain the circurflj‘stances
S : 1 .
when deposits would be required and returned. ; ; o

: , ','.",l"
In particulér, Petitioners believe that the deposit terms should lreﬂect that each; directly
and through its predecessors, has already had a long and substantial business relationship
with BellS;uth. Accordingly, it is reasonable to treat Petitioners differently from other
entities that have no established business relationship with BellSouth. The one and one-
half month’s actual billing deposit limit for existing CLECs proposed by Petitioners is
reasonable given that balances can be predicted with reasonable accuracy and that
significant portions of services are billed in advance. Moreover, Petitioners believe that
it is more generous to BellSouth than terms to which BellSouth has previously agreed.

Additionally, the calculations for existing CLECs, which include all the CLECs in this

arbitration, should be based on average monthly billings for the most recent six (6) month
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period. This way, any deposit required by BellSouth will reflect the most recen.t‘lbilling
. ' ) ‘ ' ) ‘,’
patterns and will eliminate any potential to skew a deposit requirement by using a base

timeframe that may not accurately reflect the CLECs’ current billing. [Sponsored by 3

CLECs: M Johnson (KMC), H Russell (NVX), J Falvey (XSP)]

] KA

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE?

BellSouthxproposed language establishes a deposit based on an estimated two month’s
' |

actual billing for existing customers and two month’s estimated billing for new
customers. BellSouth’s language fails to take into account that the CLECs involved in
this arbitration have established business rellatio'nships with BellSouth with significant
billing history. For these reasons, they should not be subject to the same’ deposit
requirements as new CLEC customers with Ino'established business relations};ip with

BellSouth. Through these negotiations, Be.llSouthl has argued that the Agreement must

i ' | ]

include deposit provisions that not only work for the these four CLECs, but that will also
con 2N

work for other carriers that may adopt the Agreement. To accommodate BellSouth’s
|

position in that this Agreement will likely be adopted by other carriers, the CLEC

proposed language includes a separate deposit reqiuirement for existing CLEC c‘hstomers
|

(one and or‘le-half month’s actual billing) as well as new CLEC customers (two month’s

estimated billing). This dual approach can apply if a reasonable and non-dislcrirr{i11atory

manner to both the CLECs involved in the instant case as well as any new carriérs that

may adopt the final Agreement [Spons'o'red by 3 CLECs* M Johnson (KMC), H Russell

(NVX), J Falvey (XSP)]
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Item No 102, Issue No 7-8 [Section 1.8 3.1] Should the

amount of the deposit BellSouth requires from CLEC be
reduced by past due amounts owed by BellSouth to CLEC?

1

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 7-8. P

V4
1 1 o

The enswer to the question posed in the issue statement is “YES”. The amount of
security due from an existing CLEC should be reduced by ameunts due to CLEC by
BellSouth aged over thirty (30) calendar days. BellSouth may request addltlonal securlty
in an amount equal to such reductlon once BellSouth demonstrates a good payment
history, as defined in the deposit provisions of Attachment 7 of the Agreement.
[Sponsored by 3 CLECs: M. Johnson (KMC) H Russell (N V/\O J Falvey (XSP)]
WHAT IS THE RATIONALE FOR YOUR POSITION? ;' : l'

As mentioned above, Petitioners have ‘compromised significantly throughout the
negotiations of these deposit provisions in ordet to reach a reasonable and balanced
solution that can work throughout the BellSouth te:rritory. As such, the CLECs conceded
to gi‘ve up the right to reciprocal deposit§ Iin an effort to settle one potential arbitration
issue. But, if Petitioners do not collect deposits tney should at least have the ability to
reduce the amount of security due to BeltSouth l;y the amounts BellSouth owes CLEC
that have aged thirty (30) (‘iéys or more. [Sponsored by 3 CLECs M Johnson (KMC), H
Russell (N V/\O J Falvey (XSP)] |

DOES BELLSOUTH TYPICALLY HAVE SIGNIFICANT BALANCES OWED
TO CLECs AGED OVER THIRTY DAYS?

Yes, BellSouth does not have a pristine or even good payment record when it comes to
paying CLECs the amounts BellSouth owes under its interconnection agreements. Thus,

reducing deposit amounts the Petitioners would owe BellSouth is a reasonable means to
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protect the CLECs’ financial interest - as the remainder of the deposit provisions protect
|

BellSouth’s financial interests. [Sponsored by 3 CLECs M Johnson (KMC); H Russell
(NVX), J Falvey (XSP)] ' ‘ ’

WHY IS THE LANGUAGE THAT ‘BELLSOUTH HAS PROPOSED
. !’ | '

INADEQUATE?
BellSouth has not proposed any language on thls issue. BellSouth fails to addreés is the

fact that CLECs have no remedy in the securlty deposit context if BellSouth is late in

‘1
l-<

paying invoices to the CLECs. Since the CLECs suffer ﬁnancially when payment of
invoices are late or not paid in full, but are’' unable to request security dep051ts from
BellSouth, they should at least be able to reduce the security amount when BellSonth has
failed to make timely payments to CLECs. Furthermore, the CLECs offset proposal is

proper in that once the amount of deposit the CLECs owes BellSouth is decréase-d by

amounts BellSouth has failed to pay the CLECs, the resnlting amount will more
1 , !

accurately reflect BellSouth’s actual exposure to potentnal nonpayment [Spon.sor ed by 3
1

CLECs M Johnson (KMC), H Russell (NVX), J. Falvey (XSP)] '

Item No 103, Issue No 7-9 [Section 1 8 6] Should
BellSouth be entitled to terminate service to CLEC pursuant *
10 the process for termination due to non-payment if CLEC

refuses (o renut any deposit required by BellSouth within 30 ‘
calendar days? ' te

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 7-9.
The answer to the question posed in the issue statement is “NO”. BellSouth should have
a right to termmate services to CLEC for failure to remit a deposit requested by

BellSouth only in cases where: (a) CLEC agrees that such a deposit is required by the
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Agreement, or (b) the Authority has ordered payment of such deposit. [Sponso;ied by 3
CLECs. M Johnson (KMC), H. Russell (NVX), J Falvey (XSP) ] -
WHAT IS THE RATIONALE FOR YOUR POSITION? : |
As with numerous other provisions in this Attachment, Petitioners’ proposedl language
counters éellSouth’s proposal to “pull the plug” on CLEC service without folloWing the

[ ! o

Dispute Resolution provisions of the Agreement. 'Such self-help actions must be limited
to those circumstances where the CLEC a;grees that a deposit is required by the
Agreement, or the Authorit‘y'has ordered payment for the deposit. If there is a dispute as
to the need or amount of a security deposit, BellSouth must not be able to terminate
service to CLEC without following the Disphte Resolution prolvisions of the Agreement.
[Sponsored by 3 CLECs M Johnson (KMC), H Russell (NVX), J Falvey (XSP)] |

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PRQPOSED

! |
INADEQUATE? ' b

|
|

BellSouth’s proposed language would allow BellSouth to terminate service to CLEC
under anywcircumstance in which CLEC has not remitted a ~deposit requested by
Belleuth within thirty (30) calendar days.‘ Such broad and éWeeping languagé would
allow BellSouth to circumvent the Dispute Resolution provisions of the Agreem’ént and
simply “pqll the plug” on CLEC services even in the event of a valid dispute rtle:garding
the required amount of alr'equested security' dep(;sit. BellSouth must be r'eq:uired to
tollow the Dispute Resolution provisions and the Authority must prevent BellSouth from
taking anyl‘unilateral self-help action. that will ulti;nately harm"‘or terminate conftsumers’

service. [Sponsored by 3 CLECs M Johnson (KMC), H Russell (NVX). J Falvey

(XSP)]
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Item No 104, Issue No 7-10 [Section 1 8 7] What recourse ol
should be available to either Party when the Parties are ‘
unable to agree on the need for or amount of a reasonable a
deposit? '

| .
\

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 7-10.

o
If the Parties are unable to agree on the need for or amount of a reasonable dep051t either

Party should be able to file a petition for resolution of the dispute and both partiesv should
cooperatively seek expedited resolution of such dispute. [Sponsored by 3 CI;ECS M
T
Johnson (KMC), H. Russell (N VX) J Falvey (XSP)]
WHAT IS THE RATIONALE FOR TOUR POSITION?
It is reasonable to assume that the Parties may disagree as to the need for or" tequired
amount of a security deposit (there has been disagreement in the past). In tIle: event of
such a dispute that the Parties are nnfltble to reach a negotiated settlemen:t‘on (which
typically nas happened in the past), eittllet Party may file a petition for dispute riesolution
in accordance with the Dispute Resolution pt(')visions set forth in the Agreemeint. Such
action is consistent with how disputes are handled throughout tI1e Agreement a::d is the
purpose of the Dispute Resolutlon prov151ons [Sponsored by 3 CLECs: M ‘It./ohnson
(KMC), H Russell (NVX), J Falvey (\SP)] | l
WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED
INADEQUATE? : | | v ”
BellSouth’s proposed language ackn‘owledges that the Parties can file a petltlon for
dispute resolution in the event there is a dispute as to the need and amount of dep(’;sit, but
BellSouth proposes that the CLECs must post a payment bond for the amount of the

requested deposit during the pendency of the dispute resolution proceeding. According

to BellSouth’s language, posting a bond is a condition to avoid suspension or termination
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of service during the pendency of the dispute proceeding. This BellSouth bond

requirement completely negates the purpose of the Dispute Resolution provisions. If a

( .
! 1

CLEC is forced to post its funds during the pendency of the dispute rgéoluti011
. l .

proceeding; that unfairly puts the CLEC in the position of losing the dispute (and
BellSouth in the position of winning the dispute) before it has been properly adjudicated

and resolved. Thus, BellSouth’s proposed language would effectively allow BellSouth to
. l P

override the Dispute Resolution provisions of the Agreement by terminating service to
' ! b

CLEC if CLEC does not post a payment bond for the amount of the requested deposit

that CLEC, in that instance, already would have asserted is not required unHer the
Agreement. Finally, BellSouth’s insistence that it be the CLEC that has to. file for
. o

Dispute Resolution is untenable. As BellSouth w‘buld be seeking relief (in the form of
deposit), it is BellSouth that should have the burden of filing aﬁy complaint that 1t deems
necessary. . [Sponsored by 3 CLECs M Johnlson (KMC), H Russell (NVX), JJ Falvey
xsp)) i ' | \ ! ‘ ll
Item No 1035, Issue No 7-11 [Seclrion 18 9] This issue has
been resolved, .

ltem No 106, Issue No 7-12 [Section 1.9 1] To whom
should BellSouth be required 1o send the 15-day notice of i
suspension for additional applications for service, pending -
applications for service and access to BellSouth's ordering
systems?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 7-12.
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o
Ht

Notice of suspension for additional applications for service, pending applications for
. i
service, and access to BellSouth’s ordering systems should be sent to CLECs pursuant to

the requirements of Attachment 7 and also should be sent via certified mail to the
' . . |

individual(s) listed in the Notices provision of the General Terms and Conditions.
[Sponsored by 3 CLECs M Johnson (KMC), H Russell (NVX), J. Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?

The Parties have agreed, in the General Terms and Conditions, to identify a person to

i 1 |

receive notices under the Agreement. Specifically, Section 24.1 of the General Terms

and Conditions states, “[e]very notice, consent, approval, or'other communications

required or contemplated by this Agreement shall be in writing and shall be delivered by

hand, by overnight courier or by U.S. Mail postage prepaid,v' addressed to: [liﬂgntiﬁed
CLEC/BellSouth recipient].” This provision is not in dispﬁte"and it was ag’reed to
without exception. Access to BellSouth ordering systems is paf:t of the Agreexneilllt and is
fundamerita'l to a CLEC’s ,bulsiness. Nevéﬁlieless’, BellSouth proposes that a %iicj)tice of

.
f

suspension for applications for services as well as access to ordering systems onlyibe sent
I
to the CLEC billing contact and not also to the notice receipt set forth in the General

I
|
1 )

Terms and Conditions Petitioners are unwilling to] agree to such an exception. A notice
of suspension of access to ordering systeng is too important to a CLEC’s business to be
sent only to the billing contact who likely is buried in bills from BellSouth ahd other
vendors. The very purpose of including a noficé recipient in the General Terf'ms and
Conditions 1s to provide a central per'son to receive all notices of importance to the

implementation of the Agreement. As stated, there is almost no notice more important

than one that will potentially terminate a CLEC’s access to ordering systems. The notice
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provision included in the General Terms and Conditions was drafted to address this exact

type of notice, one of dire consequence to CLECs if not addressed irmn'édiately.
i ' “ il
Therefore, BellSouth must not be allowed to create an exception to the rule for this type

. boon
of suspension notice. Accordingly, the Authority should find that BellSouth must
provide notice 6f suspen§i0n of access to BellSouth’s orderiﬁg systems to the billing
contact as well as the notice recipient identified in the General Terms and Coh‘diti011s.
[Sponsored by 3 CLECs M John'son (KMC), H Russell (NVX), J Falvey (XSP)]
WHY IS THE LANGUAGE THAT BELLSOUTH HAS PRQi’OSED
INADEQUATE? ' ‘ | -
BellSouth’s proposed language provides that an initial notice that a CLEC’s ap;l)lications
for service may be refused, that any pengling orders for service may not be C(I)mpleted,
and/or thalt access to ordering systelﬁs may ¢bé suspended if payment of Oliitstanding
amounts are not paid by the fifteenth (15th) calendar day follo{zving the date of the notice
is system generated and will only be supplied to CLEC’s billing contact. As nllentioned
previously, access to ordering systems is vital to a CLEC’s business and it is inllperative

that such a notice will be provided to the billing contact but also ito the

legal/regulatory/carrier relations contact or contacts identified in the General Terms and

Conditions of this Agreement. Even if such notice is system generated, there is no valid
! , [

reason why BellSouth cannot ensure that the same notice is also provided to the notice
. . C . ¥
recipient(s)lidentiﬁed in the General Terms and Conditions. The issues of access to OSS

and UNE provisioning are too important for BellSouth not to do so. [Sponsored by 3

CLECs M Johnson (KMC), H Russell (NVX), J Falvey (XSP)]
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BONA FIDE REOUEST/NEW BUSINESS REQUEST (BFR/NBR)

( ATTACHMENT 11)

.ot

Item No 107, Issue No 11-1 [Sections 15, 1.81,19,110] '
(A) Should BellSouth be permitted to charge CLEC the full
development costs associated with a BFR?

B) If so, how should these costs be recovered?

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 11-1(A). ° i
1,! .

The answer to the questlon posed in the issue statement is “NO » ' CLECs should not be
charged the full development costs for a new service or modified network felement
ordered via the BFR process. Rather, ‘the charges assomated ‘with the de?el(opment
should bel apportioned among various CLE;Cs‘vthat may beneﬁt" from the new serwce or
network element. [Sponsored by 3 CLECS: M Johnson (KMC). H. Russell (Jy VX), J
Falvey (XSP)] o L it

'
N 1

WHAT IS THE RATIONALE FOR YOUR POSITION?

When BellSouth develops a new or modified UNE, interconnection or cojliocation
offering via the BFR process, not only will the CLEC requestmg the BFR ben,e'ﬁt from
the development of that new or modified offering, but other CLECs, who subsequently
purchase the new/modified service or UNE, will benefit from the development as well.
Accordingly, the CLEC that requested the BFR should not be required to bear the entire
burden of the development costs of a service or element that may benefit a substantial
part of the CLEC communlty as well as Tennessee consumers. [Sponsored by 3 CLECs
M Johnson (KMC), H Russel/ (NVX). J Falvey (XSP)]

WHY IS THE LANGUAGE THAT BELLSOUTH HAS PROPOSED

INADEQUATE?
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BellSouth’s proposed language would require the CLEC requesting the BFR to pay the
full development costs for the resulting new service or modified network element.
BellSouth argues that it is entitled to recover its costs in provisioning services te CLEC,
and BellSouth further argues that the CLEC making a BFR is.rlnaking a unique request to
BellSouth, and therefore ;that CLEC should bear the full development clc;ets.: What

BellSouth fails to address is that other CLECs will likely purchase the new service or

modlﬁed network element and will not bear any of the development costs. Thls would
L l

l':'!

put the CLECs who subsequently purchase the new service ‘or element at a financial
advantage over the CLEC requesting the BFR, -as they did net nave to pay an)% of the
development costs, but reap the benefit of the new or modified offering. In qther; words,
BellSouth’s proposal creates a first-mover penalltyltl'tat threaten§ to inhibit innovaltqion and

s

new service offerings from which consunrers ceuld greatly b“eneﬁt. [Sponsbrefd by 3
CLECs: M Johnson (KMC), H Russell HVV)O J Falvey (/\SP)] | i |
WHY SHOULD DEVELOPMENT COSTS BE ASSESSED DIFFERENTLY FOR
A BFR THAN A NBR? .

The BFR process, as deﬁned in the Agreement, is ntilized when BellSouth is reqlfested to
provide a new or modified network element, interconnection option or other Iservice
option pursuant to the Act that was not previously provided for in the Agreenlent.! On the
other hand, the-NBR process is utilized when a CLEC requests a new service, or element
that is not required by the Act. I understand that if my company requests a new service
or network element that BellSouth is not required to provide pursuant to the Act, irt would

be my company’s responsibility to pay for the development of that new service or

product.
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With the BFR process, however, a CLEC has requested that BellSouth develop alservice

! l
or modified network element that it is legally obligated to provide. BellSouth must make
l P Dol

, ', ' : Ty
such service and/or network element available to all CLECs and, therefore, the
. . b, v )

i f .‘, il' ! Ve o 'I' I f ' [
! 1 " ' o . Y n 1
service and network element. To do otherwise, would unjustly force the first CLEC who

i ! r

1 " ! vt ’a
development costs should be apportioned to all CLECs that would benefit from the

Al

! H . o, 1A . : i
requests a new service or element to bear all the development costs, while all the CLECs
who subsequently purchase the new service or element get a “free ride” on the
development Furthermor‘e,\ if a CLEC is required to bear all the developménﬁ costs, a

1

new service or modified network element that would benefit the CLEC community and

enhance competition in Tennessee may not get developed as it could be cost prohibitive
' LT '

| '
: !
1

for a CLEC to engage in the BFR process. Ultimately it is the consumers that wlould lose
out from the lack of new and innovative cdnlpeltitive services deployed in Tennessee. To
avoid this result, the Authority should ﬁﬁd that all CLECs in Tennessee would benefit
from a new service or element development through the BFR and therefore direct
BellSouth to establish a cost structure whereby the development costs can be apportioned
among the CLECs that benefit from the new st?rvice or modified network élenlent.
[Sponsored by 3 CLECs: M Johnson (KMC) H R;}ssell (NVX), J Falvey (XSP)] ,‘

PLEASE STATE YOUR POSITION WITH RESPECT TO ISSUE 11-1(B).
To the extent that BellSouth can charge the]‘reqlues”tmg CLEC for the developm‘('alzu costs
associated with the BFR, such costs should be assessed though the nonrecurrling and
recurring Irates for the service or moditied network element. [Sponsored by 3 CLECs M

Johnson (KMC), H. Russell (NVX), J Falvey (XSP)]

WHAT IS THE RATIONALE FOR YOUR POSITION?
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Yy ]
If a CLEC must bear the burden paying the de(zelopment cQsts’ for a new squice or

]
[l

modified network element resulting from the BFR process, such costs should be i]ncluded

to

e . . : I,
(i.e., distributed) in the rates for the new service or element through the nonrecurring and

[
t
H

recurring charges for that new service or mo@iﬁed network ’element. The CLEC
requesting the BFR should not be required to pay the full development costs in one lump
sum in order for BellSouth to process the BFR. Rather, the development costs éﬂould be
spread out through the nonrecurring and recurring charges the CLEC must pay for use of
the service, or network elen‘nent. If the first-mover CLEC is indeed to be penalized,
BellSouth should be required to make downward adjustments to any nonrecur'ring and
recurring charges once it has recovered its development costs. [Sponsored by 3 CLECs:
M. Johnson (KMC), H Russell (NVX), J. Falvey (XSP)] ';v .

WHY IS: THE LANGUAGE | THAT BELLSOUTH | HAS PROPOSED
INADEQUATE? : ' :

BellSouth’s proposed language would require the CLEC to pay all the develop‘ment costs
up front as a condition to BellSouth pr:)cess’ir;g the BFR. BellSouth’s ‘proposal is
unsatisfactory because a CLEC shouid not be rquired to incur the significant expense for
the development of a service or networlk elemen't before the service or network élement is
available.  Rather, BellSouth should assess development charges through the

nonrecurring and recurring rates, as it does for all other UNEs and related services in the

Agreement.

To the extent that development costs for a particular UNE or service are assessed on a
CLEC via the nonrecurring and recurring charges, there are compelling reasons why such

costs should be recovered through recurring charges. The key distinguishing
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characteristic between the' costs that should be recovered in récdfring chargles apd those

that can be recovered in nonrecurring chargeé is whether the cost is associated with

facilities that will be used to provide service to subsequent customers without change.
!

Based on this test, no development costs belong in the nonrecurring charges for UNEs

because all of the development costs are for facilities will be used to provide service to

both current and future customers.
o

o !

Moreover,  while the incidence of development costs may be a one-time event, that
circumstance does not change the basic fact that the cost is properly treated as a recurring

: ¥ 'y
charge. Proper identification of one-time costs is particularly important in a competitive

0
environment where more than one local exchange carrier, including the incumbent, may
1

use a particular facility atv éifferent points in that facility’s economic life. If htiw first
telecommunications provider to use the félcility bears all the forward-looking coéts of a
one-time activity that benefits multiple users, then 'obviously the first user will be forced
to pay more than its fair share. CLllrrent customérs should not'subsidize tlle.gosts of

providing plant for future customers. [Sponsored by 3 CLECs: M Johnson (KMC), H

Russell (NVX), J Falvey (XSP)]

Q. DOES THIS CONCLUDE THE TESTIMONY OF THE JOINT

PETITIONERS?

A. Yes.

199



r

Certificate of Service o M

The undersigned hereby certifies that on this the ZJ-*Lday of June, 2004, a true and
correct copy of the foregoing has been forwarded via first class U. S. Mail, hand delivery,
overnight delivery, electronic transmission or facsimile transmission to the following,.

i
"

Guy Hicks ’ ‘! j
Bellsouth Telecommunications, Inc.

333 Commerce Street, Suite 2101

Nashville, TN 37201

H. LaDon Baltimore
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. EXHIBITA

DISPUTED CONTRACT LANGUAGE BY ISSUE

GENERAL TERMS AND CONDITIONS

Item No 1, Issue No G-1 [Section 1 6] What should be the
effective date of future rate impacting amendments?

oz

1.6 [CE ers@:ﬁ] Effective Date is defined as the date that the Agreement is
effective and shall be ten (10) calendar days after the date of the last signature
executing the Agreement. Non rate impacting future amendments will be
effective as of the date of the last signature executing the amendment or as
otherwise ordered in a FCC or Commission order or rule. Future amendments
incorporating Commission-approved rates will be effective as of the effective
date of the Commission order or as otherwise ordered in a FCC or
Commission order or rule, if an amendment is requested within thirty (30)
calendar days of that date. Otherwise, such amendments shall be effective
ten (10) calendar days after the date of the last signature executing the
amendment or, or thirty (30) calendar days after request, whichever date is
earlier.

[BellSouth' Version] Effective Date is defined as the date that the Agreement is
effective and shall be ten (10) calendar days after the date of the last signature
executing the Agreement. Non rate impacting future amendments will be
effective as of the date of the last signature executing the amendment or as
otherwise ordered in a FCC or Commission order or rule. Future amendments
incorporating rates changes will be effective ten (10) calendar days after the
date of the last signature executing the amendment or as otherwise ordered
in a FCC or Commission order or rule.

DCOI/ELMIJ/219667 3



Item No 2, Issue No G-2 [Section 1 7] How should “End
User” be defined? '

1.7 : ‘ersmn] End User means the customer of a Party.

[BellSouth Versmn] End User means the ultlmate user of the y
Telecommunications Service. . i

Item No. 3. Issue No G-3 [Section 10 2] Should the s

Agreement contain a general provision providing that

BellSouth shall take financial responsibility for its own

actions in causing, or contributing to unbillable or

uncollectible CLEC revenue in addition to specific
rovisions set forth in Attachments 3 and 7?

ersmn] BellSouth shall take financial responsibility for its own
actions in causing or contributing to unbillable or uncollectlble )
<<customer_short_name>> revenue.

10.2

Y
i

[BellSouth Version] No Section.

DCOI/ELMI3/219667 3




Item No 4, Issue No G-4 [Section 10 4 1] What should be |
the limitation on each Party's liability in circumstances other
than gross negligence or willful misconduct?

10.4.1 CLEC 1§n] Except for any indemnification obligations of the Parties

hereunder with respect to any claim or suit, whether based in contract, tort or

any other theory of legal liability, by either Party, any End User of either

Party, or by any other person or entity, for damages associated with any of

the services provided pursuant to or in connection with this Agreement,

including but not limited to the installation, provision, preemption,

termination, maintenance, repair or restoration of service, and, in any event,

subject to the provisions of the remainder of this Section, each Party’s liability

shall be limited to and shall not exceed in aggregate amount over the entire

term hereof an amount equal to seven-and-one half percent (7.5%) of the

aggregate fees, charges or other amounts paid or payable to such Party for

any and all services provided or to be provided by such Party pursuant to

this Agreement as of the Day immediately preceding the date of assertion or

filing of the applicable claim or suit; provided that the foregoing provisions

shall not be deemed or construed as (A) imposing or allowing for any liability

of either Party for (x) indirect, special or consequential damages as otherwise

excluded pursuant to Section 10.4.4below or (y) any other amount or nature l
of damages to the extent resulting directly and proximately from the claiming

Party's failure to act at all relevant times in a commercially reasonable

manner in compliance with such Party's duties of mitigation with respect to

all applicable damages or (B) limiting either Party's right to recover

appropriate refund(s) of or rebate(s) or credit(s) for fees, charges or other

amounts paid at Agreement rates for services not performed or provided or

otherwise failing to comply (with applicable refund, rebate or credit amounts

measured by the diminution in value of services reasonably resulting from

such noncompliance) with the applicable terms and conditions of this

Agreement. Notwithstanding the foregoing, claims or suits for damages by

either Party, any End User of either Party, or by any other person or entity, !
to the extent resulting from the gross negligence or willful misconduct of the
other Party, shall not be subject to the foregoing limitation of liability.

[B)e:_l_l_S__"()',ut_lj’__.Vie*r_gwi66] Except for any indemnification obligations of the Parties
hereunder, and except in cases of the provisioning Party’s gross negligence or
willful misconduct, each Party’s liability to the other for any loss, cost, claim,
injury, liability or expense, including reasonable attorneys’ fees relating to or
arising out of any negligent act or omission in its performance of this
Agreement, whether in contract or in tort, shall be limited to a credit for the
actual cost of the services or functions not performed or improperly
performed.

DCO1/ELM1I/219667 3




Item No 5, Issue No G-5 [Section 10 4 2] To the extent
that a Party does not or 1s unable to include specific
limitation of liability terms in all of its tariffs and End User
contracts (past, present and future), should it be obligated to s
indemnify the other Party for liabilities not mited? "

10.4.2 [CEECVersion] No Section.

[BellSouth Version] Limitations in Tariffs. A Party may, in its sole discretion,
provide in its tariffs and contracts with its End Users and third parties that
relate to any service, product or function provided or contemplated under
this Agreement, that to the maximum extent permitted by Applicable Law,
such Party shall not be liable to the End User or third party for (i) any loss
relating to or arising out of this Agreement, whether in contract, tort or
otherwise, that exceeds the amount such Party would have charged that
applicable person for the service, product or function that gave rise to such
loss and (ii) consequential damages. To the extent that a Party elects not to
place in its tariffs or contracts such limitations of liability, and the other
Party incurs a loss as a result thereof, such Party shall indemnify and
reimburse the other Party for that portion of the loss that would have been
limited had the first Party included in its tariffs and contracts the limitations
of liability that such other Party included in its own tariffs at the time of such
loss.

!
1
1

P
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10.4.4

Item No 6, Issue No G-6 [Section 10 4 4] Should the
Agreement expressly state that liability for claims or suits for
damages incurred by CLEC’s (or BellSouth's)
customers/End Users resulting directly and in a reasonably
foreseeable manner from BellSouth’s (or CLEC'’s)
performance of obligations set forth in the Agreement are
not indirect, incidental or consequential damages?

)
1
i

CL Nothing in this Section 10 shall limit a Party’s obligation to
mdemmty or hold harmless the other Party set forth elsewhere in this Agreement.
Except in cases of gross negligence or willful or intentional misconduct, under no
circumstance shall a Party be responsible or liable for indirect, incidental, or
consequential damages provided that neither the foregoing nor any other
provision of this Section 10 shall be deemed or construed as imposing any
limitation on the liability of a Party for claims or suits for damages incurred
by End Users of the other Party or by such other Party vis-a-vis its End
Users to the extent such damages result directly and in a reasonably
foreseeable manner from the first Party’s performance of services hereunder
and were not and are not directly and proximately caused by or the result of
such Party’s failure to act at all relevant times in a commercially reasonable
manner in compliance with such Party’s duties of mitigation with respect to
such damage. In connection with this limitation of liability, each Party recognizes
that the other Party may, from time to time, provide advice, make
recommendations, or supply other analyses related to the services or facilities
described in this Agreement, and, while each Party shall use diligent efforts in this
regard, the Parties acknowledge and agree that this limitation of liability shall
apply to provision of such advice, recommendations, and analyses.

[BellSouth-Vetsion] Nothing in this Section 10 shall limit a Party’s obligation to
indemnify or hold harmless the other Party set forth elsewhere in this Agreement.
Except in cases of gross negligence or willful or intentional misconduct, under no
circumstance shall a Party be responsible or liable for indirect, incidental, or
consequential damages. In connection with this limitation of liability, each Party
recognizes that the other Party may, from time to time, provide advice, make
recommendations, or supply other analyses related to the services or facilities
described in this Agreement, and, while each Party shall use diligent efforts in this
regard, the Parties acknowledge and agree that this limitation of liability shall
apply to provision of such advice, recommendations, and analyses.

DCOI/ELMIN219667 3




10.5

DCOI/ELMI)/219667 3

ltem No 7, Issue No G-7 [Section 10.5] What should the
indemnification obligations of the parties be under this
Agreement?

} Wgw '?] Indemnification ror Certam Claims. The Party providing
services hereunder its Affiliates and its parent company, shall be indemnified,
defended and held harmless by the Party receiving services hereunder against any
claim for libel, slander or invasion of privacy arising from the content of the
receiving Party’s own communications. The Party receiving services _
hereunder, its Affiliates and its parent company, shall be indemnified)
defended and held harmless by the Party providing services hereunder
against any claim, loss or damage to the extent arising from (1) the providing
Party’s failure to abide by Applicable Law, or (2) injuries or damages arising
out of or in connection with this Agreement to the extent caused by the
providing Party’s negligence, gross negligence or willfu(l misconduct,

it
Lx

[BellSouth;Version] Indemnification for Certain Claims. The Party providing
services hereunder, its Affiliates and its parent company, shall be 1ndemniﬁed

- defended and held harmless by the Party receiving services hereunder agamst any
+ claim, loss or damage arising from the receiving Party’s use of the services

provided under this Agreement pertaining to (1) claims for libel, slander or
invasion of privacy arising from the content of the receiving Party’s own |
communications, or (2) any claim, loss or damage claimed by the End User of
the Party receiving services arising from such company’s use or reliance on
the providing Party’s services, actions, duties, or obhgatlons arising out of this
Agreement ,

4



Item No 8, Issue No G-8 [Section 11 1] What language o
should be included in the Agreement regarding a Party’s use B
of the other Party’s name, service marks, logos and
irademarks?

11.1 fé _:" C {’ers -p:] No License. No patent, copyright, trademark or other proprletary
right is licensed, granted or otherwise transferred by this Agreement. A Party’s
use of the other Party’s name, service marks and trademarks shall be i m
accordance with Appllcable Law. ‘ . I

|
[BellSouth Versmn] No License. No patent, copyright, trademark or other
proprietary right is licensed, granted or otherwise transferred by this Agreement.
The Parties are strictly prohibited from any use, including but not limited to,
in the selling, marketing, promoting or advertising of telecommunications
services, of any name, service mark, logo or trademark (collectively, the
“Marks”) of the Other Party. The Marks include those Marks owned directly
by a Party or its Affiliate(s) and those Marks that a Party has a legal and
valid license to use. Notwithstanding the foregoing,
<<customer_short_name>> may make factual references to the BellSouth
name as necessary to respond to direct inquiries from customers or potential
customers regarding the source of the underlying services or the identity of
repair technicians. The Parties acknowledge that they are separate and
distinct and that each provndes a separate and distinct service and agree that
neither Party may, expressly or impliedly, state, advertise or market that it is
or offers the same service as the other Party or engage in any other activity
that may result in a likelihood of confusion between lts own service and the
service of the Other Party.

DCOI/ELMII/219667 3




13.1

Item No 9, Issue No G-9 [Section 13 1]. Should a court of o
law be included in the venues available for initial dlspute b
resolution?

that if any dlspute arises as to the interpretation of any prov151on of this
Agreement or as to the proper implementation of this Agreement, either Party may
petition the FCC, the Commission or a court of law for a resolution of the"
dispute. Either Party may seek expedited resolution by the Commission, and may
request that resolution occur in no event later than sixty (60) calendar days from
the date of submission of such dispute. The other Party will not object to such
expedited resolution of a dispute. If the FCC or Commission appoints an',
expert(s) or other facilitator(s) to assist in its decision making, each party shall pay
half of the fees and expenses so incurred to the extent the FCC or the Commission
requires the Parties to bear such fees and expenses. Each Party reserves affy rights
it may have to seek judicial review of any ruling made by the FCC, the ’
Commission or a court of law concerning this Agreement. Until the dlspute is
finally resolved, each Party shall continue to perform its obligations under this
Agreement, unless the issue as to how or whether there is an obligation to perform
is the basis of the dispute, and shall continue to provide all services and payments
as prior to the dispute provided however, that neither Party shall be required to act
in any unlawful fashion. ‘

[BellSoiith Version] Except as otherwise stated in this Agreement, the Parties
agree that if any dispute arises as to the interpretation of any provision of this
Agreement or as to the proper implementation of this Agreement, if a Party
desires to pursue such dispute, such Party shall petition the FCC or the
Commission for a resolution of the dispute. Either Party may seek expedited
resolution by the Commission, and may request that resolution occur in no event
later than sixty (60) calendar days from the date of submission of such dispute.
The other Party will not object to such expedited resolution of a dispute. If the
FCC or Commission appoints an expert(s) or other facilitator(s) to assist in its
decision making, each party shall pay half of the fees and expenses so incurred to
the extent the FCC or the Commission requires the Parties to bear such fees and
expenses. Each Party reserves any rights it may have to seek judicial review of any
ruling made by the FCC or the Commission concerning this Agreement. Until the
dispute is finally resolved, each Party shall continue to perform its obligations
under this Agreement, unless the 1ssue as to how or whether there is an obligation
to perform is the basis of the dispute, and shall continue to provide all services
and payments as prior to the dispute provided however, that neither Party shall be
required to act in any unlawful fashion.
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32.2

323

Item No 12, Issue No G-12 [Section 32 2] Should the
Agreement explicitly state that all existing state and federal
laws, rules, regulations, and decisions apply unless
otherwise specifically agreed to by the Parties?

Aélfsmn] Nothing in this Agreement shall be construed to limit a
Party s rights or exempt a Party from obligations under Applicable Law,
except in such cases where the Parties have explicitly agreed to a limitation
or exemption. Silence shall not be construed to be such a limitation or.
exemption with respect to any aspect, no matter how discrete, of Applicable
Law. - ‘ - o

[BellSouth Version] This Agreement is intended to memorialize the Parties’
mutual agreement with respect to their obligations under the Act and
applicable FCC and Commission rules and orders. Any reference to the
Parties complying with applicable FCC and Commission orders is notv
intended to expand on the obligations of the Parties as set forth herem

Item No 13, Issue No G-13 [Section 32 3] How should the
Parties deal with non-negotiated deviations from the state
Commussion- approved rales in the rate sheets attached o

the Agreement? o oo ;

[CLEC ion] The rates contained in this Agreement shall be in compliance
with Applicable Law. Where a Commission has adopted rates for network
elements or services pr0v1ded under this Agreement, as of the Effective Date, it is
the intent of the Parties that the rate exhibits incorporated into this Agreement will
be those rates. Errors in rate sheets will be corrected by retroactive true-up to
the Effective Date within thirty (30) calendar days.

[BellSouth Versign] Where a Commission has adopted rates for network elements
or services provided under this Agreement, as of the Effective Date, it is thé intent
of the Parties that the rate exhibits incorporated into this Agreement will be those
rates, unless otherwise negotiated by the Parties. Upon request of either Pérty,
errors in rate sheets will be corrected prospectively by amendments to this
Agreement.
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34.2

45.2

Item No 14, Issue No G-14 [Section 34 2] Can etther
Party require, as a prerequisite to performance of its
obligations under the Agreement, that the other Party adhere
10 any requirement other than those expressly stzpulared in . Ly
the Agreement or mandated by Applicable Law?

i

CLE H,M:'_é;ign] Neither Party shall, as a condition or prerequisite to such
Party's performance of its obligations as otherwise provided herem, impose
or insist upon the other Party's (or any of its End Users’) adherence to any
requirement or obligation other than as expressly stipulated in this

Agreement or as otherwise mandated by Applicable Law.

[BeliSouith Version] No Section,

i
1

Item No 15, Issue No G-15 [Section 45 2] If BellSouth
changes a provision of one or more of its Guides that would
cause CLEC to incur a material cost or expense to
implement the change, should the CLEC notify BellSouth, in
writing, if it does not agree to the change?

smn] Guides. The Parties acknowledge that certain provisions of this
Agreement reference certain BellSouth documents and publications (collectlvely
referred to herein as the "Guides"). All Guides referred to in this Agreement, are
incorporated herein and made a part hereof by reference. To the extent that there
is a conflict between a provision of a Guide and a provision of this Agreement, the
provision of this Agreement shall prevail. BellSouth may, from time to time
during the term hereof, change or alter said Guides (including replacing a Guide
entirely with a successor Guide with a different name). The Parties agree that if
the change or alteration was made to BellSouth’s OSS interface Guides as a result
of the Change Control Process (CCP), a revision to a generally accepted and
implemented industry standard or guideline (e.g. Ordering Billing Forum (OBF),
Telcordia guidelines, etc.), or other legal requirement directly affecting the Guides
provided, if such legal requirement would be subject to the change of law
provision in these General Terms and Conditions, the change to the Guide would
not be applicable until this Agreement is amended to reflect the update to the
Guide, or if <<customer_short_name>> agrees to such change or alteration, any
such change or alteration shall become effective as specified in the terms of the
notice to <<customer_short_name>> via the applicable Internet website posting.
In all other cases, a change in a Guide which (1) alters, amends or conflicts with
any term of this Agreement; (2) changes any charge or rate, or the application of
any charge or rate, specified in this Agreement; (3) adds a new rate or rate element
not previously specified in the Agreement; (4) causes <<customer_short_name>>
to mcur material cost or expense to implement the change or alteration; or (5)

10
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increases an interval set forth in thlS agreement, will not be effective with respect
to <<customer_short_name>> until BellSouth and <<customer_short name>>
sign an amendment to this Agreement reflecting the changes described in items
(1), (2), (3), (4) or (5). For purposes of item (4), a cost or expense shall be deemed
material if it imposes a financial burden on <<customer_short_name>>, but shall
not include costs associated with dlssemmatmg notice of the change or provxdmg
training regarding the change to employees. In addition, BellSouth will use its best
efforts, upon <<customer_short_name>>’s request to BellSouth’s Interconnection
Services (ICS) website group at wmag@bellsouth.com, to provide such notlces

via e-mail to the address specified by <<customer_ short name>>.

In the event that the Parties disagree as to whether any alteratlon or amendment
described in this Section 1s effective as to <<customer_short name>> puxsuant to
the requirements of this Section, either Party may, at its option, seek resolution of
the dispute in accordance with the Dispute Resolution provisions in the General
Terms and Conditions of this Agreement. In cases where there is a dispute with
respect to any alteration or amendment described in this Section becoming
effective as to <<customer_short_name>>, such alteration or amendment
described in this Section shall not become effective as to
<<customer_short_name>> until there is mutual agreement between the Parties
that it should become effective or an order resulting from the Dispute Resolution
process finding in favor of its becoming effective.

[BellSouth Version] Guides. The Parties acknowledge that certain provisions of

this Agreement reference certain BellSouth documents and publications

(collectively referred to herein as the "Guides"). All Guides referred to in this

Agreement, are incorporated herein and made a part hereof by reference. To the

extent that there is a conflict between a provision of a Guide and a provision of

this Agreement, the provision of this Agreement shall prevail. BellSouth may,

from time to time during the term hereof, change or alter said Guides (including

replacing a Guide entirely with a successor Guide with a different name). . The

Parties agree that it the change or alteration was made to BellSouth’s OSS. ‘
interface Guides as a result of the Change Control Process (CCP), results from a ;
revision to a generally accepted and implemented industry standard or guideline

(e.g. Ordering Billing Forum (OBF), Telcordia guidelines, etc.), or other legal

requirement directly affecting the Guides provided, if such legal requirement

would be subject to the change of law provision in these General Terms and

Conditions, the change to the Guide would not be applicable until this Agreement

is amended to reflect the update to the Guide, or if <<customer_short_name>>

agrees to such change or alteration, any such change or alteration shall become

effective as specified in the terms of the notice to <<customer_short_name>> via ;
the applicable Internet website posting. In all other cases, a change in a Guide ‘
which (1) alters, amends or conflicts with any term of this Agreement; (2) changes

any charge or rate, or the application of any charge or rate, specified in this

Agreement; (3) adds a new rate or rate element not previously specified in the

11
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Agreement; (4) causes <<customer_short_name>> to incur material cost or
expense to implement the change or alteration; or (5) increases an mterval set
forth in this agreement, will not be efféctive with respect to ‘ : u
<<customer_short_name>> until BellSouth and <<customer_short_ name>> sign
an amendment to this Agreement reflecting the changes described in items (1),
(2), (3) or (5); or unless <<customer_short_name>> fails to inform BellSouth
in writing that it does not agree to such change or alteration within thlrty
(30) calendar days of notice of such change being given to .|
<<customer_short_name>> for item (4). For purposes of item (4), a cost;or
expense shall be deemed material if it imposes a financial burden on ’ ;4;'
<<customer_short_name>>, but shall not include costs associated with
disseminating notice of the change or providing training regardmg the change to
employees. In addition, BellSouth will use its best efforts, upon ‘
<<customer_short name>>’s request to BellSouth’s Interconnection Sewwes
(ICS) website group at wmag@bellsouth.com, to provide such notices via’ ‘e-mail
to the address specxﬁed by <<customer_short name>>. O

lv

i
In the event that the Parties disagree as to whether any alteratlon or amendment

described in this Section is effective as to <<customer_short name>> pursuant to
the requirements of this Section, either Party may, at its option, seek resolution of
the dispute in accordance with the Dispute Resolution provisions in the General
Terms and Conditions of this Agreement. In cases where there is a dispute with
respect to any alteration or amendment described in this Section becoming -
effective as to <<customer_short_name>>, such alteration or amendment :
described in this Section shall not become effective as to *
<<customer_short name>> until there is mutual agreement between the Parties
that it should become eftective or an order resulting from the Dispute Resolutlon
process finding in favor of its becoming effective.

12
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45.3

f ! ¥ i
Item No , Issue No G-16 [Section 45 3] If a tariffis ,’;"h,,
referenced in the Agreement, what effect should subsequent N
changes lo the tariff have on the Agreement?

g

[CLE

eismn] In various provisions of this Agreement, the Parties have
included references to tariffs filed by the Parties. If such tariff is referenced for
the purposes of a service that is provisioned pursuant to such tariff, and there is a
conflict between such referenced tariff provisions and this Agreement, the terms
of the tariff shall control. If the service is provisioned pursuant to this Agreement
but the tariff is referenced for a rate, an interval or another purpose, to the extent
that there is a contlict between such referenced tariff provision and this
Agreement, and except as otherwise set forth in this_Agreement, the terms of this
Agreement shall prevail. To the extent a Party alleges that changes made to
such tariffs subsequent to the Effective Date are unreasonable and
discriminatory, the Parties shall endeavor to negotiate a resolution and
incorporate such resolution into this Agreement by written amendment. To
the extent that the Parties are unable to reach such resolution or agree on an
amendment, the dispute shall be resolved in accordance with the Dispute
Resolution provisions set forth in Section 13 above.

[B'El_,l_Slotﬁiﬁ;V;qghs"ib'ﬁ] In various provisions of this Agreement, the Parties have
included references to tariffs filed by the Parties. If such tariff is referenced for the
purposes of a service that is provisioned pursuant to such tariff, and there is a
conflict between such referenced tariff provisions and this Agreement, the terms
of the tarift shall control. If the service is provisioned pursuant to this Agreement
but the tariff is referenced for a rate, an interval or another purpose, to the extent
that there is a conflict between such referenced tariff provision and this
Agreement, and except as otherwise set forth in this Agreement, the terms of this
Agreement shall prevail.

13
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1.4.3

1.5

ATTACHMENT 2

NETWORK ELEMENTS AND OTHER SERVICES

Item No 22, Issue No 2-4 [Section 1.4.3] (B) In the event )
of such conversion, what rates should apply? o

t,

_ ‘Ver: o ] If <<customer_short_name>> wants to convert a UNE 01
Combmatlon (or part thereof) to Other Services or tariffed BellSouth access
services <<customer_short_name>> shall submit a spreadsheet (and a
commingling ordering document that indicates which part is to be filled as a UNE,
if applicable). There will be no charges for the conversion (disconnect, blllmg
change and nonrecurring charges will not apply).

; : o
[BellSouth Version] If <<customer_short_name>> wants to convert a UNE or
Combination (or part thereof) to Other Services or tariffed BellSouth access
services <<customer_short name>> shall submit a spreadsheet (and a -
commingling ordering document that indicates which part is to be filled as a UNE,
if applicable). There will be no charges for the conversion itself.

Item No 23, Issue No 2-5 [Section 1 5] (A) In the event
UNEs or Combinations are no longer offered pursuant to, or
are not tn compliance with, the terms set forth in this '
Agreement, which Party should bear the obligation of
identifying those service arrangements? (B) What recourse
may BellSouth take if CLEC does not submit a rearrange or
disconnect order within 30 days? (C) What rates, terms and
conditions should apply in the event of a termination, re-
termination, or physical rearrangements of circuits?

"m] Except to the extent expressly provided otherwise in this
Attachment, for UNEs or Combinations that are no longer offered pursuant to, or
are not in compliance with, the terms set forth in this Agreement,
<<customer_short_name>> will submit orders to rearrange or disconnect those
arrangements or services within thirty (30) calendar days of its receipt of notice
from BellSouth identifying specific service arrangements that must be
transitioned to other services pursuant to this Section. If orders to rearrange or
disconnect those arrangements or services are not received by the thirty-first
(31*) calendar day after receipt of such notice, BellSouth may disconnect those
arrangements or services without further notice, provided that
<<customer_short_name>> has not notified BellSouth of a dispute regarding
the identification of specific service arrangements as being no longer offered
pursuant to, or are not in compliance with, the terms set forth in this
Agreement. Where no re-termination or physical rearrangement of circuits or

14
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service is required, <<customer_short_name>> will be charged a nonrecurring
switch-as-is charge for the individual Network Element(s) as set forth in Exhibit
A of this Attachment. For arrangements that require a re-termination or other
physical rearrangement of circuits to comply with the terms of this Agreement,
nonrecurring charges for the applicable UNE or cross connect from Exhibit A of
this Attachment will apply. To the extent re-termination or other physical
rearrangement is required in order to comply with a tariff or separate agreement,
the applicable rates, terms and conditions of such tariff or separate agreement

shall apply.

[BellSouth Versmn] To the extent any Network elements, combmatlons of
Network Elements, services or terms and conditions contained herein are
based upon FCC rules and orders that are vacated as a result of the DC
Circuit Court of Appeals' Opinion issued on March 2, 2004 and an effective
order (""Vacatur Order"), such Network Elements, combinations of Network
Elements and services shall no longer be available pursuant to the terms,
conditions and rates of this Agreement ("'Vacated Element(s)"), except as set
forth in this Section 1.5. Upon the effective date of the Vacatur Order and
written notice by BellSouth issued on or after the effective date of the
Vacatur Order ("Initial Notice'"), <<customer_short_name>> will not order
any Vacated Elements. BellSouth and <<customer_short_name>> will work
cooperatively to transition the embedded base of Vacated Elements to either
Resale, tariffed services or services offered pursuant to a separate
commercial agreement (""Comparable Services'). '

Within five (5) calendar days of BellSouth's Initial Notice,
<<customer_short_name>> will advise BellSouth in writing to the person
identified in the Notices Section of the General Terms and Conditions via
electronic mail or facsimile, whether <<customer_short_name>> disagrees
that a specific Network Element is a Vacated Element. In the event,
<<customer_short_name>> disputes whether a specific Network Element is a
Vacated Element ("'Disputed Network Element'), BellSouth may seek
expedited resolution of such dispute in the appropriate forum; provided,
however, that if BellSouth does not pursue resolution of such dispute within
ten (10) calendar days of <<customer_short_name>>'s notice,
<<customer_short_name>> may‘ seek expedited resolution of such dispute in
the appropriate forum. In the event of such a dispute,
<<customer_short_name>> may not order Disputed Vacated Elements
pursuant to this Agreement; provided, however, if
<<customer_short_name>> has purchased a Disputed Network Element as a
wholesale service pending such resolution and the dispute is resolved in
<<customer_short_name>>'s favor, upon request of
<<customer_short_name>> within thirty (30) calendar days of an effective
order resolving the dispute, BellSouth shall convert such element from
wholesale to Network Element without any charge to
<<customer_short_name>> for the difference between the wholesale non-

15
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recurring and monthly recurring rates paid by <<customer_short_name>>
and the Network Element non-recurring and monthly recurring rates that
would have been charged to <<customer_short_name>> by BellSouth. In the
event of such dispute, <<customer_short_name>> shall not be required to
transition the Disputed Network Elements as set forth herein unless the
dispute is resolved in BellSouth's favor, in which case
<<customer_short_name>> must transition the Dlsputed Network Elements
within the time frames set forth herein measured from the date of an-
effective order and <<customer_short_name>> shall reimburse BellSouth for
the difference between the recurring charges that would have applied for the
Comparable Services for the period after the date of the Initial Notice in
addition to the applicable tariff charges and applicable disconnection
charges under this Agreement. For those Vacated Elements that
<<customer_short_name>> does not dispute, the transition process shall
begin on the date of BellSouth's Initial Notice under this Agreement.

Switching Vacated Elements. In the event <<customer_short_name>> has
entered into a separate agreement for switching or services that include
switching that are Vacated Elements but that are provided under this
Agreement as of the date of the Vacatur Order, those switching Vacated
Elements shall be transitioned pursuant to such separately negotiated.
agreement. In the event that <<customer_short_name>> has not entered into
a separate commercial agreement for the provision of switching Vacated
Elements, <<customer_short_name>> will submit orders to either disconnect
such switching Vacated Elements or convert such switching Vacated
Elements to Resale within thirty (30) calendar days of BellSouth's Initial

" Notice and the Resale rates, terms and conditions shall apply from the date of
the order completion. If <<customer_short_name>> fails to submit orders to
transition such switching Vacated Elements from this Agreement within
thirty (30) calendar days of BellSouth's Initial Notice, BellSouth shall
provide thirty (30) calendar days notice that <<customer_short_ name>>
must submit orders to disconnect or transition such switching Vacated
Elements or BellSouth shall transition such Vacated Elements to Resale and
shall retroactively charge the Resale rate to the day of BellSouth's Initial
Notice and shall retroactively charge the Resale rate to the day of BellSouth's
Initial Notice and any applicable disconnect charge as set forth in Exhibit B
of this Attachment. In such case, <<customer_short_ name>> shall ren‘nburse
BellSouth for labor incurred and appropriate conversnon and dlsconnectlon
charges shall apply. : o a|

Other Vacated Elements. For the embedded base of Vacated Elements,
excluding switching Vacated Elements, to be transitioned to a Comparable
Service, <<customer_short_name>> will identify and submit orders (via a
spreadsheet process where <<customer_short_name>> purchases a minimum
of fifteen (15) circuits per state) within forty-five (45) calendar days of
BellSouth's Initial Notice. Such Orders will be project managed. The rates,
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terms and conditions of the Comparable Service to w'hich such Vacated
Elements are to be transitioned will be effective upon recelpt of the !
order/spreadsheet as applicable. To the extent <<customer_short_ name>>
identifies and submits an order, whether via spreadsheet or the access i
services request/local services request (ASR/LSR) process, to replace'a,
Vacated Element with a BellSouth Clomparable Service within the forty-five
calendar day time frame, BellSouth agrees to waive the associated Network
Element disconnect charge. ' ' ! |

C
If <<customer_short_name>> fails to identify and submit orders for,any of
the embedded base of such Vacated Elements within forty-five (45) calendar
days of BellSouth's Initial Notice, BellSouth will identify those Vacated
Elements and notify ("'Second Notice') <<customer_short_name>> of the
Vacated Elements for which <<customer_short_name>> needs to submit
orders to disconnect or transition the embedded base of Vacated Elements
and BellSouth shall notify <<customer_short_name>> of any Vacated;;
Elements for which there is no comparable tariff service. , i
<<customer_short_name>> must submit such orders within thirty (30)
calendar days of BellSouth's Second Notice. If <<customer_short_name>>
identifies and submits orders for at least 95% of its embedded base within
the forty-five (45) calendar days of BellSouth's Initial Notice, i
<<customer_short name>> will not be required to reimburse BellSouth for
the labor to identify those Vacated Elements. In all other cases,
<<customer_short_ name>> shall reimburse BellSouth for labor incurred in
identifying such Vacated Elements. The rates, terms and conditions
associated with the Comparable Service to which <<customer_short_name>>
transitions Vacated Elements via orders placed pursuant to BellSouth's
Second Notice will apply and will be retroactlvely charged to the date of
BellSouth's Initial Notice. .

If <<customer_short_name>> fails to submit orders to transition such
Vacated elements from this Agreement within thirty (30) calendar days of
BellSouth's Second Notice, BellSouth will replace such Vacated Elements
with comparable tariffed services as BellSouth deems appropriate, and the
rates, terms and conditions for that tarffied service shall apply. This rate will
be applied retroactively to the date of BellSouth's Initial Notice. N
<<customer_short_name>> shall reimburse BellSouth for labor incurred in
identifying such Vacated Elements and the associated Network Element
disconnect charge. If no comparable tarlff exists, BellSouth may disconnect
such Vacated Elements. t

17
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Item No 25, Issue No 2- 7[Secizon 161] Whatrates,, . N
terms and conditions should apply for Routine Network )
Modifications pursuant to 47 C F R § 51 319(@)(8) and - O

©(5)?

1.6.1 [CLECW:{M/'erEa'l] BellSouth will pertorm Routine Network Modlﬁcatlons in
accordance with FCC 47 C.F.R. 51.319 (a)(8) and (e)(5). If BellSouth has, |
anticipated such Routine Network Modifications and performs them durmg
normal operations, then BellSouth shall perform such Routine Network
Modifications at no additional charge. Routine Network Modifications shall be

. performed within the intervals established for the UNE and subject to the ;,[l
performance measurements and associated remedies set forth in Attachment 9 to
the extent such Routine Network Modifications were anticipated in the setting of
such intervals. If BellSouth has not anticipated a requested or necessary network
modification as being a Routine Network Modification and, as such, has not
recovered the costs of such Routine Network Modifications in the rates set fonh

+ in Exhibit A of this Attachment, then BellSouth shall notify

<<customer_short_name>> of the required Routine Network Modlficatlon
and shall request that <<customer_short name>> submit a service inquiry (SI)
to have the work performed. Each unique request will be handled as a project on
an individual case basis. BellSouth will provide a TELRIC-compliant price
quote for the request, and upon receipt of a firm order from '
<<customer_short_name>>, BellSouth shall perform the Routine Network

Modification. :

[Bel'l__Sdlj"[_'l}f}{é__rs‘_iér’f] BellSouth will perform Routine Network Modifications in
accordance with FCC 47 C.F.R. 51.319 (a)(8) and (e)(5). If BellSouth identifies
a Routine Network Modification that is necessary in order for BellSouth to
provision the Network Element, BellSouth shall advise
<<customer_short_name>> and <<customer_short_name>> may request
such Routine Network Modification. If BellSouth has anticipated such Routine
Network Modifications and performs them during normal operations and such
function was included in BellSouth’s cost studies that, through Commission
proceedings or agreement by the Parties resulted in rates set forth in Exhibit
A of this Attachment, then BellSouth shall perform such Routine Network
Modifications at no additional charge. Routine Network Modifications shall be
performed within the intervals established for the UNE and subject to the],
performance measurements and associated remedies set forth in Attachment 9to
the extent such Routine Network Modifications were ant1c1pated in the settmg of
such intervals. If BellSouth has not anticipated a requested network modification
as being a Routine Network Modification and has not recovered the costs of such
Routine Network Modification in the rates set forth in Exhibit A of this
Attachment, then <<customer_short_name>> must submit a service inquiry (SI)
to have the work performed. Each request will be handled as a project on an
individual case basis until such time as BellSouth incorporates such Routine
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Network Modification into its normal operations and develops a charge for

such Routine Network Modification that is included in this Agreement by
Amendment hereto. BellSouth will provide a price quote for the request, and
upon receipt of payment from <<customer_ short name>>, BellSouth shall
perform the Routine Network Modification. If <<customer_short_name>>
believes that BellSouth’s firm price quote is not consistent with the
requirements of the Act, either Party may seek dispute resolution in .
accordance with the dispute resolution provisions set forth in the General
Terms and Conditions of this Agreement. Any such arbitration applicable to
network element, interconnection option and/or service option pricing shall
be conducted in accordance with standards prescribed in Sections 251 and
252 of the Act. While the dispute is pending, <<customer_short_name>>
shall have the option of requesting BellSouth to provide the network element,
interconnection option or service option subject to a retroactive pricing true
up upon an effective Commission order resolving the dispute. The Parties
agree that subsequent true-ups may result from multiple rounds of appellate
or reconsideration decisions, should the relevant Party pursue such .
appeals/reconsiderations/review and prevail. BellSouth will provide a ‘cost

study upon request after the firm quote. .

"ty 1!&}%!3: '
i

P oy L
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1.7

1.8.3

Item No 26, Issue No 2-8 [Section 1 7] Should BellSouth "
be required to commingle UNEs or Combinations with any ) o
service, network element or other offering that 1t 1s obligated !
to make available pursuant to Section 271 of the Act?

T

[CLEC:Version] Notwithstanding any other provision of this Agreement, ,
BellSouth will not combine UNEs or Combinations with any service, Network
Element or other offering that it is obligated to make available only pursuant to

Section 271 of the Act. ' s

[BelleuthV e_:r'si_g)wr_i] Notwithstanding any other provision of this Agreement,
BellSouth will not commingle or combine UNEs or Combinations with any
service, Network Element or other offering that it is obligated to make available
only pursuant to Section 271 of the Act.

ltem No 27, Issue No 2-9 [Section 1 8 3] When
multiplexing equipment 1s attached to a commingled circuit,
should the multiplexing equipment be billed per the
Jurisdictional authorization (Agreement or tariff) of the
lower or higher bandwidth service?

we?si:d&?lj] When multiplexing equipment is attached to a commingled
circuit, the multiplexing equipment and Central Office Channel Interfaces will
be billed from the same jurisdictional authorization (Agreement or taritf) as the
lower bandwidth service. , o ]

r ' . |

[BellSouthVers10n] When multiplexing equipment is attached to a commingled
circuit, the multiplexing equipment will be billed from the same jurisdictional
authorization (agreement or tariff) as the higher bandwidth service. The
Central Office Channel Interface will be billed from the same jurisdictional
authorization (tariff or agreement) as the lower bandwidth service.
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2.1.1.1

2.1.1.2

223

!

ltem No 30, Issue No 2-12 [Section 2 1 1 1] Should the
A greement include a provision declarmg that facilities that I,
terminate to another carrier’s switch or premises, a cell site, T
Mobile Switching Center or base station do not constitute o
loops?

[CLEC Version] No Section.

[BellSouth Version] For the purposes of this Agreement, and not by way of
limitation, the phrase 'end user customer premises' shall not be interpk‘eted
to include such places as a carrier's mobile switching center, base station, cell
site, or other similar facility, except to the extent that a carrier may requlre
loops to such locations for the purpose of providing telecommumcatlol%ls

services to its personnel at those locations. o |’|'
I
i

Item No 31, Issue No 2-13 [Section 2 11 2] Should the .
Agreement require CLEC to pur chase Ihe entire bandwzdth I
of a Loop, in all szruafzons ? h ) 'l

! o ar "
[CLEC Versmn] <<customer short name>> shall purchase the entire bandwndth
of the Loop and, except as required herein or by Applicable Law, or as otherwise
agreed to by the Parties, BellSouth shall not subdivide the frequency of the Loop.

[BellSouth Versmn] <<customer_short name>> shall purchase the entne
bandwidth of the Loop and, except as required herein or as otherwise agreed to by
the Parties, BellSouth shall not subdivide the frequency of the Loop.

Item No 33, Issue No 2-15 [Section 2 2 3] Is unbundling
relief provided under FCC Rule 319(a)(3) applicable to
Fiber-to-the-Home Loops deployed prior to October 2,
2003? '

unbundled Flber-to the Home Loops as requlred by FCC Rule 51.319(a)(3).
Unbundling relief contemplated by that rule applies only to Fiber-to- the-
Home Loop facilities deployed after October 2, 2003.

[B'ellSouthVersmn] BellSouth will provide access to unbundled Fiber-to-the-
Home Loops as required by FCC Rule 51.319(a)(3).
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2.4.4

Item No 335, Issue No 2-17 [Sections 2 4 3, 2 4 4] (4) What
rates should apply to testing and dispatch performed by
BellSouth in response to a CLEC trouble report when no
trouble 1s ultimately found to exist? (B) What rate should
apply when BellSouth is required to dispatch to an end user
location more than once due 1o incorrect or incomplete
information?

des1gned or de51gned Loop and no trouble actually exists, BellSouth will charge
<<customer_short_name>> for any dispatching and testing (both inside and
outside the CO) required by BellSouth in order to confirm the Loop’s working
status, in accordance with TELRIC‘compllant rates to be approved by:the
Commission and incorporated in Exhibit A of this Attachment. If fit
<<customer_short_name>> reports the same trouble on the same UNE Loop
within thirty (30) calendar days of BellSouth’s notification to : "Iu
<<customer_short_name>> of its disposition of the prior trouble, and BellSouth is
able to determine that such trouble does exist on BellSouth’s network, ! {‘J
<<customer_short _name>> shall be credited on the next blllmg cycle for chalges
associated with the prlor trouble. ‘ ) i

! ! H'I:[
[B':ic:,ll_"Sg)uchVg_,rs;jo_q] If <<cust0mer_short_'name>> reports a trouble on a r;fbn-
designed or designed Loop and no trouble actually exists, BellSouth will charge
<<customer_short_name>> for any dispatching and testing (both inside and
outside the CO) required by BellSouth in order to confirm the Loop’s working
status. BellSouth will assess the applicable Trouble Determination Charge
(TDC) rates from BellSouth’s FCC No.'1 Section 13.3.1 for designed circuits,

Section A4.3.1 of the GSSTs for Alabama, Kentucky, Louisiana, MlSSlSSlp[)l

" and Tennessee where trouble determination for non-designed circuits is

covered under premises work charges, Section A15.4.1 of the GSSTs for
Florida and North Carolina where trouble determination for non-designed
circuits is covered under trouble location charges, and Section N1.1.2 of the
Non-Regulated Services Pricing tariff for Georgia and South Carolina where
trouble determination for non-designed circuits is covered under trouble
determination charges. If <<customer_short name>> reports the same trouble
on the same UNE Loop within thirty (30) calendar days of BellSouth’s
notification to <<customer_short_name>> of its disposition of the prior trouble,
and BellSouth is able to determine that such trouble does exist on BellSouth’s
network, <<customer_short_name>> shall be credited on the next b1111ng cycle for
charges associated with the prior trouble.

ersmn] In the event BellSouth must dispatch to the End User’s location
more than once due to incorrect or incomplete information provided by
<<customer_short name>> (e.g., incomplete address, incorrect contact
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name/number etc.), BellSouth will bill <<customer short_name>> for each
addmonal dispatch required to repair the circuit due to the 1ncorrect/mcomplete
information provided, in accordance with TELRIC compliant rates to be
approved by the Commission and incorporated in Exhibit A of this
Attachment.

[BellSouth Versxon] In the event BellSouth must dlspatch to the End User’s
location more than once due to incorrect or incomplete information provided by
<<customer_short_name>> (e.g , incomplete address, incorrect contact |
name/number, etc.), BellSouth will bill <<customer_short_name>> for each
additional dispatch requ1red to' repair the circuit due to the mcorrect/mcomplete
information provided. BellSouth will assess the applicable Trouble '
Determination rates from BellSouth’s FCC No. 1 Section 13.3.1 for designed
circuits, Section A4.3.1 of the GSSTs for Alabama, Kentucky, Louxsnana,
Mississippi and Tennessee, where trouble determination for non- deSIgned
circuits is covered under premises work charges, Section A15.4.1 of the
GSSTs for Florida and North Carolina, where trouble determination for
non-designed circuits is covered under trouble location charges, and Section
N1.1.2 of BellSouth’s Non-Regulated Services Pricing tariff for Georgia and
South Carolina, where trouble determination for non-designed c1rcults is

covered under trouble determmatlon charges.
l . 1 L
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2.12.1

2.12.2

.\ should Line Conditioning be defined in the Agreement? (B) [

Item No 36, Issue No 2-18 [Section 2.12 1] (A) How,

What should BellSouth’s obligations be with respect to Line
Conditioning? ' : )

Pt -“’ .o : "
| ! i

' [CLEC Versmn] BellSouth shall perform line condltlonmg in accordance

with FCC 47 C.F.R. 51.319 (a)(l)(m) Line Condltlonmg is as defined in FCC
47 C.F.R. 51.319 (a)(1)(iii)(A). Insofar as it is technically feasible, BellSouth
shall test and report troubles for all the features, functions, and capabilities of
conditioned copper lines, and may not restrict its testing to voice transmlssmn
only. ‘ i g
[BellSouth Vers10n] Line Condltlomng is defined as routine network o
modification that BellSouth regularly undertakes to provide xDSL servnces to
its own customers. This may include the removal of any device, from a
copper Loop or copper sub-loop that may diminish the capability of the Loop
or sub-loop to deliver high-speed switched wireline telecommunications
capability, including xDSL service. Such devices include, but are not limited
to; load coils, low pass filters, and range extenders. Insofar as it is technically
feasible, BellSouth shall test and report troubles for all the features, functions, and
capabilities of conditioned copper lines, and may not restrict its testing to voice
transmission only.

Item No 37, Issue No 2-19 [Section 2 12 2] Should the

Agreement contain specific provisions limiting the
availability of Line Conditioning to copper loops of 18,000
eet or less?

3] No Section.

[BellSouth Version] BellSouth will remove load coils only on copper loops and
sub loops that are less than 18,000 feet in length. BellSouth will remove load
coils on copper loops and sub loops that are greater than 18,000 feet in length
upon <<customer_short_name>>’s request at rates pursuant to BellSouth’s
Special Construction Process contained in BellSouth’s FCC No. 2 as
mutually agreed to by the Parties.
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Item No 38, Issue No 2-20 [Sections 2 12 3, 2 12 4] Under .
what rates, terms and conditions should BellSouth be . by
required to perform Line Condttzomng to remove br Idged b

!

taps? gy

2.12.3 [CLEC Versmn] For any copper loop being ordered by
| <<customer ~ short_name>> which has over 6,000 feet of combined brldged tap
will be modified, upon request from <<customer_short_name>>, so that the loop
will have a maximum of 6,000 feet of bridged tap. This modification will be
performed at no additional charge to <<customer short name>>. Line
conditioning orders that require the removal of other bridged tap will be ]
performed at the rates set forth in Exhibit A of this Attachment.
, , , o oo
[BellSouthVersmn] For any copper loop being ordered by *
<<customer_short_name>> which has over 6,000 feet of combined bridged tap
will be modified, upon request from <<customer_short_name>>, so that the loop
will have a maximum of 6,000 feet of bridged tap. This modification will be
performed at no additional charge to <<customer_short name>>. Line .
conditioning orders that require the removal of bridged tap that serves no
network design purpose on a copper loop that will result in a combined level
of bridged tap between 2,500 and 6,000 feet will be perfomled at the rates set
forth in Exhibit A of this Attachment. N

i ' e
' I:

g

2.12.4 [CLEC Version] No Sectlon

[BellS)bufﬁf:Vef's’i’o'ﬁ] <<customer_short_name>> may request removal of any
unnecessary and non-excessive bridged tap (bridged tap between 0 and 2,500
feet which serves no network design purpose), at rates pursuant to
BellSouth’s Special Construction Process contained in BellSouth’s FCC No. 2
as mutually agreed to by the Parties. Rates for ULM are as set forth in
Exhibit A of this Attachment.
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Item No 41, Issue No 2-23 [Sections 2 16 2 3 2, 216233
216235]

(C) Under what circumstances, if any, should BellSouth be i
required to install new network terminating wire (UNTW) for j[’:_' :
the use of the CLEC? (2 16.2 3.2)

! gy . st

2.16.2.3.2 [CLEC V@rsnon] BellSouth shall not be requ1red to install new or additional
UNTW beyond existing UNTW unless it would do so upon request from one of
its own end users or is otherwise required to do so in order to comply with
FCC or Commission rules and orders.
[BellSouth Version] Except as otherwise required in this Attachment or as
necessary for BellSouth to perform its obligations under Section 2.16.2.3.1,
BellSouth shall not be required to install new or additional UNTW beyond
existing UNTW to provision the éqrvices of <<customer_short_name>>.

Item No 43, Issue No 2-25 [Section 2 18 1 4] Under what ,
circumstances should BellSouth be required to provide i
CLEC with Loop Makeup information on a facility used or
controlled by a carrier other than BellSouth? :

ey ", [ i

2.18.1.4 [CL Ec /ersion] No Section. i

[BellSouth' Version] BellSouth’s provisioning of LMU information to the
requesting CLEC for facilities is contingent upon either BellSouth or the
requesting CLEC controlling the Loop(s) that serve the service location for
which LMU information has been requested by the CLEC. The requesting
CLEC is not authorized to receive LMU information on a facility used or
controlled by another CLEC unless BellSouth receives a Letter of
Authorization (LOA) from the voice CLEC (owner) or its authorized agent
on the LMUSI submitted by the requesting CLEC.
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Item No 45, Issue No 2-27 [Section 3 10 3] What should .|
be CLEC's mdemmf cation |0bllganons wnder a line spllttmg 1!
arrangement? ! . Sl

3.10.3
it is not the data provider, <<customer short_name>> shall indemnify, defend

" and hold harmless BellSouth from and against any claims, losses, actions, causes
of action, suits, demands, damages, injury, and costs including reasonable attorney
fees reasonably arising or resulting from the actions taken by the data
provider in connection with the line splitting arrangement, except to the
extent caused by BellSouth’s gross negligence or willful misconduct.

[BellSouthVersmn] If <<customer_short_name>> is not the data provider,
<<customer_short_name>> shall indemnify, defend and hold harmless BellSouth
from and against any claims, losses, actions, causes of action, suits, demands
damages, injury, and costs including reasonable attorney fees, which arise out of
actions related to the data provider. '
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Item No 46, Issue No 2-28 [Section 3 10 4] (A) May )
BellSouth refuse to provide DSL services to CLEC's h
customers absent a Commission/A urhor ity order esrablzshmg

a right for it to do'so? P o
, ( o
(B) Should CLEC be entitled to incorporate into the
Agreement, for the term of this Agreement, rates, terms and ,
conditions that are no less favorable in any respect, than the
rates terms and conditions that BellSouth has with any third
party that would enable CLEC (o serve a customer via a
UNE loop that may also be used by BellSouth for the - :
provision of DSL services to the same customer? - K

3.10.4 [Qﬁ@ierggjﬁ] In cases where <<customer_short_name>> purchases UNEs
from BellSouth, BellSouth shall not refuse to provide DSL transport or DSL
services (of any kind) to <<customer_short_name>> and its End Users,
unless BellSouth has been expressly permitted to do so by the Commission.
Where BellSouth provides such transport or services to ;
<<customer_short_name>> and its End Users, BellSouth shall do so w1th0ut
charge until such time as it produces an amendment proposal and the Parties
amend this Agreement to incorporate terms that are no less favorable, in any
respect, than the rates, terms and conditions pursuant to which BellSouth
provides such transport and services to any other entity.

3.2.1 [BellSouth Version] To the extent required by Applicable Law, BellSouth
shall provide its DSL service and Fast Access services to
<<éustomer_short_name>>, for use with UNE-P as Loops provisioned
pursuant to this Agreement, pursuant to separately negotiated rates, terms
and conditions in'a non-discriminatory manner.
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5.2.5.2.1

52523

52524

52525

5.25.2.7

Item No. 50, Issue No. 2-32 [Sections 5252 1,525 2 3,
52524,52525and52527] How should the term
“customer” as used in the FCC's EEL ellglbzllty criteria
rule be defined? -

[CLEC Versmn] 1) Each circuit to be provided to each customer will be a531gned
a local number prior to the provision of service over that circuit;

[BellSouthVersmn] 1) Each circuit to be provided to each End User will be
assigned a local number prior to the provision of service over that circuit;-

smn] 3) Each circuit to be provided to each customer will have 911 or

E91 1 capablllty prior to prov1510n of service over that circuit;

[BellSouth Ver510n 3) Each circuit to be provided to each End User will have 911
or E911 capability prior to provision of service over that circuit;

[@ﬂﬁ@v&jﬁ&gﬂ 4) Each circuit to be provided to each customer will terminate in
a collocation arrangement that meets the requirements of FCC 47 C.F.R.
51.318(c);

[BellSouthVersmn 4) Each circuit to be provided to each End User will
terminate in a collocation arrangement that meets the requirements of FCC 47
C.F.R. 51.318(c);

P BN

[QLMM ~Ver sxon] 5) Each c1rcu1t to be prov1ded to each customer will be served
by an interconnection trunk in the same LATA as the customer premises served
by the EEL over which <<customer_short_name>> will transmit the calling

party’s number in connection with calls exchanged over the trunk;

[BellSouthVersmrf 5) Each circuit to be provided to each End User will be
served by an interconnection trunk in the same LATA as the customer premises
served by the EEL over which <<customer_short_name>> will transmit the
calling party’s number in connection with calls exchanged over the trunk;

CLEC) e1310n] 7) Each circuit to be prov1ded to each customer will be served
by a switch capable of switching local voice traffic. '

[CLEC"

[BellSouth Version] 7) Each circuit to be provided to each End User will be
served by a switch capable of switching local voice traffic
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Item No 51, Issue No 2-33 [Sections 526,5261,526 2,
52621,.52623] (A) How often, and under what °
cwreumstances, should BellSouth be able to audit CLEC''s ’
records to verify complance with the high capaciry EEL

service eligibility criteria’? |

(B) Should there be a notice requiremént for BellSouth to
conduct an audit and what shoula’ rhe nolice mclude?

(C) Who should conduct the audit and how should lhe audit
be performed?

5.2.6

¢l . 1:310n] BellSouth may, on an annual basis, and only based upon cause,
conduct an audit of <<customer_short_name>>’s records in order to verify
compllance with the high capacuy EEL e11g1b111ty criteria,

(Y
vl

[BellSouth Version] BellSouth may, on an annual basis, conduct an audit in order
to verify compliance with the high capacity EEL eligibility criteria.

5.2.6.1 [ELEC Version] To invoke its limited right to audit, BellSouth will send a Notice
of Audit to <<customer_short_name>>, identifying the particular circuits for
which BellSouth alleges non-compliance and the cause upon which BellSouth
rests its allegations. The Notice of Audit shall also include all supporting
documentation upon which BellSouth establishes the cause that forms the
basis of BellSouth’s allegations of noncompliance. Such Notice of Audit will
be delivered to <<customer_short_name>> with all supporting documentation
no less than thirty (30) calendar days prior to the date upon which BellSouth
seeks to commence an audit. ‘

{ |

[BellSouth Versmn] To invoke its limited right to audit, BellSouth will send a
Notice of Audit to <<customer_short_name>>. Such Notice of Audit will be
delivered to <<customer_short name>> no less than thirty (30) calendar days
prior to the date upon which the audit will commence. L

‘i

5.2.6.2 > _gme>>,§yersxon] The audit shall be conducted by a thlrd
party mdependent audltor mutually agreed-upon by the Parties and retamed and
paid for by BellSouth. The audit shall commence at a mutually agreeable location
(or locations) no sooner than thirty (30) calendar days after the parties have

reached agreement on the auditor.

[BellSouth Versmn] The audit shall be conducted by a third party independent
auditor retained and paid for by BellSouth. The audit shall commence at a
mutually agreeable location (or locations)
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52.623

6.4.2

ltem No 52, Issue No 2-34 [Section 5 2 6 2.3] — Under what ;-,.
circumstances should CLEC be required to reimburse b
BellSouth for the cost of the independent auditor? X

i H

_ To the extent the independent auditor’s report concludes that
<<customer_short_name>> failed to comply in all material respects with the
service eligibility criteria, <<customer_short_name>> shall reimburse BellSouth
for the cost of the independent auditor. Similarly, to the extent the independent
auditor’s report concludes that <<customer_short_name>> did comply in all
material respects with the service eligibility criteria, BellSouth will reimburse
<<customer_short_name>> for its reasonable and demonstrable costs associated

. with the audit, including, among other things, staff time. The Parties shall provide

such reimbursement within thirty (30) calendar days of receipt from
<<customer_short_name>> of a statement of such costs.
[BellSouthVersmn] To the extent the independent auditor’s report concludes that
<<customer_short_name>> failed to comply with the service eligibility criteria,
<<customer_short_name>> shall reimburse BellSouth for the cost of the
independent auditor. Similarly, to the extent the independent auditor’s report
concludes that <<customer_short_name>> did comply in all material respects
with the service eligibility criteria, BellSouth will reimburse
<<customer_short_name>> for its reasonable and demonstrable costs associated
with the audit, including, among other things, staff time. The Parties shall provide
such reimbursement within thirty (30) calendar days of receipt from
<<customer_short_name>> of a statement of such costs.

1:’?, o h [ ! Ao ";4'
ltem No 55, Issue No 2-37 [Section 6 4 2] What terms '
should govern CLEC access 1o test and splice Dark Fiber
Transport?

[CLEC Vers

Transport obtamed from BellSouth at any technically feasible point, usmg
CLEC or CLEC designated personnel. BellSouth shall provide appropriate
interfaces to allow splicing and testing of Dark Fiber.

[BellSouth Versmn] <<customer_short_name>> may test Dark Fiber Transport
obtained from BellSouth using CLEC or CLEC designated personnel. BellSouth
shall provide appropriate interfaces to allow <<customer_short_name>> to test
Dark Fiber.
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7.2

7.3

ltem No 56, Issue No 2-38 [Sections 7 2, 7 3] Should
BellSouth’s obligation to provide signaling link transport
and SS7 interconnection at TELRIC-based rates be limited to
circumstances in which BellSouth 1s required to provide and
is providing to CLEC unbundled access to Local Circuit
Switching? i

'+

[QEE@)}%}SEJ Call Related Databases are the databases other than OSS, that are
used in signaling networks for billing and collection, or the transmission, routing
or other provision of a telecommunications service. BellSouth shall only provide
unbundled access to BellSouth Switched Access (SWA) 8XX Toll Free Dialing
Ten Digit Screening Service, Line Information Database (LIDB), Signaling,
Signaling Link Transport, Signaling Transfer Points, SS7 AIN Access, Service
Control Point\Databases, Local Number Portability Databases, SS7 Network
Interconnection, and Calling Name (CNAM) Database Service at the prices set
forth herein where BellSouth is required to provide and is providing unbundled
access to local circuit switching to <<customer_ short_name>>, SS7 Network
Interconnection and Signaling Link Transport shall be provided at the
TELRIC-compliant, Commission approved rates set forth in Exhibit A of
Attachment 3, regardless of whether BellSouth is required to provide hnd is
providing unbundled access to local c1rcu1t swntchmg to 3 fi

. i
<<customer_short_name>>. ° "', g 'sﬂ

[BeliSouth Versmn] Call Related Databases are the databases set forth in this
Attachment, other than OSS, that are used in signaling networks for billing and
collection, or the transmission, routing or other provision of a telecommunications
service Notwithstanding anything to the contrary herein, BellSouth shall only
provide unbundled access to BellSouth Switched Access (SWA) 8XX Toll Free
Dialing Ten Digit Screening Service, Line Information Database (LIDB),
Signaling, Signaling Link Transport, Signaling Transfer Points, SS7 AIN Access,
Service Control Point\Databases, Local Number Portability Databases, SS7
Network Interconnection, and Calling Name (CNAM) Database Service at the
prices set forth herein where BellSouth is required to prov1de and is p10v1dmg
unbundled access to local circuit switching to <<customer_short_name>>.

[ﬁI;Eim wijgn] To the extent unbundled local circuit switching is converted to
market based switching pursuant to Section 4.2.2 above, BellSouth may, at its
discretion, provide access to BellSouth Switched Access (SWA) 8XX Toll Free
Dialing Ten Digit Screening Service, LIDB, Signaling, Signaling Transfer Points,
SS7 AIN Access, Service Control Point\Databases, Local Number Portability
Databases, Calling Name (CNAM) at market based rates pursuant to a separate

agreement or tariff.

[BellSouthVersmn] To the extent unbundled local circuit switching is converted
to market based switching pursuant to Section 4.2.2 above, BellSouth may, at its
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7.4

9.3.5

Iy '
I

discretion, provide access to BellSouth Switched Access (SWA) 8XX Toll Free

' Dialing Ten Digit Screening Service, LIDB, Signaling, Signaling Link
' Transport, Signaling Transfer Points, SS7 AIN Access, Service Control .,
" Point\Databases, Local Number Portability Databases, SS7 Network ...

Interconnection, Calling Name (CNAM) at market based rates pursuant tllo a
separate agreement or tariff.

Item No 57, Issue No. 2-39 [Sections 7 4] A) Should the i
Parties be obligated to perform CNAM queries and pass
such information on all calls exchanged between them,
including cases that would require the party providing the
information to query a third party database provider?

(B) If so, which party should bear the cost?

[biEEC'Vw&sTgﬁ] The Parties agree that they will perfo‘rm CNAM quel"ies and
pass such information on all calls exchanged between the Parties, regardless
of whether that would require BellSouth to query a third party database provider.

[Be;l'_lS}Quth= Version] Nothing in this Agreement will be construed to reﬁuire
BellSouth to query a third party database. Should BellSouth query a third
party database then it will be performed subject to a separate agreement. If
BellSouth terminates an agreement with a third party database provider,
then BellSouth will provide notice pursuant to a carrier notification letter to
the CLECs. ' !

Item No 38, Issue No 2-40 [Sections 9 3 5]  Should LIDB I
charges be subject to application of jurisdictional factors? -

FETL .
1011] No Section.

2k b

[BeliSouth Version] The application of theé LIDB rates contained in Exhibit A
of this Attachment will be based on a Percent CLEC LIDB Usage (PCLU)
factor. <<customer_short_name>> shall provide BellSouth a PCLU. The
PCLU will be applied to determine the percentage of total LIDB usage to be
billed to the other Party at local rates. <<customer_short_name>> shall
update its PCLU on the first of January, April, July and October and shall
send it to BellSouth to be received no later than thirty (30) calendar days
after the first of each such month based on local usage for the past three
months ending the last day of December, March, June and September,
respectively. Requirements associated with PCLU calculation and réporting
shall be as set forth in BellSouth’s Jurisdictional Factors Reporting Guide, as

it is amended from time to time.

|
l
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- ATTACHMENT 3

INTERCONNECTION

- W

Item No 61, Issue No 3-2 [Section 9 6 (KMC) 96 WSC)
96 (NVX, XSP)] (4) What 1s the definition of a global
outage? (B) Should BellSouth be required to provide upon
request, for any trunk group outage that has occurred 3 or
more times in a 60 day period, a written root cause analysis
report? (C)(1) What target interval should apply for the
delivery of such reports? (C)(2) What target interval should
apply for reports related to global ourages? :x

9.6 Ve ' o ] Once <<customer_short name>> determines that there is an
outage that encompasses either a particular section of the network or the whole
network, then <<customer_short_name>> shall generate a trouble ticket to the
CISC. Atter issuing the trouble ticket, <<customer_short name>> will notn‘y the
appropriate BellSouth representative in the CISC via telephone.
<<customer_short_name>> may then send an email confirmation to such
BellSouth representative. BellSouth will work cooperatively with
<<customer_short_name>> to determine the appropriate steps to resolve such
outage. Additionally, <<custome1 _short name>> will prov1de BellSouth with
any applicable information that is necessary to resolve such outage and the Parties
will work cooperatively to take all steps necessary to resolve the outage. Upon
request, BellSouth will provide a written root cause analysis report for all
global outages, and for any trunk group outage that has occurred 3 or more
times in a 60 day period. BellSouth shall use best efforts to provide such
report within five (5) business days after the request for it is made.

[I}re*lv_l:”S:c_)‘n"‘thf{;y\érvsi:011] Once <<customer_short_name>> determines that there is an
outage that encompasses either a particular section of the network or the whole
network, then <<customer_short_name>> shall generate a trouble ticket to the
CISC. After issuing the trouble ticket, <<customer_short_name>> will notify the
appropriate BellSouth representative in the CISC via telephone.
<<customer_short_name>> may then send an email confirmation to such
BellSouth representative. BellSouth will work cooperatively with
<<customer_short_name>> to determine the appropriate steps to resolve such
outage. Additionally, <<customer_short_name>> will provide BellSouth with
any applicable information that is necessary to resolve such outage and the Parties
will work cooperatively to take all steps necessary to resolve the outage.
<<customer_short_name>> may submit a reasonable request to BellSouth
for a written analysis of the cause of any global outage affecting
<<customer_short_name>>’s network. BellSouth shall use best efforts to
provide such report within thirty (30) days of such request.
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ltem No. 62, Issue No. 3-3 [Section 10 9 5 (KMC), 107 4
(NSC), 10.7 4 (NVX), 10 12 4 (XSP)] What provisions
should apply regarding failure to provide accurate and
detailed usage data necessary for the blllmg and collection
of access revenues?

(7 LR

10.7.4 [CL sion] In the event that the Initial Billing Party as defined herein, was
provided the accurate switched access detailed usage data in a manner that
allowed the Initial Billing Party to generate and provide such data to the
Subsequent Billing Party within 90 days after the recording date and where, the
Initial Billing Party failed to provide notice to the Subsequent Billing Party of an
inability to provide such data due to a failure of a third party to provide such

' information to the Initial Billing Party and the Subsequent Billing Party ; is

© unable to bill and/or collect access revenues due to the Initial Billing Party’s

~ failure to provide such data within said time period, then the Initial Blllmg Party
shall be liable to the other Party in an amount equal to the unbillable or’ ‘
uncollectible revenues. Each company will provide complete documentatlon to
the other to substantiate any claim of such unbillable or uncollectible revenues In
the event that the Parties disagree as to the liability of the Initial Billing Party for
such unbillable or uncollectible revenues, then either Party may invoke' the

Dlspute Resolution process set forth in thls Agreement. '

[Bel:th'o;uth Ver;Sidq] In the event that the Initial Billing Part‘y, as defined herein,

. was provided the accurate switched access detailed usage data in a manner that
allowed the Initial Billing Party to generate and provide such data to the f.‘;'j;j[
Subsequent Billing Party within 90 days after the recording date and where the
Initial Billing Party failed to provide notice to the Subsequent Billing Party of any
inability to provide such data and the Subsequent Billing Party is unable to bill
and/or collect access revenues due to the Initial Billing Party’s failure to provide
such data within said time period, then the Initial Billing Party shall be liable to
the other Party in an amount equal to the unbillable or uncollectible revenues.
Each company will provide complete documentation to the other to substantiate
any claim of such unbillable or uncollectible revenues. In the event that the
Parties disagree as to the liability of the Initial Billing Party for such unbillable or
uncollectible revenues, then either Party may invoke the Dispute Resolution
process set forth in this Agreement.
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Item No 63, Issue No 3-4 [Section 10 10 6 (KMC), 10.8 6
(NSC), 10 8 6 (NVX), 10.13.5 (XSP)] Under what terms

should CLEC be obligated to reimburse BellSouth for ,
amounts BellSouth pays to third party carriers that terminate ,
BellSouth transited/CLEC originated traffic?

10.8.6 [CLEC v smri] BellSouth agrees to deliver Transit Traffic originated by '
<<customer_short_name>> to the terminating carrier; provided, however, that
<<customer_short_name>> is solely responsible for negotiating and executing
any appropriate contractual agreements with the terminating carrier for the
exchange of Transit Traffic through the BellSouth network. BellSouth will not be
liable for any compensation to the termmatmg carrier or to '. "I
<<customer_short_name>> for transmng <<customer_short_name>>- orlgmated
or terminated Transit Traffic. Notwithstanding any other provision of this

*Attachment, in the event that the terminating third party carrier imposes on
BellSouth any charges or costs for the delivery of Transit Traffic originated by
<<customer_short_name>>, <<customer_short name>> shall reimburse
BellSouth for all charges paid by BellSouth, which BellSouth is contractually
obligated to pay, provided that BellSouth notifies and, upon request, provides
<<customer_short_name>> with a copy of such an invoice, if available, or other
equivalent supporting documentation (if an invoice is not available), and proof of
payment and other applicable supporting documentation. BellSouth will provide
such notice and information in a timely, reasonable and nondiscriminatory
manner. BellSouth shall diligently review, dispute and pay such third party
invoices (or equivalent) in a manner that is at parity with its own practices for
reviewing, disputing and paying such invoices (or equivalent) when no similar
reimbursement provision applies. Additionally, the Parties agree that any
billing to a third party or other telecommunications carrier under this section shall
be pursuant to MECAB procedures.

[BellSouth Version] BellSouth agrees to deliver Transit Traffic originated by
<<customer_short_name>> to the terminating carrier; provided, however, that
<<customer_short_name>> is solely responsible for negotiating and executing
any appropriate contractual agreements with the terminating carrier for the
exchange of Transit Traffic through the BellSouth network. BellSouth w111 not be
liable for any compensation to the terminating carrier or to
<<customer_short_name>> for transiting <<customer_short_name>>-originated
or terminated Transit Traffic. In the event that the terminating third party carrier
imposes on BellSouth any charges or costs for the delivery of Transit Traffic
originated by <<customer_short_name>>, <<customer_short name>> shall
reimburse BellSouth for all charges paid by BellSouth, provided that BellSouth
notifies <<customer_short_name>> and, upon request, provides
<<customer_short_name>> with a copy of such an invoice, if available, or other
equivalent supporting documentation (it an invoice is not available), and proof of
payment and other applicable supporting documentation. BellSouth will use
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commercially reasonable efforts to prov1de such notice and information i in a

' timely, reasonable and nondiscriminatory manner. BellSouth shall dnllgently
review, dispute and pay such third party invoices (or equivalent) in a mannel that
is at parity with its own practices for reviewing, disputing and paying suchu
invoices (or equ1valent) under the same circumstances. Once '
<<customer_short_name>> reimburses BellSouth for any such payments,

i any disputes with respect to such charges shall be between ,”,
<<customer_short_name>> and the terminating third party carrier. ' .
Additionally, the Parties agree that any billing to a third party or other "
telecommunications carrier under this section shall be pursuant to MECAB

» procedures. b 2
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Item No 64, Issue No 3-5 [Sectionl07 42 (KMC), 1055 2 .
(NSC), 1056 2 (NVX), 10.10 6 (XSP)] ' While a dispute "
over jurisdictional factors is pendmg what factors should W
apply n the interim?

(MC VX Version] Upon either Party’s request the Parties will work in
good faith to resolve the discrepancy between the factors submitted by the
originating party and those proposed by the terminating party pursuant to Section
7.2.5 above. In the event that the Parties are unable to mutually agree as to the
appropriate resolution, the Parties may negotiate a mutually agreeable resolution
based on the data specific to the traffic patterns of the originating party or ‘éither
Party may request an audit of the factors in accordance with Section 7.2.9 below.
In the event that negotiations and audits fail to resolve disputes between the
parties, either Party may seek Dispute Resolution as set forth in the General Terms
and Conditions. While such a dispute is pending, factors reported by the
originating Party shall remain in place, unless the Parties mutually agree
otherwise. Dol - ST ' 2

"y
' ' o
| . 1
' . J
1

10.7.4.2 [KMC;NS

[BellSquth Versiori] Upon either Party’s request, the Parties will work in good
faith to resolve the discrepancy between the factors submitted by the originating
party and those proposed by the terminating party pursuant to Section 7.2.5 above.
In the event that the Parties are unable to mutually agree as to the appropriate
resolution, the Parties may negotiate a mutually agreeable resolution based on the
data specific to the traffic patterns of the originating party or either Party may
request an audit of the factors in accordance with Section 7.2.9 below. In the
event that negotiations and audits fail to resolve disputes between the parties,
either Party may seek Dispute Resolution as set forth in the General Terms and
Conditions. While such a dispute is pending, the factors proposed by the
terminating Party pursuant to Section 7.2.5 above shall be utilized, unless the
Parties mutually agree otherwise.

10.10.6 [XSP Vel
resolve the discrepancy between the factors submitted by the originating party and
the factors or actual measurements utilized by the terminating party pursuant to
Section 9.8.4 above. In the event that the Parties are unable to mutually agree as
to the appropriate resolution, the Parties may negotiate a mutually agreeable
resolution based on the data specific to the traffic patterns of the originating party
or either Party may request an audit of the factors or actual measurements in
accordance with Section 9.8.7 below. In the event that negotiations and audits fail
to resolve disputes between the parties, either Party may seek Dispute Resolution
as set forth in the General Terms and Conditions. While such a dispute is
pending, factors reported by the originating Party or, if the Parties’ practice
has been to use the actual measurements recorded by the terminating Party,
such factors or actual measurements shall remain in place, unless the Parties
mutually agree otherwise.

H] Upon either Party’s request, the Parties will work in good faith to

i
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[BellSouth Version] Upon either Party’s request, the Parties will work in good
faith to resolve the discrepancy between the factors submitted by the originating
party and those proposed by the terminating party pursuant to Section 7.2.5 above.
In the event that the Parties are unable to mutually agree as to the appropriate
resolution, the Parties may negotiate a mutually agreeable resolution based on the
data specific to the traffic patterns of the originating party or either Party may
request an audit of the factors in accordance with Section 7.2.9 below. In the
event that negotiations and audits fail to resolve disputes between the parties,
either Party may seek Dispute Resolution as set forth in the General Terms and
Conditions. While such a dispute is pending, the factors proposed by the
terminating Party pursuant to Section 7.2.5 above shall be utilized, unless the

Parties mutually agree otherwise.

R

Item No 635, Issue No 3-6 [Section 1010 1 (KMC), 108 1
(NSC), 10 13 (XSP)] Should BellSouth be allowed to
charge the CLEC a Tandem Intermediary Charge for the
transport and termination of Local Transit Traffic and ISP-
Bound Transit Traffic? '

10.10.1 [ELEC Version] Each Party shall provide tandem switching and transport services
for the other Party’s Transit Tratfic. Rates for Local Transit Traffic and ISP-
Bound Transit Traffic shall be the applicable Call Transport and Termination
charges (i.e., common transport and tandem switching charge; end office i
switching charge is not applicable) as set forth in Exhibit A to this Attachment.
Rates for Switched Access Transit Traffic shall be the applicable charges as set
forth tn the applicable Party’s Commission approved Interstate or Intrastate
Switched Access tariffs as filed and effective with the FCC or Commission, or
reasonable and non-discriminatory web-posted listing if the FCC or Commission
does not require filing of a tariff. Billing associated with all Transit Traffic shall
be pursuant to MECAB guidelines.

[BelwlSouth’shVersmn] Each Party shall provide tandem switching and transport
services for the other Party’s Transit Traffic. Rates for Local Transit Traftic and
ISP-Bound Transit Traffic shall be the applicable Call Transport and Termination
charges (i.e., common transport and tandem switching charges and tandem
intermediary charge; end office switching charge is not applicable) as set forth
in Exhibit A to this Attachment. Rates for Switched Access Transit Traffic shall
be the applicable charges as set forth in the applicable Party’s Commission
approved Interstate or Intrastate Switched Access tariffs as filed and effective with
the FCC or Commission, or reasonable and non-discriminatory web-posted listing
if the FCC or Commission does not require filing of a tarift. Billing associated
with all Transit Traffic shall be pursuant to MECAB guidelines.
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ltem No 67, Issue No 3-8 [Section, 10 2 (XSP)] Should
compensation for the transport and termnation of ISP-

bound Traffic be subject toacap? . L o o

|;|,

e e g e

10.2 [X P;j__Versmn] As long as the FCC s ISP Remand Order remains in effe’ct the
following shall apply. In cases where Xspedius purchases, merges w1th oris
purchased by an entire entity, or purchases all the active assets of an entlty in
one state, the ceiling of compensable ISP-bound minutes for that state shall
be amended to add the ceiling of compensable ISP-bound minutes of that
entity for each relevant state to the ceiling of compensable ISP-bound °
minutes for Xspedius for that state. In all other cases, the parties shall
negotiate an appropriate ceiling of compensable ISP-bound minutes, if any.

[BellSouthVersmn] ISP-bound Traffic switching operations or accou'ri'ts of a
third party telecommunications carrier into Xspedius's business. BellSouth
shall not be responsible for paying any more, and BellSouth reserves its right
to argue that it should pay less, than the reciprocal compensation BellSouth
may have otherwise been billed for with respect to such telecommunications
carrier prior to the transaction by Xspedius.
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Item No. 73, Issue No. 3-14 [Sections 10 10 4, 10 10 5,
10106,10.10 7 (XSP)] Under what conditions should
CLEC be permitted to bill BellSouth based on actual traffic
measurements, in lieu of BellSouth-r‘epor_tedjurisdchior?al

factors? ! ! L "

10.10.4 [D:fs;l;HVp Eé] In Lieu of Jurisdictional Factors Reported. Notwithstanding
the provisions in Section 9.8.1, 9.8.2, and 9.8.3 above, where the terminating
Party has message recording technology that identifies the jurisdiction of traffic
terminated as defined in this Agreement, such information shall, at the terminating
Party's option, either (1) be used to bill based upon actual measurements and
jurisdictionalization, in lieu of factors reported by the originating party, or
(2) be utilized to determine the appropriate jurisdictional reporting factors, in lieu
of those provided by the originating Party. In the event that the terminating Party
opts to utilize its own data to determine jurisdictional reporting factors, such
terminating Party shall notify the originating Party at least 30 days prior to'the
beginning of the calendar quarter in which the terminating Party will begin to
utilize its own data. ! !

L - Ve . { '
[BellSouthV ersion] In Lieu of Jurisdictional Factors Reported.. '
Notwithstanding the ﬁrovisioné in Section 9.8.1, 9.8.2, and 9.8.3 above, where the
terminating Party has message recording technology that identifies the jurisdiction
of traffic terminated as defined in this Agreement, such information shall, at the
terminating Party's option, be utilized to determine the appropriate jurisdictional
reporting factors, in lieu of those provided by the originating Party. In the event
that the terminating Party opts to utilize its own data to determine jurisdictional
reporting factors, such terminating Party shall notify the originating Party at least
30 days prior to the beginning of the calendar quarter in which the terminating
Party will begin to utilize its own data.

10.10.5

_ er?jgp]] Upbn the request of the originating Party, the terminating Party
shall provide supporting data for the jurisdictional factors or actual
measurements utilized by the terminating Party in lieu of those reported by the
originating Party.

[BellSouthVersmn] Upon the request of the originating Party, the terminating
Party shall provide supporting data for the jurisdictional factors utilized by the
terminating Party in lieu of those reported by the originating Party.

10.10.6 [XgFnggxﬁrf] Upon either Party’s request, the Parties will work in good faith to
resolve the discrepancy between the factors submitted by the originating party and
factors or actual measurements utilized by the terminating party pursuant to
Section 9.8.4 above. In the event that the Parties are unable to mutually agree as
to the appropriate resolution, the Parties may negotiate a mutually agreeable
resolution based on the data specific to the traffic patterns of the originating party
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or either Party may request an audit of the factors or actual measurements in

accordance with Section 9.8.7 below.

[ﬁellSouth Versxon] Upon either Party’s request, the Parties will work in good
faith to resolve the discrepancy between the factors submitted by the originating
party and factors utilized by the terminating party pursuant to Section 9.8.4 above.
In the event that the Parties are unable to mutually agree as to the appropriate
resolution, the Parties may negotiate a mutually agreeable resolution based on the
data specific to the traffic patterns of the originating party or either Party may
request an audit of the factors in accordance with Section 9.8.7 below. :

10.10.7 rsron] Audlts On thlrty (30) days wr1tten notrce each Party must
prov1de the other the ability and opportunity to conduct an annual audit of the
jurisdictional reporting factors as reported or factors or actual measurements
utilized pursuant to this Attachment 3 to ensure the proper billing of traffic.
BellSouth and <<customer_short_name>> shall retain records of call detall for a
minimum of six months from which the jurisdictional reporting factors can be
ascertained. The audit shall be conducted during normal business hours at,an
office designated by the Party being audited. Audit requests shall not be
submitted more frequently than one (1) time per calendar year. The Par ties shall
use commercially reasonable efforts to complete audits in as timely a manner as
possible. Audits shall be performed by a mutually acceptable independent
auditor paid for by the Party requesting the audit. The jurisdictional reporting
factors or actual measurements shall be adjusted based upon the audit results and
shall apply for the quarter the audit was completed, for the quarter prior to, the
completion of the audit, and, if factors are used, for the two quarters following the
completion of the audit. If, as a result of an audit, either Party is found to have
overstated the jurisdictional reporting factors or actual measurements by twenty
percentage points (20%) or more, that Party shall reimburse the auditing Party for
the cost of the audit.

{
[BellSouth Version] Audits. On thirty (30) days written notice, each Party must
provide the other the ability and opportunity to conduct an annual audit of the
Jurisdictional reporting factors as reported or factors utilized pursuant to this
Attachment 3 to ensure the proper billing of traffic. BellSouth and
<<customer_short_name>> shall retain records of call detail for a minimum of six
months from which the jurisdictional reporting factors can be ascertained. The
audit shall be conducted during normal business hours at an office designated by
the Party being audited. Audit requests shall not be submitted more frequently
than one (1) time per calendar year. The Parties shall use commercially
reasonable efforts to complete audits in as timely a manner as possible. Audits
shall be performed by a mutually acceptable independent auditor paid for by the
Party requesting the audit. The jurisdictional reporting factors or actual
measurements shall be adjusted based upon the audit results and shall apply for
the quarter the audit was completed, for the quarter prior to the completion of the
audit, and, if factors are used, for the two quarters following the completion of the
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audit. If, as a result of an audit, either Party is found to have overstated thé:
jurisdictional reporting factors or actual measurements by twenty percentage

points (20%) or more, that Party shall reimburse the auditing Party for the cost of
the audit.
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3.9

- ATTACHMENT 4

COLLOCATION

Item No 74, Issue No 4-1 [Section 3 9] (4) What definition

of “‘Cross Connect” should be.included in the Agreement?

: ion] Cross Connect. A cross-connection (cross-connect) is a
cabling scheme between cabling runs subsystems, and equipment using patch
cords or jumper wires that attach to connection hardware on each end, as
defined and described by the FCC in its applicable rules and orders. A cross
connect may consist of a jumper on a frame (Main Distribution or Intermediate
Distribution) or panel (DSX or LGX) that is used to connect equipment and/or
facility terminations together. For collocation arrangements, the definition of cross
connect will also include the tie cable connecting the frame/panel with the
collocation demarc if the demarc is located at a point other than the frame/panel
(POT Bay). A cross connect involved in connecting equipment/facility
terminations with equipment/fgcility terminations associated with a collocation
arrangement, either physical or virtual, is ordered separately and is charged at the
rates found in Attachment 2 or Attachment 4. A cross connect involved in the
provision of services not associated with a collocation arrangement is not
ordered but is a part of the provisioning of the service.

[EellSQyth‘iVe:r,gi,_xor_f] Cross Connect. A cross connect is a jumper on a frame (Main
Distribution or Intermediate Distribution) or panel (DSX or LGX) that is used to
connect equipment and/or facility terminations together. For collocation
arrangements, the definition of cross connect will also include the tie cable
connecting the frame/panel with the collocation demarc if the demarc is located at
a point other than the frame/panel (POT Bay). A cross connect involved in
connecting equipment/facility terminations with equipment/facility terminations
associated with a collocation arrangement, either physical or virtual, 1s ordered
separately and is charged at the rates found in Attachment 2 or Attachment 4.

L
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ltem No 75, Issue No 4-2 [Sections 5211,5212] In
circumstances not covered by the scope of the FCC Rule

31 233 (which relates to Advanced Services equipment) what .
restrictions should apply to the CLEC's use of collocation .
space or collocated equipment/facilities when such use
unpacts others?

5.21.1 B . Notwithstanding any other :
prov151ons of this Attachment, <<customer_short_name>> shall not use any
product or service provided under this Agreement, any other service related
thereto or used in combination therewith, or place or use any equipment or
facilities in any manner that 1) significantly degrades or significantly impairs
from the service provider’s perspectlve a telecommunications service provided
by BellSouth, or by any other entity whose service enters, is routed through or
exits that Central Office; 2) endangers or damages the equipment, facilities or any
other property of BellSouth or of any other entity located in the central office or
on the Premises in which the Central Office is located; 3) knowingly or
unlawfully compromises the privacy of any communications routed through the
Premises or 4) creates an unreasonable risk of injury or death to any individual or
to the public. If BellSouth reasonably determines that any equipment or facilities
of <<customer_short_name>> violates the provisions of this paragraph, BellSouth
shall provide written notice to <<customer_short_name>>, which shall direct
<<customer_short_name>> to cure the violation within forty-eight (48) hours of
<<customer_short_name>>’s actual receipt of written notice or, if such cure is not
feasible, at a minimum, to commence curative measures within twenty—four (24)
hours and to exercise reasonable diligence to complete such measures as soon as
possible thereafter. After receipt of the notice, the Parties agree to consult
immediately and, if necessary, to conduct an inspection of the arrangement._The
Parties will act in good faith and in a cooperative manner to determine or isolate
the source of significant degradation. Any dispute regarding the source of the risk,
impairment, interference, or degradation may be resolved pursuant to the dispute
resolution provisions set forth in the General Terms and ‘Conditions of this
Agreement.

' ) ¢!

[BellSouth 'S Versmn] Interference or Impalmlent Notwithstanding any other
provisions of this Attachment, <<customer_short_name>> shall not use any
product or service provided under this Agreement, any other service related
thereto or used in combination therewith, or place or use any equipment or
facilities in any manner that 1) significantly degrades or impairs from the service
provider’s perspective a qualifying or nonqualifying service provided by
BellSouth, or by any other entity whose service enters, is routed through or exits
that Central Office; 2) endangers or damages the equipment, facilities or any other
property of BellSouth or of any other entity located in the central office or on the
Premises in which the Central Office is located; 3) knowingly or unlawfully
compromises the privacy of any communications routed through the Premises or
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4) creates an unreasonable risk of injury or death to any individual or to the
public. If BellSouth reasonably determines that any equipment or facilities of
<<customer_short_name>> violates the provisions of this paragraph, BellSouth
shall provide written notice to <<customer_short_name>>, which shall direct
<<customer_short_name>> to cure the violation within forty-eight (48) hours of
<<customer_short_name>>s actual receipt of written notice or, if such cure is not
feasible, at a minimum, to commence curative measures within twenty-four (24)
hours and to exercise reasonable diligence to complete such measures as soon as
possible thereafter. After receipt of the notice, the Parties agree to consult
immediately and, if necessary, to conduct an inspection of the arrangement. The
Parties will act in good faith and in a cooperative manner to determine or isolate
the source of significant degradation. Any dispute regarding the source of the risk,
impairment, interference, or degradation may be resolved pursuant to the dispute
resolution provisions set forth in the General Terms and Conditions of this
Agreement.

5.21.2 [Téj:fé MaVersmn] Except in the case of the deployment of an advanced service
which significantly degrades the performance of other advanced services or
traditional voice band services, if <<customer_short_name>> fails to commence
curative action within twenty-four (24) hours and exercise commercially
reasonable efforts to complete such action as soon as practicable or if the
violation is of a character that poses an immediate and substantial threat of
physical damage to property or injury or death to any person, then and only in that
event, BellSouth may take such action as it deems necessary to eliminate such
threat, including, without limitation, the interruption of electrical power to,
<<customer_short name>>’s equipment which BeliSouith has determined. beyond
a reasonable doubt is the cause of such threat. In the case of -.
<<customer_short_name>> not taking action within twenty-four (24) hours and
exercising commercially reasonable efforts to complete such action as soon as
practicable, BellSouth will provide notice to <<customer . short_name>> pr10r to,
or, if made impossible due to the nature of the threat imposed, as soon as p0551b1e
after the taking of such action and provided that BellSouth, its agents, contractors
or employees conduct themselves in strict compliance with this Section and
except to the extent that such action by BellSouth fails to comport with the
requirements of this paragraph or otherwise constitutes negllgence gross’
negligence or willful misconduct, BellSouth shall have no liability to y
<<customer_short_name>> for any damages arising from such action. If .
BellSouth’s right to take action pursuant to this Section results solely from
<<customer_short_name>>’s failure to take curative action or to exercise '
commercially reasonable efforts to complete such action as soon as possible,
BellSouth shall provide notice prior to taking action under this Section. If
<<customer_short_name>> disagrees with respect to BellSouth’s right to take
such action, <<customer_short_name>> may provide notice of dispute to
BellSouth within 24 hours and BellSouth may then pursue dispute resolution
pursuant to the General Terms and Conditions hereof,
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['Be_l.ISﬁOﬁchV:ers:jo_if] Except in the case of the deployment of an advanced S}Iervice
which significantly degrades the performance of other advanced services or
traditional voice band services, if <<customer_short_name>> fails to '
commence curative action within twenty-four (24) hours and exercise .-
reasonable diligence to complete such action as soon as possible or if the
violation is of a character that poses an immediate and substantial threat of’
physical damage to property or:injury or death to any person, then and only in that
event, BellSouth may take such action as it deems necessary to eliminate such
threat, including, without limitation, the interruption of electrical power to
<<customer_short_name>>’s equipment which BellSouth has determined beyond
a reasonable doubt is the cause of such threat. In the case of '
<<customer_short_name>> not taking action within twenty-four (24) hours
and exercising reasonable diligence to complete such action as soon as,:
possible, BellSouth will provide notice to <<customer_short_name>> prior to, or,
if made impossible due to the nature of the threat 1mposed as soon as p0551ble
after the taking of such action and provided that BellSouth, its agents, contractors
or employees conduct themselves in strict compliance with this Section and
except to the extent that such action by BellSouth fails to comport with the
requirements of this paragraph or otherwise constitutes negligence, gross
negligence or willful misconduct, BellSouth shall have no liability to , 5
<<customer_short_name>> for any damages arising from such action. If -
BellSouth’s right to take action pursuant to this Section’ results solely from
<<customer_short_name>>’s failure to take curative or to complete such action as
soon as possible, BellSouth shall provide notice prior to taking action under this
Section. If <<customer_short_name>> disagrees with respect to BellSouth’s right
to take such action, <<customer_short_name>> may pursue dlspute resolutlon
pursuant to the General Terms and Conditions hereof.

|l‘
|
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ltem No 76, Issue No 4-3 [Section 8 1] To the extent the
CLEC:s paid for space preparation and power on a non-
recurring basis, how should those payments be accounted for
in light of the current collocation rate structure?

8.1 rsion| Commission Approved Rates and Charges

<<customer short_name>> agrees to pay the rates and charges identified in
Exhibit B attached hereto. Where rates have been “grandfathered”, those rates
shall be the rates that were in effect prior to the Effective Date of this Agreement,
unless application of such rates would be inconsistent with the underlying
purpose for grandfathering, or otherwise specified herem and such rates shall

be incorporated in Exhibit B attached hereto. o - ]'ﬂ'

[BellSouth Version] Commission Approved Rates and Charges. o
<<customer_short_name>> agrees to pay the rates and charges identified in
Exhibit B attached hereto. Where rates have been ¢ ‘grandfathered”, those rates
shall be the rates that were in effect prior to the Effectlve Date of this Agreement,
or otherwise spec1ﬁed herein, and such rates shall be 1ncorporated in Exhibit B
attached hereto. <<customer short_ name>> shall be charged the ' !?
grandfathered rate instead of the current rate in those instances wherel
<<customer_short_name>> has demonstrated to BellSouth that the "
grandfathered rate is the applicable rate for that specific collocation y
arrangement, or part thereof, in accordance with Sections 8.6 and 8.11.

t b
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Item No 77, Issue No. 4-4 [Section 8 4] When should .
BellSouth commence billing of recurring charges for power? -

8.4 [CLEC_u.. V;grwsmn] If <<customer_short_name>> has met the applicable ﬁfteen
(15th) calendar day walkthrough interval specified in Section 4.3 above, blllmg
for recurring charges other than those for power will begin on the Space.
Acceptance Date as defined above in Section 4.3 above. In the event that -
<<customer_short_name>> fails to complete an acceptance walkthrough within
the applicable fifteen (15th) calendar day interval, billing for recurring charges
other than those for power will commence on the Space Ready Date. If
<<customer_short_name>> occupies the space prior to the Space Ready Date, the
date <<customer_short_name>> occupies the space is deemed the new Space
Acceptance Date and billing for recurring charges other than those for power
will begin on that date. Billing for recurring charges for power (if drawn from
BellSouth), will commence on the date upon which the primary and.
redundant connections from <<customer _short_name>>’s equipment in the
Collocation Space to the BellSouth power board or BDFB are installed.
<<customer_short_name>> must notify BellSouth in writing when the
collocation equipment to power source installation is complete.

[B;ezlllSouﬂi Véféibrf] Recurring Charges. If <<customer short_name>> has met
the applicable fifteen (15th) calendar day walkthrough interval specified in’
Section 4.3 above, billing for recurring charges will begin upon the Space
Acceptance Date. In the event that <<customer __short_name>> fails to complete
an acceptance walkthrough within the applicable fifteen (15th) calendar day
interval, billing for recurring charges will commence on the Space Ready Date.
If <<customer_short_name>> occupies the space prior to the Space Ready Date,
the date <<customer_short_name>> occupies the space is deemed the new Space
Acceptance Date and billing for recurring charges will begin on that date.

|
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8.11

8.11.1

i
1
i

Item No 79, Issue No 4-6 [Sections 8 11,8 111,811 2]
What rates should apply for BellSouth-supplied DC power?

L
l‘l
1!

V.;ersmn] Power Rates. Rates for power are as set forth in Exhibit B of

{

[CLE_
this Attachment. Applicable rates shall vary depending on whether
<<customer_short_name>> elects to be billed on a “fused amp” basis, by electmg
to remain (or install new collocations or augments) under the traditional .
collocation power blllmg method, or on a “used amp” basis, by electing to convert
collocations to (or install new collocations or augments under) the power usage
metering option set forth in Section 9 below. Under either billing method, thexe
will be rates applicable to grandfathered collocations for Wthh power plant
infrastructure costs have been prepaid under a ICB pricing or non- recurrmg charge
arrangement and there will rates applicable where such grandfathering does not
apply and power plant infrastructure is instead recovered via recurring charges

[Bell_Sciu":tE‘l:Vergi’oﬂ'r{] Power Rates. Rates for power are as set forth in Exhibit B of
this Attachment. Recurring charges for -48V DC power will be assessed per
amp per month based upon the BellSouth Certified Supplier engineered and
installed power feed fused ampere capacity. In Tennessee, applicable rates
shall vary depending on whether <<customer_short_name>> elects to be billed on
a “fused amp” basis, by electing to remain (or install new collocations or
augments) under the traditional collocation power billing method or on a “used
amp” basis, by electing to convert collocations to (or install new collocations or
augments under) the power usage metering option set forth in Section 9 below.
Under either billing method, there will be rates applicable to grandfathered
collocations for which power plant infrastructure costs have been prepaid under a
ICB pricing or non-recurring charge arrangement and there will rates applicable
where such grandfathering does not apply and power plant infrastructure is instead
recovered via recurring charges.

“\ ] Under the fused amp billing option, <<customer_short_name>>
shall be billed at the Commission’ s most recently approved fused amp recurring
rate for DC power. However, if the Parties either previously agreed to
“grandfather” such arrangements or such arrangements are grandfathered as a
result of <<customer_short_name>> having provided documentation to BellSouth
demonstrating that <<customer_short_name>> paid installation costs under an
ICB or nonrecurring rate schedule for the collocation arrangement power
installation, <<customer_short_name>> will only be billed the recurring rate for
the DC power in effect prior to the Effective Date of this Agreement, or, if such
grandfathered rates had not been incorporated into the Parties’ most recent
Agreement, the most recent Commission approved rate that does not include
an infrastructure component shall apply.

[BellSouthVerswn] In Tennessee, under the fused amp billing option,
<<customer_short_name>> shall be billed at the Commission’s most recently
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approved fused amp recurring rate for DC power However, if the Parties either
previously agreed to “grandfather” such arrangements or such arrangements are
grandfathered as a result of <<customer_short_name>> having provided
documentation to BellSouth demonstratmg that <<customer_short_name>> paid
installation costs under an ICB or nonrecurring rate schedule for the collocation
arrangement power installation, <<customer short_name>> will only be billed the
recurring rate for the DC power in effect prior to the Effective Date of this |
Agreement, or, if such grandfathered rates had not been incorporated into the
Partles most recent Agreement, the rates contained in Exhibit B of thls g
Attachment. f ’ ;

“Co\ “rsmn] Under the power usage metering option, recurring charges for
DC power are subdivided into a power infrastructure component and an AC usage
component (based on DC amps consumed). However, if the Parties elther
previously agreed to “grandfather” such arrangements or such arrangements are
grandfathered as a result of <<customer_short_name>> having provided
documentation to BellSouth demonstrating that <<customer short name>> paid
installation costs under an ICB or nonrecurring rate schedule for the collocation
arrangement power installation, <<customer_short_name>> will only be billed a
recurring rate for the AC usage based on the most recent Commission approved
rate and the DC power infrastructure component exclusive of the costs prevrously
paid through the ICB or NRC pricing (as set by the Commission). g"

8.11.2

[BellSou)thf \"/eréien] In Tennessee, Under the power usage metering option,
recurring charges for DC power are subdivided into a power lnfrastructure
component and an AC usage component (based on DC amps consumed).
However, if the Parties either previously agreed to “grandfather” such
arrangements or such arrangements are grandfathered as a result of
<<customer_short_name>> having provided documentation to BellSouth
demonstrating that <<customer_short_name>> paid installation costs under an
ICB or nonrecurring rate schedule for the collocation arrangement power
installation, <<customer_short_name>> will only be billed a recurring rate for the
AC usage based on the most recent Commission approved rate and the DC power
infrastructure component e\clusrve of the costs previously paid through the ICB
or NRC pricing.

1
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9.1.1

}
I gz
: N ’f Co Ry : .
Item No 80, Issue. No 4-7 [Section 9 1.1] (4) Under the ’ ‘!h;
Jused amp billing option, how should recurring and non- .
recurring charges be applied? (B) What should the char, ges

be?

[C,LEC . “’] Fused Amp Billing Option. Monthly récurring chargeél for -48V
DC power will be assessed per fused amp per month in a manner consistent with
Commission orders and as set forth in Section 8 of this Attachment. Nonrecurring

charges for 48V DC power distribution, will be as set by the Commission.

[BellSouthVersmn] Fused Amp Billing. Monthly recurring charges for -48V DC
power will be assessed per fused amp per month based upon the engineered and
installed power feed fused ampere capacity in a manner consistent with
Commission orders and as set forth in Section 8 of this Attachment. Nonrecurrmg
charges for 48V DC power distribution will be based on the costs associated
with collocation power plant investment and the associated infrastructure.

Item No 81, Issue No 4-8 [Sections 912, 913] (A)

Should CLEC be permitted to choose between a fused amp
billing option and a power usage metering option? (B) If )
power usage metering is allowed, how will recurring and o
non-recurring charges be applied and what should those
charges be? i

48V DC power w1ll be assessed based ona consumptlon component and, if
applicable, an infrastructure component, as set forth in Section 8 of this
Attachment. Nonrecurring charges for —48V DC power distribution will be as set
by the Commission.

[Bie_ll_S___oit(i_th-ng:)'gsy‘io'r‘f] Tennessee Power Usage Metering Option. In Tennessee,
monthly recurring charges for -48V DC power will be assessed based on a
consumption component and, if applicable, an infrastructure component, as set
forth in Section 8 of this Attachment. Nonrecurring charges for 48V DC power
distribution will be based on the costs associated with collocation power plant
investment and the associated infrastructure.

[CLEG Vers
metering optlon for power billing, the followmg terms shall apply.

[Bp_]l_jS(;ut"h Versxon] In Tennessee, <<customer_short name>> may select the
power usage metering option for power billing, in which case the following terms
shall apply.
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[ 1

ltem No 82, Issue No 4-9 [Sections 9 3] For BellSourh-
supplied AC power, should CLEC be entitled to choose’
between a fused amp billing option and a power usage

metering option? 4

9.3 [CEEC Version] If <<customer short_name>> elects to install its own DC Power
Plant BellSouth shall provide Alternating Current (AC) power to feed
<<customer_short_name>>’s DC-Power Plant. Char ges. for AC power will be
assessed in the same manner as charges for DC power are assessed, as set
forth in Section 9.1 (including subsections above). When obtaining power from
a BellSouth service panel, protection devices and power cables must be
engineered (sized) and installed by <<customer_short_name>>’s BellSouth
Certified Supplier, with the exception that BellSouth shall engineer and install
protection devices and power cables for Adjacent Collocation.
<<customer_short_name>>’s BellSouth Certitied Supplier must also provide a
copy of the engineering power specifications prior to the day on which
<<customer_short_name>>’s equipment becomes operational. Charges for AC
power shall be assessed pursuant to the rates specified in Exhibit B. AC power
voltage and phase ratings shall be determined on a per location basis. At
<<customer_short_name>>’s option, <<customer_short_name>> may arrange for
AC power in an Adjacent Collocatlon arrangement from a retail prov1der of
electrical power.

[BellSouthersmn] If <<customer_short_name>> elects to install its own DC
Power Plant, BellSouth shall provide Alternating Current (AC) power to feed
<<customer_short_name>>"s DC Power Plant. Charges for AC power will be
assessed per breaker ampere. When obtaining power from a BellSouth service
panel, protection devices and power cables must be engineered (sized) arid
installed by <<customer_short_name>>"s BellSouth Certified Supplier, w1th the
exception that BellSouth shall engineer and install protection devices and’ power
cables for Adjacent Collocation. <<customer_short name>>’s BellSouth
Certified Supplier must also provide a copy of the engineering power |
specifications prior to the day on which <<customer_short_name>>’s equipment
becomes operational. Charges for AC power shall be assessed pursuant to the
rates specified in Exhibit B. AC power voltage and phase ratings shall be
determined on a per location basis. At <<customer_short_name>>s option,
<<customer_short_name>> may arrange for AC power in an Adjacent Collocation
arrangement from a retail provider of electrical power.
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ATTACHMENT 6

ORDERING

Item No. 84, Issue No. 6-1 [Section 2.5 1] Should payment Rt
history be included in the CSR? '- !

2.5.1 [CLEC Veeron] CSR information shall mclude customer payment hlstory to
the extent authorized or required by the FCC, Commission or End User.

[BellSouth Version] No Section. I J k

Item No 85, Issue No 6-2 [Section 2.55] Should CLEC
have to provide BellSouth with access to CSRs within Jirm
intervals? 1

g v

2.5.5 [CLEC VerSion] Subject to the same exclusions that apply to BellSouth’s dellvery
of CSRs, <<customer_short_name>> shall use best efforts to provide to -

BellSouth access to CSRs within an average of five (5) business days of a valid
request. i

[BellSouth Versmn] Subject to the same exclusions that apply to BellSouth’s
delivery of CSRs, <<customer_short name>> shall provide to BellSouth access to
CSRs within four (4) hours after request via electronic access where available.
If electronic access is not available, <<customer_short_name>> shall provide
to BellSouth paper copies of customer record information including circuit
numbers associated with each telephone number where applicable within
forty-eight (48) hours of a valid request. i
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2.5.6.3

Item No 86, Issue No 6-3(B) [Section_Z 56 3] How should &
disputes over alleged unauthorized access to CSR
information be handled under the Agreement?

[CLEC Versmn] Disputes over Alleged Noncompliance. If one Party disputes
the other Party's assertion of non-compliance, that Party shall notify the
other Party in writing of the basis for its assertion of compliance. If the
receiving Party fails to provide the other Party with notice that appropriate
corrective measures have been taken or will be taken within five (5) calendar
days or provide the other Party with proof sufficient to persuade the other
Party that it erred in asserting that the non-compliance, the requesting Party
shall proceed pursuant to the dispute resolution provisions set forth in the General
Terms and Conditions. In such instance, the Parties cooperatively shall seek
expedited resolution of the dispute. All such information obtained through the
process set forth in this Section 2.5.5 shall be deemed Information covered by the
Proprietary and Confidential Information Sectlon in the General Terms and
Conditions of this Agreement L !
[Belg_l_)_S_p'Lgth Ver_sjofl] Disputes over Alleged Noncompliance. In it’s written notice
to the other Party the alleging Party will state that additional applications for
service may be refused, that any pending orders for service may not be
completed, and/or that access to ordering systems may be suspended if such
use is not corrected or ceased by the fifth (5th) calendar day following the
date of the notice. In addition, the alleging Party may, at the same time,
provide written notice to the person designated by the other Party to receive
notices of noncompliance that the alleging Party may terminate the provision
of access to ordering systems to the other Party and may discontinue the
provisioning of existing services if such use is not corrected or ceased by the
tenth (10th) calendar day following the date of the initial notice. If the other
Party disagrees with the alleging Party’s allegations of unauthorized use, the
other Party shall proceed pursuant to the dispute resolution provisions set forth in
the General Terms and Conditions. All such information obtained through the
process set forth in this Section 2.5.5 shall be deemed Information covered by the
Proprietary and Contidential Information Section in the General Terms and
Conditions of this Agreement.
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2.6

Item No 87, Issue No 6-4 [Section 2 6] Should BellSouth
be allowed to assess manual service order charges on CLEC
orders for which BellSouth does not provide an electronic
ordering option? '

. ion] Service Ordering and Provisioning. BellSouth will provide the
capab1llty to place orders electronically and/or manually.
<<customer_short_name>> can determine if orders can be placed electronically
for a certain product by reviewing the LOH found on BellSouth’s web site located
at http://interconnection.bellsouth.com/guides/html/leo. html. Electronic ordermg
will be made available via a smgle interface for ordering and pre-ordering or the
integration of a pre-ordering and ordering interface. <<customer_short name>>
may integrate the EDI interface with the EDI pre-ordering interface or the TAG
ordering interface with the TAG pre-ordering interface. In addition, BellSouth
will provide integrated pre-ordering and ordering capability through the LENS
intertace for non-complex and certain complex resale service requests and certain
network element requests. Facsimile and e-mail shall not be considered electronic
interfaces. If at any time such interfaces are not available to make placement of
an electronic local service request (LSR) possible, <<customer_short name>>
shall use the manual LSR process for the ordering of all services and network
elements and any combination thereof. Such manual LSRs must be submitted via
facsimile except when pre-arranged with BellSouth to mail manual LSRs of over
one hundred (100) pages. In such cases, <<customer_short_name>> will be
assessed the lower electronically submitted OSS rate. BellSouth will make
available the CLEC OSS ordering interface for the purpose of exchanging order
information, including CLEC Service Order Tracking System (CSOTS) order
status and completion notification, for non-complex and certain resale requests,
certain network elements and network element combinations.

: ' |
[BellSoulh Vers1on] Service Ordermg and Provisioning. BellSouth will pr ov1de
the capability to place orders electronically and/or manually.
<<customer_short_name>> can determine if orders can be placed electronically
for a certain product by reviewing the LOH found on BellSouth’s web site located
at http://interconnection.bellsouth.com/guides/html/leo.html. Electronic ordering
will be made available via a single interface for ordering and pre-ordering or the
integration of a pre-ordering and ordering interface. <<customer short name>>
may integrate the EDI interface with the EDI pre-ordering interface or the TAG
ordering interface with the TAG pre-ordering interface. In addition, BellSouth
will provide integrated pre-ordering and ordering capability through the LENS
interface for non-complex and certain complex resale service requests and certain
network element requests. Facsimile and e-mail shall not be considered electronic
interfaces. If at any time such interfaces are not available to make placement of
an electronic local service request (LSR) possible, <<customer short_name>>
shall use the manual LSR process for the ordering of all services and network
elements and any combination thereof. Such manual LSRs must be submitted via
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y I L
facsimile except when pre-arranged with BellSouth to mail manual LSRs df over
one hundred (100) pages. In the case of outages of BellSouth’s OSS interfaces,
<<customer_short_name>> will be assessed the lower electronically submitted
OSS rate if <<customer_short_name>> must submit LSRs manually during
periods of systems outages by complying with the ruleés specified in the LOH
located at http://interconnection.bellsouth.com/guides/html/leo.html. BellSouth
will make available the CLEC OSS ordering intertace for the purpose of
exchanging order information, including CLEC Service Order Tracking System
(CSOTS) order status and completion notification, for non- complex and certain
resalé requests, certain network elements qqd network element combinations.

I

ltem No 88, Issue No 6-5 [Section 2 6 5] What rate should
apply for Service Data Advancement (a/k/a service
expedites)? L

2.6.5 [ﬁ’gARr'fgIES;ISGREEON’THE}RATE,Nﬂ‘THEéLAfNGUAG] Service Date
Advancement Charges (a.k.a. Expedites). For Service Date Advancement °
requests by <<customer_short name>>, Service Date Advancement charges will
apply for intervals less than the standard interval as outlined in Section 8 of the
LOH, located at http://interconnection.bellsouth.com/guides/html/leo.html. The
charges shall be as set-forth 1n Exhibit A of Attachment 2 of this Agreement and
will apply only where Service Date Advaricement has been specifically requested
by the requesting Party, and the element or service provided by the other Party
meets all technical specifications and is provisioned to meet those technical
specifications. If <<customer_short_name>> accepts service on the plant test date
(PTD) normal recurring charges will apply from that date but Service Date
Advancement charges will only apply if <<customer_short_name>> previously
requested the order to be expedited and the expedited DD is the same as the
original PTD.

Item No 89, Issue No 6-6 [Section 2 6 25]. Should CLEC
be required to deliver a FOC to BellSouth for purposes of
porting a number within a firm interval?

2.6.25 [@LEQVEgsio?f] Subject to the same exclusions that apply to BellSouth’s
delivery of a FOC, <<customer_short_name>> shall use best efforts to return
a FOC to BellSouth, for purposes of porting a number, within an average of
five (5) business days, for noncomplex orders, after '
<<customer_short_name>>’s receipt from BellSouth’ of a valid LSR.
[BellSOdth Version] <<customer_short_name>> shall return a FOC to
BellSouth within thirty-six (36) hours, exclusive of Saturdays, Sundays and
Holidays, after <<customer_short_name>>’s receipt from BellSouth of a
valid LSR.
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2.6.26

2.7.10.4

ltem No 90, Issue No 6-7 [Section 2 6 26] Should CLEC
be required to provide Reject Responses to BellSouth within
a firm interval?

I

[:CI: ¢ 51on] Subject to the same exclusrons that apply to BellSouth’
delivering a Reject Response, <<customer_short_name>> shall use best
efforts to provide a Reject Response to BellSouth within an average of forty-
eight (48) hours, for noncomplex orders and exclusive of Saturdays, Sundays
and Holidays, after BellSouth’s submission of an LSR which is incomplete or

incorrectly formatted | - Lo o

[B'e,:llS,ou_:th Vprswn] <<customer_short_name>> shall provide a Reject Response
to BellSouth within twenty-four (24) hours, exclusive of Saturdays, Sundays and
Holidays, after BellSouth’s submission of an LSR whrch is incomplete or .

incorrectly formatted N
Item No 91, Issue No 6-8 [Section 2 7 10 4] Should
BellSouth be required to provide performance and N

mainlenance hlstory for circuits with chronic problems?

SRS ,L

[CLEC Version] Upon request from <<customer_ short name>> BellSouth
will disclose all available performance and maintenance history regardlng
the network element, service or facility subject to the Chronic Ticket. ?(

Pt ; "f ’

[ﬁéilsotith Vers1on] No Section.
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Item No 92, Issue No 6-9 [Section 2 9 1] Should charges
for substantially similar OSS /unclzons perforined by the
parties be reciprocal?

e

2.9.1 [CLE( ‘;1on] Rates. The Parties shall bill each other for providing OSS
functionalities at the rates set forth in Exhibit A of Attachment 2 of this
Agreement. <<customer_short_name>> shall bill BellSouth a single manual OSS

charge (SOMAN) per local service request.

[BellSouth Veérsion] Rates. BellSouth shall bill <<customer_short_name>>
OSS rates pursuant to the terms, conditions and rates for OSS as set forth in
Exhibit A of Attachment 2 of this Agreement <<customer short_name>> shall
bill BellSouth a smgle manual OSS charge (SOMAN) per local service request
associated with the ‘port back’ of a telephone number to BellSouth as set
forth in Exhibit A of Attachment 2 of this Agreement, pursuant to the terms
and conditions under which BellSouth bills <<customer_short_name>> for
OSS, including FOC turnaround times the same as BellSouth’s, due date
intervals the same as BellSouth’s for port out of numbers only and CSRs
handled under the same terms and conditions that BellSouth is held to in
providing the CSRs to <<customer_short_name>>. Should BellSouth desire
to establish a mechanized interface with <<customer_short_name>> in
support of the ‘port back’ local service requests, BellSouth shall initiate a
New Business Request to <<customer_short name>>,
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3.1.1

o H : '
Item No 93, Issue No 6-10 [Section 3.1 1] (A) Can |
BellSouth make the'porting of an End User 1o the CLEC Ly
contingent on either the CLEC having an operating, billing
and/or collection arrangement with any third party carrier,
including BellSouth Long Distance or the End User
changmg its PIC?

(B) If not, should BellSouth be subject to lzquldared damages
for imposing such condmons ?

—RIETE Sy v

[CLEC Version] In no event shall BellSouth refuse to permit, or otherwise
refuse to comply with its obligations hereunder with respect to, the transition
to <<customer_short_name>> of any End User by conditioning such
permission or compliance upon (a) <<customer_short_name>>'s entry into
any billing and/or collection arrangement, operational understanding or
relationship with one or more of BellSouth's Affiliates (including, without
limitation, BellSouth Long Distance), or any third party carrier; or (b) any
applicable End User's or <<customer_short_name>>'s entry into any other
agreement, arrangement, understanding or relationship with BellSouth or
any of its Affiliates, or a third party carrier other than as expressly
contemplated by this Agreement. In the event that BellSouth shall withhold
or condition its permission or compliance with respect to any End User-
transition matter in violation of the foregoing sentence, '
<<customer_short_name>> shall automatically and immediately be entltled
to assess against and collect from BellSouth, in addition to and without
prejudice to or limitation upon any other rights or remedies
<<customer_short_name>> and/or any, of its End Users may have under this
Agreement, under any other agreement, instrument or document related
hereto or contemplated hereby or otherwise at law or in equity against
BellSouth and/or its Affiliates, or a third party carrier in respect of any such
matters and/or any breach or violation of any other provision(s) of this
Agreement occurring in connection therewith, an amount equal to $1,000 per
occurrence for each day. Each of BellSouth and <<customer_short_name>>
acknowledge and agree that, insofar as it would be impossible or
commercially impracticable to ascertain and fix the actual amount of
damages as would be sustained by <<customer_short_name>> as a result of
any breach by BellSouth of the foregoing provisions of this Section 3.1:1, the
liquidated damage amount specified in the foregoing sentence is agreed to as
a reasonable approximation of the damages likely to be sustained by
<<customer_short_name>>, and not as a penalty, upon the occurrence and
during the continuance of any such breach.

(BelSouth Version] No Section.
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Item No 94, Is.sue No 6-11 [Sections 312,312.1] (4) K
Should the mass migr ation of customer service anangemenrs '
resulting from mergers, acquisitions and asset tr ansfers be
accomplished by the submission of an electronic LSR or
spreadsheet? '

(B) If so, what rates should apply?
(C) What should be the nterval for such mass migr atzons of |. ;
services? a

v

3.1.2 [__;L C:) n] Mass Migration of Customers. BellSouth will cooperate v;nth
<<customer short_ name>> to accomplish mass migration of customers , ,
expeditiously and on terms that are reasonable and non- discriminatory. Mass
migration of customer service arrangements (e.g., UNEs, Combinations,
resale) will be accomplished pursuant to submission of electronic LSR or, if
mutually agreed to by the Parties, by submission of a spreadsheet in a}"
mutually agreed-upon format. Until such time as an electronic LSR process
is available, a spreadsheet containing all relevant information shall be used.
An electronic OSS charge shall be assessed per service arrangement ;
migrated. This Sectlon shall not govern bulk migration from one service
arrangement to another for the same carrler or mlgratlon of a collocatlon
space from one carrier to another. | ' "

St ; { , b . . \l(“‘

[BellSouth Velslon] Mass Migration of Customers BellSouth will cooperate with
<<customer_short_name>> to accomplish mass migration of customers il
expeditiously and on terms that are reasonable and non- dlscrlmmatory ’ ]

3.1.2.1 w Ner on] BellSouth shall only charge <<customer short name>> a
TELRIC-based records change charge for the migration of customers for
which no physical re-termination of circuits must be performed. The
TELRIC-based records change charge is as set forth in Exhibit A of
Attachment 2 of this, Agreement. Such migrations shall be completed within
ten (10) calendar days of an LSR or spreadsheet submission. The TELRIC-
based charge for physical re-termination of circuits (including appropriate
record changes (a single charge will apply)) is as set forth in Exhibit A of
Attachment 2 of this Agreement. Such physical re-terminations shall be
completed within ten (10) calendar days of electronic LSR or spreadsheet
submission.
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ATTACHMENT 7

, BILLING ,
S !

Item No. 95, Issue No 7-1 [Section 1 13] What time limits '

should apply to backbilling, over- bzllmg, and under-bzllmg A

issues?

1.1.3 [CEEC Version] The Bill Date, as defined herein, must be present on each bill
transmitted by one Party to the other Party and must be a valid calendar date.
Bills should not be rendered for any charges which are incurred under this
agreement when more than ninety (90) days have passed since the bill date
on which those charges ordinarily would have been billed. Billed amounts
for services rendered more than one (1) billing period prior to the Bill Date
shall be invalid unless the billing Party identifies such billing as “back-
billing” on a line-item basis. However, both Parties recognize that situations
exist which would necessitate billing beyond ninety (90) days and up to a
limit of six (6) months after the date upon which the bill ordinarily would
have been issued. These exceptions are: J .':,',|
. Ly PR T
Charges connected with Jomtly provnded servrces whereby mee|t point
billing guidelines require either party to rely on records provided by a
third party and such records have not been provnded ina tlmely
manner; C J
i o
Charges incorrectly billed due t0 erroneous mformatlon supplled by
the non- blllmg Party. , . o
[BellSouth Versmn] The Bill Date, as defined herein, must be present on each bill
transmitted by one Party to the other Party and must be a,valid calendar date
Charges incurred under this Agreement are subject to applicable !-:
Commission rules and state statutes of llmltatlons | H

1
i
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Item No 96, Issue No 7-2 [Section ] 22] (4) What,
charges, if any, should be imposed for iecords chcmges made
by the Parties to reflect changes in corporate names or other
LEC identifiers such as OCN, CC, CIC and ACNA? (B)
What intervals should apply fo such changes ? ‘

i(
lh
i8]

( EC§=Ver31on] OCN, CC, CIC, ACNA and BAN Changes In the event that
either Party makes any corporate name change (including addition or'’
deletion of a d/b/a), or a change in OCN, CC CIC, ACNA or any other LEC
identifier (collectively, a “LEC Change”), the changing Party shall submlt
written notice to the other Party. A Party may make’ one (1) LEC Change
per state in any twelve (12) month period without charge by the other Party
for updating its databases, systems, and records solely to reflect such LEC
Change. In the event of any other LEC Change, such:charge shall be at the
cost-based, TELRIC compliant rate set forth in Exhibit A to this Attachment
7. LEC Changes shall be accomplished in thirty (30)’ calendar days and shall
result in no delay or suspension of ordering or provisioning of any element or
service provided pursuant to this Agreement, or access to any pre-order,
order or maintenance interfaces made available by BellSouth pursuant to
Attachment 6 of this Agreement. At the request of a Party, the other Party
shall process and implement all system and record changes necessary to
effectuate a new OCN/CC within thirty (30) calendar days. At the request of
a Party, the other Party shall establish a new BAN Wlthm ten (10) calendar
days.

1.2.2

[BellSouth Vers1on] OCN, CC, CIC, ACNA and BAN Changes If
<<customer_short_name>> needs to change its
ACNA(s)/BAN(s)/CC(s)/CIC(s)/OCN(s) under which it operates when
<<customer_short_name>> has already been conducting business utilizing
that ACNA(s)/BAN(s)/CC(s)/CIC(s)/OCN(s), <<customer_short_name>>
shall bear all costs incurred by BellSouth to convert -
<<customer_short_name>> to the new

ACNA(s)/BAN(s)/CC(s)/CIC(s)/ OCN(s). ACNA/BAN/CC/CIC/OCN
conversion charges include the time required to make system updates to all
of <<customer_short_name>>’s End User customer records and will be
handled by the BFR/NBR process. '
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Item No 97, Issue No 7-3 [Section I 4] When should !
payment of charges for service be due? |

1.4 [:CI:,:I_E'C?S‘LersTé*p] Payment Due. Payment of charges for services rendered will be
due thirty (30) calendar days from receipt or website posting of a comf)lete
and fully readable bill or within thirty (30) calendar days from recelpt or
website posting of a corrected or retransmitted bill in’ those cases where
correction or retransmission is necessary for processing and is payable in
immediately available funds. Payment is considered to have been made when
received by the billing Party. ‘ : : X

' , L
1

[Bél_l:S,Oilt_li Nérsdijo'i\_l] Payment Due. Paymenf for services will be due on (irl before
the next bill date (Payment Due Date) and is payable in immediately available
funds. Payment is considered to have been made when recelved by the b111mg
Party. 4 s s
Item No 98, Issue No 7-4 [Section 1 6] (A) What interest
rate should apply for late payments? (B) What fee S‘hOllld be
assessed for returned checks? ‘

1.6

any po ion of the payment is recelved by BellSouth after the payment due date as
set forth in Section 1.2 above, or if any portion of the pa§ment is received by the
billing Party in funds that are not immediately available to the billing Party, then
a late payment charge shall be due to the billing Party. The late payment charge
shall be in an amount equal to not received by the payment due date multiplied by
a late factor and will be applied on a per /bill basis. The late factor shall be one (1)
percent per month. In addition to any applicable late payment charges,
<<customer_short_name>> may be assessed a $20 fee for all returned checks.

[BellSouthVersxon] Late Payment. Subject to the provisions of Section 1.7
below, if any portion of the payment is received by BellSouth after the payment
due date as set forth in Section 1.2 above, or it any portion of the payment is
received by BellSouth in funds that are not immediately available to BellSouth,
then a late payment charge shall be due to BellSouth. The late payment charge
shall be the portion of the payment not received by the payment due date |,
multiplied by a late factor and will be applied on a per bill basis. The late factor
shall be as set forth in Section A2 of the GSST, Section B2 of the Private Line
Service Tariff or Section E2 of the Interstate Access Tariff, as appropriate. In
addition to any applicable late payment charges, <customer_short name>> may
be charged a fee for all returned checks as set forth in Section A2 of the GSST
or pursuant to the applicable state law.
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1.7.1

ltem No 99, Issue No 7-5 [Section 17 1] What recourse ,
should a Party have if it believes the othei Party is engaging |
in prohibited, unlawful or improper use of its fucilities or
services, abuse of the facilities or noncompliance with the
Agreement or applicable tariffs?

elslon] Each Party reserves the right to suspend or terminate service in
the event of prohibited, unlawful or, in the case of resold services, improper use of
the other Party’s facilities or service (e.g. making calls in a manner reasonably to
be expected to frighten, abuse, torment or harass another, etc.) as described under
the providing Party’s tariff, abuse of the other Party’s facilities, or any other
violation or noncompliance with this Agreement and/or each Party’s tariffs where
applicable. Upon detection of such use, the detecting Party will provide written
notice to the other Party that additional applications for such service may be
refused, that any pending orders for such service may not be completed, and/or
that access to ordering systems for such service may be suspended if such use is
not corrected or ceased by the fifteenth (15th) calendar day following the date of
the notice. In addition, the detecting Party may, at the same time, provide written
notice to the person designated by the other Party to receive notices of ‘
noncompliance that the detecting Party may terminate the provision of such
existing services to the other Party if such use is not corrected or ceased by the
thirtieth (30th) calendar day following the date of the initial notice.
Notwithstanding the foregoing, if the Party that receives the notice disagrees
with the issuing Party’s allegations of prohibited, unlawful or improper use,
it shall provide written notice to the issuing Party stating the reasons
therefor. Upon delivery of such notice of dispute, the foregoing provisions
regarding suspension and termination will be stayed, and the Parties shall
work in good faith to resolve any dispute over allegations of prohlblted
unlawful or improper use. If the Parties are unable to resolve such dispute
amicably, the issuing Party shall proceed, if at all, pursuant to the dispute
resolution provisions set forth in the General Terms and Conditions.

Ly
4
(

[BellSouth Versmn] Each Party reserves the right to suspend or terminate serv1ce
in the event of prohibited, unlawtful or, in the case of resold services, 1mpr0per use
of the other Party’s facilities or service (e.g. making calls in a manner reasonably
to be expected to frighten, abuse, torment or harass another, etc.) as described
under the providing Party’s tariff, abuse of the other Party’s facilities, or any other
violation or noncompliance with this Agreement and/or each Party’s tariffs where
applicable. Upon detection of such use, the detecting Party will provide written
notice to the other Party that additional applications for service may be refused,
that any pending orders for service may not be completed, and/or that access to
ordering systems may be suspended if such use is not corrected or ceased by the
fifteenth (15th) calendar day following the date of the notice. In addition, the
detecting Party may, at the same time, provide written notice to the person
designated by the other Party to receive notices of noncompliance that the
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detecting Party may termmate the prov1510n of all exlstmg services to the other
Party if such use is not corrected or ceased by the thlrtleth (30th) calendar day
following the date of the initial notice. . AR

1

, .
!

1 [

Item No 100, Issue No 7-6 [Section 1 7 2] Should CLEC
be required to pay past due amounts in addition to those

specified in BellSouth’s notice of 5uspemlon oF termination
Jfor nonpayment in'order 1o avoid suspension or termimation? . ! r'

{

1.7.2 [CLEC Versnon] Each Party reserves the right to suspend or terminate service for
nonpayment. If payment of amounts not subject to a billing dispute, as described
in Section 2, is not received by the Due Date, the billing Party may provide
written notice to the other Party that additional applications for service'may be
refused, that any pending orders for service may not be completed, and/or that
access to ordering systems may be suspended if payment of such amounts, as
indicated on the notice in dollars and cents, is not received by the fifteenth
(15th ) calendar day following the date of the notice. In addition, the billing
Party may, at the same time, provide written notice that the billing Party may
discontinue the provision of existing services to the other Party if payment of
such amounts, as indicated on the notice (in dollars and cents), is not received
by the thirtieth (30th ) calendar day following the date of the Initial Notice.

[BellSouthVersmn] BellSouth reserves the right to suspend or terminate service
for nonpayment. If payment of amounts not subject to a billing dispute, as
described in Section 2, is not received by the bill date in the month after the
original bill date, BellSouth will provide written notice to '
<<customer_short_name>> that additional applications for service may be
refused, that any pending orders for service may not be completed, and/or that
access to ordering systems may be suspended if payment of such amounts, and all
other amounts not in dispute that become past due before refusal,
incompletion or suspension, is not received by the fifteenth (15th) calendar day
following the date of the notice. In addition, BellSouth may, at the same time,
provide written notice to the person desngnated by <<customer_short_name>>
to receive notices of noncompliance that BellSouth may discontinue the’ '
provision of existing services to <<customer_short_name>> if payment of such
amounts, and all other amounts not in dispute that become past due before
discontinuance, is not received by the thirtieth (30th) calendar day following the
date of the initial notice.
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1.8.3

1.8.3.1

ltem No 101, Issue No 7-7 [Section 1 8 3] How many
months of billing should be used to determine the maximum | ol
amount of the dcposzt? C v

[CEEC: Version] The amount of the security shall not exceed two month’s
estimated billing for new CLECs or one and one-half month’s actual billing under
this Agreement for existing CLECs (based on average monthly billings for the
most recent six (6) month period). Interest shall accrue per the approprlate
BellSouth tariff on cash deposits. o ‘ r;

[BellSouthVersion] The amount of the security shall not exceed two (2) month’s
estimated billing for new CLEC:s or actual billing for existing C‘LECS. Interest
shall accrue per the appropriate BellSouth tariff on cash deposits. ' [".f|

Item No 102, Issue No 7-8 [Section 1 8 3.1] Should the
amount of the deposit BellSouth requires from CLEC be .
reduced by past due amoszs owed by BellSouth to CLEC? | "

[:C[::C Verswn] The amount of security due from an exnstmg CLEC shall be
reduced by amounts due <<customer_short_name>> by BellSouth aged over
thirty (30) calendar days. BellSouth may request additional security in an
amount equal to such reduction once BellSouth demonstrates a good
payment history, as defined in Section 1.8.5.1, and subject to the standard set

forth in Section 1.8.5. "

[BellSouth Version]. No Section.
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Item No 103, Issue No 7-9 [Section 1 8 6]. Should | - v
BellSouth be entitled to terminate service to CLEC pursuant
lo the process for termination due to non-payment if CLEC
refuses 1o remit any deposit required by BellSouth within 30
calendar days?

1.8.6 [CEE
<<customer short name>> fails to 1emlt to BellSouth any deposit requested
pursuant to this Section and either agreed to by <<customer_short_name>> or
as ordered by the Commission within tllmy (30) calendar days of such "
agreement or order, service to <<customer short name>> may be terminated in
accordance with the terms of Section 1.7 and subtending sections of this
Attachment, and any security deposits will be applied to
<<customer_short name>>'s account(s).

<<customer short name>> fails to remlt to BellSouth any dep051t requested
pursuant to this Section within thirty (30) calendar days of"
<<customer_short_name>>’s receipt of such request, service to .
<<customer_short_name>> may be terminated in accordance with the terms of
Section 1.7 and subtending sections of this Attachment, and any security deposits
will be applied to <<customer short_name>>'s account(s). !

ltem No 104, Issue No 7-10 [Section 1 8 7] What recourse
should be available fo either Party when the Parties are
unable to agree on the need for or amount of a reasonable
deposit?

1.8.7

CiVers o] The Parties will work together to determine the need for or
amount of a reasonable deposit. If the Parties are unable to agree, either Party
may file a petition for resolution of the dispute and both parties shall
cooperatively seek expedited resolution of such dispute.

[BellSouth Version]. The Parties will work together to determine the need for or
amount of a reasonable deposit. If <<customer_short_name>> does not agree
with the amount or need for a depos:t requested by BellSouth,
<<customer_short_name>> may file a petition with the Commissions for
resolution of the dispute and both Parties shall cooperatively seek expedited
resolution of such dispute. BellSouth shall not terminate service during the
pendency of such a proceeding provided that <<customer_short_name>>
posts a payment bond for the amount of the requested deposit during the
pendency of the proceeding.
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Item No 106, Issue No 7-12 [Section 1 9 1] To whom Wl
should BellSouth be required to send the 15-day notice of 0
suspension for additional applications for service, pending "
applications for service and access to BellSourh s ordering
systems? L y

!
H

S ] i:n] Notices sent pursuant to this Attachment 7 also shall be sent
via certified mail to the individual(s) listed in the Notices provision of the General
Terms and Conditions of this Agreement.

1.9.1

[BellSouth Version] BellSouth’s Initial Notice to <<cust0mer_sh0rt_n'é1"l'ne>>
that additional applications for service may be refused, that any pending
orders for service may not be completed, and/or that access to ordering
systems may be suspended if payment of such amounts, and all other
amounts not in dispute that become past due before refusal, incompletion or
suspension, is not received by the fifteenth (15th ) calendar day following the
date of the notice is system generated and will only be supplied to
<<customer_short_name>>’s billing contact. Notices, not system generated,
of security deposits and suspension or termination of services also shall be
sent via certified mail to the individual(s) listed in the Notices provision of the
General Terms and Conditions of this Agreement. Such notices must be sent in

accordance with the time frames set forth in Section 1.7.
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1.5

ATTACHMENT 11 - "

|
Lot

BONA FIDE REQUEST/NEW BUSINESS REQUEST (BFR/NBR)

Item No 107, Issue No 11-1 [Sections 15, 181,19,110]
(A) Should BellSouth be permutted to charge CLEC the full .
development costs associated with a BFR? (B) If so, how ‘ iE
should these costs be recovered? -

|

[CLEC Velslon] For any new or modified network element, interconnection
option or service option not ordered by the FCC or Commission, if the
preliminary analysis states that BellSouth will offer the new or moditied network
element, interconnection option or service option, the preliminary analysis will
include an estimate of the nonrecurring and recurring rates of the network
element, interconnection option or service option and the date the request can be
met. If the preliminary analysis states that BellSouth will not offer the new or
moditied network element, interconnection option or service option, BellSouth
will provide an explanation of why the request is not technically feasible, does not
qualify as a BFR for the new or modified network element, interconnection option
or service option, should actually be submitted as a NBR or is otherwise not
required to be provided under the Act. If BellSouth cannot provide the network
element, interconnection option or service option by the requested date, BellSouth
shall provide an alternative proposed date together with a detailed explanation as
to why BellSouth is not able to meet <<customer_short_name>>’s requested date.
! .
[BellSouth Version] For any new or modified network element, interconnection
option or service option not ordered by the FCC or Commission, if the
preliminary analysis states that BellSouth will offer the new or modified network
element, interconnection option or service option, the preliminary analysis will
include an estimate of the costs of utilizing existing resources, both personnel
and systems, in the development including, but not limited to, request
parameters analysis, determination of impacted BellSouth departments,
determination of required resources, project management resources, etc.
(Development Rate) including a general breakdown of such costs associated
with the network element, interconnection option or service option and the date
the request can be met. If the preliminary analysis states that BellSouth will not
offer the new or modified network element, interconnection option or service
option, BellSouth will provide an explanation of why the request is not technically
feasible, does not qualify as a BFR for the new or modified network element,
interconnection option or service option, should actually be submitted as a NBR
or is otherwise not required to be provided under the Act. If BellSouth cannot
provide the network element, interconnection option or service option by the
requested date, BellSouth shall provide an alternative proposed date together with
a detailed explanation as to why BellSouth is not able to meet
<<customer_short_name>>’s requested date.
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1.8.1

1.9

1.10

[<<customer_short ﬁame>>] Acceptance of the preliminary analysis must be in
writing and accompanied by the estimated nonrecurring rate for the new or
modified network element, interconnection option or service option quoted in the
preliminary analysis. ' !

[BellSouth ersmn] Acceptance of the preliminary analysis must be in writing
and accompanied by the estimated Development Rate for the new or moditied
network element, interconnection option or service optlon quoted in the
preliminary analysis. :

[ A
[QL}E Versmn] Notw1thstandmg any other provision of this Agleement
BellSouth shall propose a firm price quote, including the firm nonrecurring rate
and the firm recurring rate, and a detailed implementation plan within ten (10)
business days of receipt of <<customer_ short name>>’s accurate BFR application
for a network element, interconnection option or service option that is operational
at the time of the request; thirty (30) business days of receipt of
<<customer_short_name>>’s accurate BFR application for.a new or modltled
network element, interconnection optlon or service option ordered by the FCC or
Commission; and within sixty (60) business days of receipt of f
<<customer_short_name>>’s accurate BFR application for a new or modified
network element, interconnection option or service option not ordered by the FCC
or Commission or not operational at the time of the request. Such firm prlce quote
shall not exceed the estimate provided with the prehmmary analysis by more than
25%. o S .

[BellSouth:Version] Notwithstanding any other provision of this Agreement,
BellSouth shall propose a firm price quote, including the firm Development
Rate, the firm nonrecurring rate and the firm recurring rate, and a detailed
implementation plan within ten (10) business days of receipt of
<<customer_short_name>>’s accurate BFR application for a network element,
interconnection option or service option that is operational at the time of the
request; thirty (30) business days of receipt of <<customer_short name>>’s
accurate BFR application for a new or modified network element, interconnection
option or service option ordered by the FCC or Commission; and within sixty (60)
business days of receipt of <<customer_short name>>’s accurate BFR application
for a new or modified network element, interconnection option or service option
not ordered by the FCC or Commission or not operational at the time of the
request. The firm nonrecurring rate will not include any of the Development Rate
or the complex request evaluation fee, if required, in the calculation of this rate.
Such firm price quote shall not exceed the estimate provided with the preliminary
analysis by more than 25%.

[CLE_: e;s;o}{] <<customer_short_name>> shall have thirty (30) business days
from receipt of the firm price quote to accept or deny the firm price quote and
submit any additional nonrecurring rate quoted in the firm price quote. If the firm
price quote is less than the preliminary analysis’ estimated nonrecurring rate for
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the new or modified network element, interconnection option or service option
not ordered by the FCC or Commission, BellSouth will credit ol
<<customer_short_name>>’s account for the difference.;

i
'
l
I
N

o L i
[Bé_lnl,Soilth'; Mc_r's__'i’(‘)nm] <<customer_short_name>> shall have thirty (30) business
days from receipt of the tirm price quote to accept or deny,the firm price quote
and submit any additional Development or nonrecurring rates quoted in the firm
price quote. If the firm price quote is less than the preliminary analysis’ estimated
Development Rate and/or nonrecurring rate for the new or modified network
element, interconnection option or service option not ordered by the FCC or
Commission, BellSouth will credit <<customer_short_name>>’s account for the
difference. ' '
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