BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE
April 12, 2006

IN RE: )

: )
UNITED CITIES GAS COMPANY a Division ) Consolidated Docket Nos.
of ATMOS ENERGY CORPORATION )  01-00704 and 02-00850
INCENTIVE PLAN (IPA) AUDIT )

' )
UNITED CITIES GAS COMPANY a Division )
Of ATMOS ENERGY CORPORATION, )

PETITION TO AMEND THE PERFORMANCE )
BASED RATEMAKING MECHANISM RIDER )

§TAFF RESPONSE TO ATMOS ENERGY CORPORATION’S MOTION FOR
RECONSIDERATION TO HEARING OFFICER

The TRA Staff of the Utilities Division (“the Staff”), as a party to the above
narﬁed dockets,' submits the following comments in response to Atmos Energy
Corporation’s (“Atmos” or “the Company”) Motion for Reconsideration to Hearing
Officer (“Motion”) filed in the above dockets on March 29, 2006. The purpose of this
resp;onse is to address certain assertions made by the Company in this Motion.

ATMOS’ MOTION

Atmos seeks reconsideration of the Hearing Officer’s Initial Order on the Merits

(“Initial Order”), which was filed March 14, 2006. While Atmos bases its request on a

number of issues, the Staff intends to limit its response to the first issue, discussed under

' TRA Staff was also granted status as party to Docket No 02-00850 by Order of the Hearing Officer on
January 26, 2004.



subsection I TIn its Motion, Atmos claims that the amended Performance Based

Riatemaking tariff (“TIF tariff”)’ proposed by the Company in Docket No. 02-00850

l
became effective on June 6, 2003. Atmos bases this claim in part on TRA Rule 1220-4-

\

1-:5.04, which states that all tariff changes require a 30-day notice to the Authority. Atmos

cites the Authority’s orders suspending this tariff from the Company proposed effective
da'ite of April 1, 2001 through June 5, 2003. Atmos asserts that since there is no
Atixthority order suspending the tariff beyond this date the TIF tariff automatically took
effi:ect on June 6, 2003,
. DISCUSSION
A number of motions were heard and orders issued by the Hearing Officer with

reéard to Docket No. 01-00704, the original docket arising out of the Staff’s audit of the
Perétbrmance Based Ratemaking Mechanism Rider (“PBR”), and the Company’s
sub%sequent filing of a proposed “amended” PBR in Docket No. 02-00850. Atmos now
ask::s the Hearing Officer to ignore the record established in these dockets. Staff would
res;%ectfu]ly point out the following facts.

' Atmos filed its petition seeking Authority approval of an amended PBR on
Auéust 9, 2002 in Docket No. 02-00850. This petition was filed in response to the
con:t:ested audit findings in Docket No. 01-00704 and proposed a specific mechanism to

addfess the negotiated transportation discounts achieved by the Company subsequent to

the }\uthority approval of an incentive plan for United Cities Gas Company. Instead of

? Motion, subsection I. PURSUANT TO TRA RULES, THE TIF TARIFF ATMOS FILED ON AUGUST
9, 2002 BECAME EFFECTIVE JUNE 6. 2003, pages | and 2.

3 The' proposed revised tanff includes a mechanism to calculate “savings” and define “sharing™ of these
savings from discounted negotiated transportation contracts.

* Motion, page 2.
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re!:questing an effective date of September 8, 2002, which would comply with the 30-day
m:)tice required in TRA Rule 1220-4-1-.04, the Company requested April 1, 2001, the
ﬁfst day of the new reporting period in its PBR following the period in question in
D;)cket No. 01-00704. The Authority at that time recognized the relationship of this
docket to Docket 01-00704 and elected to delay addressing this petition. As Atmos
innted out in its current Motion, the Authority formally suspended the amended tariff on
thr:ee separate occasions, through June 5, 2003.°

While there is no subsequent order suspending the tariff until the decision on the
mgﬁts of the Hearing Officer, Atmos is well aware that the parties agreed during the
neéotiation process in Docket No. 01-00704 to (ie]ay consideration of the proposed tariff
in pocket No. 02-00850 pending the outcome of the contested case in Docket No. 01-
007!04. When initial settlement negotiations between the parties failed, mediation was
coﬁlsidered as an option to determine if it was possible for a settlement agreement to be
rea%:hed before scheduling a hearing date. At the April 7, 2003 status conference presided
over by then Hearing Officer Richard Collier, the parties agreed to mediation and
Dir;actor Deborah Taylor Tate consented to act in the role of mediator. The tariff in
que.;stion in Docket No. 02-00850 was discussed at length by the parties.® Counsel for the
Staff expressed the opinion that no particular application of the tariff could be agreed on
unti._l a settlement or resolution of the issues in both dockets took place.” Counsel for the

Consumer Advocate and Protection Division of the Attorney General’s Office (“CAPD")

i

S1d.

6 See Transcript of Proceedings, Monday, April 7, 2_\003, attached as Exhibit #1.
" Transcript (Apnl 7, 2003), pages 10 and 11.
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agreed.8 The Hearing Officer directed tlie parties to ascertain the issues that would be
placed be%ore the mediator.’

Mediation on the two dockets commenced in July 2003. The Company
understood that the TIF tariff was not in effect on June 6, 2003 contrary to what the
Motion alleges. Counsel for Atmos communicated to the Hearing Officer on May 27,
2003 by email that the Company was “fine with pos;poning consideration of the PBR TIF
tariff until after the mediation.”"

On January 9, 2004, the TRA Staff filed a Petition to Intervene in Docket 02-
00850, since “[t]his docket is closely related to Docket No. 01-00704 to which Staff is
already a party.” Furthermore, “[r]esolution of Docket No. 02-00850 without Staff’s
participation as a pafty would unfairly present [sic] Staff from asserting positions before
the Authority taken with regard to the related issues pending in Docket No. 01-00704.”"
This petition shows that the TIF tariff was not in effect as the Company alleges.

On March 8, 2004, the TRA Staff and Atmos jointly filed a motion to consolidate ..
Docket Nos. 01-00704 and 02-00850 and to present a proposed settlement agreement
which would settle the issues in both dockets. In that petition, the two parties stated:
“Docket No. 02-00850 was placed on hold pending the resolution of the audit case in

Docket No. 01-00704 since resolution of the audit case would materially impact Docket

No.- 02-00850.”'% Counsel for Atmos signed this petition which again supports Staff’s

f1d., pages 12 and 13.

°1d., page 13.

' Email transmission dated May 27, 2003 from Misty Kelley to Richard Collier on behalf of Joe Conner.
See copy of email attached as Exhibit #2.

" Petition to Intervene (January 9, 2004), page 2.

"> Motion to Consolidate and to Approve Settlement Agreement (March 8, 2004), page 2.

4




cbntention that Atmos was aware that the TIF tariff did not become effective June 6, 2003
as; alleged.
|: All attempts to resolve these two dockets ultimately failed and a hearing date was
se{t for October 19, 2004. Pre-filed direct testimony of each party was filed on July 30,
2004. Rebuttal testimony was filed on October 5, 2004. At the hearing all issues
pei_rtaining to the consolidated dockets, including the proposed TIF tariff were addressed.
Dli‘ilring Mr. Connerl’s recross-examination of Ms. Pat Murphy, he posed the question:
“[\;\/]ith respect to the 850 docket, isn’t it true that there has been also an agreement to
staly the implementation of the 850 docket pending the outcome of this proceeding?”
[Er!.nphasis added] Ms. Murphy answered “yes.”'3 Mr. Conner theh asked: “[o]nce a
ne\;v tariff is filed with the Authority, if no action is taken with regard to that tariff, what
ha;;pens to it after a period of time?” Ms. Murphy answered: “[i]t automatically goes
intq effect after 30 days.” Mr. Conner then asked: “[a]nd that has not occurred in the 850
doci<et because there’s been an agreement for it to be postponed; correct?”’[Emphasis
addéd]"‘
| CONCLUSION
There is no question, based on record and the evidence in this case, that the TIF
tarif!_f proposed by Atmos in Docket No. 02-00850 did not take effect on June 6, 2003.
Atm?s stated its agreement in writing that consideration of the TIF tariff would be
post;:')oned until after mediation. The parties in this case (including Atmos) recognized

the relationship between the two dockets and indeed Atmos joined in a Staff motion to

consolidate the two dockets and propose a settlement agreement between Atmos and Staff

13 Transcript of Proceedings (October 19, 2004) Volume 11, page 88.
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tc;_: settle all issues in the two dockets. The Company itself admitted in open court that
th%ere was an agreement in place that consideration of the TIF tariff would be postponed
pe:'znding the outcome of the proceeding in consolidated Docket No. 01-00704. Therefore,
St‘:_aff respectfully requests that the Hearing Officer deny reconsideration of her ruling

re@arding the proposed TIF tariff in Docket No. 02-00850.

Respectfully submitted,

'i ‘ Counsel for TRA Staff

4 ld.,t page 89.
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Baker, Donelson, Bearman & Caldwell, P.C.
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633 Chestnut Street
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Office of the Attorney General
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BEFORE THE TENNESSEE REGULATORY AUTHORITY

IN; RE:

UNITED CITIES GAS CO.
INCENTIVE PLAN ACCOUNT AUDIT

— e e

DOCKET NO.
01-00704

! TRANSCRIPT OF PROCEEDINGS

Monday, April 7,

2003

APPEARANCES:
For Atmos Energy:

For Consumer Advocate
Division, Office of the.
Attorney General:

ForéTRA Staff:

Repérted By:
Susén D. Delac, RPR, CCR
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Misty Kelley
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Page 2

1 (The aforementioned cause came on lo

2 be heard on Monday, Apnl 7, 2003, beginning at

3 approximately 2 35 p m, before Richard Colher,

4 Hcarmg Officer, when the following proceedings were
5 had.to-wit)
6 !

7 MR COLLIER Wc'll convene a status

8 conference 1n Docket No 01-00704. This 1s the Umted
9 Ciues Gas Company incentive plan account audit  And
10 this status conference has been scheduled pursuant to
11 an order 1ssued on March 31, 2003, and pursuant to an

Page §

MR COLLIER Do the parties have any
problem with their schedules in proceeding with the
medianon 1n Apnl”

MR CONNER Again, [ think we would
need to go ahead and agree on a mediator pretty quickly
and move forward And just so that we're clear, [ have
talked with my client and [ know that Director Tate 1s
a certified mediator  And I think at one of the
conferences | attended over the telephone recently she
offered, 1 think, 1n one case, to be a mediator, and 1
believe she was on the panel and [ think elected to not

12 agreement ot the parties with an carher setting which 12 do1t And I'm not even sure who 1s on our panel
13 was changed from Apnl the Ist, 2003 13 MR WIKE Actually [ think 1f's --
14 And if the parties will identify 14 she’s not on this panel
15 themselves for the record, Mr Conner first 15 MR CONNER | checked with my clent.
16 MR CONNER Yes I'm Joe Conner with 16 and I think that would be a viable option for us from
17 Baker. Donelson, Bearman & Caldwell with my associate, 17 our perspective  And also 1t benefits trom not having
18 Misty Kelley. representing Atmos Energy 18 to pay an outside lawyer and spht thc expenses on the
19 MR PERKINS I'm Russell Perkins with 19 lawyer to do the medsation
20 the Consumer Advocate Division of the Attorney 20 MR PERKINS- If Director Tatc 1s not
21 -General's office  And I have Tim Phillips with me 21 on this panel. then we wouldn't have any objection to
22 MR WIKE [I'mJon Wike for the TRA 22 her serving as the mediator
23 stafl . 23 MR COLLIER And what it Director
24 MR COLLIER On March 31.2003.1 24 Tate s on the pancl and the tanfT1s pending the
25 1ssued the order on the motions for summary judgment 25 outcome of this?
: Page 3 Page 6
1 'And pursuant to an carlier mecting of counsel. 1t was ] MR CONNER Well, I think 1t would
2 determined that dependent upon the decision 1n that 2 be -- we don't have to mediate both of them at the same
3 order there may need to be an additional meeting to set 3 ume But, obviously, 1t would be morc cfficient to
4 up cither a procedure or to move forward with the 4 have them both included, because I think 1f we're able
5 sclection of the mediator and mediation of the issues 5 to settle one we should be able to take care of the
6 that remain in this case 6 other one
7 Have the parties discussed mediation 7 And [ would also say that the
8 in the intenm? ' 8 htigation of the audit matter should we not haye a
9 MR CONNER Wc've not had any further 9 mediation should also, I think. dispose of the tanff
10 discussions since your order of March the 31st, 10 case
11 Mr Collier T would be willing though, now, to 11 So 1f she 1s a member of the pancl on
12 entcrtain mediation. and whatever 1s the best mechamsm 12 the tanfY, then [ wouldn't have a problem with her
13 forthat We would hke to go ahead and schedule onc 13 serving as mediator here.
14 as soon as possible depending on the schedule of the 14 MR COLLIER Would the parties have a
15 mecdator, of course. and the parties 15 problem with her serving as a mediator in this case and
16 I think that 11 would also be 16 then dehberating in the other case”
17 productive to have a hcaning schedule in place so that 17 MR CONNER No
18 we know what our target 1s as far as -- you know, 18 MR. PERKINS We might have a problem
19 hopetully we're able to get it resolved in mediation 19 with that | don't know if there's a way that these
20 It not, we don't have to come back, we can go ahead and 20 matters can be consolidated [ know we can't do 1t
21 rely on the schedule 21 today, but 1f it's consolidated under the earlier
22 MR COLLIER Have the parties 22 panel, then that would solve the problem
23 discussed a heanng date? 23 MR CONNER [ would need to check
24 MR CONNER. We haven't at this point 24 with my client, but 1 don't think we have a problem
25 My schedule 1s such that | have several matters out ot 25 with that)f we would even have the same panel that was
Page 4 Page 7
1 state to try in May and June. unfortunately, and my I domng the audit. reviewing the audit, and to make the
2 Apnl, I'm atraid. 15 going to be pretty backed up just 2 determinanon on the tanfT itself. if that would
3 getting ready for those 3 facihtate thc mediation
4 [ can work -- I should be able to work 4 MR COLLIER Now, consolidation would
5 amediation in this month, but I would be hard-pressed 5 be to a panel where Director Tate 1s not serving  So
6 1o find a date to have a full heaning before July or 6 Dairector Tate would serve as a mediator over both
7 August, for me anyway 7 dockets, you understand that. 1f they're consolidated
8 MR COLLIER Mr Perkins, at our Jast 8 MR CONNER Yes
9 meeting you had indicated that while you didn't 9 MR COLLIER Okay Then if not
10 necessanly oppose mediation, you weren't going to 10 resolved, the ulumate appeal would be resolved by a
11 commut to onc depending upon the outcome of the motions 11 panel, the panel that's in the 704 action
12 for summary judgment Any further thoughts on 12 MR CONNER That's correct
13 mediauon? . 13 MR COLLIER So you all understand
14 MR PERKINS T think in terms of an 14 that?
15 intemal procedure'we would need one more approval, we 15 MR PERKINS That's finc with us
16 would necd to talk to our chief deputy to get the 16 MR WIKE That's fine
17 mediation approveld But I would recommend 1t. and 17 MR COLLIER So with that, do you
18 althougb I can't speak for our chief deputy, I think 1t 18 want me to ask Dircctor Tate if she would like to
19 would probably be approved 19 mediate this case”
20 MR COLLIER" Mr. Wike 20 MR. CONNER" 1 think that would be
21 MR. WIKE Staff 1s open to the 1dea 21 great. Is there any way you could even check with her
22 of mediation, and we would very much like to give that 22 now. Mr Collicr, to see while we're here”
23 ashot before -- | don't really have any thoughts of 23 MR COLLIER Icould ask her
24 scheduhng a heanng. but I'm kind of glad to hear that 24 MR PERKINS That works for us
25 s MR COLLIER Do you want to recess

25 1t wouldn't be until July or August

T
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Page 8 Page 11 ;

1 for a few minites? | than the 1ssues 1n cither one of those dockets | .
2 MR CONNER Sure 2 think that the application of the company's proposed .
3 MR PERKINS Yes 3 tanffto the audits 1s still an issuc 1n both dockets N
4 (Off the record ) 4 1 think that some sort of settlement or resolution of ‘
5 MR COLLIER After checking with 5 both of those dockets would need to take place before B
6 Director Tate. she's agreed to serve as mediator in 6 there could be any application of that particular view
7 this case 1did discuss with her the possibility that 7 of the tanfT. or application of the tanff, to provide
8 1t might be consohidated, but that's an action that 1 8 for a transportation discount to apply to any year
9 assume I'll have to look into as far as doing that 9 And maybe | misunderstood, but 1t
10 She's going to look at her calendar to 10 sounds like you suddenly kind of shifted gears When [
H

14 if you have absolute approval. 1s that correet”? 14 discussing setthng because, not to get too technical :
15 MR. PERKINS Yes 15 about it. statT1s not even a party in that one, it's
16 MR.'CONNER One of the things that | 16 just been deferred H
17 spoke to Russell about 1s our president, Tom Blose. 17 MR CONNER That was, | guess. the i

19 requested that I request that General Summers also 19 nto our prior setitement discussions, but | understand

20 participate tn mediation  So Russell and Tim are going 20 what you're saying, Jon, because that was part of those j
21 10 take that and see 1f we can have him there as well 21 settlements And then when the settlement didn't go
22 That way we'll have settlcment people with settlement 22 through, we filed 1t as a scparate kind of alternative ;
23 authonty at the mediation 23 tanff £
24 MR PERKINS Wec'll request that he 24 And what I'm proposing here though

25 make himself available. otherwise we'll get some 25 15 -~ because | do think that without, again, any

_determine what dates would be avaifable in Apni for

that. and I'll get that information to you
General Perkins, you need to find out

intends to participate in mediation  And he has

i1 heard the question, what 1t was about. 1t got me
12 thinking that the question was about the tantt docket
13 usclf, which 1s not something that we've been

18 reason for the conversation And we don't have to get

1 1

2 MR CONNER So you're going to get 2 casc, the "uff" specifically deals with

3 with us or send us an e-mail, Richard. on dates” 3 transportation, and as far as a simplification of the .
4 MR COLLIER Correct 4 1anff going forward 1t makes sense to have 1t that P
5 MR PERKINS We are assuming that 5 way
6 formal discovery 1s suspended while we go through the 6 And that's why I'm suggesting that 1f
7 mediation process We've already talked about the 7 we could get over the Consumer Advocale's retroactive i
8 possibility that 1f either side needs something for 8 argument or objection. retroactive application H
9 preparation of the mediation, we'll just do it 9 objection for the two other years, earher years, and ;
10 mformally But after that, after the mediation, and 10 we'd go forward. the company is willing to do that and i
.1 1f we're not able to settle 1t. then we suspect that 11 simply go forward with the tiff as the new tanft, i
12 there would be some need for some, [ guess, some 12 speaifically covenny transportation so that we have

Page 9
authonty n advance of the mediation

discovery after that, particularly 1f the cases are
consolidated

MR COLLIER Is that agreed”

MR CONNER Yes Ifwe havean
objection 1o the discovery when we sec 1t, we'll
object

MR COLLIER [ know you will.

Mr Conner, what position does this put you 1n with

Page 12
impheation on our arguments in the underlying audit

13 some certainty and we're fimshing a plan year -- we
14 just did finish one -- and so it's kind of in hatus

15 nght now as well until the other underlying ones are
16 fixed That was my suggestion

17 MR PERKINS. Well, 1t sounds hke

18 that's a good topic for the mediation, the point that
19 he's raised. that we can hash that out at the

20 mediation And hopefully 1t will be in a few weeks so

21 regard to the tanff” | know there was a question 21 the concern about being 1n hmbo might be addressed

22 about trying to get 1t resolved 22 MR.COLLIER Any response.

23 MR CONNER Right What we had 23 Mr Conner”?

24 suggested at the last settlement conference, I also 24 MR CONNER 1 take that as you're not

25 mentioned to Russell a few minutes ago before we went 25 interested until mediation®

. Page 10 Page 13 b

I on the record, 1s that the tanfT be allowed to go nto I MR PERKINS Well, sincc we're going ;
2 cffect for at least the 2002-2003 plan year And by 2 1o be that close 10 mediation, since we are a few weeks ’
3 saying that, you know, they're not waiving any claim in 3 away, 1t makes sense to just put that on the table with o
4 regard to their positions on the other two plan years. 4 whatever other 1ssues we have ’
5 and neither arc we 5 MR COLLIER [I'll direct the parties
6 But that at least would remove -- 1 6 to ascertain what 1ssues you are going to put before B
7 think that plan year should not be at 1ssue with 7 the mediator so that you don't come 1n with different *
8 respect to their argument on the retroactivity of the 8 expectations of what would come out i
9 tanff And I think that's an 1ssue that they've 9 MR CONNER [ think it would be i
10 raised 1n regard to the prior years but not necessanly 10 instructive. 1f we could. once we agree on a date. 1f

11 for that vear And Russell said he had not hcard back 11 we could have a phone conference with Director Tate,

12 from the person hé had assigned to look at that 12 just the lawyers, so that we could get an 1dea from her i
13 So | would hope that we would be able 13 how she likes to run a mediation [ think mediators i
14 to -- 1f you can let me know something on that, 14 typically have procedures they hike to follow, whether b
15 Russcll. as soon as you can, that way we could at lcast 15 they get a mediation statement remains confidential, or )

16 get the taniffin place and stop the pain, I guess, 16 statement of the 1ssues and pros and cons of the case. "
17 gowng forward so that we have some certainty while 17 and that sort of thing H
18 these matters are hopefully going to be resolved in 18 If you could just check wath her,

19 short order as well 19 Mr Colher. on that and scc 1f she would ke to do

20 MR COLLIER Have you discussed that 20 that. 1 think 1t would probably be productive

21 with Mr Wike” 21 MR COLLIER !will

22 MR CONNER We just mentioned 1t at 22 MR PERKINS: We wouldn't object

23 the last status conference 23 MR CONNER And if we're going to go

24 MR WIKE [ think what you're talking 24 ahcad and mediate this. you know, 1n the near futurc,

25 about 1s more in the area of the settlement discussions 25 since we're not -- I'm not going to be able to try the
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I case until July or August. we can wait to get a date
2 then1f you would hike, 1f that works | don't see any
3 objections trom Jon over here

4 MR COLLIER He's in agrecment.
5 Anything else to bning up nght now? We'll get this
6 moving Thank you
7 (Proceedings concluded at
8 315pm)
9
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2 my ability

16 outcome or events of this acuon

19 29th day of Aprif, 2003
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a EXHIBIT #2 Page 1 of 1

Pat Murphy Atmos PBR rIF Tarr|ff F|I|ng

From: = "Kelley, Misty S." <mkelley@bakerdonelson.com>
" To: . "richard.collier@state.tn.us™ <richard.collier@state.tn.us>
"Date: . 5/27/2003 1:57 PM
Subject: Atmos PBR TIF Tarriff Filing
.CC: * "Conner, Joe" <jconner@bakerdonelson.com>, "Patricia D. Childers (E-mail)"
: . <Patricia.Childers@UnitedCitiesGas.com>

Richard:

‘Joe Conner asked me to e-mail you to apologize for not returning your call earlier this week. We were in hearings
before the' lllinois Commerce Commission all last week, and Joe is in depositions this week in California

| understand the PBR TIF tarriff Atmos filed is set to come up on the agenda around June 2. The mediation on
the PBR audit and the TIF amendment is currently set for July 23. We are fine with postponing consideration of
the PBR TIF tarriff until after the mediation. - Please let me know if you would like to discuss the matter, or if there
isanyﬂﬂngfunheryouneedﬁnnwus Thanks...

Misty Smlth Kelley

Baker, Donelson, Bearman & Caldwell, P. C.
Chattanooga, TN

mkelley@bdbc.com

Direct Dial (423) 209-4148

Direct Fax (423) 752-9549
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NOTICE:'This electronic mail transmission may constitute
an attorney-client communication that is privileged at law.
It is not intended for transmission to, or receipt by,

any unauthorized persons. If you have received this
electronic mail transmission in error, please delete

it from?your system without copying it, and notify the
sender by reply e-mail, so that our address record can

be corrected. -
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